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2549 Bill of Complaint. 
UNITED STATES OF AMERICA, l 
Eastern District of Michigan, | 


Cireuit Court of the United States for the Eastern District of Mich- 
igan. In Chancery. 


8S 


To the judges of the circuit court of the United States for the east- 
ern district of Michigan : 

Garret B. Hunt, who is a citizen of the town of Clarence, in the 
State of New York, and Jacob Eschleman, who is likewise a citi- 
zen of the town of Clarence, in the State of New York, bring this 
their bill of complaint against David D. Oliver and Sarah Ann 
Oliver, his wife, both of whom are citizens of the State of Mich- 
igan, and thereupon your orators complain and respectfully show 
unto the court that on or about the seventeenth day of November, 
in the year of our Lord one thousand eight hundred and sixty-six, 
the said David D. Oliver, the defendant above named, became and 
was justly indebted unto the said complainants, Garret B. Hunt, 
Jacob Eschleman, & Henry 8. Cunningham in the sum of thirty- 
five thousand dollars ($35,000) and being so indebted, the said David 
D. Oliver, in order to secure to your orators and the said Henry 8. 
( ‘unningham the payment thereof, with interest, did make and exe- 
cute, under his hand and seal, and deliver to the said Hunt, Eschle- 
man, and Cunningham, his certain bond or writing obligatory by 
which he bound himself to pay to said parties or their assigns the 
said sum of thirty-five thousand dollars, in manner and form fol- 
lowing, viz: Five thousand thereof on the first of July, 1867, ten 
thousand dollars on the first of October, 1867, five thousand 
thereof on the first of July, eighteen hundred and sixty-eight, five 
thousand dollars on the first of October, eighteen hundred and 
sixty-eight, five thousand dollars on the first of July, eighteen hun- 
dred and sixty-nine, and five thousand dollars on the first of Octo- 
ber, eighteen hundred and sixty-nine, with annual interest on the 
whole sum unpaid, payable on the first of October in each and 
every year, with the privilege of paying said principal sum at any 
time sooner in sums not less than fifteen hundred dollars at a time, 
as in and by said bond or writing obligatory, and now in the pos- 
session of your orators, and ready to be produced and waeid as 
this honorable court shall direct, and to which, when produced and 
proved, your orators for gre: _ certainty pray leave to refer, will 
more fully and at large appe: 

And your orators further tes unto the court that the said David 
D. Oliver, together with Sarah Ann, his wife, on the said seven- 
teenth day of November, in the year of our Lord one thousand eight 

hundred and sixty-six, In order to secure to the said Garret B. 
2550 Hunt, Jacob Eschleman, and Henry 8S. Cunningham the 

payment of the said sum of money above mentioned, together 
with the interest thereon in manner aforesaid, did execute, under 
nds and seals, and deliver to the said Hunt, Eschleman, 
eenp bingham, a certain indenture or mortgage, bearing date the 
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same day and year last aforesaid, and thereby, for the consideration 
of said sum of thirty-five thousand dollars, lawful money of the 
United States, to them in hand paid, the receipt whereof by the said 
indenture or mortgage duly confessed and acknowledged, the said 
David D. Oliver and the said Sarah Ann Oliver, his wife, the parties of 
the first part, in and to said indenture or mortgage, did grant, bargain, 
sell, release, enforce, and confirm unto the said Garret B. Hunt, Jacob 
Eschleman, and Henry 8S. Cunningham, the parties of the second 
part, in the said indenture, and to their heirs and assigns forever, 
all those certain pieces or parcels of land in the State of Michigan, 
and interests in lands in the State of Michigan more particularly de- 
scribed as follows: 

All those tracts or lots of land lying in the county of Alpena, in 
the State of Michigan, and particularly described according to the 
Government survey thereof, as follows, viz: In township twenty-nine 
(29) north, range eight east, three thousand acres, namely, in section 
twenty-one the northwest quarter, the northwest quarter of the south- 
west quarter, the east half of the southwest quarter, and the east half 
of the section ; in section twenty-two (22) the north half of the sec- 
tion, the northwest quarter of the southwest quarter, and the east 
half of the southwest quarter; in section twenty-three the west half 
of northwest quarter, and southwest quarter, in section twenty-five, 
the west half of the northwest quarter; in section twenty-six, the 
east half of the northeast quarter, the southwest quarter of the north- 
west quarter, the southwest quarter, the west half of the southeast 
quarter, and the southeast quarter of the southeast quarter; in section 
twenty-seven, the west half of the northeast quarter, the southeast 
quarter of the northeast quarter, and the southeast quarter; in sec- 
tion thirty-four, the east half of the section ; in section thirty-five, 
the northwest quarter, the south half of the southwest quarter, and 
the east half of the section; section thirty-six, the south half of the 
southwest quarter. The lands and premises above described being 
the same lands and premises, conveyed by the St. Mary’s Ship Canal 
Company to Garret B. Hunt and others, by deed dated October Ist, 
1563, and recorded in the register’s office of Alpena county, in liber 
B of deeds, on pages twenty-nine, thirty and thirty-one. Also all 
those tracts or lots of lands lying in the county of Alpena, and State 
aforesaid, and more particularly described according to the Govern- 
ment survey thereof, as follows, namely: In section twenty-seven, 
the west half of the section ; in section twenty-eight, the east half of 
the northwest quarter, the south half of the southwest quarter, and 
the east half of the section; in section thirty-two, the east half of the 
northeast quarter; in section thirty-three, the north half of the 
northeast quarter, and the northwest quarter. All in township (29) 
twenty-nine north, of range eight east, containing eleven hundred 
and twenty acres. The lands and premises above described being 
the same liinds and premises conveyed by the St. Mary’s Falls Ship 

Canil Company, to the said Garret B. Hunt and others, by 
2551 deed dated October Ist, 1863, and recorded in the register’s 

office of Alpena county, in liber B of deeds, on pages twenty- 
seven and twenty-eight. : 
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The above tracts or parcels of lands containing in all four thou- 
sand one hundred and twenty acres more or less according to the 
returns of the surveyor general. Also the undivided two-thirds part 
of all those certain tracts or lots of land lying in said county of 
Alpena, being part of seven hundred and fifty thousand acres of 
land patented on the 25th day of May, 1855, by the State of Michi- 
gan to the Saint Mary’s Falls Ship Canal C ompany, and more par- 
ticularly described according to the Government survey thereof, as 
follows, viz.: in township twenty-nine (29) north, range eight east 
thirteen hundred and sixty acres, to wit: in section eight the north- 
east quarter and the east half of the northwest qvarter and the south 
half of the section; in section nine the west he.f of the northwest 
quarter and the west haif of the southwest quarter, also all of section 
seventeen. Also all of those other tracts or Jots of land being part 
of said seven hundred and fifty thousand acres of land situate in 
said county of Alpena, and more particularly described according 
to the Government survey thereof, as follows, viz.: the southeast 
quarter of the southeast quarter of section seven; the east half of 
the northwest quarter, and the east half of the southwest « uarter, 
and the southwest quarter of the southwest quarter, and the west 
half of the southeast quarter of section eight; the northwest quarter 
of the northeast quarter of section (17) seventeen ; also, in the same 
section, the northwest quarter and northwest quarter of the south- 
west quarter; in section eighteen the northeast quarter of the north- 
east quarter; all in township twenty-nine, north of range seven east, 
and containing six hundred acres. Also all those other tracts or 
parcels of land in township twenty-nine (29) north of range (8) 
eight east, and described as follows: south fractional half of section 
twelve (12) containing two hundred and twenty-seven ;°); acres 
more or less, with the saw-mill and other improvements thereon; 
south half of section eleven, three hundred and twenty (320) acres; 
the north half of the northeast quarter, the west half of the north- 
west quarter, and west half of southwest quarter of section fourteen, 
and the northeast quarter; the south half of northwest quarter, 
and the south half of section fifteen, containing eight henileel acres ; 
also the northwest fractional quarter r (},) the northeast quarter of the 
southwest fractional quarter, and east half of section nineteen, and 
the entire section twenty (20,) containing one thousand one hun- 
dred fifty-four 5 acres more or less according to the Government 
surveys in Michigan; also all those lots or tracts of land in town- 
ship twenty-eight “(28) north of range eight (8) east, described as 
follows: southwest quarter of northe: ast quarte r, north west fractional 
quarter, and southwest quarter of section four (4,) ) the southwest 
quarter of northwest quarter and the south half of section five (5,) 
the east half of section six (6,) the east half of northeast quarter, and 
northwest quarter of northeast quarter of section seven (7,) the north 
half of northwest quarter, and east half of section eight (8,) the north 
half of section nine, and the southwest quarter, and the northwest 

quarter of southeast quarter of section nine (9), the entire 
2552 section ten (10), the north half of southeast quarter, the 
southeast quarter of southeast quarter, the north half of 
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larter, and the southwest quarter of southwest quarter 

in eleven (11), contaiaing in al) two thousand nine hundred 

nd ninety-three, 2003.84, and eighty-four one-hundredths acres, 
more or leas, according to the returns of the surveyor general ; also 
the following ladies ees one, two, & three of section two, and 

.» southeast quarter of northeast quarter of section seven, and the east 

-. half of swthwest quarter, and northwest quarter of southwest 

quarter vf —, and northwest quarter of southeast quarter of section 

five (5), all in township twenty-nine north, of range eight east, con- 

. taining two hundred acres more or less. 

__ Also all the following lands, described as follows: Southwest quar- 
ter of southwest quarter of section twelve, in township 28 (twenty- 
eight) north, of range eight (8) east, forty acres. 

Also the following-described lands: West fractional half of north- 
~ west fractional quarter, eighty ;4j5 acres of section five (5), east frac- 

tional half of northeast fractional quarter, and southwest quarter of 

northeast quarter, and southeast quarter of northwest quarter, and 

_ west half of southeast quarter of section six (6), and west half of 
-. (northeast quarter — section seven, all in township twenty-nine (29) 

north, of range eight ®) east. 

To have and to hold the above-bargained premises to the said 
party of the second part, his heirs and assigns, forever; provided, 
_ always, and the said indendure of mortgage was upon the express 
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_. condition, that if the said David D. Oliver, his heirs, executors, or 
* administrators, should and did well and truly pay, or cause to be 
* paid, to the said Garret B. Hunt, Jacob Escbleman, and Henry 8. 
| am, their heirs, executors, administrators, or assigns, the 
t and full sum of thirty-five thousand —,in manner following, viz., 
five thousand dollars thereof on the first of July, eighteen hundred 
ind sixty-seven ; ten thousand dollars on the first of October, eigh- 
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teen hundred and sixty-seven ; five thousand dollars on the first of 

July, eigh: hundred and sixty-eight; five unousand dollars on 
+ the first.of October, eighteen hundred and sixty-eight; five thousand 
+; dollars on the first of July, eighteen hundred and sixty-nine; and 
§ thousand dollars on the first of October, eighteen hundred and 


or the: payment thereof, then, and in such case, it should 

awful for the said parties of the second part to said 
ortgege, and the said parties of the first part tnereto 
wer and authorize the said parties of the second 
secutors, administrators, or assigns, to grant, bar- 


% 
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the —— of your orators, ready to be produced and proved as 


this honorable court shall direct, reference being thereto had,[as] will 


more fully and at large appear. 

And your orator further shews unto the court that afterwards; to 
wit, on the twenty-fourth day of December, in the year of our Lord 
one thousand eight hundred and sixty-six, and also on the thirtieth 
day of January, in the year eighteen hundred and sixty-seven, the 
formal execution of the said indenture of mortgage was duly 
acknowledged by the said David D. Oliver and Sarah Ann Oliver, 
his wife, before one G. B. Melville, then a notary public in and for 
said county of Alpena, and duly authorized and empowered to take 
acknowledgment of deeds, as will on reference to the certificate of 
acknowledgment endorsed thereon, signed by said G. B. Melville, 
more fully and at large appear, and to which for greater certainty 
your orators pray leave to refer. 


And your orators further shew unto the court that afterwards, to — e 


wit, on the thirty-first day of January, in the year of our Lord one 


thousand eight hundred and sixty-seven, the said indenture of mort- 2a 


gage, together with the certificate of acknowledgment thereof, was — 
in due form of law recorded in the office of the register of deeds in __ 
the county of Alpena, Michigan, in liber A of mortgages, on pages ~~ 
297, 298, 299, & 300, as by the record of said indenture of 8 
now remaining in said office of the county of Alpena, and as by 
certificate of A. Hopper, Esq., register of suid county at the time 
last mentioned endorsed on the said indenture of mortgage, 
signed by the said A. Hipper, register, sufficiently appears, and to 
which said record and certificate thereof your orators for greater 
certainty pray leave to refer. ped 

And your orators further show unto the court that the said bond 
and the said indenture of mortgage in this your orators’ bill here- 
inbefore mentioned and set forth were given by the said David D. 
Oliver and Sarah Ann Oliver, his wife, in order to secure the pay- 
ment of the said sum of thirty-five thousand dollars, which was | 
part of the purchase-money agreed to be paid said David D. Oliver 
for the lands and premises in said mortgage set forth and described. 

And your orators further shew unto your honor that on the second 
day of September, eighteen hundred and sixty-eight, the said Henry. 
S. Cunningham duly assigned by instrument in writing for that 
purpose made — executed all his right, title, and interest in and to ~~ 


oresaid bond'and morigageto Garret B. Hunt and Jacob Eschle- 

, your: orators herein named; who are now the sole owners 
reof, which said assignment was duly acknowledged, aud on the 
~\- 20th-day of January, 1869, duly in the register’s office for 
_ . the county of Alpena, in liber A of mort sa on page 674, as ap- 
y 


? ae pears by the certificate of the register, A. Hopper, which is du 
ae endo:sed on the back of said instrument of assignment. 


And ‘your orators further. shew unto the court that there is now 

due and unpaid on the said bond said indenture of mortgage 

2554 thesum of thirty-five thousand dollars, principal and inter- 
: est, from and after one year subsequent to the date thereof. 

And your orators further shew unto the-court that for the pay- 

ment of so much money as is now due and owing from the said 


Davjd D. Oliver and wife to your orators upon the said bond and 


Be : indenture of mortgage, your orators, or some person in their stead 


and behalf, have frequently and in a friendly manner applied to 

the said David D. Oliver, Sarah Ann Oiiver, and the other parties, 
defendants hereto hereinafter named, or to some of them, which 
said applications have been wholly unsuccessful, and your orator 
_ has been greatly delayed and disappointed in the receipt of the said 
_ suin of money, by means of which said premises the said indenture 

of mortgage and bond have become forfeited at law, and the estate 
created and granted by the said indenture of mortgage has become 
absolute in your orators, subject only to the equity of redemption in 
this honorable court. 

And your orators further shew unto the court and expressly charge 
that the said a premises are a slender and scanty security 
for the payment of the principal and interest moneys so due to your 
orator as aforesaid,and that no proceedings at law have been had 
for the recovery or collection of the debt or moneys secured to be 
paid by the said bond and indenture of mortgage, or for the recov- 
ety or collection of any part thereof; and that the said debt or 
moneys and no part thereof have been collected or paid. 

And your orators further shew unto the court that they have 
caused examinations to be made of the record of deeds and mort- 
gages in the office of the register of the county of Alpena, where 

aid mortgaged premises are situated, and from which said several 
examina ‘it appears, and your orators expressly charge the 
__- fact, that George J. Robinson, Calvin Haines, Philip M. Ranney, and 
_.. Henry 8. Cunningham have, or claim to have, rights and interests 
in the premises descrived in the said indenture or mortgage or in 
_. pome part or parts thereof, as subsequent purchasers or incum- 


‘are properly cognizable and 


all liens, incumbrances, titles, or conveyance which they 


have become perfect and complete, asin equity and conscience 


they ought to have done; but now so it is, may it the court. 


that the said David D. Oliver and Sarah Ann Oliver, combining © 
and confederating with divers persons at present unknown to your 
orators, but whose names, when discovered, your orators pray may 


be inserted herein, with apt and proper words, to charge them, as ee 


partges hereto, how to wrong and injure your orators and to delay 
them in the collection and defraud them of the principal and inter- 
est moneys so as aforesaid due from said David D. Oliver and wife 
to your orators upon the said bond aud indenture of mortgage, as — 
aforesaid, have hitherto, under various false and frivolous pretences 
and excuses, wholly neglected and refused to pay the sai mos 
so due, as aforesaid, to your orators. All which pretencesand 
2555 excuses, neglects, and refusa’ are contrary to equity.and ~~ 
good conscience, in teuder consideration whereof and forso 
much as your orators have not a complete and safe remedy in the ~~ 
premises, at and by the strict rules of the common-law, and areonly =~ 
fully relievable in a court of equity, where matters of this natare 
relievable; nor can. your orator fore- 
close the equity of redemption of the said mortgaged premises, nor 
safely sell the same for the payment and satisfaction of the princi- 
pal and interest moneys so as aforesaid due from said David D. Oli- 
ver and wife to your orators on the said bond and indenture of 
mortgage, in the manner aforesaid, without the aid and assistance 
of this honorable court. 

To the end, therefore, that the said defendants may, if they can, 
shew why your orators should not have the relief hereby prayed, 
and may, their. several and respective corporal oaths being barebie 
waived, and according to the best and ytmost of their several and 
respective knowledge, remembrance, information, and_ belief, full, 
true, direct, and perfect answer make to the allegations herein con- 
tained, and especially answer whether such bond and m were 
not executed and delivered as herein contained, and whether the 
same does not still remain due and unpaid to the extent and in the 
amount herein stated, and that they may come to a fkir and just 
account touching the amount due and to become due to your orators 
upon the said bond and indenture of mortgage hereinbefore men- 
tioned and set forth, and that they or some of them may be decreed 
to pay forthwith to your orators the amount which shall be found to 
be due to them thereon, and the interest thereon, together with your 
orator’s reasonable costs and charges in this behalf sustained. And 
in default thereof that the defendants herein named, and each of 
them, and all persons claiming or to claim from or under them, or 
either of them, may be foreclosed and barred of and from all eq 
of redemption and claim of, in, and to said mortgaged premises 
every part and parcel thereof, with the appurtenances, and that all 


and singular the said mortgaged premises, with the appurtenances, . 
may be ould by the order and decree and under the direction of this + 


held, claimed or pretended to have, subsequent to the date of said 
indenture of mortgage, so that your orators’ estate therein might = 


' 
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honorable court, and the moneys arising from the sale thereof, so far 
[set] forth as shall be necessary, or so far as the same shall extend, 
be applied-towards satisfying to your orators the full amount of the 
moneys so as aforesaid secured in and by the said bond and inden- 


‘ture of mortgage, both principal and interest, if the whole shall then 


be due and unpaid, or if the whole amount shall not be then due, 
that such part of the said mortgaged premises as may be necessary 
to discharge the principal and interest moneys then found to be due 
to them thereon and unpaid, together with your orators’ reasonable 
costs and charges, may be sold as aforesaid, and the proceeds to be 
applied thereto as aforesaid ; or in case it shall appear to this hon- 
orable court that the said mortgaged premises are so situated that 
the sale of the whole will be most beneficial to the parties con- 
cerned, that then the whole of the said mortgaged premises, with 
the appurtenances, may be sold as aforesaid, and the proceeds of 
such sale be applied as well to the discharge of the principal and 
interest moneys then due, and your orators’ costs and charges, as 
towards the whole or residue of the amount secured by the said 
bond and indenture of mortgage, and not due and payable at the 
time of such sale, so that this honorable court may direct the 
balance of the proceeds of such sale after paving the sum due 
upon the said bond and indenture of mortgage with your 

2556 orators’ costs and charges, to be put out at interest under the 
dirtction of this honorable court, for the benefit of your orators, 

to be paid to them as the remainder of said principal and interest 
moneys shall become due and payable, and the surplus, if any, for 
the benefit of the said David D. Oliver and Sarah Ann Oliver, and 
that the said David D. Oliver, Sarah Ann Oliver, George J. Robin- 
son, Calvin Haines, Philip M. Ranney, and Henry 8. Cunningham, 
and all persons claiming and to claim under them or either of them, 
or who bave come into possession of the said mortgaged premises, or 
any part or portion thereof, during the pendeney of this suit, de- 
liver and yield up possession thereof to your orator, or to whomsoever 
shall become the purchaser or purchasers thereof at the said sale, 
on his or her or their producing to him or them, or to the person or 
persons in possesston of the said mortgaged premises, or any part 
thereof, the deed or deeds executed by the master pursuant to said 
sale as aforesaid, and a certified copy of the order confirming the, 
report of such sale, after such order has become absolute; and that 
the said David D. Oliver pay to your orators any balance that shall 
remain due to your orators of the principal and interest of said bond 
and indenture of mortgage, if the sale of said mortgaged premises, 
as aforesaid, fail to produce sufficient to pay the whole of said 
mortgaged debt, and the costs of this suit, and that, in such case, 
your orators have execution for the’ collection of such balance and 
the costs thereon, according to the rules and practice of this court, or 
that your orators may have such other relief or such further relief 
in the premises as shall be agreeable to equity and good conscience. 
May it please the court, the premises being considered, to grant 
to your orators the most gracious writ of subpcena, to be issued out 
of and under the seal of this honorable court, to be directed to the 


,. 
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said David D. Oliver, Sarah Ann Oliver, George J. Robinson, Calvin 
Haines, Philip M. Ranney, and Henry 8. Cunningham, therein and 
thereby commanding them and each of them, on a certain day and 
under a certain penalty, to be therein inserted, personally to be and 
appear before this honorable court, then and there to answer all and 
singular the said premises, and to stand and to abide and perform 
such order and decree therein as this honorable court shall make 
therein, and as shall be agreeable to equity and good conseience. 
And your orators will ever pray, &e. 

GARRET B. HUNT, 

JACOB ESCHLEMAN, 


Complainants. 


By D. B. & H. M. DUFFIELD, 
Their Solicitors. 
D. B. & H. M. DUFFIELD, 
Sol’s for Compl'ts. 


STATE OF MICHIGAN, | 
Wayne County, 


Ss Ss 


1), Bethune Dutftield, of the city of Detroit. county and State afore- 
said, being duly sworn, deposes and says that the above-named com- 
plainants are now residents of the State of Michigan, & for this 
reason this bill is signed with their names by this deponent, who, as 
one of their solicitors, has been duly authorized so to do, and further 
saith not. 

D. BETHUNE DUFFIELD. 

Sworn to & subscribed before me, this 5th day of April, 1869. 

HENRY H. SWAN, 
Notary Public, Wayne County, Michigan. 


Endorsed: No. 1381. Cireuit court of the United States for the 
eastern district of Michigan. In chancery. Garret B. Hunt & Jacob 
Eschelman, compl’ts, vs. David D. Oliver, Sarah Ann Oliver, George 
J. Robinson, Calvin Haines, Philip M. Ranney & Henry 8S. Cunning- 
ham, defendants. Foreclosure bill. Filed in clerk’s office April 8th, 

IS69. Jno. Winder, clerk. 


2557-2573 [Return on subpoena, precipe for appearance subpeena, 
appearance, demurrer & answer omitted per stipulation of 

counsel. | 

2574 SCHEDULE “A.” 


Deseriptions of Lands Mortgaged by David D. Oliver and his Wife to 
Hunt, Cunningham and Eschelman. 


Fractions of sections. sec. Town. Range 
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Fractions of sections. 

W h’f of n w \ rr 
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W hf ofseq’randse}ofse t-.------------- 
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SCHEDULE “B.” 


Description of Lands Held Under Contract from 


Fractions of sections. 
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SCHEDULE “ C, 


Statement of the Lands Conveyed to George J. 


Fractions of sections. 
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Swqrof ne qr ne frue. qr en 


Sh’fof nwaqyr and 3g Sa Se eee 
Swq’r of nwq’rands h'f....-------------- 
N w frac. q’r of ne qr's h’f of ne q’rand se q’r_- 


Nh’fofneqrseqr of ne qr ee See eee 
N h’f of n w qr and e h'f..---. ---.-- --------- 
eye eg ee 8 gd fy ree 


David Preston. 


Sec. Town. 
lL @ 
a ae 
o 2 
. 2 
e 2 
> 2a 
» 2 
6 28 

| 
4 2 
oa 
oS 2 
So me 
oS mw 
= 

2 29 

a) 2 

aD US 

oe 29 

on wl 

oo 2 

5 29 

36 «62Y 
im 
Ss BW 

1Q 29 

lO 29 
. 2 

is @w 

iso 2 

+*)*) i) 

265 29 
Robinson. 

Sec. Town. 


28 N. 


> 
aan 


© sme 2B? “Be « 


Rarge 


St 


POmDmnmnnmnnne 


© oe oe @ 


aL 


© oe Bo Be «Be 209 « 


© oo oe Re 2 


Range. 


© eRe oBe eRe she sBe « 


os 


*% 
|: 
de 


‘Se ase arscaneee tents 


ne en en eer 


tiie 
a = et eR RN 


eae nea an etapa 


1156 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


Fractions of sections. Sec. 
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SCHEDULE “ D.” 


Description of Land Conveyed to Henry S peer Be 
Oliver by Warranty Deed, dated September | %, 18 


Fractions of sections. Sec. 
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Fractions of sections. Sec. Town. Range. 
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SCHEDULE “ E.” 


Description of Lands Conveyed to Henry S. Cunningham by David D. 
Oliver and Wife by Warranty Deed, dated September 3, 1868. 


An undivided three-fourths ioterest in the 
following: 
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Fractions of sections. Sec. Town. Range. ~ 
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SCHEDULE “ F.” 
Description of Lands Conveyed to Henry S. Cunningham by David D. 
Oliver and Wife by Warrant Deed, Dated September 3, 1868. 
Fractions of sections. Sec. Town. Range. 
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SCHEDULE “ G.” ' 
Description of Lands Conveyed to Henry 8S. Cunningham by David D. - 


Oliver and Wife by Warranty Deed, Dated September 3, 1868. 


Lots 7, 8, 9, 10, 11, and frac. 12 of block 2; frac. block Nos. 3, 4, 
and 5; Oliver’s additions to village of Alpena. 


Endorsed: No. 1381. U.S. circuit court, east. dist. of Michigan. : 
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In chancery. Garret B. Hunt & al. vs. David D. Oliver & al. An- 
swer of David D. Oliver & Sarah Ann Oliver, his wife. Filed in 
clerk’s office Sept. 37th, 1868. Jno. Winder, d’p. clerk. 


9579-2586 [Exceptions to answer, order of reference on excep- 

tions, report of master on exceptions, replication to an- 
swer, precipe for appearance of substituted solicitors, order for sub- 
stitution of solicitors, & order extending time to take proofs & for 
reference, omitted per stipulation of counsel. | 


9 


9587 : Exuisit “A. 
Proofs and Master’s Report of Amount Due. 
_ J.J. Speed, master in chancery. 


Know all men by these presents, that I, David D. Oliver, of the 
town of Alpena, county of Alpena and State of Michigan, are held 
and firmly bound unto Garret B. Hunt, Henry 8S. Cunningham, and 
Jacob Eschleman, of Clarence, Erie county, New York, in the sum 
of seventy thousand dollars, lawful money of the. United States of 
America, to be paid to the said Garret B. Hunt, Henry 8S. Cunning- 
ham, and Jacob Eschleman, their executors, administrators, or as- 
signs; for which payment, well and truly to be made, I bind myself, 
my heirs, executors, and administrators, jointly and severally, firmly 
by these presents. 

Sealed with my seal; dated the seventeenth day of November, one 
thousand eight hundred and sixty-six. 

The condition of the above obligation is such that if the above- 
bounden David D. Oliver, his heirs, executors, or administrators 
shall well and truly pay, or cause to be paid, unto the above-named 
Garret B. Hunt, Henry 8. Cunningham, and Jacob Uschleman, their 
executors, administrators, or assigns, the just and full sum of thirty- 
five thousand dollars in manner following, that is to say, five thousand 
dollars thereof on the first day of July, 1867; ten thousand dollars 
thereof on the first day of October, 1867; five thousand thereof on 
the first day of July, 1868; five thousand dollars thereof on the first 
day of October, 1868; five thousand dollars thereof on the first day 
of July, 1869, and five thousand dollars thereof on the first day of 
October, 1869, with annual interest on the whole sum from time to 
time unpaid, to be paid on the first day of October in each and every 
year, the first payment of interest to be made October Ist, 1867, with 
the privilege to said Oliver of paying said principal sums at any 
time sooner in sums not less than fifteen hundred dollars at a time, 
without any fraud or delay, then the above obligation. to be void, 
otherwise to remain in full force and virtue. 

And it is hereby expressly agreed that, should any default be 
made in the payment of the said interest or principal, or of any part 
thereof, on any day whereon the same is made payable, as above 
expressed, and should the same remain unpaid and in arrears for 
the space of thirty days, then and from thenceforth, that is to say, 
after the lapse of the said thirty days, the aforesaid principal sum of 


a 
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thirty-five thousand dollars, with all arrearage of interest thereon, 
shall, at the option of the said Hunt, Cunningham, and 

2588 Eschleman, or their legal representatives, become and be due 
and payable immediately thereafter, although the period first 

above limited for the payment thereof may not then have expired, 

snything hereinbefore contained to the contrary thereof in anywise 

Lotwithstanding. 

| DAVID D. OLIVER. §[seatr.] 


Sealed and delivered in presence of— ’ 


ee | 


Endorsed: Date, April 2nd, 1868; amount, $2,450—-int. to Nov. 
17, 1867; interest, $2,450. 


Exurpit “ B.” 


J. J. Speed, master in chancery 


| Inter. revenue This indenture, made the seventeenth day of 
20 ct. stamp. November, in the year of our Lord one thousand 
D.D.O. & — eight hundred and sixty-six, between David D. Oli- 
S. A. O. ver, of the town of Alpena, county of Alpena and 
Jan’y 30,1867. State of Michigan, and Sarah Ann, his wife, party 
of the first part, and Garret B. Hunt, Henry 8. Cun- 
United States ningham, and Jacob Eschleman, of the town of 


| 15 ct. st’p. Clarence, county of Erie and State of New York, 
| D. D.O. & of the second part, witnesseth that the said party of ~ 
| S. A. O. the first part, for and in consideration of the sum of 


Jan’y 30, 1867. thirty-five thousand dollars lawful money of the 
Inter. revenue. United States of America, to them in hand paid by 
| the said party of the second part, the receipt 
| whereof is hereby confessed and acknowledged, have granted, bar- 
| | gained, sold, released, enfeoffed, and confirmed, and by these pres- 
ents do grant, bargain, sell, release, enfeoff, and confirm unto the 
said party of the second part, and to their heirs and assigns forever, 
all those tracts or lots of land lying in the county of Alpena, in the 
State of Michigan, and particularly described, according to the Gov- 
ernment survey thereof, as follows, viz: In township twenty-nine 
north, range eight east, three thousand acres, namely: In section 
twenty-one, the northwest quarter, the northwest quarter of the 
southwest quarter, the east half of the southwest quarter, and 
the east half of the section; in section twenty-two, the north 
| | half of the section, the northwest quarter of the southwest quar- 
ter, and the east half of the southeast quarter; in section twenty- 
three, the west half of northwest quarter and the southwest 
quarter; in section twenty.five, the west half of the northwest 
quarter; in section twenty-six, the east half of the northeast quar- 
ter, the southwest quarter of the northwest quarter, the southwest 
quarter, the west half of the southwest quarter, and the south- 
east quarter of the southeast quarter; in section twenty-seven 
the west half of the northeast quarter, the southeast quarter of 
the northeast quarter, and the southeast quarter; in section thirty- * 


age agate te ate. ae ad 


* 


i ig aA NE AEH OR RET, 


RP cctv ee 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 1161 


four, the east half of the section; in section thirty-five the 
northwest quarter, the south half of the southwest quarter 

2589 and the east half of the section; in section thirty-six the 
south half of the southwest quarter, the lands and premises 

above described being the same lands and premises conveyed by the 
Saint Mary’s Ship ¢ Canal C ompany to said Garret B. Hunt and others 
by deed dated October Ist, 1863, and recorded in the register’s office 
of Alpena county, in liber B of deeds, on pages twenty-nine, thirty, 
and thirty-one; also all those tracts or lots of land lying in the county 
of Alpena, and State aforesaid, and more particularly described, ac- 
cording to the Government survey thereof, as follows, namely: In 
section twenty-seven the west half of the section; in section twenty- 
eight the east half of the northwest quarter, the south half of the 
southwest quarter, and the east half of the section; in section thirty- 
two the east half of the northwest quarter; in section thirty-three 
the north half of the northeast quarter and the novthwest quarter, 
all in township twenty-nine north, of range eight east, containing 
eleven hundred and twenty acres, the lands and premises above de- 
scribed being the same lands and premises conveyed by the Saint 
Mary’s Falls Ship Canal Company to the said Garret B. Hunt and 


others by deed dated October Ist, 1863, and recorded in the register’s 


office of Alpena county, in liber B of deeds, on pages twenty-seven 
and twenty-eight, the above tracts or parcels of lands containing in all 
four thousand one hundred & twenty acres, more or less, according 
to the returns of the surveyor-general. 

Also the undivided two-thirds part of ali those certain tracts or 
lots of land lying in said county [of] Alpena, being part of seven 
hundred and fifty thousand acres of land patented on the 25th day 
of May, 1855, by the State of Michigan to the Saint Marys Falls Ship 
Canal Company, and more particularly described, according to the 
Government survey thereof, as follows, viz: In township twenty-nine 
north, range eight east, thirteen hundred and sixty acres, to wit: in 
section eight the northeast quarter and the east half of the north- 
west quarter and the south half of the section; in section nine the 
west half of the northwest quarter and the west half of the south- 
west quarter; also all of section seventeen; also all those other tracts 
or lots of land, being part of said seven hundred and fifty thousand 
acres of land, situate in said county of Alpena,and more particularly 
described, according to the Government survey thereof, as follows, 
viz: the southeast quarter of the southwest quarter of section seven ; 
the east half of the northwest quarter and the east half of the south- 
west quarter and the southwest quarter of the southwest quarter and 
the west half of the southeast quarter of section eight ; the north- 
west quarter of the northeast quarter of section seventeen; also, in 
the sume section, the northwest quarter and northwest quarter of the 
southwest quarter; in section eighteen the northeast quarter of the 
northeast quarter, all in township twenty-nine north, of range seven 

ast, and containing six hundred acres ; also all those other tracts or 
parcels of land in township twenty-nine (2) north, of range eight 
(8) east, and described as follows: south fraction. half of section 
twelve, containing two hundred twenty-seven ;$y5 acres, more or 
146—214 


a 


1162 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


less, with the saw-mill and other improvements thereon ; south half 
of section eleven, three hundred and twenty (320) acres; the north 
half of the northeast quarter, the west half of northwest 
2590 quarter and west half of southwest quarter of section fourteen, 
and the northeast quarter, the south half of northwest quarter 
and the south half of section fifteen, containing eight hundred acres; 
also the northwest fractional 4, the northeast quarter of the south- 
west fractional quarter, and east half of section nineteen and the en- 
tire section twenty (20), containing one thousand one hundred and 
fifty-four ;%°; acres, more or less, according to the Government sur- 
veys in Michigan; also all those lots or tracts of lands in township 
twenty-eight (28) north, of range 8 east, described as follows: Southwest 
quarter of northeast quarter, northwest fractional quarter and south- 
west quarter of section four (4), the southwest quarter of northwest 
quarter and south half of section five (5), the east half of section six 
(6), the east half of northeast quarter and northwest quarter of north- 
east quarter of section seven (7), the north half of northwest quarter 
and east half of section eight (8), the north half of section nine and 
the southwest quarter and the northwest quarter of southeast quar- 
ter of section nine (9), the entire section ten (10), the north half of 
southeast quarter, the southeast quarter of southeast quarter, the 
north half of southwest quarter, and southwest quarter of S. W. 4, 
section eleven (11), containing in all two thousand nine hundred 
and ninety-three ;4; acres, more or less, according to the returns of 
the surveyor general ; also the following lands: Lots one, two, and 
three of section two, and southeast quarter of northeast quarter of 
section seven, and the east half of southwest quarter and northwest 
quarter of southwest quarter and northwest quarter of southeast 
quarter of section five, all in township twenty-nine north , of range 
eight east, containing two hundred acres, more or less; also all the 
following lands, described as follows: Southwest quarter of southwest 
quarter of section twelve, in township twenty-eight (28) north, of 
range eight (8) east, forty acres ; also the following- described lands: 
West frac. half of northwest frac. quarter, el ighty 47 acres of section 
five (5), east fr’l half of northeast fr’l quarte rand southwest quarter of 
northeast quarter and southeast quarter of northwest — and west 
half of southeast quarter of section six, and west half of northeast 
— of section seven, all in township twenty-nine (29) north, of 
range eight (8) east, this mortgage being given to secure the pur- 
chase- -money of the six thousand and eighty acres first above de- 
scribed ; to have and to hold the above-bargained premises to the 
said party of the second part, their heirs and assigns, to the sole and 
only proper use, benefit, and behoof of the said party of the second 
part, their heirs and assigns, forever; provided always, and these 
presents are upon the express condition, that if the said David D. 
Oliver, his heirs, executors, or administrators s, shall and do well and 
truly pay, or cause to be paid, to the said party of the second part, 
their heirs, executors, administrators, or assigns, the just and full sum 
of thirty-five thousand dollars, in manner following, viz., five thousand 
thereof July 1st, 1867, ten thousand dollars thereof October Ist, 1567, 
five thousand dollars thereof July 1st, 1868, five thousand dollars there- 
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of October Ist, 1868, five thousand dollars thereof July 1st, 1869, and 
five thousand dollars thereof October 1st, 1869, with annual interest 

on the whole sum from time to time un[til] paid, to be paid 
2591 on the first day of October in each and every year, and with the 

privilege of paying said principal sums at any time sooner In 
sums not less than fifteen hundred dollars at a time, according to 
the condition of a certain bond or writing obligatory, bearing even 
date herewith, executed by the said party of the first part to the said 
party of the second part, then these presents and the said bonds or 
writing obligatory shall cease and be null and void; but in case of 
non-payment of the said sum of thirty-five thousand dollars, or of 
the interest thereof, or any part thereof, at the above time limited 
for the payment thereof, or as provided in said bond, then and in 
said case it shall and may be lawful for the said party of the second 
part, their heirs, executors, administrators, or assigns, and the said 
party of the first part do hereby empower and authorize the said 
party of the second part, their heirs, executors, administrators, or 
assigns, to grant, bargain, sell, release, and convey the said premises, 
or any part thereof, with the appurtenances, at public auction or 
vendue, and on such sale to make and execute to the purchaser or 
purchasers, his or their heirs and assigns, forever, good, ample, and 


‘sufficient deed or deeds of conveyance in the law, pursuant to the 


statute in that case made and provided, rendering the surplus money, 

if any there shall be, to the said party of the first part, their heirs, 

executors, or administrators, after deducting the principal and inter- 

est moneys due as as aforesaid, and the costs and charges of such 

vendue and sale aforesaid. 

In witness whereof thé said party of the first part have hereunto 

set their hands and seals the day and year first before mentioned. 
DAVID D. OLIVER. wae, 
SARAH A. OLIVER.  [sEAt. 


Signed, sealed, and delivered in presence of— 
G. Bb. MELVILLE. 
G. W. HAWKINS. 


STATE OF MICHIGAN, | _. 

County of Alpena, f wer 

On this twenty-fourth day of December, in the year one thousand 
eight hundred and sixty-six, before me, the subscriber, a notary pub- 
lic for said county, personally appeared David D. Oliver & Sarah 
Ann Oliver, his wife, to me known to be the same persons described 
in and who executed the within instrument, who severally acknowl- 
edged the same to be their free act and deed; and the said Sarah 
Ann, wife of the said David D. Oliver, on a private examination by 
me, separate and apart from her said husband, acknowledged that 
she executed the same freely and without any fear of or compulsion 


from any one. 
G. B. MELVILLE, 
Notary Public for Alpena Co., Michigan. 
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STATE OF MICHIGAN, { __. 
County of Alpena, { °°’ 
On this 30th day of January, A. D. 1867, before me, the subscriber, 
a notary public for said county, personally appeared David D. Oli- 
ver and Sarah Ann Oliver, his wife, to me known to be the same 
persons described in and who executed the within instrument, who 
severally acknowledged the same to be their free act and 
2592 deed; and the said Sarah Ann, wife of the said David D. Oli- 
ver, on a private examination by me, separate and apart from 
her said husband, acknowledged that she executed the same freely 
and without any compulsion from any one. 
G. B. MELVILLE, 
Notary Public for Alpena County, Mich. 


Endorsed: David D. Oliver and wife to Garret B. Hunt, Henry 
S.Cunningham, and Jacob Eschleman. Mortgage. Register’s office, 
Alpena county. Received for record Jan. 3lst, A. D. 1867, at 104 
o'clock a.m., and recorded in liber A of mortgages, on pages 297, 208, 
299, 300. A. Hopper, register. 


In Cir. C’t of the U. State for Eastern District of Michigan. In Ch’y. 


GARRET B. Hun et al., Compl'ts, 
v8. > File No. 1381. 
Davip D. Oxtver et al., Def’ts. } 


In thie cause, on motion of complainants, by D. B. & H. M. Duf- 
field, their solicitors, it is ordered that the time for taking testimony 
therein be extended two months from this date, and on like motion 
it is further ordered that it be referred to John J. Speed, Esq., one 
of the masters of this court, as examiner, to take proof in said cause, 
under rule 67 of this court, and to ascertain and compute the amount 
due upon the bond and mortgage described in the bill of complaint 
in this cause, and report the same with all convenient speed to the 
court. 3 

July 12, 1870. 

[SEAL. ] 


I hereby certify the foregoing to be a true copy of the original or- 
der as filed in — above cause July 12th, 1870. 
A. MANDELL, Clerk. 


a 


3 <- 


, ' 


om 


i< 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 1165 


Unitep Stares oF AMERICA, 
Eastern District of Michigan, 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. In Chancery. 


GarRET B. Hunt & Jacon Escuteman, Compl’t, 
vs. 
Davip D. Ottver, SARAH ANN OLiveR, Henry 8S. CUNNINGHAM, 
George J. Robinson, Calvin Haines, & Philip M. Ranney, De- 
fendants. 


Testimony taken before John J. Speed, master in chancery and 

examiner, in the above cause, on the part of the complainants, 

August 20th, 1870, 10 o’clock a.m. Mr. D. B. Duffield ap- 

2593 peared on part of complainants. Wm. John, Jr., appeared for 
def'ts. 


Complainants offer in evidence, and asks that they may be made 
exhibits herein, the following: 

Ist. A bond made by David D. Oliver to Garret B. Hunt, Henry 
S. Cunningham, & Jacob Eschleman, dated November 17th, 1866. 

2nd. A mortgage made by David D. Oliver & wife to Hunt, Cun- 


-ningham & Eschelman to secure payment of above-mentioned bond. 


3rd. An assignment from Henry 8S. Curningham to Garret B. 
Hunt & Jacob Eschleman of above bond and mortgage. 


Defendant’s counsel objects to above papers being given in evi- 
dence, and to any computation being made of amount due thereon. 


The above-mentioned bond, mortgage, and assigument are hereto 
annexed, and marked respectively Exhibits “ A,” “ B,” & “ C.” 


Defendant’s counsel also here objects to any and all of the pro- 
ceedings now here taken and to be taken before the master and ex- 
aminer. 

Complainants’ counsel then offered D. Bethune Duffield as a wit- 
ness for complainant-, who, being duly sworn, deposes and says: 
That he has computed the amount due upon the bond and mort- 
gage above mentioned; that the amount due upon said bond and 
mortgage for principal is thirty-five thousand dollars, and for in- 
terest from November 17th, 1867, to August 20th, 1870, being a 
period of two years, nine months, and three days, at seven per cent., 
six thousand seven hundred and fifty-seven & 5; dollars, which, 
added to the principal mentioned above, makes an aggregate of forty- 
one thousand seven hundred and fifty-seven dollars and eighty-four 
cents ($41,757.84.) 

D. BETHUNE DDFFIELD. 


Subscribed & sworn to before me this 20th day of August, 1870. 
JOHN J. SPEED, 
Master in Chancery, Eastern District of Michigan 
and Examiner in above Cause. 


I, John J. Speed, master in chancery of said court and examiner 
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in above cause, do certify that by virtue of an order of this court 
made in the above-entitled cause, dated the 12th day of July, 1870, 
by which it was referred to me to take proofs in said cause under 
rule 67, & to ascertain & compute the amount due upon the 
bond mortgage described in this bill in this cause, I, the subscriber, 
on the 12th day of July, 1870, in pursuance of the 67th rule in 
equity, made an order fixing five days as reasonable time for giving 
notice by either party to the others of the taking of testimony here- 
in, and directed that such notice be given accordingly. Said order is 
hereto annexed. On the 12th day of August, 1870, I issued, at request 
of complainants, a summons to defendants requiring them to appear 
before me to attend to the computation of amount due on the bond 
& mortgage set forth in the bill of this cause. Proof of service of 
such summons is hereto annexed, and also proof of service of notice 
of taking of testimony on part of complainants before me. On the 
20th day of Angust, 1870, I proceeded, in pursuance of said order 
of this court and of the notice aforesaid, to take testimony on part 
of complainants at my office in the city of Detroit, and which said 
testimony is set forth above, and immediately thereafter, in pursu- 
ance of said order of the court and of said summons, I proceeded to 

ascertain and compute the amount due upon said bond and 
2594 morigage, and I do thereupon report that I have computed 

the amount due to complainants therein, and that there is due 
to the complainants as aforesaid, for principal and interest up to 
and including the date of this re port, the sum of forty-one thousand 
seven hundred and f fty seven & 8, dollars. 

And I further certify and report that Schedule A, hereto annexed, 
contains a statement and account of the principal and interest 
money due to the complainant as aforesaid, the period of the inter- 
est, its rate per cent., & the mode of computation. All of which is 
respectfully submitted. 

Dated Detroit, August 20th, 1870. 

JOHN J. SPEED, 


Master in \Chancerg & Examiner in above Cause. 
Master’s fees, $10.00. 
Schedule “A” Referred to in Above Cause. 


Bond «& mortgage, dated November 17th, 1866, principal $35,000 00 


Interest at 7 per cent from November 1 7th, 1867,to date. 6,757 84 
Total amount due August 20th, 1870 -...------ $41.757 84 
August 20th, 1870. 


JOHN J. SPEED, 
Master in Chancery & Examiner. 
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In the Cireuit Court of the United States for the Eastern District of 
Michigan. In Chancery. 


Garret B. Hunt & Jacop Escuteman, Compl'ts, 
vs. 
Davip D. Oniver, SARAH ANN Oniver, Henry S. CUNNINGHAM, 

George J. Robinson, Calvin Haines, Philip M. Ranney, Def’ts. 

It having been referred to me as examiner to take proofs in this 
cause, I do fix five days as reasonable time for giving notice of the 
time and place of examination of witnesses herein under the 67th 
rule in equity ; and it is ordered that said five days’ notice be given 
to the opposite counsel, solicitors, or parties of the time «& place of 
examination by either party desiring to examine witness herein. 

Detroit, July 12th, 1870. 

JOHN J. SPEED, 


Master in Chancery & Exammer. 
Master or Commission: r’s Summons. 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. In Chancery. 


GARRET 5. Hunt, JAcop EscHeELMAN, Complainants, 
Us. 
Davip D. Oriver, SARAH ANN Otiver, Henry 8S. CUNNINGHAM, 
George J. Robinson, Calvin Haines, & Philip M. Ranney, Defend- 
ants. , 


By virtue of an order in the above cause, made by the said court 
referring it to John 8. Speed, one of the masters in chancery 
2595 of this court, residing in the city of Detroit, and appointing 
him examiner herein to take proofs herein, and to compute 

the amount due on the bond & mortgage in this cause, do hereby 
summon you to appear at my office, No. 124 Jetferson avenue, De- 
troit, on the twentieth (20th) day of August instant, at ten o’clock 
in the forenoon, to attend a hearing of the matters in the said cause, 
in reference before me as such master & examiner, pursuant to said 
order; and hereof fail not at your peril. 

Dated the twelfth day of August, in the year of our Lord one 
thousand eight hundred and seventy. 

JOHN J. SPEED, 
Master in Chancery & Examiner. 

To G. H. Penniman & Wm. John, Jr., Solicitors for Defendants: 

Underwriting, to attend to the computation of the bond & mort- 
gage set forth in the bill in this cause, & to ascertain & report the 
umount due thereon. 

JOHN J. SPEED, 
Master in Chancery & Examiner. 

EASTERN District OF MICHIGAN, 88: 

Epwin F. Coney, being duly sworn, says that on- the 15th day 
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of August, A. D. 1870, he served the within notice upon the within- 
named solicitors for the defendants by delivering a copy to each of 


them personally. 
| EDWIN F. CONELY. 


Subscribed and sworn to before me this 15th day of August, A. 
D. 1870. 
JAMES W. CARR. 
Notary Public, Wayne County, Michigan. 


In the Cireuit Court of the United States for the Eastern District 
of Michigan. In Chancery. 


GARRET B. Hunt & Jacosp EscHetmMan, Complainants, 
ee 
Davip D. OniveK, SARAH ANN OLIveR, HENRY S. CUNNINGHAM, 
George J. Robinson, Calvin Haines, & Philip M. Ranney , Defend- 
ants. 


Take notice that on the 20th day of August, 1870, at ten o’clock 
in the forenoon, the said complainants will apply to John J. Speed, 
Esq., master in chancery & examiner in this cause, & ask him to 
compute the amount due on the bond & mortgage set forth in the 
bill in this cause, & to ascertain & report the same to this court, 
such application will be made to said master, at his office, No. 124 
Jefferson avenue, Detroit, and, at the same time, the complainants 
will offer in evidence in this cause said bond and mortgage and the 
assignment thereof to complainants, and ask that they may be made 
exhibits & part of the proofs in this cause. 

Detroit, August 12th, 1870. 

D. B. & H. M. DUFFIELD, 


Complainant’s Solicitors. 
To G. H. Penniman & Wm. Jolins, def’ts’ solicitors. 


2596-2607 Eastern District oF MICHIGAN, 88: 


Epwin IF. Coney, being duly sworn, says that on the 13th day 
of August, A. D. 1870, he served a copy of the within notice on each 
of the within-named solicitors for the defendants in the ab»ove-en- 


titled cause. 
EDWIN F. CONELY. 


Sworn to and subscribed before me this 13th day of August, A. 
D. 1870. 
JAMES W. CARR, 
Notary Public, Wayne County, Michigan. 


Endorsed: No. 1381. U.S. circuit court, eastern district of Michi- 
gan. In chancery. Garret B. Hunt et al., compl’t, vs. David D. 
Oliver. Deft’s compl’ts, proofs, & master’s ‘report of am’t due on 
bond & mortgage. Master’s fees, $1.00. Paid by compl’t’s sol’r. 
Filed in clerk’s office Aug. 22nd, 1870. A. Mandell, clerk. 


| Motion for leave to prove Exhibit C viva voce, note of filing master’s 
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report & service, motion to set aside order extending time, order on 
motion to set aside, motion to rescind order of July 12, &c., order 
of continuance, submission of motion to rescind, &c., order to set 
aside, &c., order to withdraw master’s report from files, & sub- 
mission of motion to prove Exhibit C viva voce omitted per stipula- 
tion of counsel. | 


2608 And afterwards, to wit, and now on this day, that is to say 
at a session of the circuit court of the United States for the 
eastern district of Michigan, continued and held pursuant to ad- 
journment, at the district court-room, in the city of Detroit, on Fri- 
day, the twenty-fourth day of March, in the year one thousand eight 
hundred and seventy-one. 
Present: The Honorable John W. Longvear, district judge. 


GARRET b. Hunt and JAcop EscHLEMAN, Complain-, ) 
ants, 
Us. ’ 
Davip D. OLIVER, SARAH ANN OLIver, HENRYS. Cun- 
ningham, Calvin Haines, Philip M. Ranney, and 
George J. Robinson, Defendants. 


-In Chancery. 


The motion by complainants in this case for leave to examine wit- 
nesses viva voce at the hearing to prove the execution of a certain 


deed of assignment executed by Henry 8. Cunningham, one of the 


defendants, to the said complainants, and dated the second day of 
September, A. D. 1868, having been heretofore argued and submitted, 
and the court, having considered the same, it 1s now ordered that 
the said motion be, and the same is hereby, granted; and that said 
complainants have leave to examine Benjamin H. Williams and 
Oscar F. Barton, or either of the them, as a witness viva voce at the 
hearing of this cause to prove the execution of said deed of assign- 
ment. 


26083-2612 | Notes of issue, Oct. 20, 1871, Feb. 23, 1872, & May 
24, 1872, & hearing & continuance, omitted per stipu- 
lation of counsel. | 


2613 And afterwards, to wit, and now, on this day: that is to 
say, at a session of the circuit court of the United States for 
the eastern district of Michigan, continued and held pursuant to ad- 
journment, at the district court-room, in the city of Detroit, on Sat- 
urday, the ninth day of November, in the year one thousand eight 
hundred and seventy-two. 
Present: the honorable John W. Longyear, district judge. 


Garret B. Huntand Jacosp EscHLEMAN, Complainants, 
US. 
Davin D. Ottver, Saran Ann OLiIver, GeorGe J. >In Equity. 
Robinson, Calvin Haines, Philip M. Ranney, ed 
Henry S. Cunningham, Defendants. 


This cause again coming on to be heard, is submitted, without 
further argument, to the court for decision. 
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2613a Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 


Supreme Court of the United States. In Equity. 


GARRET B. Hunt and Jacosn Escnuiteman, Impleaded with Henry 
Cunningham, Calvin Haines, Philip M. Ranney, Henry M. Rob- 
inson, and George J. Robinson, Appeilants, 

| vs. 
Davin D. Oriver, Appellee. 


It is hereby stipulated between the parties hereto, that the follow- 
ing is a newspaper copy of the opinion delivered by Judge Long- 
year, at the time he rendered decree in the foreclosure suit of Garret 
6b. Hunt and others against David D. Oliver and others; that we 
agree that it is substantially a correct copy, and consent that it may 
be included in the return now in the Supreme Court in the appeal 
in which this stipulation is entered as a part of the record, al- 
though the original opinion was not filed by the judge in said cause; 
that the same shall be printed in volume 2, as divided by the clerk 
of the Supreme Court, and shall be paged to immediately precede 

the decree in said foreclosure suit, which will be found on 
26136 page 2614, as repaged and indexed by the clerk of the Su- 
preme Court. : 
ALFRED RUSSELL, 
Sol’r for Complainant. 
HENRY M. DUFFIELD, 
Solr for Def’ts Hunt & Eschleman. 


Opinion of Judge Longyear. 


The original bill is the ordinary bill for foreclosure of a mortgage 
on real estate. The mortgage sought to be foreclosed bears date 
November 17th, 1866, and was made and executed by David D. 
Oliver and his wife to secure the payment of $35,000 and interest to 
Garrett B. Hunt, Jacob Eschelman, and Henry 8. Cunningham for 
balance of purchase-money of the mortgage property. The bill al- 
leges an assignment by Cunningham of his interest in the mortgage 
tojhis co-mortgagees, Hunt and Eschelman, and the suit is brought 


by them alone. The mortgage is accompanied by the bond of 


David D. Oliver. The whole amount of principal and interest, less 

one year’s interest acknowledged to be paid, is claimed to be due 

and remaining unpaid. Cunningham, one of the original mort- 

gagees, is made a party defendant to the foreclosure suit on the 

ground that he has or claims rights, etc., in and to the mortgaged 
remises. 

‘The defendant, David D. Oliver, alone defends. His defense is 
set up by way of an answer and a cross-bill. The defense set up is, 
substantially, that the mortgagees, together with the other defend- 
ants named in the foreclosure bill, for a long time before said bill 
was filed, had been, and still are, in possession of the mortgaged 
premises and in receipt of the rents, issues, and profits of the same 
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under an arrangement and agreement that the mortgage 
2613e debt should be received by and paid to them out of such 

rents, issues, and profits. It is claimed, however, that at all 
events, and whether such agreement is made out or not, any rents, 
issues, and profits which may have been so received by the mort- 
gagees should be applied on the mortgage debt. 

The objects of the cross-bill are to obtain a decree that certain 
transactions between Oliver and Cunningham, and certain convey- 
ances by Oliver to Cunningham, and by the latter to their co-de- 
fendants, Robinson, Haines, and,Ranney, had and made in relation 
to the mortgaged property, were so had and made with Cunning- 
ham in his capacity of mortgagee, notwithstanding his alleged as- 
signment to his co-mortgagees and with the privity and consent of 
his said co-mortgagees, the complainants in the foreclosure suit; 
and that the said transactions, conveyances, and transfers were so 
made to enable the said Cunningham, Robinson, Haines, and Ran- 
ney to pay offand discharge the mortgage debt in question, and 
hence, if not already paid and satisfied, it must be left to be 
paid; or, at all events, that the rents, issues, and profits already 
accrued to the parties named must be applied, so far as they will 
go, to the payment of the mortgage debt. 

2. And the object of the cross-bill is to obtain a decree that Oli- 
ver’s co-defendants, Cunningham, Robinson, Haines, and Ranney, 
pay any balance there may be found due and payable on the bond 
and mortgage. 

3. And still another object of the cross-bill is to obtain a satis- 

faction and discharge of the mortgage. 
2613d The only question for decision, as raised by the pleadings, 

are those indicated by the above statement of the objects of 
the cross-bill. I shall therefore proceed to consider those questions 
in the order above stated. Before doing so, however, it 1s proper 
that the positions of and the decree asked for by Oliver’s counsel on 
the argument should be noticed. These are, substantially, first, that 
the conveyance by Oliver to Cunningham and by the latter to Rob- 
inson, Haines, and Ranney of Oliver’s equity of redemption in the 
mortgaged premises are null and void, for the reason that the same 
were the result of a conspiracy to defraud Oliver, and should there- 
fore be set aside; and, second, that, those conveyances being set 
aside, then the complainants must be held to be mortgagees in pos- 
session, and as $uch accountable for the rents, issues, and profits to 
be applied to the payment of the mortgage debt. 

As to the first proposition, it has already been held by this court, 
in deciding the demurrer to the cross-bill as originally filed, that 
the nature, character, and purposes of those conveyances cannot be 
adjudicated in |this suit any further than they relate to and affect 
the mortgage debt in the original suit, for the reason that those 
conveyances cover a large amount of other property than the mort- 
gaged property, and concern other interests than the mortgaged 
debt and other parties than the parties to the original fore- 
closure suit. For the same reasons the court will decline to 
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make any decision as to the validity or invalidity of 

2613e those conveyances, but will leave Oliver to his plenary 
suit, which he states he has commenced against the parties 
concerned, or which he may see fit hereafter to bring. In fact, after 
that decision, by which the demurrer to the cross-bill was sustained, 
the cross-bill was amended in accordance with the theory of the de- 
cision, and, as it now stands, the court is asked by it to enforce the 
objects and purposes of those conveyances, so far as the mortgage debt 
in the foreclosure suit is concerned, and not to set the same aside. 
Therefore, the position of counsel upon the argument is inconsist- 
ent, not only with the theory of the decision of the court already 
made, but with the theory of the amended cross-bill, and cannot be 
entertained. The theory of the amended cross-bill was, however, 
also insisted on upon the argument. I shall, therefore, now proceed 
to consider the questions arising upon that theory, as before stated. 
The lands for the purchase-money of which, and on which, the 
mortgage sought to be foreclosed was given were located in Alpena 


county, in this State and district, and were valuable mainly for the 


pine timber upon them. In the summer and fall of 1868 Oliver 
was possessed in fee of a large quantity of other pine lands, and 
also held a contract for the purchase of still other lands of the same 
character, all in the same and adjoining counties, and adjacent 
to or in the neighborhood of the said mortgaged lands. Oliver 
also had two saw-mills on a portion of the lands at a place called 
Ossineke, and had been an? then was carrying on the business 

of the manufacture of lumber from the lands above-mentioned, 
2613f formerly by himself, and also with one Hawkins, but latterly, 

and at that time, in company with George J. Robinson, one 
of his co-defendants in the foreclosure suit. The company had on 
hand also at that time a considerable amount of personal property 
connected with the business, such as teams, vehicles, manufactured 
lumber, logs, etc. In September of that year, 1868, Oliver had be- 
come very much embarrassed in his pecuniary affairs, and was owing 
debts to divers persons, over and above the mortgage debt in this 
case, amounting to about sixty thousand dollars, much of which was 
then past due, and a large proportion of which was secured by mort- 
gage on said lands, and none of which he was then able to pay. The 
mortgagees of the mortgage sought to be foreclosed in this suit were 
not pressing Oliver for payment or further security, although a con- 
siderable portion of their debt was then past due. But Oliver was 
apprehensive that some of his other creditors, whose debts were past 
due, were about to press him for payment, and that his property 
might be thereby sacrificed, and in such manner as to leave him 
nothing out of the wreck. 

In this condition of Oliver’s affairs, Cunningham, one of the 
mortgagees of the mortgage in question, at Oliver’s special solicita- 
tion and request, went to Ossineke on the 3d or 4th of September, 
1868, and there, at Oliver’s like solicitation and request, received from 
Oliver deeds of conveyance and transfer of Oliver’s ertire interest and 

title in and to all the before-mentioned lands, saw-mills and 
26139 personal property, but without paying any consideration there- 
for. Cunningham, however, before receiving such convey- 
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ances and transfers, by advice of counsel, executed an assignment of 
his interest in the mortgage to his co-mortgagees, Hunt and Eschel- 
man, the complainants to this foreclosure suit. 

Immediately after receiving the conveyances Cunningham re- 
turned to Buffalo, in the State of New York, where he resided, and 
he and Oliver at once commenced making efforts to sell the prop- 
erty. Finally, about the first of October, Oliver went to Buffalo at 
the suggestion of Cunningham, and he and Cunningham there 
negotiated a sale of a large portion of the before-mentioned lands 
(including the lands covered by the mortgage in question, and 
other lands),and all the personal property which had been consigned 
to Cunningham, as before stated, to the defendants, Robinson, Haines, 
and Ranney, and av agreement in writing, embodying the terms of 
the sale, was drawn up, and the same was signed by Cunningham and 
the said Robinson, Haines, and Ranney. By the terms of this 
agreement (which for brevity will be hereafter called “the Buffalo 
agreement”) all the lands which had been consigned by Oliver to 
Cunningham, not so sold to Robinson, Haines, and Ranney (con- 
stituting several thousand acres) were to be conveyed to such per- 
sons as Oliver should direct; that is, those lands were to remain 
Oliver's. Haines and Ranney were the partners in business under 
‘the name and style of “C. Haines & Co.,” and they executed the 

agreement on their part by that name. 
2613h This Buffalo agreement contains these provisions: This sale 
and conveyance by said Cunningham to said party of the 
second part is to be without warranty, representations of recourse to 
the said party of the first part, and 1s to be subject to the following 
claims: 

1. A mortgage given by D. D. Oliver and wife to H. 8S. Cunning- 
ham, Garrett B. Hunt, and Jacob Eschelman upon a certain part of 
said real real estate, on which mortgage there is unpaid thirty-five 
thousand dollars and interest, which said mortgage is now owned 
and held by said Hunt and Eschelman. (N. B—This is the mort- 
yage in foreclosure in this suit.) 

2. A claim and mortgage formerly held and owned by C. Haines 
& Co., of Lockport, including a mortgage executed by said Oliver 
and wife to C. Haines, which mortgage is now held by Dr. J. H. 
Helmer, of Lockport, New York, and which claim and mortgage is 
about nineteen thousand dollars. 

3. A claim of J. B. Wayne, of Detroit, Michigan, of about twelve 
thousand dollars, secured by a mortgage on a portion of said real 
estate. 

4. A claim of James H. Hill of about three thousand dollars. 

5. The copartnership indebtedness of the firm of Oliver and Rob- 
inson., 

Immediately after this are the following provisions: 

“Said party of the second part, in consideration of the aforesaid 

agreement of said Cunningham, agree to take said property 
26137 subject to the above claims and hereby agree to assume and 
to pay at the time of the conveyance of said Cunningham 
one-half part of a certain mortgage held by E. and G, KR. Haines, 
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which mortgage was executed by said Oliver and covers some of the 
lands hereby contracted and other lands belonging to D. D. Oliver, 
and on which mortgage there is unpaid about ten thousand and five 
hundred dollars. 

“Said party of the second part further covenant and agree to and 
with said Cunningham that they will, at the time of the convey- 
ance by said Cunningham, release or discharge, or procure to be re- 
leased and discharged, all mortgages given by George W. Hawkins 
to C. Haines or E. and G. R. Haines, and covering lands in the 
counties of Erie and Niagara, in the State of New York, or either of 
said counties, and will protect and save harmless the said Hawkins 
therefrom, and from the debts thereby secured. Said party of the 
second part, however, in lieu of assuming and paying the one-half 
part of said mortgage held by E. and R. Haines, and of discharg- 
ing said Hawkins’ mortgage, and saving him harmless from the 
debts thereby secured, have the option to assign, or procure to be 
assigned, to Garrett B. Hunt, of Clarence, New York, the mortgage 
of C. Haines and Co. against the real estate of George W. Hawkins, 
and the debts secured thereby, and in addition to pay or secure the 
payment to said G. B. Hunt of the sum of four thousand dollars 
within one year from November 3rd, 1868; and in case the said 
arty of the second part shall assign, or cause to be assigned, to said 
unt said mortgage of C. Haines & Co., and the debt secured 

thereby, and shall pay, or secure to be paid. within one year 
2613) from November 3rd, 1868, to said Hunt the sum of four 

thousand dollars, then and in that case said party of the 
second part shall not be held to assume the one-half part of said 
mortgage of E. and G. R. Haines, nor to procure to be discharged 
the said mortgage of said Hawkins, or to save the said Hawkins 
harmless therefrom, or from the debt thereby secured. Said party 
of the first part further agrees that he will assign a certain agree- 
ment made between D. D. Oliver and Qavid Preston for the purchase 
of about 6,500 acres of land in Alpena and Alcona counties, Michi- 
gan; said assignment to be also without recourse, and subject to the 
aforesaid claims, and also subject to the contract price for said last- 
mentioned lands. And said parties of the second part hereby agree 
that upon such assignment being made they will pay to said 
David Preston or assigns the said contract price, and will convey 
to such persons as said Oliver shall direct, free of charge, all of the 
said last-mentioned 6,500 acres which lie outside of townships 28 
and 29 north, range 8 east.” ? 

The agreement then further provides, in substance, that if Cun- 
ningham should, within thirty days from its date (October 3, 1868), 
pay to C. Haines & Co. sixteen thousand dollars, and to Robinson 
twenty-five thousand dollars, Cunningham should be released from 
conveying, etc., to them, as agreed. The agreement then contains 
certain other provisions as to what C. Haines & Co. and Robinson 
are to do in consideration of such payments being made to them 

respectively, and of certain other considerations, but which 
2613£ provisions are unimportant to be stated in this connection. 
The proof shows that the object of this provision was to afford 
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Oliver an opportunity to make a more advantageous disposition of 
the property if he could, and that the time was afterwards extended 
to the 15th of November following for the same purpose. 

Oliver having failed to make any other disposition of the 
property within the time allowed him for that purpose, Cun- 
ningham conveyed to Robinson, Haines, and Ranney, as specified 
in the agreement. Immediately, or very soon thereafter, the grantees 
formed a copartnership for the manufacture of lumber upon the 
property so conveyed, and entered into the possession and occu- 
pancy of the same, and commenced operations. In January follow- 
ing Cunningham became a member of the concern, and the property 
has been so occupied and operated ever since. 

The foregoing statement comprises facts In the case which are 
either undisputed or are so well proved as to be deemed by the court 
indisputable. 

The above facts also comprise, I believe, the entire transactions 
upon which Oliver bases his defense to the mortgage in question. 
So far as appears on the face of the transactions themselves, and it 
is clear that, without any further or other showing; that defense is 


‘not maintained, because 1t nowhere appears on the face of the trans- 


actions that Hunt and Eschelman, the complainants in the fore- 
closure suit, were in any manner privy to those transactions or were 
in any manner whatever connected with them. 

‘But it is contended on behalf of Oliver that other faets 
26131 proven in the case establish the following propositions: 

First. ThatCunningham, notwithstanding hisassignment of 
hisinterest in the mortgage to his co-mortgagees, in all his doings in the 
premises acted in fact as mortgagee and creditor of Oliver, and with 
reference to his interest in said mortgage, and that Oliver dealt with 
him, so far as he was concerned in that capacity ; that Cunningham 
was also acting on behalf and for the benefit of his co-mortgagees as 
well as his own, and with their consent and authority. From this 
it is argued that the actings and doings of Cunningham in the prem- 
ises must be taken and deemed to be the actings and doings of Hunt 
and Eschelman as well, and hence that Cunningham’s share of the 
rents, issues, and profits of the mortgaged premises should be ap- 
plied to the payment of the mortgaged debt. 

Second. That Hunt and Eschelman, availing themselves of the 
transactions aforesaid, and because of their mortgaged lien, became 
and still are, in their own proper persons, interested in the mort- 
gaged premises, and in the rents, issues, and profits of the same as 
partners of the said Robinson, Haines, Ranney, and Cunningham, 
and that therefore their share of the rents, etc., should apply on the 
mortgage debt. 

In considering these propositions it is important to determine and 
bear in mind the exact bearings of the case in relation to the par- 
ticular contract or agreement by which, in any event, the rights and 
liabilities of the parties respectively. must: be determined, so far as 

this case is concerned. 
2613m Oliver alleges in both his answer and cross-bill, and he so 
testifies, that his conveyances and transfers to Cunningham 
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at Ossineke in September, 1868, were in trust merely, and that the 
trust, as agreed upon between them at the time, briefly stated, was 
for Cunningham to take Oliver’s place in his co-partnership with 
Robinson, and to make advances and continue to conduet the busi- 
ness, and out of the proceeds of certain of the personal property, and 
of the rents, issues, and profits of the business, to pay off all indebted- 
ness, including the mortgage in question (which, however, was to be 
deferred until the last), and then to reconvey the property to Oliver 
and certain other persons named, and in a certain manner specified. 
It is also contended that Robinson, Haines, and Ranney are, by 
proofs, properly chargeable with notice of such trust at the time the 
Buffalo agreement was entered into, and that they received the con- 
veyances and transfers under the same, and that, therefore, all the 
actings and doings of the parties under and by virtue of the said last- 
mentioned agreement and conveyance must be held subject to the 
terms of that trust. 

There is no declaration of trust in the conveyances themselves, 
and it is not pretended that the trust was reduced to writing, but, 
on the contrary, it is expressly stated in the answer and cross-bill 
that that it was verbal merely. Up to the time of the Buffalo agree- 
ment, at Jeast, Cunningham had not entered upon and laid down 
nothing whatever toward the execution of any such trust, and in his 

testimony he expressly denies its existence. While there is 
2613n some evidence deduced from previous transactions, and from 

statements made by Cunningham about the time he received 
those conveyances, tending in some degree to corroborate Oliver, the 
result of all the testimony 1s unsatisfactory and fails to produce the 
conviction on the mind of the court that such trust ever had an ex- 
istence, even by parol. 

But such a trust, resting in parol, is absolutely void by the stat- 
utes of Michigan (2 comp. laws of 1857, sec. 3200, p. 948), and will 
in no case be enforced where it has not been executed, and then 
only when it is clearly and satisfactorily make out by the proofs. 
Cunningham concedes that he paid no consideration, and testifies 
that the objects and purposes of the transaction, as understood be- 
tween him and Oliver, were to keep Oliver’s creditors off for a time, 
and in the meantime to aid Oliver to make a sale of the property, 
so as, if possible, to save something for himself. The subsequent 
conduct of both Oliver and Cunningham, up to and including the 
Buffalo agreement, seems to corroborate Cunningham. But in the 
view the court takes in the matter, itis not important to determine 
what the objects and purposes of those transactions were, because, 
whatever they were, I think that for the purposes of this case they 
must have been held to have been superseded by and merged in 
the Buffalo agreement. That agreement is the first and only step 
in the transactions in question at which the objects and purposes of 
the transactions were reduced to writing; and, it may be added, the 

only step in regard to which there is any certainty as to what 
26130 those objects and purposes were. True, Oliver in his answer 
and in his cross-bill avers, in general terms, that said con- 
tract “was not drawn in accordance with the terms assented to by 
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him.” But this cannot avail him anything, for the following rea- 
sons: He does not state wherein the contract varies from “the terms 
assented to by him ;” he does not seek to have it reformed; he has 
acted upon it and received the benefit of provisions contained in it 
in his favor, by receiving conveyances of some of the lands which 
by its terms were to be conveyed to him ; and, lastly, and the strong- 
est reason, he asks to have it enforced. For the purposes of this 
suit, therefore, the rights and liabilities of the parties must be deter- 
mined by the terms of the Buffalo contract. 

As to the term of the contract, so far as they relate to the mort- 
gage in question, Oliver in his cross bill alleges that although such 
agreement was not such as was stipulated, and it was not agreed to 
by your orator, itdid seem that said Robinson, Haines, and Ranney 
wate to cancel and deliver up to your orator or to said Cunning- 
ham for your orator’s benefit the mortgage and other obligations 
made to them by George W. Hawkins, that they would pay James 
b. Wayne, of Detroit, about the sum of eleven thousand dollars for 
your orator; that they would also pay one James H. Hill, of East 
Saginaw about the sum of three thousand dollars, and especially 
that they would provide for said Hunt and Eschelman’s mortgage, 

and would free your orator from all obligations connected 


2613p with the same, ete. And it is upon this theory of the con- 


tract that he asks to have the rents, issues, and profits of the 
morgaged property applied upon the mortgage debt, supposing, of 
course, that he has succeeded in connecting Hunt and Eschelman 
with the contract. 

[t will be seen, however, upon a reference to the clauses of the con- 
tract hereinbefore quoted that two classes of claims are mentioned ; 
first, th@se subject to which the sale and conveyance was made, and 
second, those which were assumed and agreed to be paid by the 
grantees, and that the mortgage in question belongs to the first class, 
viz: claims subject to which the sale and conveyance Was made. It 
is therefore upon this latter theory that the defense must be allowed, 
if at all. Supposing, then, for the sake of the argument, that the 
proof connect Hunt and Eschelman with the transactions in ques- 
tion. including the Buffalo agreement, the case, so far as the mort- 
gaged premises In question are concerned, is this, viz: that of a mort- 
gage or leasing and conveving to third parties, but for the benefit in 
part of his mortgagees, the equity ot redemption, subject to the mort- 
gage. This means nothing more than that the mortgage should be 
kept alive, notwithstanding the lease and conveyance, a former 
transaction perfectly legal and legitimate, and one often adopted to 
keep the mortgage alive as a protection against subsequent liens or 
some intermediate estate, and for other purposes. (1 Washburn on 
Real Property, 612.) 

sut can the defense be maintained upon that theory in order 

2613q to admit the defense claimed, and to charge the mortgaged 

debt with the rents, issues, and profits of the mortgaged prem- 

ises, it is necessary in view of the Buffalo agreement to set aside that. 

agreement and the conveyances under it of Oliver’s equity of re- 

demption; because, while that agreement and conveyance stands, 
148—214 
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Oliver has no right to the rents, issues, and profits. This dilemma, 
no doubt, occurred to Oliver’s counsel, and was the foundation of 
their request upon the argument for a decree to the effect stated, viz: 
to set aside the conveyance. but as we have already seen and for 
the reaséns given, no such decree can be made in this cross suit. 

When this case was before the court on the demurrer to the cross 
bill, this court decided that the bill, as then framed, was not a proper 
cross bill, for the reason: 

“1. That while no claim is set up that the mortgage sought to be 
foreclosed has been fully paid and satisfied or otherwise extinguished, 
the bill contains no offer nor any willingness to pay what there may 
be found due thereon. 

“2. It seeks relief as te matters not growing out of it but entirely 
foreign to the matters in litigation in the original suit. 

“3. It seeks no relief as to the specific matters of the original suit, 
either as against the complainants in that suit or as between Oliver 


and his co-defendants therein, except as such relief may be incidental 


to or grow out of the relief sought as to such foreign matters, and 
even that is left to inference.” 

The cross bill was then amended so as to cover those defects. An 

offer was made to pay any balance, etc., and the entire prayer 

2613r for relief was changed. It omitted the prayers for relief as 

to matters involved’ in the transactions between the parties 

not growing out of the matters in litigation in the original suit, but 

on the contrary, asked that the transactions and agreements between 


Oliver and Cunningham, and Robinson, Haines and Ranney, so 


far, and su far even as they relate to the payment and discharge of 
the mortgage in question might be enforced. The prayer as amended 
also asked for an account to be taken of the proceeds, rents, issues, 
and profits of the property conveyed, and that the same might be 
applied on the mortgage debt ; that Cunningham, Robinson, Haines 
and Ranney might be decreed to pay any more than might be found 
remaining due and unpaid of the mortgage debt, as between them 
and Oliver, and that Hunt and Eschelman might be decreed to 
acknowledge satisfaction, ete. 

These amendments were allowed for the reason, and. on the sole 
ground that it was alleged in the cross-bill, as originally filed, that 
by the Buffalo contract, Robinson, Haines and Ranney agreed espe- 
cially that they would provide for the mortgage in question and 
would free Oliver from all obligations connected wich the same; and 
that Hunt and Eschelman, although not nominal parties to the 
transactions, yet that their relations to the transaction, and their 
actings and doings in the premises were such that in equity they 
ought to be bound by the terms of that agreement. 

If these facts were as alleged, then it would be inevitable that Oliver 

should be released from his personal liability for the mort- 
2613s gage debt, and that the mortgagees should look to Robinson, 
Haines and Ranney alone for the payment of any deficiency. 
But as we have already seen, the foundation fact upon which all the 
relief prayed for by the amended cross-bill, viz., that by the Buffalo 
agreement the mortgage was to be provided for and Oliver was to be 
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freed and discharged from his personal obligation therein, had no ex- 
istence. But for this allegation the cross-bill would probably have 
been dismissed on the demurrer, and as it now appears to have been 
untrue the amended cross-bill cannot be expected to fare any better. 

The court has not lost sight of that other element introduced into 
the case and ingeniously urged in argument that in view of all the 
circumstances surrounding the parties and attending the transac- 
tions, the conveyances and transfers from Oliver to Cunningham 
and by him to Robinson, Haines and Ranney, must be deemed and 
held to have been made to enable the grantees to pay the mortgage 
debt, among other debts, and to procure the discharge of the mort- 
gage in question. But as we have already seen, this cannot be done 
in this.case, because it is contrary to the express terms of the writ- 
ten agreement, which, for the purposes of this case, must be enforced 
as it reads. An implied agreement on the part of Robinson, Haines 
and Ranney to pay the mortgage debt cannot be raised in this case 
for two reasons: First, there is an express agreement to pay certain 
mortgage debts, and this is not one of them; and second, even if the 
contract were silent upon the subject, the law would not raise such 
an implication. (Tillotson vs. Boyd, 4 Sandf., ch. R., 516; Murray 

vs. Smith, 1 Duer, 412; Stebbins vs. Hall, 29 Barb., 524.) 
2613¢ Transactions between mortgagor and mortgagee in rela- 

tion to the mortgaged property are always viewed with jeal- 
ousy by courts of equity. And when the mortgagor has conveyed 
his equity of redemption to the mortgagee and afterwards files his 
bill to redeem, the court will scrutinize the transaction closely, and 
if there appears to have been any fraud, unfairness, or oppression 
on the part of the mortgagee, will set the conveyance aside and ad- 
mit the mortgagor to redeem; and in such case will charge the 
mortgage debt with the rents, issues, and profits of the mortgaged 
property which may have come tothe hand of the mortgagee. (Villa 
vs. Rodriguez, 12 Wall., 323, 339; 1 Washburn on Real Property, 
521.) But where, as in this case, the matter is presented by way of 
defense to a foreclosure suit and the conveyance of the equity of re- 
demption at the same time concerns property, parties, and matters 
entirely foreign to the matters involved in the foreclosure suit, for 
reasons already made apparent, no such decree can be made. The 
mortgagor must be left to seek his remedy, if he have any, by a 
plenary suit. 

As will be observed, I have proceeded upon the theory ‘that Hunt 
and Eschleman, mortgagees and complainants in the foregoing suit, 
were parties to, or at least bound by, the transactions in question, 
without deciding the question whether the proof sustain that theory 
or not. I have done this for two reasons; first, because a decision 
of the question of fact was unnecessary to a decision of this Case ; 
and, second, I desired to refrain from unnecessarily expressing 

any opinion or making any ruling which might in any man- 
2613u ner prejudice or embarrass either party in the litigation be- 
tween them alleged in the cross-bill to be pending, or which 
may hereafter be instituted. For similar reasons I have refrained 
from making any decision or expressing any opinion upon several 
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other points presented by the pleadings and in the arguments of 
counsel. A] those matters, however, have had my full and careful 
attention, and were omitted from my written opinion only when I 
found that their solution was unnecessary to a-decision of the case. 

It results therefore: 

1. That the transactions and conveyances in question in the cross- 
bill for the reasons stated cannot be set aside in this suit. 

2. That Oliver’s rights and liabilities in the premises must be de- 
termined under and by virtue of the terms and conditions of those 
transactions and conveyances 

3. That the conveyance of Oliver of his equity of redemption in 
the mortgaged premises in question, having been made expressly sub- 
ject to the mortgage, the complainants in the foreclosure suit, even 
if privy to the conveyance, have a right to foreclose their mortgage. 

A decree must be entered dismissing the cross-bill with costs to 
the defendants therein to be taxed, but without prejudice, and in 
favor of the complainants in the foreclosure suit for the foreclosure 

of their mortgage, with the costs of that suit to be taxed. 
2613v The amount of debt and interest for which the decree of fore- 
closure must be entered is the whole amount of the mortgage 
debt and interest from one year after the date of the mortgage, as 
follows : | 
DOG GHEE, THOV. STZ Pee iain ccna nun anawens $35,000 
Interest from November 17th, 1867, to this date (Dee. 
zord, 1872), 5 years 1 month and 6 days, at 5 per cent. 
GIN ci. ci cticmasnidina ncn niba minnie cinta we eiest 12.495 


re ae ie TU i et $47 495 


Let a decree be entered accordingly. 
2613w [Endorsed on cover:] Sup. Court U. S., 1885. Oct’r term. 
No. 214. G. B. Hunt et al., app’ts, vs. David P. Oliver. | Stip- 
ulation of counsel & addition to record. [Stamp:] Office Supreme 
Court U.S. Filed Sep. 30, 1885. James H. McKenney, clerk. 


2614 [Note of issue, Oct. 19, 1872, omitted, per stipulation of 


counsel. | 
Final Decree. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held pursuant to adjourn- 
ment, at the district court-room, in the city of Detroit, on Monday, 
the twenty-third day of December, in the year one thousand eight 
hundred and seventy-two. 

Present: Honorable John W. Longyear, district judge. 
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In the Case of GArret B. Hunt & Jacog Escu.e- 
MAN, Complainants, 
vs. In Equity. 
Davip D. Ottver, SARAH ANN OLIVER, GEORGE Original Bill. 
Robinson, Calvin Haines, Philip M. Ranney, & ‘| 
Henry 5S. Cunningham, Def’ts, 


and 


Davin D. OLiver, Complainant, 
| vs. 
GARRET Bb. Hunt, Jacop Escuiteman, Henry SB. } Cross-Bill. 
Cunningham, Philip M. Ranney, Calvin Haines, & | 
George J. Robinson, Defendants. 


2615 This cause came on to be heard at this term and was argued 

by counsel, the cross-bill and the original bill being heard 
together upon the pleadings and proofs therein,and thereupon — con- 
sideration thereof it was ordered, adjudged, and decreed as follows, 
viz: That the cross-bill filed in this cause be, and the same is hereby, 
dismissed without prejudice, and with costs to the defendants in the 
said cross-bill to be taxed, and, the respectivé counse! consenting 
thereto, that the same be added to the amount hereinafter found to 
be due upon the bond and mortgage in the original suit; that there 
is due to the complainants in said original bill at the date hereof 
on the bond and mortgage mentioned and set forth in said origi- 
nal bill of complainant the sum of forty-seven thousand four hun- 
dred and ninety-five dollars, $47,495.00, for the principal and in- 
terest. 

And it is further ordered, adjudged, and Cecreed that the said de- 
fendants pay, or cause to be paid, to the said complainants, or to D. 
Bb. & H. M. Duffield, their solicitors, the said amount of forty-seven 
thousand four hundred and nine ty-five dollars, $47,495.00, the 
amount hereinabove adjudged due as aforesaid, together with the 
interests and costs, on or before the twenty-fourth day of June, in 
the year one thousand eight hundred and seventy-three, and in de- 
fault thereof that all and singular the said mortgaged premises men- 
tioned in the bill of complaint in this cause, and hereinafter de- 
scribed, or so much thereof as may be sufficient to raise the amount 
due to the complainant for the principal, interest, and costs in this 
case, and which may be sold separately, without material injury to 
the parties interested, be sold at public auction, by or under the 
direction of a master of this court, at any time after the said twenty- 
fourth day of June, in the year one thousand eight hundred and 
seventy-three ; that the me sale be made in the county where the 
said mortgaged premises, or the greater part thereof, are situated ; 
that the said master give salle notice of the time and place of such 
sale according to the course and practice of this court, and that the 
complainants, or any of the parties in this cause, may become the 
purchasers; that the said master execute a deed to the purchaser, 
or purchasers of the mortgaged premises on the said sale; and that 
the said master out of the proceeds of said sale pay to the com- 
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plainants, or their solicitors, their costs in ‘this suit to be taxed, 
together with the costs in the cross-bill to be taxed, and also the 
amount so reported to be due, as aforesaid, together with legal in- 
terest thereon from the date of this decree, or so much thereof as 
the purchase-money of the mortgaged premises will pay of the 
same; and that the said master take receipt for the amount so paid, 
and file the same with his report; and that he bring the surplus 
moneys arising from said sale, if any there be, into court without 
delay, to abide the further order of this court; and it is further or- 
dered, adjudged, and decreed that the defendants and all persons 
claiming, or to claim, from or under them, be forever barred and fore- 
closed of and from all equity of redemption and claim of, in, and to 


‘said mortgaged premises, and every part and parcel thereof; and it 
gag : ; 


is further ordered that the purchaser or purchasers of said mort- 
gaged premises at such sale be let into possession thereof, and that 

any of the parties of this cause who may be In posession of 
2616 said premises, or any part thereof, and — person who since 

the commencement of this suit has come into possession un- 
der them, or either of them, deliver possession thereof to such pur- 
chaser or purchasers on production of the master’s deed for such 
premises, and a certified copy of the order confirming the report of 
such sale, after such order has become absolute; and it is further 
ordered and decreed that if the moneys arising from said sale shall 
be insufficient to pay the amount so reported due to the complain- 
ants, with interests and costs and expenses of sale as aforesaid, that 
said master specify the amount of such deficiency in his report of 
said sale, and that on the coming in and confirming of said report 
the defendant, David D. Oliver, who is personally lable for the 
debt secured by said mortgage, be decreed to pay to the compiain- 
ants the amount of such deficiency, with interest thereon from the 
date of such report, and that the complainants have execution 
therefor. 

The description and particular boundaries of the property author- 
ized to be sold underand by virtue of this decree, so far as the same 
ean be ascertained trom the mortgage above referred to, or from the 
bill of complaint in this cause, are as follows, viz: 

All those tracts or lots of land lying in the county of Alpena, in 
the State of Michigan, and particularly described according to the 
Government’ssurvey thereof as follows, viz: In township twenty-nine 
(29) north, range (8) east, three thousand acres, namely: In section 
twenty-one (21), the northwest quarter, the northwest quarter of the 
southwest quarter, the east half of the southwest quarter, and the 
east half of the section; in section twenty-two (22), the north half of 
the section, the northwest quarter of the southwest quarter and the 
east half of the southeast quarter; in section twenty-three (25), the 
west half of northwest quarter, and the southwest quarter; in section 
twenty-five (25), the west half of the northwest quarter; in section 
twenty-six (26), the east half of the northeast quarter, the southwest 
quarter of the north west quarter, the southwest quarter, the west 
half of the southeast quarter and the southeast quarter of the south- 
east quarter ; in section twenty-seven (27), the west half of the north- 
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. east quarter, the southeast quarter of the northeast quarter, and the 
southeast quarter; 1n section thirty-four (54), the east half of the sec- 
tion; in section thirty -five (35), the northwest quarter, the south 
half of the southwest quarter, and the east half of the section ; in see- 
tion thirty “SIX (36), the south half of the southwest quarte r, the lands 
and premises above described, being the same lands and premises 
conveyed by the Saint Mary’s Ship ( ‘anal Company to said Garret 
B. Hunt and others, by deed dated October Ist, 1873, and recorded 
in the register’s office of Alpena county, in liber B of deeds, on pages 
. twenty-nine, thirty, and thirty-one; also all those tracts or lots of 
land lying in thecounty of Alpena and State aforesaid, and more 
particularly described according to the Government survey thereof, 
as follows, namely: In section twenty-seven (27), the west half of the 
section ; 1n section twenty-eight (25), the east half of the northwest 
quarter,the south half of the southwest quarter, and the east half of 
the section; in section thirty-two (32), the east half of the north- 
eust quarter ; in section thirty-three (33), the north half 
2617 of the northeast quarier, and the northwest quarter, all in 
township twenty-nine (29) north of range eight (8) east, con- 
taining eleven hundred and twenty acres, the !and and premises 
above described being the same lands and premises conveyed by the 
Saint Mary’s Falls Ship Canal Company to the said Garret B. Hunt 
and others by deed dated October Ist, 1863, and recorded in the 
register office of Alpena county, in Liber B of deeds, on pages twenty- 
seven and twenty-eight, the above tracts or parcels of lands con- 
- taining in all four thousand one hundred and twenty acres, more or 
less, according to the returns of the surveyors general. 

Also, the undivided two-thirds of all those certain tracts or lots of 
lands lying in said county of Alpena, being part of seven hundred 
and fifty thousand acres of land, patented on the 25th day of May, 
1855, by the State of Michigan to the Saint Mary’s Falls Ship Canal 
Company, and more particularly described according to the Gov- 
ernment survey thereof, as follows, viz: In township twenty-nine 

(29) north, range eight (8) east, thirteen hundred and sixty acres, to 
wit: in section eight (3), the northeas t quarter and the east half of 
the northwest quarter and the south half of the section; in section 
nine (9), the west half of the northwest quarter and the west half of 
the se Aca qué irter ; also all of section seventeen (17); also all 
those other tracts or lots of land, being part of said seven hundred 
and fifty thousand acres of land, situate in said county of Alpena, 
and more particularly described according to the Government sur- 
vey thereof, as fullows, viz: The southeas quarter of the southeast 


4 Qui irter of section se ven (7); the E. N. W. b and E. } of the south- 
west quarter, and the southwest qui arter of the southwest quarter, 
and the west half of the southeast quarter of section eight (8); the 
north west quarter of the northeast quarter of section seventeen (17); 
also, in the same section, the northwest quarter and northwest quar- 
ter of the southwest quarter; in section — (18) the northeast 
quarter of the northeast quarter, all in township twenty-nine (29) 
north of range seven (7) east, and containing’ six hundred acres; 

¢ also all those other tracts or parcels of land in township twenty- 
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nine (29) north of range eight (8) east, and described as follows: 
The south fractional half of section twelve (12), containing two hun- 
dred twenty-seven 3,5 acres, more or less, with the saw-mill and 
other improvements thereon; the south half of section eleven (11), 
three hundred and twenty acres; the north half of the northeast 
quarter, the west half of the northwest quarter, and the west half 
of southwest quarter of section fourteen (14), and the northeast quar- 
ter, the south half of northwest quarter, and the south half of see- 
tion fifteen (15), containing eight hundred acres; also the northwest 
fractional quarter, the northeast quarter of the southwest fractional 
quarter, and east half of section nineteen (19), and the entire section 
twenty (20), containing one thousand one hundred and fifty four 
pay acres, more or less, according to the Government survey in 
Michigan ; also all those lots or tracts of land in township twenty- 
eight (28) north of range eight (8) east, described as follows; South- 
west quarter of northeast quarter, northwest fractional quarter, and 
south west quarter of section four (4); the southwest quarter of northwest 
quarter and south half of section five (5); the east half of section 
2618 six (6), the east half of northeast quarter and northwest 
quarter of northeast quarter of section seven (7); the north 
half of northwest quarter and east half of section eight (8); the 
north half of section nine (9), and the southwest quarter and the 
northwest quarter of southeast quarter of section nine (9); the entire 
section ten (10); the north half of southeast quarter ; the southeast 
quarter of southeast quarter; the north half of southwest quarter, 
and southwest quarter of southwest quarter of section cleven ( | D), con- 
taining In all two thousand nine hundred and ninety-three 55 acres, 
more or less, according to the returns of the surveyor general. Also 
the following lands: Lots one, two, and three of section two (2); and 
southeast quarter of northeast quarter of section seven (7); and the 
east half of southwest quarter, and northwest quarter of southwest 
ounce r, and northwest quarter of southeast quarter of section five 
(5); all in township twenty-nine (29), north of range eight (8) east, 
containing two hundred acres, more or less; also, all the following 
lands, described as follows: southwest quarter of southwest quarter 
of section twelve, in township twenty-eight (28) north of range eight 
(8) east, forty acres; also the following described lands: west frac- 
tional half of northwest fractional quarter, eighty jy acres of sec- 
tion five (5); east fractional half of northeast fractional quarter, and 
southwest quarter of northeast quarter, and southeast quarter of 
northwest quarter, and west half of southeast quarter of section six 
(6), and west half ot northeast quarter of section seven (7), all in 
township twenty-nine (29) north of range eight (8) east. 


JNO. W. LONGYEAR, 
District Judge. 


Endorsed: No. 1381. Cireuit court U.S., castern district of Mich- 
igan. In equity. Garrett B. Hunt et al., compl’t vs. David D. Oli- 
ver et al., def’ts, and David D. Oliver, compl’t, vs. Garret B. Hunt et 
al., def’t. Final decree passed, signed, entered, and filed December 
23rd, 1872, in open court. A. Mandell, clerk. 
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2619-2630 [Stipulation as to taxed costs, continuance of motion for 

stay, precipe for copy of decree, order denying motion for 
stay, master’s report of sale, note of filing master’s report of sale, & 
precipe for order confirming master’s report of sales, omitted per 
stipulation of counsel. | 


9631 Order Confirming Master’s Report of Sale. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held pursuant to adjourn- 
ment at the district court-room, in the city of Detroit, on Friday, the 
eighth day of May, A. D. 1874. 

Present: Hon. Jno. W. Longyear, district _ 


ie [n Equity. 


Davip D| OLiver, SARAH ANN OLIVER, GEORGE J. 
File No. 1882. 


Robinson, Calvin Haines, Philip M. Ranney, 
Henry §. Cunningham, Def’ts. 


GARRET B. Hunt & Jacop Escuteman, Compl'ts, _) 
( 


lt appearing to the court that the master charged with the execu- 

tion of the decree heretofore entered in this cause did, on the 5th of 

September, 1875, make & file his report of the sale of the 

2632 mortgaged premises mentioned in said decree, setting forth 

that on the 28th of August, A. D. 1878, under and by vir- 

tue ot said decree, he sold the said mortgaged premises to Garret 

B. Hunt for fifty thousand six hundred and ninety-nine dollars 

and forty-four cents, and more than thirty days having elapsed since 

the filing of said report, and no exceptions having been filed thereto: 

On motion of D. B. & H. M. Duffield, solicitors for complain- 

ants, it is ordered by the court, now here, that the said master’s re- 

port of sale be, and the same is now by the court here in all things 
confirmed. 

D. B. & H. M. DUFFIELD, 
Sol’r for Compl'ts. 


Endorsed: No. 1881. In e’t et U.S. for E. dist. of Michigan. In 
chancery. Garret B. Hunt & Jacob Eschelman, compl’ts., vs. David 
D. Oliver, Sarah Ann Oliver, & others, def’ts. Order of confirma- 
tion of master’s report of sale. Filed in open court, May 8, 1874. 
A. Mandell, clerk. 


9633 ( ross- Bill. 


To the judges of the circuit court of the United States for the eastern 
district of Michigan, in chancery: 

David D. Oliver, of the town of Ossineke, county of Alpena and 
State of Michigan, and a citizen of the State of Michigan, brings this 
his cross-bill against Garret B. Hunt and Jacob Eschleman, of the 
town of Clarence and State of New York; Henrys. Cunningham, of 
the city of Buffalo and State of New York; Philip M. Ranney, and 

Calvin Haines, of the city of Lockport and State of New York, and 
who are citizens of the State of New York ; and George J. Robinson, 
149—214 
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of the town of Alpena and State of Michigan, and who is a citizen 
of the State of Michigan. 

And thereupon your orator complains and says: That on the 17th 
day of November, A. D. 1866, being indebted to the said Hunt, Es- 
chleman, and Cunningham for the purchase-money of a portion of 
the lands hereinafter mentioned and specifically set forth in sched- 
ule “A,” hereunto annexed, your orator joined with his wife, Sarah 
Ann Oliver, in executing and delivering to the said Hunt, Cunning- 
ham, and Eschleman a mortgage upon the lands specifically set forth 
in the said Schedule “A,” conditioned upon the payment of the sum 
of thirty-five thousand dollars. 

And your orator further shows that at this time he was seized 
in fee of the lands described in said mortgage and of a large quan- 
tity of other lands in the counties of AJpena and Alcona, and at the 
same time had the possession and equitable title to a large quantity of 
other lands in said counties, specifically set forth and described in 
Schedule “Bb,” hereto annexed and made part of this bill, the legal 
title to which stood in the name of David Preston, of Detroit, who 
held the same as security for the payment of about ten thousand 
dollars and interest thereon, which said sum the said Preston had 
expended in payment of the purchase-price of said lands at the re- 
quest of your orator, and had taken the title thereto in his own name, 
as a security for the payment to him of the said sum and _ interest ; 
that the stream known as Devil river. flows through a portion of 
these lands; that upon the said lands adjoining the said river your 
orator had erected a mill-dam across said river near where the same 
flows into Thunder Bay, and a valuable saw-mill, propelled by water, 
which said mill was capable of sawing and manufacturing about one 
million six hundred thousand feet of lumber per year during the 
ordinary manufacturing season; that in connection with said water 
mill there were railways, valuable and accessible docks for the run- 
ning and piling of lumber and for the shipping of the same. 

That upon another and adjoining pertion of said lands there was, 
during the year 1867, erected by your orator a steam saw-mill near 
to where the said river enters Thunder Bay ; that as part of the said 

steam saw mill there was the frame and building erected by 
2634 your orator at a cost of five thousand dollars, and the boilers, 

engines, saws, and machinery placed therein by vour orator 
at a cost of sixteen thousand dollars; that there were also a railway, 
dock, platform, slides, and other improvements and fixtures erected 
by your orator at a cost of eight thousand dollars and used in con- 
nection with said mill; that there were also upon said lands five 
dwelling-houses, two barns, one blacksmith shop, one carpenter shop, 
one store, and one store barn, beside the aforesaid saw-mills: that 
all the lands above referred to were pine timber, located on and near 
to the said Devil river and its tributaries, and the pine saw logs cut 
therefrom could easily and cheaply be put into said Devil river and 
floated to the said mill for manufacture into lumber, and that in 
connection therewith the said mill-dam was valuable as a reservoir 
in which to keep said logs, to raise the water in said river, and make 
the right ef floatage more valuable. 
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That the said water mill, together with the right to use water from 
. said mill-dam, was reasonably worth six thousand dollars, that said 
: steam saw-mill was reasonably worth the sum of thirty thousand 
i dollars, and the said lands on which the said mills were situated 

and the improvements were worth the sum of thirteen thousand 


‘ dollars, and that the said pine lands were worth about one hundred 
\, and sixty thousand dollars. 
16 And your orator further shows that some time in the fall of the 
vear 1866 a verbal copartnership was entered into between your 
‘Sa orator.and one George W. Hawkins, of Niagara county, New York; 
that your orator agreed to sell the said Hawkins an undivided half 
interest in the said mill property and lands in vicinity thereof, but 
that no articles of copartnership were ever drawn, no conveyance of 
i #€ the suid interest was ever actually made, and that some time in the 
) spring of the following year the said Hawkins retired from further 
participation in the business of the said firm, though without a for- 
‘ * mal dissolution of said copartnership, aad he has never since as- 
: sumed to have any interest in your orator’s esshian SS. 
| Your orator further shows that during the existence of said co- 
. partnership and on the 20th day of November, A. D. 1866, the said 


firm of Oliver & Hawkins contracted to deliver to the said Calvin 
Haines about one and one-half million feet of lumber on his dock 
in Buffalo; that said firm received an advanced payment of five 
thousand dollars upon said eontract, and that to secure the repay- 
ment of said advance, as well as the due and faithful performance 
of said contract, your orator executed and delivered to the said Cal- 
vin Haines his individual mortgage upon that portion of the said 
Devil river mill property included in sections eleven and twelve, 
town. 29 north, range eight east, and comprising the mill property, 
dock, and adjoining lands. 

That during the following winter a copartnership was formed be- 
tween the said Calvin Haines and Philip M. Ranney under the 
name of C. Haines & Co., to which firm the said contract between 
Oliver & Hawkins and Calvin Haines was* transferred; and that 
subsequently and on the 28th d: ay of Nove mbe ra new contract for 
the delivery of five hundred thousand feet of lumber to the said C. 
Haines & Co. was made by your orator, and a small advance re- 
“ celved thereon. 


And your orator further shows that on the I4th day of January, 
A. D. 1867, the said firm of Oliver & Hawkins entered into another 


contract with the firm of E. & G. R. Haines, of Butialo, New York, 
A whereby they agreed to deliver the said KE. & G. R. Haines two mil- 
lion feet of lumber: that said firm received an advance of 

‘ 2635 five thousand dollars upon waid contract, and that:to secure 
the repayment of said advance, as well as the due and faith- 
ap ful performance of said contract, your orator executed and delivered 
Dy to the said E. & G. R. Haines his individual mortgage upon said 
(iz mill property and a large quantity of other lands in that neighbor- 


hood. 
Your orator further shows that during the said winter of 1866-’7 
the said firm of Oliver & Hawkins cut and hauled into Devil river 
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about 33 million feet of logs; that early in the spring of 1867 the 
said water mill was started, and lumber shipped on said contract, 
and your orator also commenced the erection of the aforesaid steam 
mill; that in June, of the same year, your orator went to New 
York, saw the said firm of C. Haines & Co., and E. & G. R. Haines, 
settled with them for the lumber, cancelled the last contract with 
C. Haines & Co., procured a modification of the former contracts with 
both of said firms, whereby the price and quantity of lumber to be 
delivered was somewhat reduced, and procured from each of said 
companies a further advance of four thousand dollars, to secure 
which, as well as the due performance of the said contracts, your 
orator gave his individual chattel mortgage upon the aforesaid logs 
gotten out during the previous winter by the said firm of Oliver 
and Hawkins. 

Your orator further shows that shortly before the 15th day of 
October, A. D. 1876, he commenced to negotiate with one Henry 
M. Robinson, of the city of Detroit, in relation to a copartnership 
between your orator and George J. Robinson, the son of the said 
Henry M. Robinson; that at this time, besides the real estate, mill 
property, and its appurtenances above mentioned, your orator had 
in his mill-dam, at Devil river, and immediately on the bank of said 
river, two million feet of pine,saw logs, which were rea onably worth 
seven dollars per thousand feet ; that your orator then kept a store 
at Devil river, and had goods thereingf the value of five thousand 
dollars; that he also had al: urge amount of other personal property 
consisting of horses, harnesses, sleighs, wagons, trucks, chains, oxen, 
yokes, and other similar property, of the value of seven thousand 
five hundred dollars, the use of all of which said personal property 
was pvt into the partnership hereinafter mentioned. 

Your orator further shows that after considerable negotiation a 
copartnership was finally agreed upon between himself and the said 
George J. Robinson, and in pursuance of this arrangement, and for 
the purpose of giving the said Robinson an interest in his said 
business, your orator, ‘on the 15th day of November, A. D. 1867, 
conveved to the said George J. Robinson an undivided one-quarter 
of the rcal property above mentioned and specifically set forth in 
Schedule C, hereunto annexed, owned by him in fee, and also con- 
tracted to sell him an undivided quarter of the lands of which he 
held the ecuitable title from the said Preston, and upon the receipt 
of the amount of the mortgage, hereinafter mentioned, agreed to 
give him a clear title to the said. undivided quarter; that the con- 
sideration your orator was to receive for the sale of the said undi- 
vided one-quarter of said real property was thirty-five thousand dol- 
lars, fifteen thousand dollars of which the said Robinson agreed to 
pay at once in cash, as follows: Three thousand dollars in cash to 
your orator, three thousand dollars to James B. Wayne, of Detroit, 
who held a chattel mortgage, executed by your orator, on the mac hin- 

ery, engine, and boilers, four thousand dollars to said David 
2636 Preston, to apply on the said indebtedness from your orator on 
accountof the purchase-money of said lands, and five thousand 
dollars in cash to be paid by the said Robinson into the said firm 
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as your orator’s share of the working cash capital thereof; that to 
secure the payment of the remainder of the said sum of thirty-five 
thousand dollars, to wit, the sum of twenty thousand dollars, with in- 
terest thereon at seven per cent., the said George J. Robinson executed 
and delivered to your orator his bond and mortgage upon the 
aforesaid lands; that according to the condition of the said bond 
both the principal and interest were to be paid out of the said Rob- 
inson’s share of the earnings of said copartnership, but that 
according to the condition of said mortgage the principal only of 
said sum was payable from said earnings, the interest being pay- 
able annually, irrespective of the sources from which it might be 
derived. He further says that no part of the said principal or in- 


terest has ever been paid. 


Your orator further shows that the said fifteen thousand dollars 
was actually paid by the said Robinson, as follows: Three thousand 
dollars in cash to your orator; that the said Robinson did not pay 
or cause to be paid to the said Preston anything on account of your 
orator’s indebtedness to him, but that he did pay the sum of five 
thousand dollars for your orator into said firm in lieu-of paying the 
same to said Preston, leaving this defendant actually furnishing 
nine thousand instead of five thousand dollars toward the working 
cash capital of said firm; that, as your orator is informed and be- 
lieves, the said Robinson paid the said Wayne the said sum of three 
thousand dollars, but that instead of having the same applied to re- 
ducing the amount of said mortgage from your orator to Wayne the 
said Robinson purchased an interest in said mortgage to that amount 
and took an assignment of so much thereof to himself or to his said 
father in his own interest and for his own benefit, which interest he 
still holds. 

Your orator further shows that upon the 16th day of November, 
A. D. 1867, in pursuance of the verbal arrangement above men- 
tioned, under which the said conveyances was made to Robinson 
and the said-bond and mortgage taken from him, written articles of 
copartnership were entered into between your orator and the said 
George J. Robinson, in which, after reciting the sale of the aforesaid 
one-quarter interest to the said Robinson and the receipt of fifteen 
thousand dollars, it was agreed that a partnership in the business of 
getting out logs and manufacturing and selling lumber should be 
entered into between your orator and the said George J. Robinson 
under the name of Oliver and Robinson, to which each partner 
should contribute a working capital of five thousand dollars besides 
besides his interest in the lands and mills; that said partnership 
should date from the said 15th day of October and should be dis- 
solved at the pleasure of either party upon six months’ notice, pro- 
viding, however, that the said Robinson might retire at the end of 
a year without notice; that your orator should receive profits and 
bear losses in the proportion of three-fourths and the said Robinson 
in the proportion of one-fourth of the whole; that each partner was 
to draw a salary of fifteen hundred dollars per annum; that your 
orator was to protect the firm from the claims of his individual 
creditors, and especially against the said mortgage to Hunt, Eschle- 


~ 
——— inal 


ee 


li BEN 


hae eRe 


1190 GARRETT B. HUNT ET AL. Vs. DAVID D. OLIVER. 


man, and Cunningham, and the claim of said Preston to the 
2637 aforesaid lands, and that if the said Robinson chose to retire 

at the end of a year and to surrender his interest in said 
property, he shouid be repaid the said fifteen thousand dollars and 
other advances he might make, and should have a lien on the part- 
nership property therefor. 

Your orator further shows that said articles were drawn by coun- 
sel employed by said Robinson; that your orator, who is unlearned 
in the law, was not represented by counsel; that portions of said 
articles were never read to your orator before signing, and he did 
not fully understand the purport of said articles, which further pro- 
vided that your orator should also contribute to said copartnership 
the personal property above mentioned belonging LO your orator, 
including his stock of goods, horses and wagons, trucks, chains, logs, 
lumber, and timber of every kind as the same existed on the prem- 
ises on the said 15th day of October, and that said articles should 
operate as a bill of sale from your orator to the partnership of the 
sald property ; but your orator expressly charges that according to 
the understanding between himself and said Henry M. Robinson, 
with whom the negotiations were almost wholly carried on, and who 
acted throughout as the principal party in the transaction, the use 
only of said property was to be contributed. 

Your orator further shows that it was agreed between himself and 
said Robinson that, as he was acquainted with the business, and un- 
derstood what was necessary for the coming winter, he should pur- 
chase most of the goods and supplies; should be charged with all 
the money belonging to the firm, and be credited with all purchases 
made with cash; that all running accounts with various firms and 
persons made prior to the 15th day of October, A. D. 1867, should 
be assumed by said copartnership, and the balances up to that day 
should be carried to your orator’s accouni; that copartnership books 
were soon after opened, and the transfers of balances made as above 
agreed upon and indicated by said articles, but that the said Robin- 
son afterwards repudiated the said accounts, and refused to pay any 
debt contracted or made prior to the 15th day of November, and 
still refuses to pay the accounts so assumed. 

Your orator further shows that during the months of November 
and December, A. D. 1867, and January, February, Mareh, and 
April, A. D. 1868, the said tirtin of Oliver & Robinson cut from said 
lands, and put into the said Devil river, about seven million feet 
of pine saw-logs, and that the same were afterwards run down the 
river to the mills for manufacture into lumber; that the expense of 
putting the same into said river amounted, without including the 
stumpage, to about four dollars per thousand feet; that afterwards 
a large part of the said logs were cut up and sawed into lumber at 
the said mills at a cost for labor and other necessary expenses of 
about three dollars per thousand feet besides the use of said mills ; 
that ‘rom such logs there was manufactured about six million feet 
of lumber; that such lumber, when so manufactured, was of an av- 
erage value of twelve dollars per thousand feet at said mills, and 
that the expense of cutting, hauling, handling, and sawing said 
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lumber, and other expenses, excepting the value of the standing 
timber and the value of the nse of said mill, did not exceed seven 
dollars per thousand feet, leaving a clear profit thereon of about five 

dollars per thousand feet, and that there should have been 
2638 derived therefrom at least thirty thousand dollars. Your 

orator further shows that there remained at the opening of 
navigation the present season, unsawed, in said stream, of the said 
logs, and of the logs got out by your orator, about two million feet; 
and that there remained of the lumber so manufactured on the 
docks, at and near said mills, about one million feet, of the value of 
twelve thousand dollars. Your orator further shows that after the 
formation of such copartnership, and after the transfer to said firm 
of the goods in the store, the mercantile business was carried on by 
said firm, and the profits of such business, up to the said 15th day 
ot Septem be r, A.D. 1858, exceeded five thousand dollars. 

Your orator further shows that on the 22nd day of April, A. D. 
LS6S, the said George ty Robinson, without the direction or ussent of 
your orator, executed and delivered to the said E. & G. R. Haines, 
and to the said C. Haines & Co., a chattel mortgage upon two and 
one-half million feet of logs belonging to the said Oliver and Rob- 
inson, to secure the payment of six thousand dollars which was 
afterwards charged to this defendant; that said Robinson assumed 

. to give this mortgage in settlement of the amount due upon the 
previous chattel mortgage given by your orator to the said Haines, 
under which il large almount of lumber had been delivered and 
against which your orator claimed equities to a large amount; that 
said mortgage was signed by the said George J. Robinson in the 
name of the firm of Oliver & Robinson, without the consent of said 
Oliver; that said Robinson thereby assumed to release the lien of 
the previous chattel mortgages given upon your orator’s logs which 
had passed into the possession ot Oliver WN Robinson without in any 
way releasing the personal indebtedness of your orator, and that 
said mortgage over the signature of said firm contains many false 

‘ recitals concerning your orator and to his great injury. 

Your orator further shows that said Robinson pretended and so 
stated in the chattel mortgage given as aforesaid by him that the 
knowledge of the existence of the chattel mortgage first above men- 
tioned was fraudulently concealed from him at the time said copart- 
nership was formed . but your orator alleges that such pretences ure 
not true and that at all tines since the formation of said copartner- 
ship the surplus assets and moneys of your orator have far exceeded 
any amount due upon said mortgage, and that said mortgage was 
duly filed in the office of the township clerk of Ossineke, in Alpena 
county, at the time said copartnership was forn.ed and long before 
and atter that date. 

Your orator further shows that about the first day of April, A. D. 
1S68, the said George J. Robinson left Alpena for Detroit for the pur- 
pose of attending to the chartering of vessels, procuring sales of 
lumber, paying debts of the firm, purchasing supplies, and doing 

4 such other business as might be necessary ; that within a short time 
7 thereafter your orator shipped him about two million feet of lumber, 
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which the said Robinson disposed of; that about the first day of 
May, A. D. 1868, while your orator was at Alpena manufacturing 
and shipping lumber for the said firm, the said Henry M. Robinson 
‘ame up to Alpena from Detroit with money belonging to said ‘firm 
of Oliver and Robinson and assumed the entire control and manage- 

ment of the business, excluding the said Oliver from all par- 
2639 ticipation therein, notifying the operators that the money he 

had brought was his own; that he had put into the firm from 
forty to seventy thousand dollars; that all the property of the com- 
pany belonged to him and that if they expected to be paid they must 
obey the orders given by himself, by George Robinson, or by one G. 
B. Melville, who assumed to have a power ‘of attorney to do business 
for the firm, but who in fact held none to the knowledge of your 
orator; that the said Robinson forbade the operatives to obey your 
orator, compelled them to stop running the water mill, and pre- 
vented their starting the shingle mill in consequence of which a 
large quantity of timber be longing to said firm then floating in Devil 
river, and intended to be used in making shingles, passed by the 
company’s boom into the lake. 

Your orator further shows that he has not drawn from the said 
firm more than two or three hundred dollars, and that said Robin- 
son,in connection with his said father, Henry M. Robinson, and the 
other parties hereinafter mentioned, still has possession of all the 
property of said firm and have continued to exclude your orator 
froin all participation in its business and profits. 

Your orator further shows that about the same time the said 
George J. Robinson commenced to sell the lumber and other per- 
sonal property of said firm and continued to make sales thereof from 
time to time, and that he took and has kept in connection with the 
parties hereinafter mentioned the entire proceeds of said sales; that 
with the money of thiscomplainant or with the moneys of said firm 
he has purchased an interest in the said chattel mortgage to the said 
James b. Wayne; thatthe said Henry M. Robinson assumed in part 
the manage ment of the affairs of said firm with the said George, and 
that during the year 1868, up to and before the 13th day of Septem- 
ber, they had sold arcs four million feet of lumber, and after the 
said 13th day of September, A. D. 1868, and during the same year, 
about one million feet, all being manufactured from the logs hereto- 
fore mentioned, at an average price of about twelve dollars per 
thousand feet, and the said Robinsons, with the parties hereinafter 
mentioned, have received the entire proceeds of such sales. 

Your orator further shows that from the time the said Robinson 
took possession of the property of said firm and assumed the man- 
agement of the business to the exclusion of your orator they have 
endeavored in various ways to embarrass said business and to pre- 
vent your orator from ever regaining any participation therein, and 
by sundry purchases and conveyances to cut off your orator’s title 
to the property invested in said business; and that in particular on 
the 25th day of August, A. D. 1868, the said George J. Robinson did, 
without the knowledge or assent of your orator, execute and deliver, 
in the name of the firm, to one Andrew Bates, a chattel mortgage 
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upon the engine, boilers, and machinery of the said steam mill, con- 
ditioned for the payment of five thousand dollars in six months 
from the date thereof, which said mortgage, as your orator 1s in- 
formed and believes, was given without consideration and for the 
purpose of embarrassing your orator’s claim to said property ; and 
that also upon the following day, to wit, the 26th day of August, the 
said George J. Robinson did, without the knowledge or assent of 
your orator, execute and deliver, in the name of the firm, to one Isa- 
dore Kauffman, of Detroit, a chattel mortgage upon two boilers, one 

smoke pipe, One breeching, one fire front, one mud pipe, and 
2640 one safety valve standing on the west side of said steam mill, 

conditioned for the payment of two thousand dollars in mine 
months from the date thereof, which said mortgage, as your orator 
is informed and believes, was given without consideration, without 
the request or knowledge of the said Kauffman, and for the sole pur- 
pose of embarrassing your orator’s claim to said property. 

Your orator further shows that at all times since. the foundation 
of said copartnership the said (yeorge J. Robinson has been, and still 
is, In possession of moneys belonging to the said firm of Oliver & 
‘Robinson and of money belonging to your orator; that with such 
money the said George J. or Henry M. Robinson, or both of them, 
purchased the boilers and machinery of said mill at a sale thereof 
for the taxes of the year 1867; that such sale was made to Henry M. 
Robinson, who now claims to own said boilers and machinery, with 
the mill in which they were contained, but that the same was bid in 
and paid for by said George J. Robinson, or by his agent, and that, 
according to the articles of copartnership, the said firm of Oliver & 
Robinson was chargeable with the payment of said taxes; that said 
sale was made by the collector of the town of Ossineke; that at the 
time of the levy and of such sale all of the said boiler-, engines, and 
machinery so sold were affixed, and had been previously used and 
running as part of said steam saw-mill, and your orator insists that 
such property so situated was not liable to such sale 

Your orator further shows that while in the management of such 
business the said George J. Robinson has suffered judgments to be 
rendered against said firm, and on execution issued upon such judg- 
ments four boilers purchased for the use of said mill were sold, as 
your orator is informed and _ believes, in the interest of said Robin- 
inson; that the purchase-money was paid from the funds of said 
Oliver and Robinson, and that such judgments were obtained at the 
instance of said George J. Robinson to harass and annoy your ora- 
tor; he further shows that the said George J. Robinson and Henry 
M. Robinson, after the dispossession of your orator, conducted said 
business in an improvident and reckless manner, allowing said mill 
to remain without insurance, although your orator had remitted them 
money for that purpose, and stating to your orator and others that 
if the mill burned it would be a relief to them, as they would then 
sell the personal property and get their money and then turn your 
orator over to his creditors; that said Henry M. Robinson told said 
Hawkins, who came to Ossineke to look after supposed rights of his 
own, that if he would help them get the property away from your 
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orator they would sell him a quarter interest in the property and 
business for $35,000; that they would sell the said Melville another 
quarter interest for the same price; that they could get the property 
for the encumbrances if the plan was properly worked, and that they 
accordingly hired the said Hawkins to go to Lockport and Buffalo 
and induce the said Haines to foreclose their mortgages. 

Your orator further shows that a few days after the said Hawkins 
left for New York, and about the Ist day of July, A. D. 1868, Ermor 
Haines came up to Alpena on the part of E. & G. R. Haines, and 
Philip M. Ranney on the part of C. Haines & Co.; that your orator 
then and there made to them substantially the same proposition 
afterwards accepted by Cunningham,and which your orator had been 

informed they would accept; that after some consultation with 
2641 the said Geo. J. Robinson they refused to accept the same, 

but that they then and there offered to purchase so much of the 
said property as is situated in townships 28 and 29 north, of range 
eight east, excepting your orator’s homestead, and known as the 
Devil river property, and as the purchase-price thereof they offered 
to pay all the debts herein specifically mentioned, and to pay your 
orator ten thousand dollars; that an agreement to that effect was 
afterwards at Lockport, New York, actually made and executed by 
your orator and by the said E. & G. R. Haines and C. Haines & Co. 
on the 25th day of July, A. D. 1868; that by the termsof this agreement 
it was optional with your orator to accept the said proposition, or to 
pay, on or before September 5th, A. D. 1868, to E. & G. R. Haines 
$10,500, and to C. Haines & Co. $7,000, in full of his indebtedness 
to them ; that the time fixed by said agreement for the completion 
of the said transaction would expire on the said 5th day of September, 
A. D. 1868, and that said contract was drawn and’ witnessed by said 
George J. Robinson ; that two days before the said 5th day of Sep- 
tember the said Cunningham came to Ossineke and represented to 
your orator that the said Haines & Co. and E. & G. R. Haines would 
not complete said purchase, and considered the contract at an end ; 
that an arrangement was then made with said Cunningham that 
your orator should convey te him his interest in all of said lands in 
trust to further secure the payment of your orator’s debts, including 
the mortgage to the said Hunt, Cunningham, and Eschelman, the 
mortgages to KE. & G. R. Haines, and C. Haines & Co., a cer- 
tain mortgage to James Bb. Wayne, a mortgage on other property 


to James H. Hill, of East Saginaw, and some unsecured debts of 


your orator, amounting to about six thousand dollars, and said Cun- 
ningham agreed with your orator that in case he would make such 


conveyance to him of said lands and other lands, to the amount of 


6,000 acres, together with his personal property, and his interest in 
the personal estate of such copartnership, that be would take such 
property and would assume the place and interest of your orator in 
such partnership, and would make necessary advances of money 
from time to time, as the same was needed in such business, and 
would convert the personal property, logs, and lumber, into money 
speedily, and would aid and assist with his own means in getting 
out logs for the next summer’s operations, and would manage the 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 1195 


affairs of such partnership with care, prudence, and economy ; would 
pay off all thesaid liabilities of yourorator, and would, when the same, 
together with the advances made by said Cunningham, were paid, 
convey back to your orator all of the undivided half of said lands in 
towns. 28 and 29 north, range eight east, and all the lands deeded to 
him outside of said towns., and would convey the undivided fourth 
of all of said lands in towns. 28 and 29 to said George W. Hawkins, 
for which said Hawkins had agreed to pay your orator, at a further 
day, the sum of thirty-five thousand dollars; that Hawkins was to 
have the management of the business under an irrevocable authority 
from Cunningham, and to have the proceeds of said quarter inter- 
est for his services ; that it was expected that the personal property 
would be rapidly converted into cash, and all the cash so received 
applied to the payment.of your orator’s said debts as speedily as 
possible, but it was agreed and understood between your orator and 

said Cunningham that the payment of the mortgage of thirty- 
2642 five thousand doilars from your orator to said Cunningham, 

Hunt, and Esehleman should be deferred until after all the 
other of this defendant’s said debts were paid, and that such agree- 
ment was well known to the said Hunt and Eschleman, and was 
assented to by them; that at the time of such agreement your 
-orator bad no notice or knowledge of any transfer of the interest 
of said Cunningham in said last-named mortgage, and he avers that 
such transfer had not in fact been made at that time. 

Your orator further shows that, in pursuance of such agreement 
and understanding between your orator and said Cunningham, your 
orator, on the said third day of September, A. D. 1568, conveyed all 
of sald lands, together with other real property, LO said Cunningham 
by his deeds of that date, copies of which are hereto annexed, marked 
“i)" “zm “F, ana “GQ thet Beane assigned and delivered to him 
the contract held from David Preston for the said lands in the name 
of said Preston, a deed of which was afterwards procured by said 
Cunningham; that he also assigned to him the said bond and mort- 
gage of twenty thousand dollars held by your orator, and made and 
delivered to him by the said George J. Robinson. Your orator also 
at the same time made and delivered to said Cunningham a bill of 
sale of all the undivided three-fourths of all the said lots, lumber, 
timber, goods in the store then on hand, and all his interest in and 
to the said partnership property of Oliver & Robinson, and in and 
to all claims of every name and nature of your orator in and to said 
partnership effects. 

That there was no consideration whatever paid or received for any 
of said conveyances, assignments, or transfers other than the exist- 
ence of the debts assumed and the agreement of said Cunningham, 
and that the same were all in trust for the purposes hereinbefore 
mentioned, and for no other purpose whatever. 

That the terms of said trust were not reduced to writing, but rest 
in parol agreement only ; that immediately after accepting said trust 
said Cunningham commenced making money for himself out of the 
estate to your orator’s injury; that he endeavored by false repre- 
sentations to procure the assent of vour orator to a sale of said prop- 
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erty at less what it was reasonably worth; that soon afterwards the 
said Cunningham left Ossineke, went to Buffalo, in the State of New 
York, and telegraphed your orator to go there and see him; thet 
your orator met him in Buffalo about the tenth day of October, A. 
D. 1868, and said Cunningham pretended he would be unable to 
execute the said trust; said he would have nothing to do with it, 
and advised your orator to allow him to sell his interest in said 
property to the said George J. Robinson, Calvin Haines, and Philip 
M. Ranney, who, he said, would purchase the same from himself, and 
requested your orator to agree that he might make a sale of said 
property to said proposed purchasers; that your orator did finally 
assent to a sale by Cunningham to the said Robinson, Haines, and 
Ranney of all the property in towns. 28 and 29 north of range eight 
ast; that all the parties went together to the office of B. H. Wil- 
liams, in the city of Buffalo, about the tenth day of October, A. D. 
1868, and there this defendant gave his verbal assent to a contract 
between the said Cunningham on the one part for the sale, and the 
said Robinson, Haines & Ranney on the other for the purchase, of 
said property ; but your orator did not remain until said contract was 
reduced to writing, nor did he see the same for some time afterwards; 
that on your orator’s return to Buffalo he requested a copy of this 

agreement, but was refused the same, though he was permitted 
2643 to read the original in the said Williams’ office; that your 

orator found, upon the examination of said contract, that the 
same was not drawn in accordance with the terms assented to by 
him, but that upon his complaining to said Cunningham and ask- 
ing him why it was so drawn, he became quite indignant and said 
it was the best he could do; that although said agreement was not 
such as was stipulated and was not agreed to by your orator, 1t did 
state that said Robinson, Haines & Ranney were to cancel and de- 
liver up to your orator, or to said Cunningham for your orator’s ben- 
efit, the mortgages and other obligations made to them by your 
orator and George W. Hawkins; that they would pay James B. 
Wayne, of Detroit, about the sum of eleven thousand dollars for 
your orator; that they [would] also pay one James H. Hill, of East 
Saginaw, about the sui of three thousand dollars, and especially 
that they would provide for said Hunt and Eschleman’s mortgage 
and would free your orator from all obligation connected with the 
same; would also release your orator from all liabilities of the said 
firm of Oliver & Robinson, and would also pay E. & G. R. Haines 
one-half the amount due upon the mortgage to them ; and upon the 
fulfillment of the conditions above stated by the said Robinson, Haines, 
and Ranney, the said Cunningham was to convey to them an undi- 
vided three-fourths interest in all the property, both real and_per- 
sonal, in said towns. 28 and 29, and would reconvey to your orator 
all the lands conveyed to him by — outside of said towns. 28 and 29, 
together with the lands which your orator had held under a con- 
tract from David Preston and which had been conveyed from Pres- 
ton directly to said Cunningham; that all the conditions of this 
agreement were to be fulfilled and accomplished within thirty days 
from the date thereof; that about the expiration of the said thirty 
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days the said Cunningham conveyed the said property in towns. 28 
and 29 to said Robinson, Haines, and Ranney without the payment 
of a dollar to your orator or for his benefit, or performing any of 
the conditions of said agreement; that the said Cunningham hereby 
disregarded entirely your orator’s claims; that under and by virtue 
of such sale a copartnership by and between George J. Robinson, 
Calvin Haines, and Philip M. Ranney, under the name of Robinson, 
Haines & Co., [was formed]; that some time in the month of Janu- 
ary of the succeeding and present year a new copartnership was 
formed between the same parties and Henry 8. Cunningham, un- 
der the name of Cunningham, Robinson, Haines & Co., and that 
some time during the last spring, as your orator —, the said Henry 
M. Robinson, Garret B. Hunt, and Jacob Eschlemman were taken 
into said firm, which is now carrying on the business and holding 
possession of your orator’s property under the name of the Ossineke 
Lumber Company. 

Your orator further shows and charges the fact to be that there 
was a conspiracy and an agreement between George J. Robinson, 
Henry M. Robinson, Calvin Haines, Philip M. Ranney, Henry 8. 
Cunningham, Garret B. Hunt, and Jacob Eschleman, to swindle and 
defraud your orator; that in pursuance of this design and for that 


' purpose— 


(1.) The said Cunningham obtained the aforesaid conveyances 
and assignments from your orator and fraudulently conveyed 
the said property in towns. 28 and 20 without consideration or re- 
gard to your orator’s rights; that he did not put said Hawkins in 
charge of said business and made no effort to pay off any of the 

said incumbrances or claims. 
2644 (2.) The said Haines and Ranney before making the agree- 
ment with said Cunningham to deliver up and cancel your 
orator’s mortgages assigned the said mortgages and obligations of 
your orator and George W. Hawkins to the said Hunt and Eschle- 
man without consideration. 

(3.) The said Henry M. Robinson has purchased the mortgage 
against your orator from the said James B. Wayne, which was one 
of the claims stipulated to be taken up and cancelled in the agree- 
ment between the said Cunningham and Robinson, Haines, and 
Ranney, and has commenced asuit in the circuit court for the county 
of Wayne to recover of your orator the sum of twenty thousand 
dollars. 

(4.) The said Cunningham did assign to the said Hunt and Eschle- 
men without consideration his interest in the mortgage made to the 
said Hunt, Eschleman, and Cunningham. 

(5.) The said Hunt and Eschleman did accept the assignment of 
said mortgages and obligations of your orator and said George W. 
Hawkins from the said Haines and Ranney without consideration, 
and did also accept an assignment from the said Cunningham of his 
interest in the mortgage above mentioned, and upon the 8th day of 
April, A. D. 1869, filed in this court their bill of complaint against 
your orator, his wife, Sarah Ann Oliver, George J. Robinson, Calvin 
Haines, Philip M. Ranney, and Henry 8S. Cunningham, praying for 
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foreclosure of the said mortgage and a sale of the mortgaged prem- 
ises, 

Your orator further shows that to perfect and carry out said fraud 
and conspiracy all the mortgages and obligations held against your 
orator and George W. Hawkins by the several parties in the said 
firm of Cunningham, Robinson, Haines & Co. have been transferred 
to Henry M. Robinson, Garret B. Hunt, and Jacob Eschleman, and 
by them suits at law have been commenced to compel your orator 
to pay the moneys which ought to be paid from the proceeds of your 
orator’s interest in said property. 

That said conspiracy and combination to defraud your orator was 
entered into about the 25th day of July, A. D. 1868, and that none 
of all.the eovenants, promises, and writings obligatory made by the 
said George J. and Henry M. Robinson, Calvin Haines, Philip M. 
Ranney, Henry 8. Cunningham, Garret B. Hunt, and Jacob Eschle- 
man, or either of them, since the above date, has in the least been 
regarded or fulfilled on their part, nor were they intended to be ful- 
filled, nor were they made in good faith on their part, but were only 
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of all your orator’s property, and thereby so impoverish him that 
he would be unable to defray the expenses of litigating with them. 

Your orator further shows that the aforesaid firm doing business 
under the name of the Ossineke Lumber Company now hold by force 
and fraud all your orator’s interest in said mill property and lands 
without the payment of any consideration therefor; that the said 
Henry M. Robinson, Hunt, and Eschleman pretend to have no In- 
terest in said firm, but they really havea large interest therein ; that 
the said Hunt, and Eschleman knew of and assented to the arrange- 
ment made in Buffalo between the said Cunningham, Robinson, 
Haines, and Ranney, and that said foreclosure is in fraud of such 
arrangement. 

Your orator further says that the said assignment by Cunningham 

to Hunt and Esehleman of his interest in said mortgage 
2645 bears date the 2nd day of September, A. D. 1868, but your 

orator avers and charges that the same was not made in fact 
for a long time thereafter, and until about the first day of October; 
that said assignment purports to have been acknowledged on the 
said 2nd day of September before a notary public of Erie county, 
New York, but that such certificate is false, and as evidence of such 
falsity your orator shows and avers that said Cunningham was in 
Alpena county on that day, and had been for several days before, 
and was there for several days after. 

He further shows that on the said second day of October, A. D. 
1868, said Calvin Haines and Philip M. Ranney assigned to the said 
Hunt and Eschleman the said mortgage from your orator to them, 
and that on the 15th day of November, A. D. 1868, the said E. & G. 
R. Haines also assigned the mortgage they held against your orator — 
to the said Hunt and Eschleman. He further says the said assign- 
ments were all procured to be made by the said Cunningham in 
order to place the said mortgage in hands where he could control 
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them and annoy and harass your orator instead of paying them off, 
as it was understood he should do. 

Your orator further shows that he is ignorant of the amount due 
upon the mortgage so assigned to the : said Hunt and Eschleman by 
Cunningham, but believes it to [be] far less than the amount stated 
in-their said bill, and says, upon his information and belief, that a 
large portion of said mortgag ige has been paid from the profits of said 
new copartnership. 

| But now so it is, may it please your honor, that the said defend- 
2» ants combining and confederating with divers other persons at pres- 
ent unknown to your orator, but whose names, when discovered, 
your orator prays may be inserted herein with apt and proper words 
, to charge them in order to deprive and defeat your orator of the ben- 
efit of redeeming the said mortgaged premises, do pretend that by 
the said conveyances to Cunningham your orator did thereby abso- 
lutely dispose of and convey the said premises without any proviso 
or condition of redemption, and that the said defendants have now 
an indefeasible estate in fee simple to the same, and that your orator 
has no right, title, or interest in or to said property or the profits 
thereof. 

They further pre tend that the said Hunt and Eschleman were 
not parties to the arrangement made at Buffalo under which the 
said Cunningham, Robinson, Haines, and Ranney took the said 
property and agreed to pay off the incumbrances thereon, and that 
they did not know of or assent to the same. They further pretend 
that the assignment of Cunningham’s interest in and to the mort- 
gage made by your orator to the said Cunningham, Hunt, and 
Eschleman, was actually made at the time the same bears date, and 
that the said Hunt and Eschleman took the same without knowl- 
edge of the understanding between your orator and Cunningham, 
and that they are entitled to a foreclosure of the same and to a sale 
of said mortgaged premises and have filed their said bill for that 
purpose. Whereas your orator charges the contrary thereof to be 
true. 

All which actings and pretences are contrary to equity and good 
conscience and tend to the manifest wrong, injury, and oppression 
of your orator. In consideration whereof and forasmuch as 
your orator has no remedy without the assistance of a court of 

equity— 
2646 To the end, therefore, that the said defendants and their 

confederates when discovered may, but not upon oath, which 
is hereby expressly waived, full and direct answer — to ull and sin- 
"4 gular the matters hereinbefore stated ; that the said conveyances and 
transfers made by your orator to the said Cunningham may be de- 
clared a mortgage; that an account may be taken of the amount 
due upon the ‘said mortgage to C unningham, Hunt, and Eschelman, 
and the said mortgage to Calvin Haines and P hilip M. Ranney vand 
an account gene! rally of the amount due upon the said conveyances 
and transfers herein prayed to be declared mortgages; that an ac- 
count may also be taken of all the property that passed into the 
possegsion of the said Cunningham by virtue of the aforesaid trans- 
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fers and conveyances, and also of the rents and profits thereof since 
the said transfers and conveyances were made, and that your orator 
may be at liberty to redeem the said mortgaged premises upon pay- 
ment of what, if anything, shall be found to be due upon the said 
mortgage to Cunningham, which your orator hereby offers to pay, 
and that the said Cunningham, and all those claiming through or 
under him, may be decreed to surrender and deliver up the posses- 
sion of the said mortgaged premises to your orator free and clear 
of all incumbrances made by them, or either of them, or by any 
person claiming by, from, or underthem, and the said Cunningham 
may be ordered to acknowledge satisfaction of the said mortgage 
and discharge the same of record; and that a receiver of the said 
property may be appointed, with the usual power and authority, by 
the order of this honorable court, and that the said Cunningham, 
and all those claiming by, through, or under him, may be directed 
to assign, transfer, and deliver to the said receiver, upon oath, under 
the direction of a — of this court, all the aforesaid property, and 
that the said Cunningham, and all those claiming through or under 
him, may be enjoined from all interference therewith, or disposal 
thereof, until the further order of this court; and that your orator 
may have such further and other relief in the premises, as the na- 
ture of the case may require, and to your honor may seem meet— 

May it please your honor to grant ‘unto your orator a writ of In- 
junction, to be issued out of and under the seal of this honorable 
court, directed to the said Henry 8. Cunningham, Philip M. Ran- 
ney, Calvin Haines, Jacob Eschleman, and Garret B. Hunt, and 
their attorneys, agents, and servants, enjoining all interference or 
disposal of the said property until the further order of this honor- 
able court. 


May it also please your honor to grant unto your orator a writ of 


subpoena, issuing out of and under the seal of this honorable court, 
to be directed to the said Garret B. Hunt, Jacob Eschleman, Philip 
M. Ranney, Calvin Haines, George J. Robinson, and Henry 8S. Cun- 
ningham, commanding them at a certain day and under a certain 
penalty to appear before this court, then and there to answer all 
and singular the premises, and to abide by and perform such order 


DAVID D. OLIVER. 


science. 
NEWBERRY, POND & BROWN, 
Compl’t’s Solr’s. 
ASHLEY POND, Of Counsel. 


2647-2648 Eastern District oF MICHIGAN, ss: 


On this 26th day of August, A. D. 1889, before me, a commis- 
sioner of the circuit court of said district, personally appeared the 
above-named David D. Oliver, and made oath that he had read the 
foregoing bill, and knows the contents thereof, and that the same is 
true of his own knowledge, except as to matters therein stated to be 
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< 


on his informaticn and belief, and as to those matters he believes 
it to be true. 


WM. D. WILKINS, 
U.S. Commissioner, Lastern Dist. of Michigan. 
[Schedules A & B to cross-bill omitted, per stipulation of counsel. ] 
2649 SCHEDULE “C.,” 


Statement of Lands Conveyed to George J. Robinson. 


Fractions of sections. Sec. Town. Range. 
An undivided one-quarter of— 

Swiot nein e frac. }:of nw } ...... ....-. 4 28N. 8E. 
Se Orn Wt @-2 W taccnnn. es a S 
WS OF 0 W SED Bic lid i Swed 0 28 8 
N wfrac.d of ne}sjof ne} &se}........ 6 2 8 
Pe OST ee gt ee See ees ia 5 
ee SERS & | See Se ie ee ne 5 
Oe ws-.& PB Ws OF BOB idscedbneiowscdnn 9 28 8 
URS PO QOOE I gs incinerate ean 5 
Ntiofsej}ne}of sein tof swH---. .- ll 2 5 
SO 6 OF OW A iciiccoiccec Oa a ls an ee i}: 3 8 
SW 2 OF WD cniscntdenieed badaniione cane eee S 
Nw frac. i mn frac. 6 Of 6 @ Beef... nn. cece: BO 8 
NwWi cot 002:86 2:66 BOO ccc ikiewse sos cnei o ww S 
W irac. 4 of mn W:3 BO AOE 6 WE ike ccd 5 2 S 
EE Sheet ee 2 So Steer 8 
PE Oe Ece es 2 fy: henner Ss 
“EEL @ eee 2 ey Co. 6 2 8 
N e } of se} s w frac. } of s w frac. } ---.. .... 6 29 8 
Oe epee t ls: ££ fy ier Sane ete 8 
pe EEG fF gf poe ee ee Cnn iiiacieibeamaa i 8 
SWs ot nein ws 668 66+ ...-.. 1.1.06 8 
Ow 268 868i. eoacsshuoee iis inaiatinsienspananeiidlanl 10 29 8 
mel OwWiBO tO CWO OF cece cncuwcn conn li: .- 2 8 
ie rE OE i ies ectceen ons cement 8 
Sy tt i in enemies aeons iy S 
Njiofnejtwiofswiwtofne}-_........ 4 @ 8 
pte E 2 Se Ss PR See 15 29 8 
Sek Bee 6k eee: 19 29 8 
NN es och) msensinin soveipiiap emia a . 
RO IN iia ie cckiss Seiateed 6 cornet nciraape eee 8 
OO OOF CW OG 6 OF OG SF skin co ecce mn ae 8 
Te gees ey fe eg Pn mennee « 23 29 8 
Me OR OOS cictiecertad dete Rabie nnes widen on 23 2 8 
Wiof nwiswtof s w}------ shins rhe. oe lien at 8 
Esofnetwiofnwt &s}-~...-- oiain dda 26 29 8 
ER ae NS CTR 8 
Vee € Se eee. e  2 eer e eee 28 29 8 
Be OE FE OB i cccimiigiaiiiokad aid ene unk a 8 
OOF OO 3 OW Si dade seen cwnsecnns 33 29 Ss 
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‘Fractions of sections. Sec. Town. Range 
of ER eee rent ee eee $4 29 8 
Nistofsw] OO eis ties ce a g 
er nn 0: A... ... <node ns ee 8 
An undivided quarter of an undivided two- 
thirds of the following : 
Eset of nh WwW ' Ws WwW } eS ee S 
W DOE ak We we & OES Wo ikicctlitecntenin cows Qg 99 g 
eee Ae MER SEC li Sea, Q 
2650-26858 | Warranty X quit-claim deeds attached to cross-bill, 


subpoena W return, precipes for appearances, exceptions 
to cross-bill, order of reference of exceptions to cross-bill, report of 
master on exceptions to cross-bill, consent to substitution of solicitors, 
precipe for order of substitution, order for substitution of solicitors, 
order pro contesso as to all def’ts, notice of motion to set aside pro 
confesso, affidavits of Duffield, Cunningham, Hunt, & Eschleman, 
order setting aside pro confesso, demurrer to cross-bill, order grant- 
ing leave to file motion to set aside pro confesso, order sustaining de- 
murrer & dismissing cross-bill, affidavit of H. M. Duffield, & notice 
of order of dismissal, order setting down demurrer for argument, 
affidavit of G. H. Penniman, order of continuance, order setting aside 
dismissal, &c., & hearing & submission of demurrer to cross-bill, 
omitted per stipulation of counsel. | 


2689 Amended Cross-Bill of Complaint. 


STATE OF MICHIGAN: 


Circuit Court of the United States for the Eastern District of Michigan. 
In Equity. | 


Davin D. OLIveR, Complainant, 
Us. ° 
GARRET 8. Hunt, Jacop Escuiteman, Henry 8S. CUNNINGHAM, 
Philip M. Ranney, Calvin Haines, and George J. Robinson, De- 
fendant. 


Geo. H. Penniman, complainant’s solicitor. 
Alfred Russell, of counsel. 


To the judges of the circuit court of the United States for the eastern 
district of Minchigan, in chancery: 
David D. Oliver, of the town of Ossineke, county of Alpena, and 
State of Michigan, and a citizen of the State of Michigan, brings this, 
his amended cross-bill, against Garret B. Hunt and Jacob 
2690 Eschleman, of the town of Clarence, and State of New York: 
Henry 8. Cunningham, of the city of Buffalo, and State of New 
York; Philip M. Ranney and Calvin Haines, of the city of Lock- 
ort, and State of New York, and who are citizens of the State of 
oe York, and George J. Robinson, of the town of Alpena, and 
State of Michigan, and who Is a cit*zen of the State of Michigan. 


" —- _— 
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1. And thereupon your orator complains and says, that on the 
seventeenth day of November, A. D. 1866, being indebted to the 
said Hunt, Esechleman, and Cunningham for the purchase money of 
a portion of the lands hereinafter mentioned, and specifically set forth 
in “Schedule A,” hereunto annexed, your orator joined with his 
wife, Sarah Ann Oliver, in executing and delivering to the said 
Hunt, Cunningham, and Eschleman a mortgage upon the lands 
specifically set forth in the said “Schedule A,” conditioned upon the 
payment of the sum of thirty-five thousand dollars. 

And your orator further shows, that at this time he was seized 
in fee of the lands described in said mortgage, and of a large quan- 
tity of other lands in the counties of Alpena and Alcona, and at the 
same time had the possession and equitable title to a large quantity 
of other lands in said counties, specitically set forth and described in 
“Schedule B,” hereto annexed and made part of this bill, the legal title 
to which stood in the name of David Preston, of Detroit, who held the 
same as security for the payment of about ten thousand dollars and 
interest thereon, which said sum the said Preston had expended in 

payment of the purchase price of said lands at the re- 
2691 quest of your orator, and had taken the title thereto in his 

own name as a security for the payment to him of the said 
sum and interest; that the stream known as the Devil river flows 
through a portion of these lands; that upon the said lands, adjoin- 
ing the said river, your orator had erected a mill-dam across said 
river near where the same flows into Thunder Bay, and a valuable 
saw-mill, propelled by water, which said mill was capable of sawing 
and manufacturing about one million six hundred thousand feet of 
lumber per vear during the ordinary manufacturing season ; that, 
in connection with said water-mill, there were railways, valuable 
and accessible docks for the running and piling of lumber and for 
the shipping of the same. 

That, upon another and adjoining portion of said lands, there 
was, during the year 1867, erected by your orator a steam saw-mill 
near where the said river enters Thunder Bay ; that, as part of the 
said steam saw-mill, there was the frame and building erected by 
your orator at a cost of five thousand dollars and the boilers, engines, 
saws, and machinery placed therein by your orator at a cost of six- 
teen thousand dollars; that there were also a railway dock, platform, 
slides, and other improvements and fixtures erecte <1 by your orator 
at a cost of eight thousand dollars, and used in connection with said 
mill; that there were also upon said lands five dwelling-houses, two 
barns, one blacksmith shop, one carpenter shop, one store, and une 
store barn, besides the said saw-mills; that all the lands above re- 
ferred to were pine timber lands, located on and near to the said 

Devil river and its tributaries, and the pine saw-logs cut 
2692 therefrom could easily and cheaply be put into said Devil 

river and floated to the saw-mill for manufacture into‘lumber, 
and that, in connection therewith, the said mill-dam was valuable 
as a reservoir in which to keep said logs, to raise the water in said 
river, and make the right of floatage more valuable. 

That the said water-mill, together with the right to use water 
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from said mill-dam, was reasonably worth six thousand dollars ; 
that said steam saw-mill was reasonably worth the sum of thirty 
thousand dollars; and the said lands on which the said mills were 
situated and the improvements were worth the sum of thirteen 
thousand dollars, and that the said pine lands were worth about 
one hundred and sixty thousand dollars. 

5. Your orator further shows that, after making said mortgage 


property individually and with partners, to wit, one George W. 
Hawkins, and finally with George J. Robinson, son of Henry M. 
Robinson, who furnished capital to his son; and that in the prose- 
cution of said business your orator became indebted, with his part- 
ners, to said defendants Haines and Ranney, and also to E. & G. R. 
Haines, James 6. Wayne, and James H. Hill, in large sums, all se- 
cured by mortgages on some of said lands, and in about six thousand 
dollars to other creditors who received no security ; that in the 
spring of 1868, during your orator’s temporary absence from 
said property and business, his said partner, George J. Rob- 

inson, fraudulently, in connection with his said father, 
2693 obtained exclusive possession of said property, and thence- 

forward until now hath continued to keep your dérator out of 
possession, and out of any participation in the issues and _ profits of 
said property, and that they ultimately shared the possession and 
management and profits of said property with said defendants, 
Hunt, Eschleman and Cunningham, and other defendants, in a 
fraudulent manner, as hereinafter stated, and your orator was com- 
pelled to devise some method for the payment of said Hunt, Eschle- 
man and Cunningham mortgage, and said other maturing mort- 
gages and debts, and for securing the residue of said property, after 
such payments, for himself. 

6. Yourorator further shows, that hereafter, and for the purpose last 
aforesaid, and especially to provide for the payment of said heavy 
purchase-money mortgage, your orator made an arrangement with 
said Henry 8. Cunningham, who was then, and _ still is, the owner 
of a one-third interest in said mortgage, by which your orator should 
convey to him his interest in all of said lands in trust, to further 
secure the payment of your orator’s debts, including the mortgage 
to the said Hunt, Cunningham and Eschleman, the mortgages to 
E. & G. R. Haines, and C. Haines & Co.,a certain mortgage to James 
B. Wayne, a mortgage on other property to James H. Hill, of East 
Saginaw, and some unsecured debts of your orator, amounting to 
about six thousand dollars; and said Cunningham agreed with your 
_ orator that, in case he would make such conveyance to him of said 

lands and other lands to the amount of six thousand acres, 
2694 together with his personal property and his interest in the 
personal estate of such copartnership, that he would take 
such property and would assume the place and interest of your 


orator in such partnership, and would make necessary advances of 


money from time to time us the same was needed in such business, 
and would convert the personal property, logs, and lumber into 


~- 
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money speedily, and would aid and assist, with his own means, in 
getting out logs for the next summer’s operations, and would manage 
the affairs of such partnership with care, prudence, and economy, 
would pay off all the said liabilities of your orator, together with 
the advances made by said Cunningham, and would, when the same 
were paid, convey back to your orator all of the undivided half of 
of said lands in towns. 28 and 29 north, range eight east, and all the 
lands deeded to him outside of said towns., and would convey the 
undivided fourth of all of said lands in towns. 28 and 29 to said 
George W. Hawkins, for which said Hawkins had agreed to pay your 
orator, at a future day, the sum of thirty-five thousand dollars; 
that Hawkins was to have the management of the business under 
an irrevocable authority from Cunningham, and to have the pro- 
ceeds of said quarter interest for his services; that it was expected 
that the personal property would be rapidly converted into cash, and 
all the cash so received applied to the payment of your orator’s said 
debts as speedily as possible, but it Was agreed and understood be- 
tween your orator and said Cunningham that the payment of the 
mortgage of thirty-five thousand dollars from your orator tosaid Hunt, 
Cunningham, and Eschleman should be deferred until after all 
2695 the other ofthis defendant’ssaid debts were paid ; and that such 
agreement was well known to the said Hunt and Eschleman, 
and was assented to by them; that at the time of such agreement 
your orator had no notice or knowledge of any transfer of the in- 
terest of said Cunningham in said last-named mortgage, and he 
avers that such transfer had not, in fact, been made at that time. 
7. Your orator further shows that in pursuance of such agreement 
and understanding between your orator and said Cunningham your 
orator, on the said 3d day of September, A. D. 1868, conveyed all of 
said lands, together with other real property, to said Cunningham, 
by his deeds of that date, copies of which are hereto annexed, marked 
“D>,” *m” "2 ae oe. ee oe also assigned und delivered to 
him the contract held from David Preston for the said lands in the 
name of said Preston—a deed of which was afterwards procured by 
said Cunningham ; that he also assigned to him a certain bond and 
mortgage of twenty thousand dollars held by your orator, and made 
and delivered to him by the said George A Robinson, In part piay- 
ment of his interest in said partnership. Your orator also at the 
same time made and delivered to said Cunningham a bill of sale of 
all the undivided three-fourths of all the said logs, lumber, timber, 
goods in the store then on hand, and all his interest in and to the 
suid partnership property of Oliver and Robinson, and in and to all 
claims of every name and nature of your orator in and to said part- 
nership effects. 
8. That there was no consideration whatever paid or re- 
2696 ceived for any of said conveyances, assignments, or transfers 
other than the existence of the debts assumed and the agree- 
ment of said Cunningham, and that the same were all in trust for 
the purposes hereinbefore mentioned, and for no other purposes 
whatever. 
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9. That the terms of said trust were not reduced to writing, but 
rest In parol agreement only. 

10. That immediately after accepting said trust said Cunningham 
entered into the possession and use of said property, together with 
said George J. Robinson, and, instead of operating the same accord- 
ing to the terms upon which he, as aforesaid, received title and pos- 
session, to wit, the application of the profits to the payment of said 
mortgage and other debts, commenced making money for himself 
out of the estate to your orator’s injury ; that he endeavored by false 
representations to procure the assent of your orator to a sale of said 
property at less than it was reasonably worth; that soon afterwards 
the said Cunningham left Ossineke, went to Buffalo, in the State of 
New York, and telegraphed your orator to go there and see him ; 
that your orator met him in Buffalo about the tenth day of 
October, A. D. 1868, and said Cunningham pretended he 
would be unable to execute said trust; said he would have 
nothing to do with it, and advised your orator to allow him 
to sell his interest in said property to the said George J. Robin- 
son, Calvin Haines, and Philip M. Ranney, who he said would pur- 
oo the same from himself, and requested your orator to agree that 


he might make a sale of said property to said proposed purchasers. 


That your orator did finally assent to a sale by Cunning- 
2697 ham to thesaid Robinson, Haines,and Ranney of all the prop- 

erty in towns. 28 and 29 north of range eight east; that all 
the parties went together to the offiee of B. H. Williams, in the city 
of Buffalo, about the tenth day of October, 1868, and there this de- 
fendant gave his verbal assent to a contract between the said Cun- 
ningham, on the one part, for the sale, and the said Robinson, 
Haines, and Ranney,on the other part, for the purchase of said prop- 
erty, but your orator did not remain until said contract was reduced 
to writing, nor did he see the same for some time afterwards; that 
on your orator’s return to Buffalo he requested a copy of this agree- 
ment, but was refused the same, though he was permitted to read 
the original in said Williams’ office; that your orator found, upon 
the examination of said contract, that the same was not drawn in 
accordance with the terms assented to by him, but that upon his 
complaining to said Cunningham, and asking him why it was so 
drawn, he became quite indign: int, and said it was the best he could 
do; that, although such agreement was not such as was stipulated, 
and was not agreed to by your orator, it did state that said Robin- 
son, Haines,and. Ranney were to cancel and deliver up to your ora- 
tor, or to said ¢ ‘unningh: am for your orator’s benefit, the mortgage 
and other ob ligations made to them by your orator and George W. 
Hawkins; that they would pay James B. Wayne, of Detroit, about 
the sum of eleven thousand dollars for your orator; that they would 
also pay one James H. Hill, of East Saginaw, about the sum of three 
thousand dollars. and especially that the ‘y would provide for said 

Hunt & Eschleman’s mortgage, and would free your orator 
2698 from all obligations connected with the same; would also re- 

lease your orator from all liabilities of the said firm of Oliver 
& Robinson, and would also pay E. & G. R. Haines one-haif the 
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amount due on the mortgage to them; and upon the fulfillment 
of the conditions above stated by the said Robinson, Haines, and 
Ranney, the said Cunningham was to convey to them an undivided 
three-fourths interest in all the property, both real and personal, in 
said towns. 28 and 29, and would reconvey to your orator all the 
lands convey to him by your orator outside of said towns. 28 and 29, 
together with the lands which your orator had held under a con- 
tract from David Preston, and which had been conveyed from Pres- 
ton directly to said Cunningham; that all the conditions of this 
agreement were to be fulfilled and accomplished within thirty days 
from the date thereof; that about the expiration of the said thirty 
days the said Cunningham conveyed the said property, in said 
towns. 28 and 29, to said Robinson, Haines, and Ranney, and let 
them into the possession and use of said property with himself and 
said George BS Robinson without the payvinent of a dollar LO your 
orator or for his benefit, or performing any of the conditions of said 
agreement; that the said Cunningham thereby disregarded entirely 
your orator’s claims; that under and by virtue of such sale a co- 
partnership by and between George J. Robinson, Calvin Haines, and 
Philip M. Ranney, under the name of Robinson, Haines & Co., was 
formed; that some time in the month of January of the succeeding 
and present year anew copartnership was formed between the Sahie 
parties and Henry 8S. Cunningham, under the name of 
2699 ningham, Robinson, Haines & Co., and that sometime during 
the Last spring, as your orator Is informed and believes, the 
said Henry M. Robinson, Garret B. Hunt, and Jacob Eschleman 
were taken into said firm, which is now carrying on the business 
and holding possession of your orator’s property, under the name of 
the Ossineke Lumber Company. Your orator further shows that 
the time of the meeting at said Williat’s office, as aforesaid, he made 
an agreement, in writing, with said Robinson, Haines and Ranney, 
that he would quit-claim to them any lands in said towns 28 and 
29 not covered by his deed to Cunningham, and for like purposes ; 
and also agreed with them and said Cunningham that your orator 
should quit-claim all his lands in towns 28 and 2 to them for like 
purposes, because Cunningham’s deed would be insufficient to pass 
title, especially to the Preston lands. That on the 12th day of No- 
vember, 1868, your orator, accordingly, did execute, acknowledge, 
and deliver his quit-claim deed, without any consideration, for, like 
purposes; and that on the 13th day of November said Cunningham 
made, acknowledged, and delivered his deed, without any consider- 
ation, to the same persons, for like purposes, but that he dated his 
deed back to October 3—fraudulently and without your orator’s 
knowledge—for the purpose of enabling him and his grantees to set 
up the claim that the prior conveyance to him was in trust merely 
to make a sale, and that your orator’s quit-claim was confirmatory 
of such sale. 
11. Your orator further shows, and charges the fact to be, that 
there was a conspiracy and an agreement between George J. 


2700 Robinson, Henry M. Robinson, Calvin Haines, Philip M. 


* 


Ranney, Henry 8. Cunningham, Garret B. Hunt, and Jacob 
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Eschleman to swindle and defraud your orator; that in pursuance 
of this design, and for that purpose— 

(1.) The said Cunningham obtained the aforesaid conveyances 
and assignments from your orator, and fraudulently conveyed the 

said property, in towns 28 and 29, without consideration or regard 
to your orator’s rights; that he did not put said Hawkins in ch: arge 
of said business, and made no effort’ to pay off any of the said in- 
cumbrances or claims. 

(2.) The said Haines and Ranney, before making the agreement 
with said Cunningham to deliver up and cancel your orator’s mort- 
gages, assigned the said mortgages and obligations of your orator 
and George W. Hawkins to the said Hunt and Eschleman, without 
consideration. 

(3.) The said Henry M. Robinson has purchased the mortgage 
sendin your orator from the said James B. Wayne, which was one 
of the claims stipulated to be taken up and canceled in the agree- 
ment between the said Cunningham and Robinson, Haines and 
Ranney, and has commenced a suit in the circuit court for the 
county of Wayne, to recover of your orator the sum of twenty thou- 
sand dollars. 

(4.) ‘Phe said Cunningham did assign to the said Hunt and Esech- 
leman, without consideration, his interest in the mortgage made to 
the said Hunt, Eschleman, and Cunningham by a writte ‘0 Instru- 

ment of assignment, antedated to cut off your orator’s equities, 
2701 and with a false certificate of acknowledgment, and also dated 
back his deed to Robinson, Haines and "Ranney, as aforesaid. 


(5.) The said Hunt and Eschleman did accept the assignments of 


said mortgages and obligations of your orator, and the said George 
W. Hawkins from the said Haines and Ranney without considera- 
tion; and did also accept an assignment from the said Cunningham 
of his interest in the mortgage above mentioned, and upon theeighth 
day of April, A. D. 1869, filed in this court their bill of compl: int 
against your orator, his wife, Sarah Ann Oliver, George J. Robinson, 

Calvin Haines, Philip M. Ranney, and Henry S. ( ‘unningham, pray- 
ing for foreclosure of the said mortgage and a sale of the mot rtgaged 
premises. 

Your orator further shows that to perfect and carry out said fraud 
and conspiracy, all the mortgages and obligations held against your 
orator and George W. Hawkins by the several parties in said firm 
of Cunningh: im, Robinson, Haines & Co. have been transferred to 
Henry M. Robinson, Garret B. Hunt, and Jacob Eschleman, and by 
them suits at law have been commenced to compel your orator to 
pay the moneys which ought to be paid from the proceeds of your 
orator’s interest in said property. 

13. That:said conspiracy and combination to defraud your orator 
was entered into about the twenty-fifth day of July, A. D. 1868, and 
that none of all the covenants, promises,and writings obligatory made 
by the said George J.and Henry M. Robinson, Calvin Haines, Philip 

‘ M. Ranney, Henry S. Cunningham, ‘rarret B. Hunt, and 
9702 Jacob Eschleman: or either of them, since the above date has 
in the least, been regarded or fulfilled on their part; nor were 
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they intended to be fulfilled, nor were they made in good faith on 
their part, but were only made to deceive your orator and induce 
him to make transfers, promises, and acknowledgements whereby 
they might gain possession of all your orator’s property, and thereby 
so impoverish him that he would be unable to defray the expenses 
of litigating with them. 

14. Your orator further shows that the aforesaid firm doing busi- 
ness under the name of the Ossineke Lumber Company now hold by 
force and fraud all your orator’s interest in said mill property and 
lands without the payment of any consideration therefor. That the 
said Henry M. Robinson, Hunt, and F schleman pretend to have no 
interest in said firm, but they really have a large interest therein. 
That the said Hunt and Eschleman knew of and assented to the 
arrangement made in Buffalo between the said Cunningham, Rob- 
inson, Haines and eset: Giek ties said foreclosure is in fraud of 
such arrangement. ‘That said Cunningham, Robinson, Haines and 
Ranney, and said Ossineke Lumber Company, beiag well aware of 
the fraudulent character of their possession and use of said prop- 
erty and business, and justly anticipating your orator’s resort to a 
court of equity to assert his rights, dispossess them and obtain sat- 
isfaction of said mortgage, have committed waste upon said lands 
and have selected the best pine and lumbered in strips, so as to 
realize the most money in the shortest time,and are now Pres atly in- 

juring said property so that a receiver ought to be: appointed. 
2703 15. Your orator further says, that the said assignment by 

Cunningham to Hunt and Eschleman of his interest in said 
mortgage bears date the second day of September, A. D. 1868, but 
your orator avers and charges that the same was not made in fact 
for a long time thereafter, and until about the first day of October ; 
that said assigument purports to have heen acknowledged on the 
said second day of September, before B. H. Williams, a commis- 
sioner of deeds for Buffalo, who was an attorney acting for said 
Cunningham, Robinson, Haines and Ranney in drafting the con- 
tract hereinbefore stated to have been made at his office; but that 
such certificate is false, and as evidence of such falsity your orator 
shows and avers that said Cunningham was in Alpena county on 
that day, and had been for several days before, and was there for 
several days after. 

16 He further shows, that on said said second day of October, 
A. D. 1868, said Calvin Haines and Philip M. Ranney assigned to the 
said Hunt and Eschleman the said mortgage from your orator 
to them; and that on the thirteenth day of November, A. D. 1868, 
the said FE. and G. R. Haines also assigned the mortgage they held 
nents your orator to the said ee He further 

iys, that said assignments were all procured to be made by the said 
Cur iingham in order to place the said mortgages in hands where 
he could control them and annoy and harass your orator, instead 
of paying them off as it was understood he should do. That your 
orator has filed his bill for appropriate general relief in the proper 
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State court, but is compelled by said fraudulent foreclosure 

2704 proceedings in this court to seek berein relief against said 
proceedings by obtaining payment of said mortgage from the 
proper funds by the proper parties and its satisfaction and discharge. 
17. Your orator further shows that he is ignorant of the amount 
dueupon the mortgage so assigned to the said Hunt and Eschleman 
by Cunningham, but believes it to be far less than the amount 


stated in their said bill; and says upon his information and belief 


that a large portion of said mortgage has been paid from the profits 


of said new copartnerships, and from the rents, issues, and profits of 


the property so conveyed and transferred to said Cunningham, and 
now in possession of said Ossineke Lumber Company ; and he avers 
that whatever balance there may be due and unpaid was by said 
arrangement with said Cunningham, and afterwards with said 

tobinson, Haines, and Ranney to be paid in the same manner from 
the rents, issues, aud profits of said property. 

18. And your orator further shows that your orator is ready and 
willing and hereby offers to pay whatever sum upon an accounting 
may be found to be remaining due and unpaid of said mortgage 
debt ; but your orator insists that as between himself and the said 
Cunningham, Robinson, Haines, and Ranney they ought to be com- 
pelled to pay such sum as may be found remaining unpaid of the 
mortgage debt, and to this end a receiver ought to be appointed to 
be ¢ appointed to take possession of said property, manage the same, 
and apply the issues thereof to the satisfaction of the sum due upon 

said mortgage; and that thereupon the mortgagees, said Hunt, 
2705 Eschleman, and Cunningham, should be decreed to acknowl- 

edge satisfaction of said mortgage now in process of foreclos- 
ure, and to discharge said mortgage of record. 

19. But now so it is, may it please your honors, that the ‘said de- 
fendants—combining and confederating with divers other persons at 
present unknown to your orator, but whose names, when discovered, 
your orator prays may be inserted herein, with apt and proper words 
to charge them—in order to deprive and defeat your orator of the 
benefit of redeeming the said mortgaged premises, do pretend that 
by the said conveyancing to Cunningham your orator did thereby 
absolutely dispose of and convey the said premises without any pro- 
viso or condition of redemption, and that said defendants have now 
an indefeasible estate in fee simple to the same, and that your orator 
has no right, title, or interest in or to said property, or the profits 
thereof. They further pretend that the said Hunt and Eschleman 
were not parties to the arrangement made at Buffalo, under which 
the said Cunningham, Robinson, Haines, and Ranney took the said 
property and agreed to pay off the incumbrances thereon, and that 
they did not know of or assent to ths same. They further pretend 
that the assignment of Cunningham’s interest in and to the mort- 
gage made by your orator to the said Cunningham, Hunt, and Esch- 
leman was actually made at the time-the saine bears date, and that 
the said Hunt and Eschleman took the same without knowledge of 
the understanding between your orator and Cunningham, and that 
they are entitled to a foreciosure of the same and to a sale of said 
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mortgaged premises, and have filed their said bill for that purpose ; 
whereas your orator charges the contrary thereof to be true. 


’ 
/ 2706 And which actings and pretences ure contrary to equity 
and good conscience, and tend to the manifest wrong, injury, 


and oppression of your orator. In consideration whereof, and foras- 
much as your orator has no remedy without the assistance of a court 
of equity— 

20. ‘To the end, therefore, that the said defendants and their con- 
federates, when discovered, may (but not upon oath, which is hereby 
expressly waived), full and direct answer make to all and singular 
the matters hereinbefore stated; that the said conveyances and 

, transfers made by vour orator to the said Cunningham, and by him to 
the said Robinson, Haines, and Ranney, may be declared to have 
been made to enable the grantees to pay the said mortgage debt, 
among others, and to procure the discharge of the said mortgage 
security now sought to be foreclosed ; that said assignment by said 
Cunningham of his interest in said mortgage to said Huntand Esch- 
leman may be declared to have been without consideration, fraudu- 
lent, not entitled to registration, null, and void, and that in may be 
adjudged that said Cunningham hath ever retained his original in- 
terest in said mortgage; that an account may be taken of the 
amount due upon the said mortgage made by your orator to the said 
Hunt, Eschleman, end Cunningham ; that an account may be taken 
of all the property so conveyed and transferred to said Cunningham, 
Robinson, Haines, and Ranney for the payment of said mortgage, 
and now in the possession of said Ossineke Lumber Company, and 
of the rents, issues, and profits of said property since the date of 
said conveyances and transfers, received by said mortgages in 
payment, or which ought to be applied‘ in payment, of 
2707 said mortgage debt amongst others; that the said Cunning- 
ham, Robinson, Haines, and Ranney may be decreed to pay 
such sum as may be found to be remaining due and unpaid of said 
mortgage debt as between them and your orator, and that a receiver 
Y of the said property be appointed, with the usual power and au- 
thority, by the order of this honorable court, and that the said Cun- 
ningham, and all those claiming by, through, or under him, may be 
directed to assign, transfer, and deliver to the said receiver, upon 
, _ oath, under the direction of a master of this court, all the aforesaid 
property, and that the said Cunningham, and all those claiming 
through and under him, may be enjoined from all interference there- 
with or disposal thereof until the further order of this court, and 
that said Hunt, Eschleman, and Cunningham may be decreed to 
acknowledge satisfaction of the said mortgage, and to discharge the 
same of record, and that your orator may have such further and 
other relief in the premises as the nature of the case may require 
and to your honors may seem meet— 
) 21. May it please your honors to grant unto your orator a writ of 
injunction, to be issued out of and under tlie seal of this honorable 
court, directed to the said Henry 8S. Cunningham, Philip M. Ranney, 
Calvin Haines, Jacob Eschleman, and Garret B. Hunt, and their at- 
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torneys, agents, and servants, enjoining all interference or disposal of 
the said property until the further order of this honorable court. 


22. May it also please your honors to grant unto your orator Bh 
2708 a writ of subpeena, issuing out of and under the seal of this 1. 


honorable court, to be directed to the said Garret B. Hunt, 


Jacob Eschleman, Philip M. Ranney, Calvin Haines, George J. Rob- ) 
inson, and Henry 8. Cunningham, commanding them, at a certain | 
day and under a certain penalty, to appear before this court, then 


and there to answer all and singular the premises and to abide by 
and perform such order and decree therein as shall seem agreeable 
to equity and good conscience. 
DAVID D. OLIVER. 
GEORGE H. PENNIMAN, 
Complainant’s Solicivor. 
ALFRED RUSSELL, 
Of Counsel. 


AZASTERN DisTRICT OF MICHIGAN, 88 : 


On this twenty-fifth day of January, A. D. 1871, before me, a com- 
missioner of the circuit court of said district, personally appeared 
the above-named David D. Oliver and made oath that he had read 
the foregoing amended bill and knows the contents thereof, and that 
the same is true of his own knowledge, except as to matters therein 
stated to be on his information and belief, and as to these matters he 
believes it to be true. 

ADDISON MANDELL, 
U. 8. Commissioner, Eastern Dist. of Michigan. 
27092728 [Schedules A, B, C, D, E, F, & G to amended cross-bill, 
order sustaining demurrer, &c., affidavits of Major, Oli- 
ver, Melville, Reed, Micholowski, Gallup, Hopper, Elsworth (Jno. & 
Sam’l), Erskine, & Cady omitted per stipulation of counsel. | 


2729 U.S. Circuit Court, Eastern District of Michigan. In Equity- 


Davip D. OLIVER 
Us. 
GARRET B. Hunt, JAcop Escuenman, Henry S. CunnNINGHAM, 
Poitier M. Ranney, CAtvin Harness, GeorGE J. Ropinson. 


And now comes said complainant, by his solicitors, and moves 
the court, upon the amended cross-bill in this cause, and upon the 
affidavit of Elijah Major, John F. Oliver (2 aff’ts), George B. Melville, 
Joseph H. Reed, Fredericke Michelowski, Reuben FE. Gallup, Abram 
Hopper, Samuel Elsworth, John Elsworth, Orin Erskine, and Mil- 
ton Cady, for the appointment of a receiver and the issuing of an 
injunction, according to the prayer of said amended cross-bill. 

GEO. H. PENNIMAN, 
Comp. Sol. 
ALFRED RUSSELL, 
Of Counsel. 


————— i 
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Let the above motion be entered on this 28th day of January, 
1871. 
JNO. W. LONGYEAR, 
U.S. Dist. Judge. 


The clerk will please enter in the order-book. 
RUSSELL, 
Of Counsel. 
Endorsed: No. 1408. U.S. circuit court. In e’q. David D. Oli- 
ver vs. Garret B. Hunt & al. Motion for inj. & ree’r. Order for 
entry; precipe for same. Filed in clerk’s office Janu. 28th, 1871. 
A. Mandell, clerk. 


2730 At sessions of the cireuit court of the United States for the 
eastern district of Michigan, continued and held pursuant to 
adjournment at the district court-room, in the city of Detroit, on 
Tuesday the seventh day of February, in the year one thousand 
eight hundred and seventy-one. 
Present: Hon. John W. Longyear, district judge. 


Davip D. OLIVER, Complainant. ) 
vs. >In Equity. Cross-bill. 


The motion for injunction and receiver heretofore made in this 
cause coming on to be heard, and having been argued by Mr. Rus- 
sell in support thereof, and by Messrs. D. B. & H. M. Duffield in 
opposition thereto, and having been duly considered, it is by the 
court now here ordered that said motion be allowed to stand until 
the coming in of the answer of the said defendants, unless otherwise 
ordered by the court; that defendants have fifteen days within 
which to put in an answer to the cross-bill or a demurrer within 
five days, at their option, and in case they shall demur the demur- 
rer shall stand for argument at any time after five days from the 
tiling of the same, to be called up by either party. 


2731-2735 [Affidavit of H. M. Duffield, demurrer of Hunt & Esch- 
leman to amended cross-bill, submission of demurrer, 
& order overruling demurrer, omitted per stipulation of counsel.] 


2736 In the Cireuit Court of the United States for the Eastern Dis- 
trict of Michigan. In Equity. 


Davip D. Oriver, Complainant, 
v8. 
Garret B. Hunt, JAcon EscHeELMAN, HENRY S. CUNNINGHAM, Putte 
M. Ranney, Calvin Haines, and George J. Robinson, Defendants. 


The joint and several answer of Garret B. Hunt and Jacob Esehle- 
man, two of the defendants, to the amended cross-bill of complaint 
of David D. Oliver, complainant. 

These defendants now and at all times saving and reserving unto 
themselves all and all manner of benefit and advantage of exception 


ean 
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to the many errors and insufficiencies in the complain-t’s said amen- 
ded cross-bill contain, for answer thereunto, or unto so much or such 
parts thereof as these defendants are advised is material for them to 
make answer unto, answer and say: 

They admit that complainant executed the purchase-money mort- 


gage described in said bill, and that he was seized in fee of 


2737 said lands described therein, but whether said complainant 

was seized of any other lands as shown in said bill they know 
not, but leave complainant to his proof; and these defendants also 
neither admit nor deny, but leave complainant to his proof of all al- 
legations in said bill concerning the improvements on said lands, 
and the value of said lands and improvements, except that these de- 
fendants deny that said pine lands were worth any such sum as 
$160,000, as is alleged in said bill. 

These defendants, further answering, say that they know nothing 
of the George J. Robinson partnership, and the exclusion of said 
complainant by George J. and Henry M. Robinson from the rents, 
issues, and profits of the said property and business; but they leave 
complainant to his proof thereof; but these defendants do deny and 
insist that they never shared, or either of them, the possession and 
management and profits of said property with said Robinsons and 
Cunningham, or either of them; never had, and do not now have, 
any interest or title to said property, except through said purchase- 
money mortgage, and have never received any profits or moneys 
from said business either directly or indirectly. These defendants 
also deny that they ever knew of any arrangement or understand- 
ing between said complainant and the defendant Cunningham, 
whereby said complainant was to convey to said Cunningham all of 
said lands in trust for the payment of complainant’s debts, and 
among them the mortgage of these deféndants as is alleged in said 
bill, and they aver that they do not believe any such understanding 
or agreement was ever made between said Cunningham and com- 

plainant; and these defendants further show and insist that 
2738 they never consented or agreed to any arrangement by which 

said purchase-money mortgage was to be deferred in any way 
in its payment until the other debts of complainant were paid ; that 
they never authorized Cunningham to make any such or any ar- 
rangement whatever in regard to the payment of said mortgage in 
any different manner than according to the terms thereof, and in 
the regular and ordinary way of payment. 

These defendants further say that they neither admit ner deny, 
but leave complainant to his proof of all allegations in seid bill, 
with reference to the deeds made and possession viven to said Cun- 
ningham, orto his non-execution of said trust, but they say that it 
was always understood by them that Cunningham only held the title 
to said property to make a sale thereof for Oliver’s benefit on the 
best terms he could get, or to enable Oliver to make a sale. And 
these defendants show that after said Cunningham had gone to Os- 
sineke in September, 1868, said complainant always talked with 
these defendants about his making a sale to some one, and they 
never heard any claim by complainant that Cunningham held the 
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lands under any such trust as is set up in said cross-bill. These 
defendants admit that they knew of an agreement in Buffalo be- 
tween said Cunningham, representing said complainant and Rob- 
inson, Haines and Ranney, but they deny that they ever assented 
to said agreement, or were asked to do so; they further show that 
there was nothing in said agreement requiring their assent, or to 
which their consent or objection would have had any effect or bear- 
ing; that said agreement was in writing, and, as these defendants 
believe and insist, said written agreement was In strict accord- 
2739 ance with said complainant's verbal arrangement with Rob- 
inson, Haines, and Ranney, the particulars of which these 
defendants knew both from Oliver’s statements to them of what the 
arrangement was to be and from bi Ing present at some of the con- 
ferences between the parties; that the gist of said agreement was a 
sale by Cunningham, as Oliver’s representative and with his author- 
ity and consent, of the lands herein specified to said Robinson, 
Haines, and Ranney, subject to certain incumbranees and claims, 
among them these defendants’ mortgage; and these defendants aver, 
on information and belief, that there was no agreement on the part 
of said Robinson, Haines, and Ranney to pay said purchase-money 
mortgage, and they deny positively that they ever knew of any such 
arrangement, or ever agreed to look to Robinson, Haines, and 
Ranney for the payment of said mortgage and release ( liver, or that 
there was ever any arrangement in Buflalo or elsewhere to which 
they ever gave their consent or ever had knowledge of which in any 
way bound them or called upon them to delay the foreclosure of said 
mortgage, or by which their right to purchase the same according 
to its terms was in any way effected or limited. And these defend- 
ants further show that after said agreement was executed and com- 
pleted and said complainant was aware of its contents he told this 
defendant, Hunt, that if he had all the money he could carry he would 
not take the property back and pay off the claims against it; and 
that he engaged defendant Hunt to go and foreclose this purchase- 
money mortgage, and was very importunate that he should do so at 
once, and that he brought up to Buffalo within the thirty 
2740 days’ limitation in said agreement two gentlemen to buy the 
property—one of them named Wheeler, but whose residence 
these defendants do not reeall, and another named Western, from 
Painted Post, in New York; that complainant offered them the 
property on the same terms that Robinson, Haines, and Ranney took 
it, but, after looking into it, they refused to take It. 

And these defendants deny that they, or either of them, have 
now or ever had any interest in any firm or partnership between 
themselves, or either of them, and Cunningham, Robinson, George 
J.or Henry M., Haines, and Ranney, or with any of them, and 
with said property and business of said Oliver, as charged in said 
amended cross-bill; and they deny, on information and belief, that 
any such firm as the Ossineke Lumber Company ever had _posses- 
sion of his lands and business. 

And these defendants positively deny that there is or ever was 
any conspiracy and agreement between them and George J. Robin- 
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son, Henry M. Robinson, Calvin Haines, Philip M. Ranney, and 
Henry S. Cunningham, or either of or any of them, to swindle and 
defraud said Oliver, as charged in said bill. They deny that Henry 
S. Cunningham assigned to them his interest in said purchase- 
money mortgage by an antedated instrument of assignment with a 
false certificate of acknowledgment; but they aver that said assign- 
ment was made on the day when the same bears date, and that 
Cunningham was in Buffalo, and not in Alpena county, Michigan, 
on said second of September, 1868. 
And these defendants further show that with the exception 
2741 of said assignment of said Cunningham’s interest in said 
purchase-money mortgage they had received and accepted no 
assiguments of any obligations of said Oliver or said Hawkins 
which were not made under and in accoreance with terms of the 
Buffalo agreement ; they deny that they have commenced any suits 
at law against said Oliver. 

And these defendants aver that they have never received any 
payments or any moneys or profits which ought to be or were ap- 
plied on said mortgage except the sum endorsed thereon as paid for 
interest; that they have always treated said Oliver with great fair- 
ness and indulgence, and although this mortgage was given for the 
whole of the purchase-price of said lands, they not receiving a 
dollar in cash therefor besides said mortgage, yet they have waited 
long before foreclosing said mortgage. 

And these defendants deny all unlawful combination and confed- 
eracy in the said bill charged. All which matters and things these 
defendants are ready to aver, maintain, and prove as this honorable 
court shall direct, and pray to be hence dismissed, with their rea- 
sonable costs in this behalf most wrongfully sustained. 

GARRET B. HUNT. 
JACOB ESCHLEMAN. 
D. B. & H. M. DUFFIELD, 
Solicitors for Defendants. 
D. BETHUNE DUFFIELD, 
Of Counsel. 


NorTHERN District or New YorK: 


On this 15th day of February, A. D. 1871, before me, a commis- 

sioner of the circuit court of said district, personally ap- 

2742 peared the above-named Garret B. Hunt and Jacob Eschile- 

man,and severally made oath that they had heard read the 

foregoing bill,and know the contents thereof, and that the same is true 

of their own knowledge, except as to matters therein stated to be 

on their own information and belief, and as to those matters they 
believe it to be true. 

JAMES SHELDON, 
United States Commissioner, Northern Dist. of New York. 
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9743 In the Circuit Court of the United States for the Eastern Dis- 
trict of Michigan. In Equity. 


Davip D. OLiver, Complainant, 
Us. 
Garret B. Hunt, JAcopn EscuteMan, Henry 8S. CUNNINGHAM, PHILIP 
M Ranney, CAtvin Hatnes, and GeorGES. Roprnson, Defendants. 


The several answers of Henry 8. Cunningham, one of the defend- 
ants, to the amended cross-bill of David D. Oliver, complainant. 


This defendant, now and at all times hereafter, saving and reserv-. 
ing to himself all manner of benefit and advantage of exception to 
thie many errors and insufliciencesin the complainant’s said amended 
cross-bill contained, for answer thereunto, or unto so much or 
such paris thereof as this defendant is advised is material for him 
to make answer unto, answers and says: 

1. That he admits that said complainant executed the purchase- 
money mortgage, as stated in said amended eross-bill, and that he 

was seized in fee of the lands described in said mortgage; but 
2744 as to said complainant’s alleged possession of and equitable 

title to the lands in “Schedule B,” this defendant knows 
nothing except as hereinafter stated. 

2. Defendant also admits that Devil river flows through part of 
said lands described in said mortgage, and that there is thereon a 
mill-dam and a water mill; but defendant insists that said water 
mill was of little use except in fall and spring, on account of there 
not being water enough to float the logs, and also for milling pur- 
poses at the same time, and after the erection of said steam saw-mill 
the water mill was of no value whatever. 

3. This defendant admits that there was on said lands in the year 

865 a steam saw-mill, a dock, and some other improvements and 
fixtures, but this defendant does not know what they cost, and avers 
that the dock was not completed. Neither was the saw-mill in any 
kind of perfectness, and there was no gang of saws therein, and only 
four boilers set; while the said mill was planned for the use of a 
gang of saws and for the use of eight (8) boilers. 

4. This defendant denies the values of the lands and improve- 
ments as specifically stated in said bill, and insists that the same are 
exaggerated and fanciful ; and this defendant avers that said water 
mill, in connection with the steam saw-mill was actuaily worth 
nothing whatever; that said mill-dam, in connection with the 
steam mill, was not worth more than five hundred dollars. The 
said steam mill in the fall of 1868, with only four boilers in it, and 
in the state in which it then was, was not worth more than $20,000; 

that the lands on which said mill was situate, with the other 
2745 improvements besides the mills and dam, were not worth 

over seven or eight thousand dollars; that the pine lands 
were worth in the fall of 68 about $50,000, 

5. This defendant, further auswering,says hedoes not know whether 
or not said company formed any partnership with said Hawkins or 
not, or as to his conducting said business, but he admits, on infor- 
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mation and belief, the Geo. J. Robinson partnership; but whether 
| H. M. Robinson furnished the means for his son the defendant does 
| not know, but leaves complainant to his proof; and as to the exclu- 
sion of said complainant from possession and participation of profits 
| : by George J. or Henry M. Robinson, this defendant knows nothing 
| except the statements of said complainant. 
6. And this defendant, further answering, denies positively that 
he made any such arrangement with said Oliver as stated in said 
bill; and that complainant should convey to him his interest in all wil 
i of said lands in trust to secure the payment of his debts, and he 
| further denies that he agreed that in case complainant should make 
| such conveyance to him of said lands, and other lands to the amount : 
oe of 6,000 acres, together with his personal property and his interest 
| | in the personal estate of such partnership, that he, this defendant, 
| would take the property and would assume the place and interest 
| 
| 


of complainant in such partnership, and make the necessary ad- : 
vances of money from time to time as the same was needed in said ° 
business, and would convert the personal property, logs and lumber, 
into money speedily, and would aid and assist with his own means 
| in getting out logs for the next summers’ operations, and 
: 2746 would manage the affairs of the partnership with care, pru- 
Deg 8 dence, and economy; would pay off all the said labilities of 
a complainant, and when the same were paid convey back to com- 
, plainant all of the undivided one-half of said lands in towns. 28 and 
! | 29 north, range 8 east, and all the lands deeded to him outside said 
towns., and would convey the undivided fourth of all said lands in 
aa towns. 28 and 29 to said George W. Hawkins, for which said Haw- 
= kins had agreed to pay complainant $35,000. That Hawkins was 
| 


ae aes 


to have the management of the business, and the proceeds of said 

one-fourth interest for his services. And this defendant further de- 

nies that it was expected that the personal property would be rap- 

a idly converted into cash, and all cash so received applied to the 

re payment of complainant’s debts as speedily as possible ; and that : 

| the Hunt, Cunningham and Eschleman mortgage should be deferred I 
| in its peyment until all the other of the complainant’s debts were paid. 

| | And this defendant denies that any such agreement, or any agree- | 

| 


ment of likenature, or containing any of the above provisions, was ever 

entered into by him, or any such understanding ever had between 

| him and said Oliver, nor did he ever do any act or make any state- 

s. FI ments from which said Oliver could be warranted in inferring any 

| such arrangement, but that the deeds which were given him by 

. | Oliver, as hereinafter stated, were given in the terms and for the 

| | purposes hereinafter stated, and for no other. And that this de- 

| fendant avers that at the time of this visit of his to Ossineke, said 

| assignment of his interest in said purchase-money mortgage had, in 

fact, been made, and that this defendant himself informed Oliver 
of it. 

2747 This defendant, further answering, admits that said com- 

plainant conveyed all the lands described in “Schedules D, 

E, F, and G,” annexed to said bill of complainant to this defendant; 

that he also assigned the Preston contract and the George J. Robin- 
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son bond and mortgage; he also admits that said complainant made 
a bill of sale of his interest in all his personal estate of the partner- 
ship of Oliver & Robinson, but this defendant avers that he has since 
discovered that said Oliver had no title whatever to hardly any of 
the lands embraced in his said deeds, which were not covered by the 
said purchase-money mortgage, or other mortgages, to their full 
value, and were situated outside of towns. 28 and 29 north, range 
eight east, and this defendant denies that said deeds and other con- 
veyances were made on the 3d day of September, A. D. 1868, or that 
he was in Alpena county on that day, but avers that said deeds were 
made on the 7th or 8th of September, 1868, and not sooner; that 
they were left for record on the day they were made by this defend- 
ant and Oliver on their way down from Ossineke to Saginaw, and 
this defendant avers that said deeds are dated back by Oliver to the 
3d of September, A. D. 1868; that said Oliver wrote all of said deeds 
with his own hand, and filled out the eertificates of acknowledgment 
in his own handwriting, date and all, and all the person taking the 
acknowledgment did was to sign his name; that said Oliver talked 
to the defendant about dating these deeds back to September 3d to 
cut off some process which some Detroit and Saginaw parties had 

threatened to issue, and which he feared might have been 
2748 issued or served; and this defendant, further answering, de- 

nies, emphatically, that these deeds and conveyances were 
nade in pursuance of any such understanding or arrangement, as 
alleged in said bill, and avers that the manner in which, and pur- 
poses for which, said Oliver made said deeds and conveyances to 
him were as follows: The complainant had, through almost the 
entire summer of 1868, been continually at Buffalo and vicinity, and 
much of the time boarded upon the defendant Hunt, and was all 
time urging this defendant to take hold and help complainant save 
the property from a sacrifice; that finally, after an ineffectual effort 
on Oliver’s part to get E. & G. R. Haines and ©. Haines & Co, and 
several other parties to take the property, this defendant consented 
to go to Ossineke, as Oliver requested; that Oliver represented to 
defendant that the property was very badly inecumbered; his debts 
were numerous, and he was fearful he would be thrown into bank- 
ruptey, or that an effort would be made to do the same and his prop- 
erty sacrificed to pay incumbrances and debts; that before defend- 
ant went to Ossineke he had-gone with Oliver to some parties, and 
sent him to others to try and effect a sale of this property; that on 
arriving at Ossineke this defendant looked into said Oliver’s affairs 
with him, but did not go over the property at all; that he told Oliver 
he thought he (Oliver) was so involved he could not handle it at all 
so as to save anything to himself out of it, and defendant could not 
advise him any way out; that Oliver had fanciful and exaggerated 
ideas of the value of this property, and insisted that he could sell 
his interest for enough to pay his debts all up, and give him some- 

thing besides, if he could only get time to turn him- 
2749 self in; that he, said Oiiver, finally suggested to this defend- 

ant to allow him (Oliver) to deed to this defendant all his 
interest in the lands and personal partnership property, so as to get 
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it where his creditors could not foree the collection of their debts 
speedily, and he could get time to turn himself in; and that defend- 
ant could perhaps effect a sale for him, and meantime Oliver would 
try and sell out his interest to some third party, said ay er Hee 
insisting that all he wanted was time, and he would effect a sale 

advantageous prices, which would clear up his debts and give him 
something besides for himself; that this defendant told him 
he would make no promises, and would not commit himself to do 
anything; that as it stood there was certainly nothing in it for him 
(Oliver), and he didn’t know whether it would bring him anything 
if this defendant took it, but that if he wanted this defendant would 


take a deed from him and do the best he could in the way of selling’ 


it, and that meantime he would go and try to effect a sale; that 
upon this Oliver made said deeds; that nothing except wees ffecting 
a sale of Oliver’s interest was ever understood, mentioned to be the 
object of said deeds, and as evidence that a sale was intended, and 
that he had nothought of running the business, this defendant 
shews that immediately upon receiving said conveyances instead of 


remaining and asserting with George J. Robinson his rights as Oli- 


ver’s grantee, this defendant and said Oliver left said Alpena county 
together, and Oliver went right to work at Flint to try and sell said 

property ; and this defendant shews here in court four letters 
2750 ~=written just after these conveyances by said Oliver to this de- 

fendant, and admitting and conclusively shewing that said 
complainant had no idea of defendant’s managing such business, or 
of anything except a sale of said property, copies of a letters 
this defendant has annexed, marked Exhibits “A,’“B, «C,” « ag 
and prays leave to refer theretag 

This defendant admits that there was no consideration for said 
conveyances from Oliver to him; that Oliver deeded the property, 
subject to the debts named, but this defendant denies that he ever 
agreed to pay the same or any of them, or that said conveyances 
were in trust for any other purposes than hereinabove stated. 

And this defendant admits that there was no written understand- 
ing between complainant and him, but avers that the only one was 
on parole and as just hereinbefore stated. And this defendant de- 
nies that he ever accepted any such trust as claimed in said bill, and 
he also denies that immediately after said deeds he entered into pos- 
session and use of said property with George J. Robinson, or that he 
ever entered into possession with George J. Robinson until he be- 
came a partner with Robinson, Haines & Ranney, as hereinafter 
stated. He also denies that he commenced making money for him- 
self out of the estate, and avers that he has never made any money 
out of said estate either while holding said title of Oliver or since 
as partner with Robinson, Haines & Ranney. This defendant ad- 
mits that he telegraphed complainant to come to Buffalo; that such 
telegraph was in consequence of propositions which had been made 

to this defendant by Calvin Haines and Philip M. Ranney to 
2751 purchase the interest which Oliver had conve ‘ved to this de- 
fendant, which proposals had become sufficiently definite and 
reasonable to authorize him to ask Oliver to come down ; but this 
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defendant denies that he pretended he would be unable to execute 
any trust, or that anything was claimed or said by Oliver in relation 
to any trust. And he also denies a he ever advised or requested 
Oliver to sell to George J. Robinson, Calvin Haines, and Philip M. 
Ranney. And this defendant avers, to the best of his recollection 
and belief, that Oliver got to Buffalo about a week before October 
dd, 1868, and during this time the sale to Robinson, Haines, and 
Ranney, was fully canvassed between Oliver and the parties thereto; 
and during this time also Oliver had two gentlemen looking at the 
property and trying to get them to buy it, to whom he offered the 
lands on the same terms as Robinson, Haines, and Ranney, but they 
declined to take it. 

And this defendant, further answering, shows that Oliver, about 
the 3d of October, A. D. 1868, did assent to a sale by this defendant 
to said Robinson, Haines, and Ranney of said property, the agree- 
ment for which was drawn in the office of B. BH. Williams, in 
Buffalo, on said October 5d, 1868; that said complainant did not 
wait until the contract was put in writing, but left Geo. W. Haw- 
kins to represent him; and this defendant denies that this written 
agreement was not in accordance with the verbal understanding, 
and he avers that there were no alterations whatever made between 
said verbal arrangements and the writing; and he - denies that 

complainant was ever refused a copy thereof, or that Oliver 
2752 upon reading it in Williams’ ofiice, or at any nr complained 

of it, but on the contrary, after reading suid agreement said 
Oliver told Williams and Cunningham that he was satisfied with it, 
and that said Oliver told defendants, Hunt and Cunningham, that 
if he had as much money as he could carry he wouldn’t take back 
the property and pay the debts of the concern; that he could do 
better with the money. And this defendant further shows that the 
statement of said agreement as made by said complainant in his 
amended cross-bill is incorrect and false; that there is no excuse 
therefor, because, as defendant is informed, said Oliver or his 
counsel have been for about a year in possession of a copy of said 
agreement, and this defendant annexes a copy of said agreement to 
this his answer, marked “Schedule EF,” to which he prays leave to 
refer; that the thirty days in which said agreement was to be per- 
formed was put thereon at the request and for the benefit of said 
Oliver, so that he might consummate if pessible a better sale during 
that period; that about the expiration of thirty days (but not be- 
fore) this defendant conveyed to said Robinson, Haines, and Ranney, 
but this defendant denies that said conveyance was without the per- 
formance of any of the conditions of said agreement, but on the con- 
trary asserts that all the conditions to be performed by Robinson, 
Haines, and Ranney within the time which had elapsed had been per- 
formed, and this defendant avers, to the best of his knowledge and be- 
lief, that all the conditions of said agreement have been substantially 
performed, so far as was in defendant's power, but if any have not been 
3 fulfilled, this defendant avers it is because said Oliver has never 
2753 requested the performance of them; but, on the contrary, after 

defendants, Robinson, Haines, aud Ranney and this defendant 
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had expended large sums of money on said property in permanent 
improvements began to assert, and has asserted everywhere, that 
such agreement was a fraud upon him and null and void; and this 
defendant avers that, although it was no part of said agreement, yet 
he has conveyed to said Oliver all the lands outside of said towns, 
28 and 29, which said Oliver has requested to be conveyed as de- 
sired by suid Oliver, as by reference to said letter of said Oliver 
marked “Schedule D” will more fully appear; and this defendant 
is ready and willing and hereby offers to deed to said Oliver or such 
person as he may select all lands not covered by said agreement, and 
deed to Robinson, Haines, and Ranney the title to which may be In 
this defendant through the conveyances of said Oliver to this de- 
fendant, and this defendant avers that in all the matters of this 
agreement for a sale to Robinson, Haines, and Ranney he has en- 
deavored to do everything in his power for said complainant’s inter- 
ests and to procure him the best terms he could, and that he, this 
defendant, has received no benefit or advantage to himself person- 
ally, or in any way, by reason of or growing out of said agreement, 
nor was the same founded on or accompanied with any collusion 
between this defendant and said grantees to cheat or defraud or in 
any way injure complainant, and this defendant denies that he let 
sald Robinson, Haines, and Ranney into possession and use of said 

property with himself. and George J. Robinson, and says he 
2754 never had any possession with George J. Robinson, as already 

hereinbefore stated; and this defendant admits that there was a 
copartnership between George J. Robinson, Calvin Haines, and Philip 
Ranney ; and he also admits that in January, 1869, he purchased 
an interest in said partnership, and still is a partner therein, but he 
insists that said purchase of said interest was a subsequent and in- 
dependent transaction from said sale to Robinson, Haines, and Ran- 
ney, and that there was no arrangement, understanding, or agree- 
ment at the time of or before such sale that this defendant should 
become a partner with said Robinson, Haines, and Ranney after 
they had completed their purchase of Oliver; and this defendant 
denies that Garret b. Hunt, Jacob Eschleman, or Henrv M. Robin- 
son, or either of them, are or ever were partners with Cunningham, 
Robinson, Haines, and Ranney in said business, or that any such 
company was ever formed by any of said persons as the Ossineke 
Lumber Company. 

This defendant, further answering, says he knows nothing of 
the alleged agreement between himself, Robinson, Haines, Ranney, 
and Oliver, as to Oliver’s quit claim ; that he has some recollection 
of a written agreement between Oliver, Robinson, Haines, and Ran- 
ney, but does not think he was himself a party or recollects the 
terms or objects of it. This defendant further shows that he does 
not recollect the exact date of his deed to Robinson, Haines, and 
Ranney, but avers that if it was dated on October 3rd, 1868, it was 
antedated, so as to bear date on the same day as the agreement 

under which it was given; that he cannot understand said 
2755. complainant’s allegation as to his quit-ciaim deed, but he 
uvers that the same was given by Oliver after seeing and 
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reading the Buffalo agreement, and with a full knowledge of its 
terms, and in confirmation of said deed by this defendant under 
said agreement. 

And this defendant, further answering, denies positively any con- 
spiracy or agreement to swindle and defraud said complainant by or 
between George J. and Henry M. Robinson, Garret B. Hunt, Jacob 
3. Eschleman, Calvin Haines, Philip M. Ranney and this defend- 
ant, or either of them, and he further denies that he obtained said 
conveyances and fraudulently conveyed complainant’s property, as 
averred in said bill. He admits he did not put Hawkins in charge 
of said business, and made no effort to pry off the said incum- 
brances, because he said it was never his duty, and he never agreed 
so todo. He also denies that he assigned his interest in the Hunt 
and Eschleman mortgage by an antedated assignment and with a 
false certificate of acknowledgment, and he avers that the said as- 
signment was made on the day it bears date, and previous to his 
going to Ossineke in September, 1865. He also denies that com- 
plainant’s interest in said mill property is held by force and fraud, 
without the payment of any consideration therefer, and that Henry 
M. Robinson, Hunt, and Eschleman have any interest therein. He 
admits that Hunt and Eschleman knew of the Buffalo agreement, 
ut denies that they agreed in any way to release Oliver from the 
Tiability of said mortgage, or to postpone or release their right to 

foreclose the said mortgage at any time,-and he denies that 
2756 this foreclosure is in fraud of the Buffalo agreement. He 

denies that said pine lands have been wastefully lumbered, or 
that the cutting thereof has been other than all lumbermen practice, 
and denies the land has been Injured any more than any pine land 
is depreciated by taking the pine off it. He denies that any assign- 
ments of Oliver's obligations have been procured by him to be made 
to Hunt and Eschleman in order that he might control them and 
harass and annoy said complainant. He further shows that he 
knows nothing of any bill filed in a State court by said Oliver 
against the defendants herein, and has not heard of such bill or been 
served with any process therein. 

This defendant, further answering,says that at the time of the sale 
of said property by Oliver, through him to said Robinson, Haines, 
and Ranney, the steam saw mill and docks, ete., were ina very bad 
and broken down and unfinished state, and that said firm of Rob- 
inson, Haines & Ranney, and after them the firm of Cunningham, 
Robinson, Haines & Ranney, were compelled, in order to put the 
property in shape to return any income at all, to put upon sald prop- 
erty new and further machinery and improvements to a very large 
amount, and that thus far the profits and rents and issues of said 
property have not, after deducting the running expenses of sald 
business, amounted to as much as has been prt upon said lands in 
the shape of permanent Improvements to the realty. 

And this defendant denies all unlawful combination and confed- 

eracy in the said bill charged, all which matters and things 
2757 this defendant is ready to aver, maintain, and prove as this 
honorable court shall direct > and humbty prays to be hence 
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dismissed with his reasonable costs and charges in that behalf most 
wrongfully sustained. 
(Signed) HENRY S. CUNNINGHAM. 
D. B. & H. M. DUFFIELD, 
Solicitors for Def. ndant. 
D. BETHUNE DUFFIELD, 
Of Counsel. 


NORTHERN District or New YoOrRK, ss: 

On this fifteenth day of February, A. D. 1871, personally appeared 
before me, the undersigned, a commissioner of the circuit court. for 
said district, Henry 8. Cunningham, above named, and made oath 


that he bad read the foregoing answer, and knew the contents thereof, 7 
and that the matters therein stated are true of his own knowledge, ‘ 
except as to those matters which are therein stated to be on informa- 
tion and belief, and that as to those matters he believes it to be 
true. | ' 
(Signed) JAMES SHELDON, 
United States Commassioner. 

2795 ScHEDULE A. 


(Copy.) 
East SAGINAW, Micu., Sept. 12th, 1868. 
H. 8. Cunningham. . 

My Dear Sir: [| have seen Patrick,and he says those eastern par- 
ties are coming on, and he thinks will go up Tuesday next. Another 
party wants the property, by the name of Cameron, who lives at the 
Flint. Ihad an introduction to him and hada long talk. He wants 
Patrick to put off the eastern parties until he looks it over. Patrick 
referred it to me, and told him it was only fair that the eastern par- 
ties should have a chance, and to let them come along, which was 
agreed to. I expect three parties next week. I think the sale sure, ) 
but am sorry I made an offer. I think [ could have got more for 
it. I will try and keep you posted in regard to matters here, and 
hope to receive the same from you. 

Yours, truly, 


(Sig’d) DAVID D. OLIVER. 


> 


9759 SCHEDULE B. 


(Copy.) 
| OssINEKE, Oct. 6th, 1868. 
H. 8. Cunningham, Esgqr. 


Dear Sir: When I got to Alpena I met Mr. Thurber waiting for 
me. He has looked over the property and is well pleased with it, 
and will go to Harrisville to-morrow where he expects to either to 
meet the other parties or to hear from them ; and I think there is no 
doubt aboutselling. Mr.C.thinks he will know inside of the ten days. 
Things are going to wreck as fast as it can. Will report progress. 

Yours, 


(Sig’d) DAVID D. OLIVER. ) 
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SCHEDULE C., 
(Copy.) 
Bay Crry, Sept. 15th, ’68. 
H. S. Cunningham, Esq. 
Dear Sir: I saw G. J. Robinson this morning at the Frazier 
House, and he comes down mad and says he will not stay in the 
concern with any one. He has got a letter from Haines and 
2760 he has got a new idea, and they are intending to play ugly if 
they can. They have agreed. to meet in Detroit on the 17th. 
Kither Rubinson or Haines must be reconciled, and then they can 
dono harm. I! expect parties to go up to-day to look at the prop- 
erty, and no doubt can sell and have the thing closed up this month. 
If you can hold them down there until next week all will be well. 
Yours, truly, 


(Sig’d) DAVID D. OLIVER. 
ScHEDULE D. 


(Copy.) 
BurPrALo, Nov. 26th, 1868. 
H. S. Cunningham, Esq. 

Dear Str: I have seen Mr. Mason and he says he wants the land 
but has no money, and does not know what the land is worth. He 
said he would do this: That he would give me his note for seven 
hundred dollars for sixty days, and he would hold the land until it 
could be looked over, and if it was what — looked to be he would 
buy all I had round the shore. I want you to make out a deed of 
the following lands; have it made to blank, of Detroit, Michigan, 
and the name can be put in here. Execute the deed in full except- 
ing the person’s name and stamps, and send it as soon as you can to 
me at Michigan Exchange. If I can get Mr. Mason’s note for $700, 

[I can get Preston to cash it for me, and will be able to let 
2761 you have S50, and send George S300 and, perhaps, more, and 

that will help him some now, and then I can get some more 
by and by. The lands are as follows: In township 30 north, range 
8 cast, section 31, 8. E. quarter of S. W. quarter. Look and see if I 
deeded this to you. I think I did not, for I did not know that I 
owned it until I found it in the U. 8. Land Office. In the above 
town. and range— 

Section 51,8. W. qr. of N. E. qr. ; the N. half of S. E. qr. ; S. E. 
qr. of 8S. E. qr., Preston lands. 

Section 32,8. W. qr. of S. W. qr. 1 deeded to you; i. half of S. W. 
qr., Preston lands; 5. W. qr. of 8. I. qr, Preston lands. 

You may see me down again to Buffalo before I go up. . Parties 
have just come down from the marble quarry with nice specimens, 
and | am working roots in the matter; and you tell Colgrove that I 
may be down to see him, and if he wants to make something he will 
probably have a chance to do so, I think it is a good thing. There 
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is a good deal of stir here, but money is very tight. Richard will 
be himself again in a short time. 
Yours, truly, 
(Sig’d) DAVID D. OLIVER. 
2762-2767 [Schedule E to answer of H. 8. Cunningham omitted 
per stipulation of counsel. | 


2768 In the Cireuit Court of the United States for the Eastern 
District of Michigan. In Equity. 


Davip D. Oriver, Complainant, 


| am 
GARRET B. Hunt, Jacosp EscuteMan, Henry 8. CUNNINGHAM, PHILIP | 
M. Ranney, Catvin Harnes, and Grorer J. Ropinson, Defen- 
dants | 
The joint and several answer of Calvin Haines and Philip M. 


Ranney to the amended cross-bill of complaint of David D. Oliver, 
complainant. 


These defendants, now and at all times reserving and saving unto 
themselves all manner of benefit and advantage of exception to the 
many errors and insufficiencies in the complainant’s said amended 
cross-bill contained, for answer thereunto or unto so much or such 
parts thereof as these defendants are advised is material for them 
to make answer unto, answer and say: That they deny that the 
lands and premises described as belonging to said complainants 
with the improvements thereon, were anything like the value, 

given to them by complainant in his amended cross-bill. 
2769 They admit that Oliver and Hawkins became indebted to 

them for moneys advanced, and that Oliver gave his mort- 
gage to secure the same on some of said pine lands, and there was 
due on the same at the time of the agreement with Cunningham 
for Oliver at Buffalo, as hereinafter stated, about the sum of nineteen 
thousand dollars. i 

These defendants, further answering admit that they made an 
agreement in Buffalo with said Cunningham for the purchase 
of all land deeeded to said Cunningham by said Oliver, lying 
in towns. 28 and 29 north, range 8 east, and all personal property 
conveyed to him by said Oliver; that they deny that the same was 
made October 10th, 1868, but aver that it was made October 3d, 

1868, in the office of B. H. Williams, an attorney and counsellor at 

law, of Buffalo, New York, and they further show that for at least a -- 
week prior to said execution of said written contract said Oliver was 
in Buffalo, New York, and frequently, thoroughly, and fully talked 
over and conversed with these defendants and George J. Robinson, 
and somewhat with Cunningham, the terms of said bargain or sale; { 


and that the terms and conditions as finally agreed upon were per- 
fectly satisfactory to said Oliver personally, and assented to by him ; 
that these defendants and said George J. Robinson would not have 
treated with Cunningham in Oliver's absence if they had been de- 
sired or requested to do so, but that no such request was ever made 
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of them by Cunningham or Oliver. And as soon as they arrived 
at terms approaching definiteness said Cunningham sent for said 
Oliver, who came down and personally conducted all future negotia- 

tions; that if said Oliver did not remain until said agree- 
2770 ment was reduced to writing, he left said George W. Haw- 

kins to represent him; and these defendants insist and posi- 
tively deny that said agreement as reduced to writing was in any 
way different from the ‘verbal understan ling and arrangement to 
which said Oliver gave his assent, or that said verbal underst: unding 
and arrangement was in any way altered after or before said Oliver 
left. 

And these defendants, further answering, show that the statement 
of the terms of said agreement, as contained in said bill, is entirely 
inaccurate and false, and they pray leave to refer the court to a copy 
of said agreement hereto annexed and marked “Schedule A.” And 
they further show that said period of thirty days in said agreement 
provided in which said Cunningham had the option to pay these 
defendants and George J. Robinson his indebtedness to them was 
put in at the request and for the benefit of said Oliver to enable 
him, if he could to make a better sale; that after the expiration of 
suid thirty days, and not before, said Cunningham conveyed to these 
defendants and defendant Robinson all lands and personal property 
included in said agreement, but they aver that all the conditions 
which were to be performed at the time of said conveyance had 
been by them performed, so far as they knew or were requested SO 
to do; and they are now, and always hitherto have been, ready and 
willing to carry out or perform any and all the conditions of said 
agreement upon request of said Oliver, but that ‘said Oliver has 
never requested any such thing of them; but after these defendants 
and defendant Robinson and said Cunningham had made large ex- 

penditures on said property, in adding thereto valuable and 
2771 permanent improvements, said Oliver began to assert, as de- 

fendants believe, in the hope and with the view of getting 
back said property, that such agreement was a fraud upon him, and 
to claim that the same was invalid and that he should get his prop- 
erty back from these defendants. 

And these defendants, further answering, admit that about the 
month of January, A. D. 1869, the defendant, Cunningham, went 
into the firm of Robinson, Haines & Ranney, but they deny that his 
coming into said firm was in pursuance or by virtue of any arrange- 
ment or agreement or collusion between said Cunningham and these 
defendants at the time of said sale from him to them of Oliver's in- 
terest, or at the time of the agreement therefor in Buffalo, or at any 
time before that. 

And these defendants deny any and all conspiracy or agreement 
alleged to exist nating them and said Hunt, Eschleman, and Cun- 
ningham, and George J. and Henry M. Robinson, or any or either 
of them, to swindle and ‘defraud said complainant. They deny that 
said defendants, Hunt and Eschleman,and said Henry M. Robinson, 
or either of them, were ever partners with these defendants in the 
business at Ossineke, or on said Oliver’s property, as alleged in said 
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bill. They deny that they, together with any one or alone, hold by 
force aud fraud said Oliver’s interest in said mill property without 
the payment of any consideration therefor. They deny that 
Hunt and Eschleman have any interest with them in said 
firm or that they belong to any firm called the Ossineke 
Lumber Company. They deny that they or their firm have 
committed waste on said lands and selected the best pine 
2772 or lumbered in strips so as to realize the most money In 
the shortest time, and are now greatly injuring said property. 
They deny that they have made any assignments of mortgages by 
procurement of Henry 8. Cunningham, or in order to put them 
where the said Cunningham could control them; and they deny all 
unlawful combination and confederacy in the said bill charged. 
All which matters and things these defendants are ready to aver, 
maintain, and prove as this honorable court shall direct; and pray 
to be hence dismissed, with their reasonable costs in this behalf most 
wrongfully sustained. 
' (Signed) CALVIN HAYNES. 
(Signed) PHILIP M. RANNEY. 


D. B. & H. M. DUFFIELD, 
Solicitors for Defendants, Haines and Ranney. 
D. BETHUNE DUFFIELD, 
Of Counsel. 


NorTHERN District oF New YORK, 88: 

On this fourteenth day of February, A. D. 1871, before me, a com- 
missioner of the cireuit court fof the said district, personally 
appeared the above-named Calvin Haines and Philip M. Ranney, 
and severally made oath that they had heard read the foregoing 
answer by them subscribed, and know the contents thereof, and that 
the same is true of their own knowledge, except as to matter therein 
stated to be on information and belief, and as to these matters they 
believe it to be true. 

JAMES SHELDON, 
United States Commissioner, Northern Dist. of New York. 


2773-2778 [Schedule A to answer of Haines & Ranney omitted, 
per stipulation of counsel. | 


2779 In the Circuit Court of the United States for the Eastern Dis- 
trict of Michigan. In Chancery. 


Danip D. Oxtiver, Complainant, 
8. 
GARRET B. Hunt, Jacop Escuteman, Henry L. Cunninanam, 
Philip M. Ranney, Calvin Haines, and George J. Robinson, De- 
fendants. oe 


The several answer of George J. Robinson, one of the defendants, to 
the amended cross-bill of David D. Oliver, complainant. 


This defendant now and at all times hereafter, saving and reserv- 


| 
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ing to himself all manner of benefit and advantage of exception to 
the many errors and insufficiences in the complainant’s said amended 
cross-bill contained for answer thereto, or unto so much or such part 
thereof as this defendant is advised is material for him to make an- 
swer unto, answers and says : 

That he admits that said complainant executed and delivered his 
purchase-money mortgage as stated in said amended eross-bill, and 
that he was, at the date of said mortgage, seized in fee of the lands 

described in said mortgage, but as to said complainant’s 
2780 equitable titles to the lands in “Schedule B,” this defendant 

knows nothing, except as may be hereinafter stated. This 
defendant further admits that Devil river flows through part of said 
lands. but denies that said Oliver erected a valuable water mill and 
dam on said river, but avers’in information and belief that the same 
was erected many years since, and before said Oliver’s acquisition 
of said property, and is now in such a state of dilapidation and de- 
cay as to be worthless to any one. 

This defendant further admits that there was on said lands in the 
year 1868 a steam saw-mill and a dock and some other improve- 
ments and fixtures, but the exact cost of the same or the amount 
actually paid therefor by said Oliver are not known to this defend- 
ant; and this defendant avers that the dock was by no means com- 
pleted, nor was the said steam mill in any kind of perfectness, and 
there was no gang of saws therein and only four boilers set, while 
the said mill was planned for a gang of saws and for the use of eight 
boilers. 

This defendant denies the alleged values of said lands and im- 
provements as specified and stated in said amended cross-bill, and 
insists that the same are so greatly exaggerated as to be fanciful in 
the estimates put upon them by said complainant, and this defend- 
ant avers that said water mill, in connection with said steam mill, 
was really worth nothing, that the mill dam connected therewith 
was really worth not more than a $1,000; and that the steam mill 
with only four boilers in the fail of 1868, and in the’state in which 
it then was, was not worth more than $20,000; that the land on 

which the said mill was situated, with the other improve- 
2T7TS81L ments besides the mill and dam, were not worth over $7,000 
or $8,000, and that the pine lands were not, in the fall of 1868, 


worth over $50,000, if so much as $30,000. 


This defendant, further answering, says he knows nothing as to 
the alleged transactions of said Oliver with said Hawkins, or with 
Haines and Ranney, or E. & G. R. Haines, or James B. Wayne, or 
James H. Hill, as in said bill stated, except as to such transactions 
as were had between the firm of Oliver & Robinson, and James B. 
Wayne, and E. & G. R. Haines after the formation of said firm be- 
tween this defendant and Oliver. 

This defendant denies the allegations of said complainant that he, 
this defendant, with his father, Henry M. Robinson, fraudulently 
obtained exclusive possession of said partnership property and busi- 
ness, and thenceforward and until now excluded said Oliver from 
all participation in the issues and profits of said property, and that 


eet * 


BES y RE ME ee 


allah Me mre gee 


— 4 Me ak ee ee SO ae 2 ar ae iS a-ak 2 * 
be ee te I eee | a ee en, ae e Hd 
idan ab ables te: Be ee eee, ear ae a ee eee ee ee 


1230 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


they (this defendant and said Henry M. Robinson) ultimately shared 
the possession, management, and profits of said property with said 
defendants, Hunt, Eschleman, and Cunningham, and the other de- 
fendants in a fraudulent manner, as in said amended cross-bill is 
alleged ; but instead of such being the case this defendant avers that 
he was induced to enter into partnership with said Oliver by fraud- 
ulent representations made by said Oliver to this defendant as to 
the amount and values of his said property, especially as to the 
amount of his actual indebtedness and his available capital; and 
that after this defendant had paid in his said capital said Oliver re- 

peatedly and secretly diverted portions of the means and 
2782 assets and product of said partnership to the payment of old 

indebtedness of his own, the knowledge of which he had 
fraudulently suppressed from this defendant, and that this was so 
recklessly and wilfully done, and against the protest of this defend- 
ant, that he was compelled in his own protection and in protection 
‘of the interests of the ereditors of said firm of Oliver & Robinson to 
assume the-active control and management of said business, and 
that he did so for the further reason that said Oliver was absent 
most of the time from Ossineke, and raised no means to carry on 
the business of said firm, and that his acts tended more to embar- 
rass than aid the said business; that all and every of this defend- 
ant’s transactions were entered upon the books of said concern, 
which were accessible at all times to the creditors of said firm as 
well as to said Oliver so long as he remained connected with said 
partnership, and that no means were diverted by this defendant 
from said firm, but large means were raised by him for its benefit ; 


and this defendant denies any and all fraudulent usurpation of 


property of said Oliver in connection with said copartnership of 
Oliver & Robinson, as in said bill is alleged; that this defendant 
continued to carry on the business of said firm to the best of his 
ability, borrowing money and doing all else in his power to main- 
tain the credit and standing until said Oliver’s interest ceased in 
said concern. 

This defendant admits that said Henry 8S. Cunningham, some 
time in the month of September, 1868, visited Ossineke and looked 
over the property in connection with said Oliver, and about that 

time entered into some arrangement with said Oliver by 
2782 =which the latter conveyed to him and Cunningham, all of his, 

said Oliver's, interest in said real and personal property at 
Ossineke, and also his interest in certain other lands than those upon 
which said mill was situated and connected, but as this defendant 
Was not a party thereto nor fully cognizant of the transaction in its 
details he cannot here admit, of his own knowledge, anything’ in 
said amended cross-bill as stated beyond what appears of record in 
said conveyance or conveyances then made by said Oliver and wife 
to said Cunningham. 

But this defendant expressly denies that under and in pursuance 
of such arrangement or transaction betwcen said Cunningham and 
Oliver the said Cunningham became a partner with this defendant 
in said business or shared in anywise in its liabilities and duties or 
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participated in its profits, products, or earnings, and that all allega- 
tions in said amended cross-bill to that effect are false and untrue. 

This defendant, further answering, says that immediately after 
these conveyances by said Oliver to said Cunningham the latter left 
Ossineke in company with said Oliver, and thereafter (but exactly 
at what time defendant cannot say, although he thinks it was on the 
%th day of said September, 1868,) negotiations were commenced for 
the sale to C. Haines & Co. and this defendant of said Oliver’s in- 
terest in said property, real and personal, in towns. 28 and 29 north, 
range 8 east, as the same had been conveyed to said Cunningham, 
as aforesaid ; that although this defendant and said Haines & Co. 

did not really want to purchase said interest, yet on reflection 
2754 that its acquisition might enable them to influence the ad- 

vance of capital necessary LO put up) the improvements requl- 
site to develop the property, they did on the 3d of October, L868, 
consummate an agreement, in writing, with said Cunningham for 
the purchase thereof ; that this defendant has not a COPY of said 
agreement now in his possession, but he respectfully refers this court 
to the same, alleging on his part that it fairly and fully expressed 
the verbal understanding and agreement settled upon between said 
Oliver and this defendant and said Haines & Co. and the said Cun- 
ningham, and that said written agreement was In nowise altered or 
made to express anything different from what had been previously 
and verbally agreed upon between said Oliver and the other parties 
named above, and that the averment in said bill to that effect is 
false and untrue, and that the provision deferring the performance 
or fulfillment of said agreement was put in at the suggestion of said 
Oliver and for his benefit, and that said Oliver also agreed on his 
part to give his own personal deed, with his wife as a party thereto, 
unto said defendants, C. Haines & Co. for said property, and in con- 
formation and ratification of the deed of said Cunningham, which 
deed was about one month after or thereabouts, duly executed and 
delivered by him, the said Oliver, in pursuance of his said engage- 
ment, and the same was thereupon placed on record, and a copy of 
which deed is hereto annexed; and that afterwards, on the 21st of 
January, 1868, said deed was submitted to said Oliver with the re- 
quest that he would procure his wife’e signature and acknowledgment 

to the same: that he there read over said deed, said it was all 
2785 right, and did so procure his wife’s signature and acknowledg- 

ment on the day last aforesaid, before one Lemuel Elsworth, 
a justice of the peace of the county of Alpena, aforesaid. 

And this defendant. further answering, denies that said convey- 
ance was made to him, and said C. Haines & Co., without the per- 
formance of any of the conditions of said agreement, but, on the 
contrary, asserts that all the conditions to be performed by this 
defendant and said C. Haines & Co., were, to the best of his knowl- 
edge and belief, duly and fully performed by them, and so far as 
they were to be performed by said Cunningham, they were, on his 
part, also performed. But in case there should yet remain anything 
to be done, on the part of C. Haines & Co. and this detendant, they’ 
here admit their readiness and aver their willingness to do any such 
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unperformed act or acts due from them under said agreement as 
aforesaid. 

And this defendant, further answering, says that after the copart- 
partnership between him and said C. Haines & Co. and P hilip M. 


Ranney were entered into they took steps for ‘the enlargement of 


the mill and machinery, and for the general improveme nt of said 
property, and they, wm after them, the firm of ( ‘unningham, Rob- 
inson, Haines & Co., in good faith, expended a very large amount of 
money thereon, in ne aggregate not less. than thirty. five thousand 
dollars, and among sueh improvements were the following : The 
steam mill was remodeled by adding new and expensive machinery, 
and largely increasing the sawing capacity at least four times ; the 

floatage capacity of the property has been increased by the 
2786 erection of three valuable dams, large outlays have been 

made both in clearing out the river and in improving the 
lands; fine new dwelling- houses have been ereet ted, the old ones have 
been repaired, and many other minor but expensive improvements 
have been made at the expense of said new firm. 

And this defendant, further answering, says that said Cunning- 
ham never was a partner with this defendant in connection with 
said business until some time in January, 1869, when he purchased 
an interest in said partnership property of Robinson, Haines & Co., 
and a new firm was then formed under the name and style of Cun- 
ningham, Robinson, Haines & Co., which still continues, and that 
Garret Bb. Hunt, Jacob Eschleman, Henry M. Robinson are not, nor 
are either of them, partners in said firm, nor have they been such 
partners at any time, nor has any change ever been made in said 
firm, norhavethey ever done business under the name of the “ Ossi- 
neke Lumber Company,” and that the allegations of said Oliver in 
this behalf probably rest upon the fact that the bags of said firm 
are marked “ Ossineke Mill Company,” so that they may be readily 
identitied among those of others who do business with them at the 
point named. 

And this defendant denies all knowledge of any such trust on 
the part of said Cunningham in behalf of said Oliver, as is set up 
in said bill, and that so far as the same connected itself with this 
defendant or his business he never heard of it, nor was any claim 
under any such trust ever made upon this defendant either by said 
Cunningham or said Oliver, and this defendant does not believe 

that the same ever had an existence, except in the imagina- 
2737 tion of said Oliver, and that the same has originated with 

him since the large outlays made on said property by the 
said last-mentioned firm. 

This defendant, further answering, says that the nett profits re- 
alized from said business since the purchase of said Oliver’s interest, 
have not been sufficient to reimburse said defendants for the amount 
so advanced by them in the aforementioned outlays for permanent 
improvements on said property. 

This defendant, further answering, denies positively any such 
conspiracy or agreement to defraud and swindle said Oliver, as is 
charged in said bill as existing between all of the said defendants 
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therein named and this defendant, and he denies any such conspi- 
racy or agreement between himself and any of said defendants; and 
he also denies that said property is fraudulently and by force held 
against said Oliver by said defendants, or that said Henry M. Rob- 
inson, or said Hunt and Eschleman, have any interest therein, ex- 
cept such as held by the last two named as mortgagees thereof, 
though this defendant admits that said Hunt and Eschleman knew 
of the Buffalo agreement, but he at the same time demies that they 
at the time of the entering into and consummation of said agree- 
ment, agreed on their part to release said Oliver in any way from 
the liability of his said bond and mortgage, or to defer or release their 
right to foreclose the said mortgage at any time. 

And this defendant, further answering, denies that said pine lands 
have been wastefully lumbered or that the cutting upon the same 
has been done in any other or different way from that generally 

pursued by woodsmen in cutting off pine, or that any of the 
2788 said lands have been indirectly impaired in value by reason of 

any unskillful or wasteful cutting thereon bevond the depre- 
clation incident to the removal of the pine timber thereon. 

This defendant, further answering, says that he has no knowledge 
of the filing of any bill by said Oliver for appropriate general re- 
lief in the proper State court, and therefore can make no answer in 
respect to said allegation in said bill contained. 

And this defendant denies all unlawful combination and confed- 
eracy in the said bill charged, all which matters and things this de- 
fendant is ready to aver and maintain and prove as this honorable 
court shall direct, and humbly prays to be hence dismissed with 
his reasonable costs and charges in that behalf most wrongfully sus- 
tained. 

(Signed) GEORGE J. ROBINSON. 
D. B. & H. M. DUFFIELD, 

Solicitors for Defendant. 
D. BETHUNE DUFFIELD, 


Of Counsel. 


STATE OF MICHIGAN, \ is ° 
Alpe 1a County, BS 


On this — day of February, A. D. 1871, before me the under- 
signed, a notary public in and for said county, and United States 
circuit court commissioner, personally appeared George J. Robinson, 
who, being duly sworn, made oath and said that he had read the 
foregoing answer by him subscribed, and knows the contents there- 
of, and that the same is true of his own knowledge, except as to 
those matters which are therein stated to be on information and be- 
lief, and as to those matters he believes them to be true. 

J. B. TUTTLE, 


Notary Public, Alpena County, U.S. C. C. Commissioner. 


2789 This indenture, made the twelfth day of November, in the 
year of our Lord one thousand eight [hundred] and sixty- 

eight, between David D. Oliver and Sarah A., his wife, of Alpena, 
loo—214 
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in the State of Michigan, party of the iirst part,and George J. Rob- 
inson, of Alepena aforesaid, and Calvin Haines and Phillip M. Ran- 
ney, constituting the firm of C. Haines & Company, of Lockport, 
New York, of the second part, witnesseth : 

That the said party of the first part, for and in consideration 


of the sum of one dollar, lawful money of the United States of 


America, to them in hand paid by the said parties of the second 
part, at or before the ensealing and delivering of these presents, 
the receipt whereof is hereby acknowledged, have granted, re- 
mised, released, and by these presents do grant, remise, release, and 
quit claim unto the said parties of the second part, and to the heirs 
and assigns, forever, al] that certain piece or parcel of land situate 
in section six, of township twenty-eight, range eight east, in the 
county of Alcona,in the State of Michigan,and being the northeast 
quarter of the northeast quarter of said section six. Also the fol- 
lowing parcels of land situate in township twenty-nine, in said range 
§ east, to wit: In section two, the northwest fractional quarter, the 
north fractional half of the southwest fractional quarter; in section 
three, the northeast quarter of the southeast quarter,and thesouth west 

quarter of the southeast quarter; in section six, the south- 
2790 east quarter of the northwest quarter; in section ten, the 

northwest quarter, the southwest quarter of the northeast 
quarter, the east half of the southeast quarter, the southwest quar- 
ter of the southeast quarter; in section eleven,the west half of the 
southwest quarter ; in section fifteen, the north haif ofthe northeast 
quarter ; in section twenty-three, the east half of the northeast quar- 
ter, the east half of the southeast quarter ; in section twenty-eight, 
the north half of the southwest quarter, together with all lands owned 
by me in said townships twenty-eight or twenty-nine, or either of 
them, except the east half of the northwest quarter and the 
south half of the northeast quarter of section fourteen, in town. 
twenty-nine, range 8 east, together with the right to run logs 
through Devil river, over and through any lands owned by said 
David D. Oliver, on the second day of October, 1868, and for that 
purpose to dam said river, and to flow any lands that may be neces- 
sary for the purpose of running logs or making any boom to hold 
logs, with the right to enter upon such lands for the purpose of con- 
structing and maintaining such boom or booms— 

Together with all and singular the tenements, hereditaments, and 
appurtenances thereunto belonging, or anywise appertaining, and 
the reversion and reversions, remainder and remainders, rents, issues, 
and profits thereof, and all the estate, right, title, interest of prop- 
erty possession, claims, and demands whatsoever, as well in law as 
in equity of the said party of the first part, of, in, or to the above- 
described premises, and every part and parcel thereof, with the ap- 

purtenances— 
2791 To have and hold all and singular the above mentioned 
and described preinises, together with the appurtenances, unto 
the said parties of the second part, their heirs, and assigns, forever. 
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In witness whereof, the said party of the first part have hereunto 
set their hands and seals the day and year first above written. 


(Sig’d) DAVID D. OLIVER, 
[ WAFER PAPER SEAL. | 
SARAH A. OLIVER. 


[WAFER PAPER SEAL. ] 


Signed, sealed, and delivered in presence of— 
(Sig’d) QO. L. BARTON, 
BENJ. H. WILLIAMS, 
Witnesses as to David DD. Oliver. 


H. M. ROBINSON, | 
SAMUEL ELLSWORTH, 
Witnesses as to Sarah A. Oliver. 
[ Fiftv-cent stamp. ] 


(Copy.) 


STATE OF New YORK, _ | 
City of Buffalo, Hrie County, | 


‘a. 


On this twelfth day of November, A. D. 1868. before me, the sub- 
seriber, ippeared David D. Oliver, who acknowledged that he exe- 
cuted the within instrument and that the same was his free act and 
deed, and I certify that I know the person who made the said ae- 
knowledgement to be the individual described in and who executed 

~ the within instrument. 
BENJAMIN H. WILLIAMS, 


Commission r of Des ls for City of Butialo. 


(( ‘Opy.) 
STATE oF New York, } 
, 7 ‘ * SS 
hepa County, j 


CLERK’s OFFICE. 


|, John H. Andrus, clerk of said county, and the courts thereof, 
do hereby certify that Benjamin H. Willams, whose name is 
2792 now subscribed to the proof or acknowledgment of the an- 
nexed instrument in writing, was, at the time of taking such 
acknowledgment, a commissioner of deeds for the city of Buffalo, 
in said county, duly commissioned, sworn, and authorized to take 
the same; and further, that I am well acquainted with his hand- 
writing and verily believe that the signature to the said proof or ac- 
knowledgment is genuine; and further, that the annexed instru- 
ment is executed and acknowledged according to the laws of the 
State of New York. 
In testimony whereof, I have hereunto set my hand and affixed 
the seal of said county, at Buffalo, this thirteenth day of Novem- 
ber, A. D. 1868. 


4 
f (Sig’d) JOHN H. ANDRUS, Clerk. 
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i SraTe OF MICHIGAN, | _- 
i 88. 
| County of Alpena, | 
i] On this twenty-first day of January, A. D. 1869, before me personally 
if appeared Sarah A. Oliver, wife of the said David D. Oliver, who ex- 
i ecuted the within deed, and upon a private examination of the said 
i Sarah, separate and apart from her husband, she, the said Sarah, 
declared she executed said deed of her own free will, and without 
fear or compulsion from any one. 
: (Sig’d) SAMUEL ELLSWORTH, 
- Justice of the Peace an and for Ossineke Township, 
1 Alpena CO., Mich. 
2793-2542 | Exceptions to answers, draft of order setting CXCC})- 


tions for hearings, «c., replications to answers, order 

| dismissing exceptions to answers, notice to take oral testimony & 

HW service, amendment to motion for receiver, affidavits of Oliver, Me- 

Math, Hawkins, Wayne, Gallup, Carter, Leach, Melville, & Rob'’t. 
Robinson omitted, per stipulation of counsel. | 


| 2843 At a session of the circuit court of the United States for the 
| if eastern district of Michigan, continued and held pursuant Lo 
ai adjournment at the district court-room, in the city of Detroit, on 
i Tuesday, the ninth day of May, in the year one thousand eight hun- 
li dred and seventy-one. 

ai Present: Honorable John W. Longyear, district judge. 

| H | Davip D. Otiver, Complainant, | 

ry GARRET B. Hunt, Jacop Escuteman, Puitie Ran- |} In Chancery. 
iy ney, Calvin Haines, George J. Robinson, ‘Henry | 


S. Cunningham, Defendants. 3 | 
The motion for injunction and receiver in this cause, now coming 
| on to be heard, is argued by Mr. Russel in support thereof, and 
sie ae . “ee . 
Messrs. D. B. & H. M. Duftield in Opposition thereto, and, having 
I been duly considered by the court, is now, by the court, here overruled 
| 
| 


ia and denied. 

| 
ai 2844-2851 [Subpoena to Kirchner & return, motion & affidavit 
Bul to enlarge time to take testimony, order enlarging time 
i i | to take testimony, notes of issue Feb. 25, May 24, & Oct. 19, 1872, & 
| l) | hearing & continuance omitted, per stipulation of counsel. | 

i 

} 2802 At a session of the circuit court of the United States for the 

if eastern district of Michigan, continued and held pursuant to 

i | adjournment, at the district court-room, in the city of Detroit, on 
| | Saturday, the ninth day of November, in the year one thousand 
| eight hundred and seventy-two. 


) Present: Hon. John W. Longyear, district judge. 


1) 
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Davip D. Ortver, Complainant, 
US. | 
. n Equity. 
Garrer B. Hunt, JAcon EscuieMan, Pattie RaAn- > 
; Sorte On Cross-bill. 
ney, Calvin Haines, George J. Robinson, and | 
Henry 8S. Cunningham, Defendants. 
This cause again coming on to be heard, is submitted to the court 
for decision without further argument. 


2853 Cireuit Court of the United States for the Eastern District. 
In Equity. 


GarReET B. Hunt anp JAcosp EscHLEMAN ) 
Us. , 
» No. 138 
Davin D. Ontver, Sanat ANN OLIVER, GreorGE J. Rop- 0. 13581. 
INSON, CALVIN Haines, Puitie M. RANNey. } 
Davip D. OLIVER : 
Us, 


( Saget 


GarrREtT B. Hunt, JAcop EscutemMan, Putnip M. RAN- 
5. * o. 1408. 


ney, Calvin Haines, George J. Robinson, Henry 8 
Cunningham. 


It is hereby stipulated that all the testimony taken ™ the above- 
entitled causes phonographically may be considered as taken regu- 
larly before a master of the court, and that such testimony, and ‘all 
other testimony taken in either of the above-entitled causes, with the 
exhibits thereto placed on file, shall be considered as taken, and to 
be used J in both causes above entitled, the intention of this stipula- 
tion being to validate and bring into both causes all the testimony 
contained in the printed “record on cross-bill,” so far as the same is 
correctly printed, which has been taken on verbal stipulation and 
actually used on the argument of both causes this day concluded, 
the same having been argued and this day submitted together as 
one cause. 

Detroit, Nov. 9th, 1872 

Db. B. & H, M. DUFFIELD, 
Sol’rs for Compl'ts in tase No. 138] ; 
and for De fits um Case No. 1 10S. 


GEO. H. PENNIMAN & ALFRED RUSSEL, 
Solicitors, of Counsel for Def’ts David D. & Sarak Ann, 
in Case 13581, and for Com. in Case 1408. 


Endorsed : Nos. 1381 & 1408. Cireuit eourt U. S., eastern dist. of 
Mich. In chancery. David D. Oliver, compl’t, vs. Garret B. Hunt 
ectal,def. Stipulation as todepositions being well taken, and to be used 
in both cases. Filed in open court, Nov. 9th, 1872. A. Mandell, 
clerk. 

9854 U.S. Cireuit Court. In Chancery. 
Davip D. Otrver vs. Garret B. Hun et al. 

The following testimony is taken by consent of both parties, by 

Messrs. Flowers & Nichols, stenographers and notaries public: 
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Juty 26rn, 1871. 
Dovucat McArruur, sworn for complainant: 


Examined by Mr. Russetr: 


[ reside at Alpena, Mich. I came there seven years ago. 


2855 My business is that of lumbering and dock building. In 
June, 1867, | went to work for D. D. Oliver, upon his property 

at Devil river, and put in an addition to the dock there. 

Q. What was your pay for putting that addition in? 

Mr. Durrietp: Was there a written contract? 

Witness: Yes. 

Mr. Durrtietp: I object to any testimony without producing the 
contract. 


A. $2,000; $1,800 for that addition and $200 for extra work. 

Q. What was the value of the dock and the railroad to the water 
mill, in the fall of 1867? 

A. It was worth $6,600. I do not know the dimensions of the 
dock. Both the dock and the railroad at that time were in good 
condition. ‘The water mill was running in 1867, 

(). Deseribe the works in the mill? 

A. There was one upright, a circular saw, an edger, and lath mill. 
They were all in good order in July, *67. 

Q. What was the capacity of that mill? How many feet of lum- 
ber would it saw per day, at that time? 

A. I could not answer that question. To the best of my knowl- 
edge, from 20,000 to 30,000 feet per day. I am acquainted with 
Geo. J. Robinson and H. M. Robinson. When I first knew Geo. J. 
he claimed to own a share—one-third, and H. M. claimed to own all. 
That was H. M’s statement to me. 

Q. Do you know anything about this water mill being stopped 
after you went there? 

A. Yes, sir. In the spring of 1868. 
2556 (. Will you state who stopped it? 
H. M. Robinson. I know he did, because I was present. 

Q. Who seemed to be the head man and have charge of that prop- 
erty at the time the mill was stopped ? 

A. H. M. Robinson seemed to be the leader. Whatever he would 
say was always carried out. That was the latter part of June, 6S. 
I left there on the 13th of June. 

(). State what H. M. Robinson, at that time, when he was in 
charge and stopped the mill, said in regard to the property ? 

A. I heard him state that the property did not belong to D. D. 
Oliver or Geo. J. Robinson; that the property belonged to “him, and 
his money paid for it. At that time I would judge the water mill 
and the dam together were worth about $9,000—the dam and the 
mill and saws, and all the machinery that belonged to it. After ] 
finished making the addition to the dock at Ossineke I worked at 
different kinds of work. During the summer I was making timber 
for the new mill, and repairing dams and breakwaters, and one thing 


a” 
~~ —- 


— 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 1289 


another all summer, until fall. I refer to the new steam mill. It 
was some time in August, 67, that I got through with the docks. 
The next winter I lumbered. 

(). For whom did you cut and haul logs ? 

A. I made the contract first with Oliver. 

Objected to, as the contract with Oliver has nothing to do with 
the defendants. 


().. What amount of logs did you get out that winter? 

A. 211,545 feet for Oliver and Robinson, for which [ was paid $4 
per thotisand; they were worth $7) per thousand when run at the 

mill. 
2857 | Q. How many logs were got out that winter for Oliver and 
Robinson by all the jobbers together, if you know ? 

A. | know by meeting the men in the office. We met in Oliver 
and Robinson’s office, and both of them were present when the 
statement was taken down. Il was going to take the job for running 
the whole river. The figures were put in by the whole party. There 
were 8.000.000 of new logs, besides What lay in the river—old logs, 
| am speaking of the winterof ‘67 and ‘68. Somewhere over 200,000 
feet of old logs were wintered over. I have not ineluded those in 
the 8,000,000. At Ossineke and all around there the “ stumpage ” 
of standing timber was worth $2) for Norway pine, and white pine 
from $5 to $3.50. In the spring of 1568 I made a contract to build 
an additional dock for Oliver and Robinson, but I did not build the 
dock, because they would not let ne go ahead with it. 

(). Who stopped you? 

A. H. M. Robinson. He said if Oliver made a contract with me 
to build a dock, let Oliver furnish me supplies and pay me for it. He 
would not pay it and have anything to do with it. I quit work, if I 
recollect rightly, about the Sth of June. I had cut about 486 pieces 
of timber for the dock on the lake shore. They took that timber 
away and sawed it into bill timber in the mill. There were about 
300,000 of bill timber, and it would be worth 89 a thousand on the 
shore. 

(). Who ap py to be the proprietors of the concern in the 

— of 
9858 A. liver ee Robinson, at the time [| was making the 
ew: with them. 

(. Who was agent in charge 

A. Geo. B. Melville was the agent. The operators about the 
place received orders from Geo. B. Melville, and sometimes from H. 
M. Robinson. H. M. said at that time he was the real owner of the 
property himself; he said that more than once; he said it the last 
time after I quit the dock. When the dock arrangement was done 
[ told him I ought to get my pay for the lumber I took out; put 
arbitrators on, I suggested, and allow me to have whatever my work 
was. He said no; Oliver made the contract, and I would not get a 
cent from it. That was between the 6th and 7th June. 

Q. Were there any cedar posts got out in the winter of ’67 and 
‘68 for Oliver & Robinson? 
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A. There were, by a man by the name of Oliver; not the com- 
plainant. I could not exactly tell how many were got out. They 
were worth about seven cents. ‘Those were extra large ones, and 
were worth probably 8 or 9 cents. I left there on the 13th of June, 
1868. 

Q. Who paid you off? 

A. Nobody. 

Q. When did you get your last pay ? 

A. I did not get any. I made application for payment to Geo. J. 
Robinson and H. M. Robinson. 

Q. Was there anybody else in charge there at that time? 

A. Melville was; Mr. Oliver was not there then. I met 

2859 him in Alpena a few days after, and I begged him to let me 

go on and finish the job, since I had gone so far with it, and 

I would not get anything unless I finished it. He said if he had 

the power to do it he would, but by and by he would come around. 

* Q. How long had the Robinsons been in possession at that 
time ? 

A. They came there some tiine in November before, and this was 
in June, 1868. 

. How long had it been since Mr. Oliver left ? 

A. I could not tell how long; I do not know that it would be 
over 5 or 4 weeks. 7 

Q. Do you know why he went away ? 

A. I do not. 

Mr. Duffield enters an objection to any testimouy in reference to 
any statement made by H. M. Robinson as being irrelevant. ‘ 

Cross-examination by D. B. Durrietp: 
Q. Who paid you this $2,000 for this dock ? 

A. I could not say that I got that—all of it; I did get it one way ; 
I got it in material. 

Q. From whom did you get it? 

A. From Oliver. 

Q. Do you know whether it was charged on the books to Oliver 
& Robinson or Oliver ? | 

A. Oliver and Robinson were not in existence then as partners, 
that I know of. 

Q. You got it from Oliver? 

A. Yes, sir. 

Q. How do you know the value of the railroad and dock to be 

from six to seven thousand dollars ? 
2860 A. From what I considered the work was worth. I never 
made a careful estimate. Nobody ever told me it was worth 
that. Mr. Oliver never told me. Supposing he did, it would not 
affect me any. 

Q. You think the capacity of the mill was from 20,000 to 30,000 
feet per day? 

A. Yes, sir. I never sealed it, but I have seen what they would 
saw in a day piled out in the pile, and I would consider there was 
some 20,000 to 30,000. It would average probably 25,000 a day. 
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Q. Did you ever run the mill a day? 

A. No, sir. I never sawed any at all. 

Q. How do you know that H. M. Robinson stopped that mill in 
the spring of ’68? 

A. Because I was present. 

Q. Will you state what he did, how he stopped it. 

A. My brother had taken a contract for sawing lath and pickets 
that summer, and I went up with him. He worked about a week 
along with the millwright to get the thing in shape, and he was de- 
tained. One day they would go on with it, and another day they 
would not yo on, and | told’ ny brother I would £oO Up with him 
and we would come to a decision as to whether they would go on, 
and if they did not there was no use of him losing his time, he 
might go to a where he was before. And we started up, and 
he aaked H. M. Robinson what they intended to do with the mull, 
and he said the ‘vy would run it. 

(). Was Geo. J. Robinson there then ? 
A. No, sir. 
986] ©. You said H. M. Robinson was the leading man, and 
what he said was carried out. Was that when Geo. J. was 
away, or when he was there? 

A. Sometimes when he was away and sometimes when he was 
there. I have heard him seolding G. J. about some work that he 
was doing; finding fault with him. 

(). Did you ever make an estimate of the dam and mill and ma- 
chin S eee. careful estimate of it? 

A. No. sir. I never did, any further than that I was well ae- 
quainted with it. 

Q. How long since you were there 

A. I have not been there, any further than passing by, since June, 
1868. I was building a State road down there a year ago this sum- 
mer, and was backward and forward mostly every day. 

Q. How came you to make an estimate that this was worth eight 
or nine thousand ? 

A. Because I would pay it for it if I had the money. Iam re- 
ferring to June, 67, not ’68. 

Q. How do you remetaber the number of feet that you say you 
rot out for Oliver & Robinson ? 

A. I could remember it from the first day until now. I would for 
twenty vears to come. 

(). Have they been furnished to you lately to refresh your recol- 
lection by anybody ? 

A. No, sir. I have got papers at home. 

Q. Has Mr. Oliver furnished you those figures ? 

A. Oliver did not tell me to say anything. Supposing he had ; do 

you suppose I was going to te Il any falsehood ? 
2862 Q. You say you heard all the part ies state the amounts of 
what they got out? 

A. Yes. 

Q. Do you know that was actually the amount they got out, or 
did those parties claim that? Did you ever scale the logs? 
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A. No, sir. 

@. You do not know from actual observation ? 

A. No further than I state. 

Q. Did yow have any dealing with the mill on the score of stump- 
age that year? 

A. Not with that mill, or any other, that year. 

Q. You spoke of Geo. B. Melville being in charge up there? Do 
you know what the actual relations of Mr. Melville were to the con- 
cern, or did you simply guess that he was connected with it? 

A. I know that he was agent for the concern 1n 1868. 

©. How long? When did he begin and when end ? 

A. I cannot tell you when, but I know he was in June when that 
replevin was made. When they replevied that property away from 
me Melville was the man that did it. He took his papers to the 
court to show that he was authorized; that he was agent. 

(. How long before or after June was he agent ? 

A. I cannot tell. 

Q. What sort of an agency ? 

A. I cannot tell any further than that the papers stated that H. 
M. Robinson and Geo. J. Robinson said he was their agent, and 
whatever he had done would be all right, and the would sanetion it. 

Q. You mean agent for Oliver & Robinson, I suppose ? 
2863 A. Yes, sir; 1 guess Oliver was somewhere around there. 
The other party [ did not think took hold then. 

(). Did you get out these cedar posts ? 

A. No, sir. 

Q. How do you know how many there were there? 

A. I never counted them; I only judge there would be about that 
many, more or less. 

. Do you know for whom they were gotten out—on whose ac- 
count ¢ 

A. I do not know, any more than I have seen Mr. Oliver in the 
store getting supplies during the winter on the strength of the posts. 

Q. Then you cannot say whether they were: Robinson & Oliver's 
account or Oliver's that ‘these cedar posts were actually got out on ? 

A. No, sir; Ido not know. Only I know he got supplies from 
the store—that is all. 


(Read from the phonographie notes to the witness and signed.) 
AUGUST McARTHUR. 
C. FL IWERS, Sle nograplh r. 


2864 JuLY 26, 1871. 
JoHN S. DALE sworn for complainant. 


I reside in Buffalo; am a millwright and ship-carpenter ; I have 
been accustomed to working on mill engines some; have set them 
and run them. 

About the 6th of August, 1867, I went to put up a steam mill on 
Oliver's property, at Devil river. When I went there the water mill 
was running. It stopped as soon as we got the steam mull ready, 
which was in September, ia the latter part. I think we started about 
tae 20d Septem ber. 
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Q. Why was it stopped ? 

A. We took a circular saw out of the water mill, and put it into 
the steam, and they did not have men enough to run both at one 
time. 

Q. Hlow much was the water mill cutting at that time when you 
went there ? 

A. Both saws, I should judge, would cut from 20,000 to 30,000. 
It would depend a good deal upon its logs; large logs would run 
30.000 > small logs probably 20 OOU, 

(). Was the water mill in good order at that time, in your judg- 
ment? 

A. Yes, sir; she was all repaired new; that is, the saws and edgers 

and lath mill; in the spring of 1868, the mill was again started. 
2565 Q. Who fitted up the machinery ? 
A. I did. 

(). State what you did. 

A. I lined up all the saws afresh; put them in order ; frost, some- 
times, in winter will throw them out; I went all through, except 
the circular, and that was taken out; I was going to put ina shingle 
mill there; we had it there ready. 

Q. Why did you not put it in” 

A. Because | was stopped from going on with it; I was told I was 
to get my pay from H. M. Robinson; when I was stopped we had 
the machinery all ready for the shingle mill; it had been sent from 
Saginaw to me by Mr. Oliver. 

(). Ilow long had the water mill been running that spring ? 

A. Three weeks toa month; | couid not Say to a few days; over 
three weeks. 

(). Why did the water mill stop running? 

A. H. M. Robinson said it did not pay; he was short-handed; 
the lumber was piled up after they sawed it, before it went to the 
edger to be edged ; there were only three men in the mill, all told. 

(). How much additional expense wouid have been necessary to 
put the shingle mill going when you were stopped from going on 
with it? 

A. Myself and partner would have put it in in about two weeks 
for SLOU to S120. 

(). What would have been the capacity of that mill for shingles 
when finished ? 

2866 A. With the Valentine double cutter, if put up well and in 
eood order, you can .cut about SO U00 shingles il day ; this 

machinery had been run in Detroit; I do not know how many she 

had eut. 

(). When did you leave and what was the condition of the mill 
when you left? 

A. | left in December, 1SGS, the latter part. The mill had not 
been touched. ‘The stuff was all there; even the scaffolding had not 
been taken down. It was there when | left. I said I could not 
work for two masters; one would tell me to go on and the other 
would tell me to stop. I said I will leave you until you get settled, 
and when you are settled send for me and I will come back. 
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Q. Was the water mill in good order for running, excepting the 
shingle mill? 

A. Yes, sir; it was in good order. I repaired it. 

Q. How many years would that mill have run without repair, in 
your opinion ? 

A. The mill might have been running now if no misfortune hap- 
pened—no fire or anything ; it would have run until now with same 
repairs. 

Q. What was the mill worth at that time, in your opinion? 

A. It is a pretty hard thing to put an estimate upon it. To the 
best of my judgment from $5,000 to $6,000; without the dam the 
mill was worth nothing; the dam, if it was good, would be worth 
between $4,000 and $5,000 for the use of the water. 

Q. Do you know what has been done with the water mill since 
May, 1568; and, if you do, what? 

A. I helped cut away some part of it—cut her flungs out 


‘2867 to let the water away when the water was too high in the 


dam; took some machinery out; the edgers were taken out 
and the lath and picket machinery; we took the driving-wheel out. 

Q. You left in May, 1868; when did you return? 

A. January, 1869; I remained there until the last day of July, 
1870. 

Q. Will you state in what condition the mill was put and py 
whose orders ? 

A. We had to take the flungs down to let the water through the 
dam which was broke. The banks were bursted; we chopped out 
the front and back flungs, and we let one wheel run until it took 
fire and burned so that we could not get at it; that was the wheel 
that drove the edgers; the mill did not burn down, but the shaft burned 
and fell into the water and that put it out; I was directed to do 
what I did by George J. Robinson ; he was there at the time; the 
end of the shaft was all that burned; part of the machiney was 
taken out and laid down, and a hog-pen made where the picket 
machinery stood, and some of it was sent to Alpena for old iron ; 
that was some old castings and boxes. 

Q. Do you know whether shingle wood was got out in the winter 
of 1868 ? 

A. There was some got out in 1867, the first winter I was there. 

Q. In the fall and winter of 1867-8 what was the nature of your 
duty there? 

A. Millwright—keeping the large mill in repair; we sawed all 
winter; I did general carpenter work ; built a blacksmith shop and 

a large barn. | 
2868 Q. What was the condition of the railroad from the water 
mill to the dam at that time ? 

A. It was good. We hauled supplies on it. It was surely half a 
a mile long. : 

Q. State the condition of the dock at that time, and whether it 
was put in while you were there. 

A. It was put in in the summer of 1867, because they were work- 
ing at it when I went there, putting an addition to the end of it. 
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A large crib 90x80. They have built slab docks since at the sides, 
but none out further into the water. They were building slab docks 
when I ieft last summer. 

The eapacity of the steam mill at the time I went there first was 
oU,000 per day. The mill was 150x40, two stories high. I think 
the engine cylinder is 16x20; four boilers, two flues to the boiler— 
20 feet by 40 inches. ‘Two circular saws, one 72-inch and the other 
60-inch. One edger, and one butting saw, and a feed mill for grind- 
ing feed, and a log “canter.” These were all new and in good order. 
There were four boilers, similar to the others exactly, all made by 
Bbremmer,:in Detroit, that were not set; and smoke-stacks made 
purposely—steam drum and everything com plete—fire-front and 
grating—everything was ready. I thought we were going on with 
it. I have been asked what the mill was worth by Robinson, and 
[ have always said it was worth from $350,000 to $55,000 before we 
put the extra repairs on. ‘That was in 1567-8, prior to May, 1868. 
In May, 1868, the railroad and dock were worth from six to seven 
thousand dollars, taking all the new work we putin. We put in 

new trestle work for about 40 rods, of 40 feet wide and 32 feet 
2869 high. The building of such structures has been my business 
for 33 years—ship carpenter and millwright. 

I was acquainted at that time with the value of pine timber stand- 
in gthe vicinity of Ossineke. The stumpage—Norway—was worth 
$2.50; cut it clean as we go through the woods, and white pine was 
worth from $3.25 to $3.50. I have seen it sell for $4.00. 

Q. Why is white pine worth more than Norway? 

A. You can get the very clearest Norway and it will not sell for 
anything but common, no matter if there are no knots or shakes in 
it. White pine sells for uppers. 

Q. What do you mean by uppers? 

A. What we call “first clear” and “second clear,” sometimes 
called “ box.” The first and second clear are above common. 

(). How many old logs were wintered over at Ossineke in the 
winter of ‘67 and *68? ' 

A. Myselfand the head sawyer went up; we stopped the milla few 
days and went up to see if there was any long stuff, and he considered 
—l am not somucha judge of logs in the water as In the woods—-we 
made out there were two millions and a quarter. They were secat- 
tered terribly. I should think logs like those were worth about $7.50. 
The new logs would be worth the same—S87 to$8. When I returned 
to Ossineke after I left there I worked for Cunningham, Robinson, 
Haines & Co. Geo. J. Robinson engaged me; told me that was his 
tirm. He engaged me in December and I went there on the 10th 
of January. Melville was with him when he engaged me. I said 
I would not go back unless they bad got settled in some shape. 
When I eame back to Ossineke I went to work and altered the mill; 

put a large gang in it. 
2570 Q. State what amount of improvements were put into the 
mil, then ? 

A. I never saw the bill. I have read the agreement. I know the 

work, but I do not know what the machinery cost... I put in a new 
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gang, changed the old engine and put a new one in her place, 20x26 
cylinder. I put in another butting saw, a new patent edger, and 
lath mill. The labor was worth between three and four thousand 
dollars. 

Q. Do you know anything with regard to the sale of mi achinery 
by G. B. Melville, as deputy sheriff? 


All testimony as to sheriff’s sale objected to. 


A. I know there was a sale of machinery. The fact was it was 
advertised and they had a sale—Melville and Geo. Robinson, the two 
of them together. It was a sale of the mill and machinery. That 
was in the winter. I could not say the date and when the mill was 
running, after I went there the second time. 

(. Do you know of a concern by the name of the Ossineke Lum- 
ber Company ? 

A. Yes; there was a company by that name; at least our logs 
were all marked that way. 

(. How much lumber was sawed at Ossineke in 1869 ? 

A. We sawed a great deal we did not ship; Ve shipped between 
six and seven millions, as near as I can judge. 

@. Who had charge of the mill from January, 1869, to February 
15, 1870? 

A. I did. 

Q. What percentage of uppers would the logs cut during the sea- 

son of 1860? 
2871 A. Lasked one of the firm how the lumber held out and 

how it was cutting—if there were many culls—and he said 
no, it held out pretty well. He said he thought it would average 
from twenty-five to thirty per cent. uppers. I think our lumber was 
worth about $16 per thousand that season. Geo. B. Melville was 
foreman and agent in 1867, ’68, and ’69, for Oliver & Robinson. He 
was foreman out in the woods and at home. There were some 
thousands of cedar posts got out for Oliver & Robinson in the win- 
ter of 1SG7—'68 that were brought to the water mill, and some way 
up on shore. They were got out by David Oliver, a nephew of this 
man, and a man by the name of Ranney. I could not tell how 
many were got out. | know I shipped three or four thousand away 
from the dock. A great many of those that were not shipped drifted 
out into the lake. ‘They were worth seven to seven anda half cents 
each. 

All testimony with regard to cedar posts got out by D. Oliver, the 
nephew of the complainant, objected to. 


Q. In May, 1868, at the time you left there, whom did the opera- 
tors take orde rs from and obey ‘ 

A. Geo. Robinson used to vive orders generally. The old man 
used to come around very often. I believe we always called him the 
old man. He would sometimes say nobody owned a damned cent 
of it but him: he owned it himself. and his money paid for it. 

(). State who was the man at that time,in M; ay, L868, who had 
the lead of things and whose word was law ? 
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A. The word of each was law—the old man stopped me at the 
mill. 
2572 Q. I mean as far as general operations were concerned ? 
A. Both of them. The old man was the means of my stop- 
ing and going away, and also several others that went with me. 


Cross-examination by D. B. Durrre.p: 


Q. By whom were you first employed ? 

A. D. D. Oliver. I stayed in his employ until November, when 
Robinson went in with him, and it was the firm of Oliver & Rob- 
inson untill left in May. I was then absent until the 10th of Jan- 
uary, 1869, and then I came back and remained until the last day 
of July, 1870. I was millwright for the establishment and foreman 
part of the time. I started to work on the 12th of Janwary, 1869, 
and I gave up on the 15th of February the next year. 

(). You were millwright the rest of the time? 

A. I was millwright and foreman, too, then. I was foreman about 
thirteen months. 

(). What mill was it you were running? 

A. The steam mill; when she was running I was running her. 
We quit on the 10th of November, I believe, that season. I think 
the last day sawing was on the 10th. I think we resumed running 
the mill in the fore par’ of Aprill, IS70, and then I quit on the last 
day of July. I left on the 5d of August. 


(). You ran it until you left? 

A. No, sir; I gave it up in February. 

Q. And commenced again on the 6th of April, 1870? 
A. Yes, sir. 


(). What were you doing from the time the mill was shut down 
until you left? 
2875 A. Then I was millwright when Maleome McDonald took 
the charge of the mill. I was carpenter in general. I had 
got tired of running the mill. I commenced repairing the mill 
ygain on the 24th of January. There are always repairs after the 
mill has been run a season. Malcome commenced working on the 
12th of February. He took my place as foreman of the mill. 

(. Were you ever engaged in the lumber business on your own ac- 
count, buying and selling lumber? 

A. No, sir; only in small quantities, what I wanted to use. I 
have never been in the lumber business. 

(). In reference to the estimate you make on these mills and ma- 
chinery, do you make the estimate from your own recollection, or 
did you make a careful estimate? 

A. I have been thinking about it some. When I was there they 
would ask me what things would be worth. I have valued mills 
before for men when they have requested me to do it. | have tried 
to estimate the value. I have never made a careful estimate. I think, 
as near as I can, it was that. 

@. You believe that would be a correct estimate ? 

A. I do. 
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Q. Did you ever take a correct estimate of the yield of that steam 
mill in a day? 

A. Yes, sir; I can show you days and days in this old book now. 

(). And of the water mill also ? 

A. Yes, sir; the last seven days sawing in one place. I took it 

down each day as I sawed in the steam mill. That is my way 
2874 of doing work. I generally want to know what I am doing, 

and how much of it when I am working for a person. | 
know what she cut in the first place, and I know what she cut after 
we altered her. 

Q. You say you know there was a company called the Ossineke 
Mill Company; do you know who composed that company ? 

A. I do not, sir; there was some change from Cunningham, 
Robinson,-Haines & Co.; I never inquired into their business; it 
did not affect me any. 

Q. Did vou have charge of the books showing the amount of lum- 
ber that was shipped ? 

A. No, sir; we shipped our lumber very often by the lump—did 
not measure it at all on the dock. 

Q. Did you ever keep a record of the shipments ? 

A. Yes, sir; I have a few vessels down here in my book, some 14 
or 15, to see how we were going Ol. 

(). Was it vour business to do it, or did they keep it in the office ? 

A. They did not ask me to do it—only I wanted to see what lum- 
ber we were getting away; I wanted to see if they were shipping 
any more lumber when they had a new foreman than when I was 
around; here are the entries of 15 vessel loads on my book. 

Q. Do you know who got out these cedar posts, and what quan- 
tity they got out? 

A. Ido not; I know they got out a number and brought them to 
the mill, and we intended sawing a lot of them; some of them were 
put in the dam; I was fitting up the old water mill to cut them, 
and they stopped me. 

Q. When was it that you transferred the machinery from the water 

mill to the steam mill? 
2570 A. Part: in 1867, and a part in 1869 and 1870. We 
were taking it out at different times; took anything that 
suited us, and that we wanted in the new mill: the transfers from 
the water mill to the other mill were made perhaps at a dozen dif- 
ferent times; anything that we wanted and we thought necessary 
we took. | 

(). So that the new mill absorbed the old one? 

A. There was not much left; only the upright saw,and that we 
could not put into the new mill; we had no place for it. 

Q. Was any portion of it done during the time Oliver & Robinson 
was there? 

A. Yes, sir; the circular saw was taken out in Mr. Oliver’s time, 
before there was any partnership, to my knowledge. 

Q. How much of the water mill was transferred during the time 
of Oliver & Robinson’s partnership ? | 

A. What I took out was done, part of it, in 1869; we took out a 
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driving-wheel and some tightners belonging to the circular, and a 
tightner belonging to the driving-wheel also; the greater part was 
taken out in 1869 and a part of 1870. 

. That was at the time of Oliver & Robinson ? 

A. No; there was no Oliver to it then; It was Cunningham, Rob- 
inson, Haines & Co; I was not there when the company was 
changed; it was changed when I was away those six months; I am 
now living in buffalo, and am engaged in boat-building now; I fol: 
low both boat-building and millwrighting; I have worked 34 years 

at the trade; I am not particular which. 
2876 (). Whether you scaled those logs that were left over at the 
time you went up to look at them ? 

A. No, sir. 

(), Do you know whether Geo. Melville at the time of that sheriff 
sale was a deputy sheriff? 

A. He was. 


Redirect: 


Q. From the time you went there in 1869 until you left in 1870, 
what other improvements were made by the concern in addition to 
putting machinery into the steam mill, which you have already men- 
tioned ? 

A. We put a large crib beside the other at the end of the dock, 
and they have been building slab-docks, and we put one dam by 
the mill, and another dam away up some two or three miles. There 
have also been some shanties built there,and one thing and another 
and built Robinson’s large house for him to live in. — 

(). What was the object of these improvements? 

A. They did not have water enough at the mill to float the logs 
on to the carriage was the reason we put the dam up at the mill. 

Q. Can you rive me a statement of the cost of those improvements 
which you bave named ? 

A. I did not build the big dam. I built the one by the mill my- 
self. It might have cost some $750. The other cost probably $1,500 
lt isa heavy job, badly built right in the top of the earth. There 
was work enough in it to make a good dam out of it. 

Q. What were the improvements about the dock worth, in your 

opinion ; what did they cost ? 
2377 A. That is a hard thing for a man like me to get at, in any 

shape. We built the slab-docks to get rid of our refuse stuff 
around the mill. The first summer when we runned the mill they 
took it away on the wagons and burnedit. They thought they would 
want some docks and they used the refuse stuff. The erib they built 
was worth about $450. The shanties were kitchens intended to be 
the rear part of some houses built in front. We never put the 
houses up. 

Q. What was the expense of those erections? 

A. From $70 to $80 each. They are not sided; they are shingled, 
built with culled lumber, and filled with sawdust; and then we put 
a house up for myself to live in worth about $150. I built another 
new blacksmith shop. They turned the other new one intoa dwell- 

157—214 


= 
if 


i Leet eentta teenth tie act _ 
a — 


aE 


A te te 


onanism 


i 


eens ne 


1250 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


ing-house; that was worth about $100. There was that house of 
Robinson’s. That is a well put up house—put up part while I was 
there, and it was finished when I came back. 

Q. How much is that worth ? 

A. I forget now what it cost for building ; 
six hundred dollars. 

@. Which Robinson was that for? 

A. They both lived in it. George was married, and his father 
lives with him. They do not now. They were living in a board- i. 
ing-house when I came away. ? 

Q. Do you know of any other improvements made up to the time 


perhaps about five or 


you left there? 
A. There have been improvements made—repairing dams and 1 
such like, because they burst, and we have to keep them in good 
order, such as clearing up the river. 
2878 Recross : 1 
Q. When was all this work done? 
A. In 1869. 
Q. Who paid for it? } 
-A. The company ; Cunningham, Robinson & Haines. I cannot 
give any fair idea how much it would all amount to without I give 
_ 


the machinery too, altogether. 
Q. Was it not a good many thousand dollars? 
A. It must have been, machinery and all. | 
Q. Was it $50,000 or $60,000 ? -& 
A. No; it was not that amount. 


Re-redirect : 


A. The defendants allege that they have spent all they made 
What is your opinion in regard to that ? 


out of the property. 
Objected to. | . | 
A. I know they did not sell lumber at no $18 per thousand; | — 


know they got a great deal more than that, because they sold to our 
yard in Buffalo; I know about the business; I know it was sold at 


our yard at retail. d 
Q. Did you see it sold? , 
A. Part of it. My opinion is that they have not spent all they ! 

made out of the property. 

(Signed) | JOHN DALE. 

2879 Jury 27rn, 1870. a 


WitiiaM F. Leacn, sworn in behalf of the complainant. 


Examined by Mr. Russet : 

I live in Alpena ; sometimes I am sorting, piling, and measuring 
lumber, sometimes scaling; I first went to Ossineke to work for 
Mr. Oliver in 1867; my business there was piling, sorting, and ship- 
ping lumber. The water mill was then running; it would run up 
twenty-five or thirty thousand per day; the lumber was measured. 


—_ 


~~? 


——_, 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 1251 


when it was shoved on the vessel, right off the dock ; inspected 
there. 

©. How much lumber was sawed that season of 1867 at the whole 
establishment at Devil river ? 

A. About fifteen hundred thousand at the water mill; I can’t say 
how much at the steam mill; there was, besides, in the neighborhood 
of sixteen or seventeen hundred thousands of laths and some 


pickets; I couldn’t tell how many pickets. At the end of that 


season the water mill was in good condition, good running order; 

the cars wére in good condition. At that time a million feet of Inm- 

ber could be piled on the dock. At the close of 1867 the dock and 
railroad were worth about seven or eight thousand dollars. 

2880 Q. Are you familiar with the building and value of that 
sort of structure ? 

A. Yes, sir; I work at it. In the fall of 1867 I was sealing logs 
at Ossineke for Oliver & Robinson at the shanty of Ellsworth & 
Price. I scaled about nineteen hundred and forty-six or sixty-six 
thousand feet. I can’t tell for certain which, having lost my memo- 
randum. | 

(). Where were those logs drawn ? 

A. About fourteen hundred thousand of them drawn down to the 
mill and sawed that winter—the steam mill. About two hundred 
and forty-six thousand of the balance were put into the roll-way in 
the creek, and the rest were skidded in the woods and measured. 
About eight million of logs were got out’'in the winter of 1867-’8 at 
Ossineke by all the jobbers connected with the concern. 

Q. How many old logs that winter over? 

A. About two millions. The old logs were worth in the spring of 
‘68 about eight dollars. The logs got out that winter were worth 
about nine dollars a thousand. I was at Ossineke during the spring, 
summer, and fall of 68. I was then assorting, piling, and attending 
to the shipping of lumber. The new mill was run during thé whole 
season through, and the water mill was started and run in the neigh- 
borhood of about three weeks. 

Q. Why was it stopped ? 

A. Mr. H. M. Robinson, the old gentleman, said he would not 
allow it 'o run another clip. 

Q. Why did he stop it? 

Mr. Durriexp: I object to any testimony as to H. M. Robinson, 
what he said or did, as irrelevant. 

288] A. He was in charge at that time apparently. He was the 
head man of the concern. He seemed to be the man having 
authority. . 

(). What was H. M. Robinson doing there ? 

A. He said he owned an interest in the concern. 

Q. Who appeared to have authority as the master of the establish- 
ment ? 

A. Oliver & Robinson. 

(. What was Henry Robinson doing there ? 

A. He was bossing some of the time. 


Objected to. 
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Q. When he was bossing what did he say in regard to why the 
mill was stopped ? 
Objected to. ! 


A. He said it was his money that bought the interest in that con- 


cern, and if it was not m: anaged right to suit him he caleulated to 
manage it himself. 

Q. When he was bossing there what did he say as to his reason 
for stopping the mill? 

A. He said he would not allow it to run or have it run any more. 
Oliver was not at Ossineke when the mill was stopped. The water 
mill was then in good order while it was running. Lumber could be 
manufactured more cheaply at the water mill than at the steam 
mill; the difference would be somewhere in the neighborhood of 
seventy-five cents. John Dale was repairing the water mill in the 
spring of 68. He was fitting upa place in it to set up a shingle 

mill, and repairing the circular carri: ize a little. HH. M. Rob- 
2882 inson forbid the shingle mill to be put in; would not allow it 

run. He said any man that worked on it or did a day’s work 
he would not pay him a cent, and, of course, the thing was aban- 
doned. 

Q. Whom did the operatives obey after that? 

A. H. M. Robinson, while he was in command there, or in charge 
of the thing in the absence of the rest of them. He remained in 
charge by spells as long as I worked there, and I left in 69. He 
took command in the spring of ’68, about the time they went to first 
shipping lumber, and remained until I left, about the Sth or 10th 
of May, 1869. Some operatives declined to obey H. M. Robinson. 

Q). W hat became of them ? 

A. Sacked them off, let them go; wouldn’t pay them either. The 
steam mill was in good order in the spring of ‘68. Its capacity was 
two circulars, butting saw, and edging table. It would cut from 
twenty-five to forty thousand a da ay. [It was worth in the summer 
of 68 thirty -five thousand dollars ($35,000). The season of ’68 about 
eight millions of lumber was sare and about seven million feet 
shipped. The lumber was worth that season as it ran from the saw 
about thirteen dollars. I had a conversation with G. J. Robinson 
in regard to the lumber and the business there. I had conversa- 
tions with him a good many different times in ’68, none in ‘67 at 
all. 

Q. State what he said in 68 in regard to the lumber and the busi- 
ness there, giving the time and place, as near as you can. 

A. He came on the dock one day in ’68. 
2883 @. What month in ’68? 

A. In May, June, July, August, September up to the month 
of December. 

Q. State any one of the conversations. 


Mr. Durrietp: I object, unless the particular time and place of 
conversation are given. 


A. We had just shipped a load of lumber, and Mr. Robinson came 


~~ 
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down on the dock. He got to talking about the lumber. I spoke 
to him, asked him how that joist and seantling sold, and soon. He 
said it sold for better than he expected. He said they would make a 
great deal more out of that concern that season than they expected, 
than any man had any idea of. He told me that a dozen different 
times, and may be more during the season of 68. I was right there 
on the dock the whole time. I was at Ossineke at the time Henry 
S. Cunningham came there in 68. It was about from the first to 
the fifth of September. I saw Cunningham and Geo. J. Robinson 
talking together several times. I saw property delivered by Oliver 
to Cunningham. It was on the dock at Ossineke that the delivery 
was made of lumber on the dock at the time by D. D. Oliver to Cun- 
ningham. 

Q. How much was there on the dock at that time? 

A. That is the thing I have lost my memorandum of. It was 
given in the spring in that other testimony, and that is correct. I 
had a memorandum at the time. I made affidavit in the spring as 
to the amount. 


(The affidavit of the witness, nade in the spring, is handed to him 
that he may refresh his recollection.) 


2884 Witness: There was at that time two million feet on the 

dock, with what was in rafts lying right alongside the dock. 
[t is all the same. Besides Mr. Oliver, Mr. Cunningham; and my- 
self George Melville, George Robinson, H. M. Robinson, and, I think, 
the woman that kept the house were there. It was in the afternoon. 
I think it was on the 5th day of September, 1868. 1 am pretty sure 
it was. There was a vessel came in to load on that day, and went 
out on the ninth or tenth; went out on Tuesday. Thatis the reason 
I know, for I measured the load. The vessel was there over Sunday. 
That is what delayed us a day longer. After that George Hawkins 
acted as Cunningham’s agent in charge of the property. He was 
from York State, | think. 

Q. When Hawkins was in charge of the property what did he teil 
you his capacity was? 

Mr. Durrieip: I object to any testimony as to what Hawkins 
said. 

Q. When he was in charge of the property as Cunningham’s 
agent what did he tell you? 

Mr. Durrietp: I object. It is not yet proven that he was Cun- 
ningham’s agent. 

A. He told me he came there to take charge of Cunningham’s in- 
terest in the concern. G. J. Robinson told me Hawkins had come 
there to be the new foreman and to represent Cunningham’s inter- 
est. 


Mr. Duffield objects to anything George Robinson said. 
Q. What did H. M. Robinson tell you Hawkins was there for? 


Objected to. 
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2885 A. He told me he came there to take charge of the concern, 


and as agent for Cunningham. 

Q. About how long did Hawkins act as Cunningham’s agent ? 

A. He was up on the river, to my knowledge, in the neighborhood 
of four or five days: somewhere about that time; three or four days 
anyhow, to my knowledge. 

(). Did you ever hear the Robinsons, or either of them, make any 
threats concerning Mr. Oliver? 

Objected to as irrelevant. 

A. I did. It was in the store one evening in’68. No; [am mis- 
taken; it was in ’69, in the spring. He said if Oliver got hold of 
those papers and kept them, and didn’t give them up to them, it 
would be a big loss to them, and he would take his life. He told 
that to his son George, and took his revolver out of his pocket and 
showed it to his son. I didn’t stand over three feet from him. Oh- 
yer was not present. He had just left the store with a few papers. 
He had just gune over to the house where he lived. 

Q. Did you ever hear George J. Robinson, in the spring, say any- 
thing in regard to getting Oliver out of the concern? And, if so, 
state what the plan was, as he stated it. 

A. He told me they were going to have a new company; that 
Melville was going to have a quarter interest and Hawkins was go- 
ing to have another quarter interest in the concern; that they had 
got Oliver out. He didn’t say anything about the other half. 

Q. What did George J. Robinson say or do about getting Oliver 

out? 
28586 A. He said he would not have him there; he was going to 
have those other men in. 

Q. Did he state the means or method by which he expected to 
get him out? 

A. He didn’t state openly to me, no more than that the concern 
would be under a new firm; in ’68, at Ossineke, Norway and white 
pine mixed, the stumpage was worth two dollars and a hi uf; white 
pine clear was worth three dollars. 

Q. How many logs were got out at Ossineke during the winter of 
68 and ’69 ? 

A. Somewhere in the neighborhood of seven million; those logs 
were worth about nine dollars ($9) per thousand feet ; stumpage was 
worth about four dollars in the winter of ’68 and ’69: about that 
time (the winter of ’68 and ’69) the property went under the name of 
Cunningham, Robinson & Haines. 

Q. Did they saw the logs economically and in a saving manner? 


Objected to as leading. 


A. No, sir; they did not; they were very extravagant in slabbing 
them; they took off some very large sl: abs—wasted the lumber 
ridiculously ; in the woods that winter they just took the largest 
sized; wasted the timber a great deal; they selected all the best 
quality of white pine; cut it very wastefully ; took nothing but first- 
class out of the woods; they did take some Nor way, but not a great 
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deal of it; they didn’t put in as much Norway that season as they 
did other seasons; it was the first quality of white pine they wanted 
to get. 


ISST Cross-examined by Mr. Durrietp: 


I am forty-three years old. I was at Ossineke, lacking a few days 
of two years; I went there to work on the 9th day of June,’ 67, and 
remained there until the 10th of May, 69; during that time I was 
not absent any more than I was up to Alpena and right back; I 
would go up sometimes on Saturday evening and come back Sun- 
day evening ; when I first began to work there | worked by the job, 
sorting and piling at the water mill and shipping it; I was in that 
business somewhere along in the neighborhood of about five months, 
maybe a little over; the next thing I did I worked about two months 
in the new mill tail-sawing on the big circular; it might have been 
a few days over two months; I think I worked out of doors then 
until sleighing commenced; I don’t know exactly how long, and 
then I went into the woods and went to sealing; it was either in 
December, 67, or January, ’68, that I went into the woods; I don’t 
know exactly how long I was in the woods; it was somewhere in 
the neighborhood of four months; pretty near that; I was there a 
long while after the sleighing left; I did nothing there but seale, 
except helping to load, the same as any scaler; no person sealed in 
that shanty besides myself; it was the shanty of Ellsworth & Price; 
[ scaled nineteen hundred and forty-six, or else nineteen hundred 
and sixty-six thousand, one of the two; | know I scaled that amount, 
because I put a rule to it and figured it up; I had a memorandum 
of it at the time; I saw the memorandum that I had in my book 
somewhere in the neighborhood of a year ago. 

Q. Do you speak from memory as to this amount? 

2888 A. From memory and what I know to be so that I scaled 

that amount. Mr. Oliver has asked me how many I sealed 
in the woods, and I have told him. He did not tell me how many 
[ had sealed. In 1867 I tallied one day at the water mill some- 
where in the neighborhood of twenty-nine thousand, a few feet over. 
[ never built a mill; never contracted to have one built; am not a 
millwright ; my trade is piling and assorting lumber, and [| work at 
building docks. I can turn my hand at mostanything. In regard 
to the worth of that railroad at the mill I just made the figures by 
what my judgment would allow me, estimating what the lamber 
was worth and what it would cost to get it out, ete. I don’t exactly 
know how many feet of railroad thereis, nor how many pounds of iron. 
[ don’t know exactly how many feet in length there is of dock, but in 
width the main part is somewhére about seventy feet. I don’t know 
how far the seventy feet in width runs, but it is not the whole length. 
I don’t know how many piles are in the dock nor how many feet of 
flooring. I worked for Oliver somewhere in the neghborhood of 
tive months on that job; then I worked for Oliver & Robinson ; 
then for the company that is now there. - I left because I didn’t feel 
disposed to work any more. Don’t know that I was dismissed ; be- 
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lieve I left of my own accord; had no difficulty. I never made 
any contract for their lumber or for the sale of any of their logs. 

Q. Was it, in your judgment, advantageous to run the water mill 
after the steam mill quit working ? 

A. I did think it was profit: able to run it. 
2889 . Ever make a careful estimate as to the value of that mill 
in all its details? 

A. Yes, sir; I took itthe way it stood. I didn’t make any figures; 
just estimated it in my own head what it wasworth. If I hadn’t I 
wouldn’t take that for it. I took the mill and the site for the mill 
there and the dam together. I think it was cheap enough at that. 
I know that H. M. Robinson was bossing, because he bossed me. I 
don’t think he was authorized to do it any more than he authorized 
himself, so far as I-could form any idea of it. I have seen him boss 
when his own son was there, too. I think the water mill would 
manufacture cheaper than the steam mill at that time, because the 
expense of running it was not so much. I have seen an estimate of 
the cost of the two. I figured it up myself, and I have seen other 
men figure it up that were working in the mill. Mr. Dufour was 
one of them. 

Q. Was H. M. Robinson exclusive boss there over everybody ? 

A. He was when he had a mind to be a boss. He claimed to be 
boss when he took his fits on him to be boss. He said it was his 
money and he calculated to be boss to suit himself. 

Q. Can you state the exact words that occurred between you and 
George Robinson in this conversation you have testified to in refer- 
ence to the amount of lumber that was sold, the value of it, in re- 
gard to what they were making ? 


A. He said they were doing far better than anybody had. 


2890 any idea of; that they were making money. That was in 
1868. I can’t tell the exact time. Is was through the sum- 
mer or full. I know it was while I was on the dock. I wasthere the 
whole season through. When that delivery took place on the dock 
I knew that Oliver was making the delivery to Cunningham. |] 
was not called in as a witness. I heard the conversation pass be- 
tween the two when they came down on the dock. He said to Mr. 
Cunningham: “ We have looked the thing all over ; here is the 
lumber; you can see just what there is and take it.” I couldn't tell 
you what Cunningham said. The two million feet that were on the 
dock and in rafts at the time of this delivery had not been 
sealed. We just estimated it. I scaled part of it afterwards. At 
that time Melville took the rule and measured one course in the 
pile, and made an estimate of that one course, and then counted the 
courses in the pile, and then figured it up. Hawkins told me 
he came to take charge of Cunningham ’s interest. I can’t savy how 
long he remained there, any more than I said before. I said two, 
or three, or four, or five days—somewhere in that nei ighborhood. 
Q. Did he come in and take possession of the books—anything of 
that kind ? 
A. Not that I know of. I couldn’t say whether he did or not. I 
never had a contract for stumpage in getting out logs. I have 
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worked at it. I never had any contract for putting in logs. I saw 
the books that the scalers used in the woods in the winter. Those 

are the books the clerk showed me—the tally-books they 
2891 used in the woods in the winter. I never footed up the 

aggregate. The clerk had figured them all up and showed 
me the figures. Reuben Gallup was the clerk. The sealers swore 
to the amount they scaled. They swore me in the spring when 
[ delivered up my book, when I got through sealing. The clerk 
told me it amounted to eight million. I could see that their books 
and mine amounted to about eight million. It was in ’68 that the 
wasteful cutting of lumber to which I have referred took place. It 
then went under the name of Oliver & Robinson. It was not all 
under their name. ‘The wasteful cutting in the woods was done in 
the winter of ’68 and ’69. I didn’t work in the woods at the shanty 
in “68 and ’69. I was helping build a dam and getting out timber 
for a dock and spiles. Since last fall I have been working for F. 
N. Barlow, at Alpena. TI live there now. I didn’t scale any logs in 
the winter of ’68 and ‘69. 

(. How do you know the amount that was shipped the season 
of ‘68? 

A. | inspected myself over five millions of it, and Kline, of De- 
troit, inspector, inspected about a cargo anda half himself, and 
George Melville the balance, which foot-over seven million. I have 
traveled from Alpena to come here. I believe it to be two hundred 
and forty-eight (248) miles the way I came. I have been in attend- 
ance three days. 


(Signed) WILLIAM F. LEECH. 


2892 JULY 29. 

JAs. H. Reep, sworn for complainant. | 

[ live in Alpena, and have hved there one year last spring. Pre- 
vious to that I lived at Ossineke, at which place I went in ‘65, and 
remained four years. I left in the middle of January, 1869. Dur- 
ing the whole of the time I was there I was employed upon the 
Oliver Devil river property. I was scaling there in the winter and 
running a circular saw in the summer. Iran a lath mill when I 
first went there. In the winter of ’67 and ’67 I sealed 2,300,000 feet 
of logs. There were logs.got out beside what I sealed. I could not 
say how many. ‘They were hauling ten or twelve days with four 
teams. In the summer of ’67 the water mill was running at Ossi- 
neke. The machinery in the water mill consisted of a circular, up- 
right butting saw, edger, and lath mill. It would eut from 12,000 
to 17,000 per day, and about 8,000 of lath. I worked in the mill. 
[t was in good order. In my judgment at that time that mill was 
worth about seven or eight thousand dollars. In the fall of ’67 the 
railroad track from the water mill to the dock was in a good condi- 
tion, as was tlie dock itself. Part of it was built that season. In my 
opinion the railroad track and dock were worth about $6,000. 

Q. Will you describe what buildings were on this property in the 
latter part of 1867 ? 
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2893 A. There were five dwelling-houses, carpenter shop, and a 
blacksmith shop, three barns, and a warehouse and store. 

Q. Was the store a separate building from the buildings you have 
mentioned ? | 

A. Yes, sir. What I have enumerated is additional to the two 
In the winter of ’67 and ’68 I was employed on work in the 
steam saw-mill. She ran until March—all winter. There was one 
saw running night and day. We had two gangs of men. We cut 
about 26,000 per day. In the summer of ’68 I still continued in the 
steam mill. We ran two circulars, and were cutting about 50,000 
feet per day. One saw ran 24 hours and the other twelve. The 
mill at that time was in a good condition for running. I consider 
the value of the steam mill in 1868, in the summer, to haye been 
about $30,000. 

(. Were you in Ossincke at the time Henry 8. Cunningh»m came 
there in 1868? 

A. I was. 

Q. Were you called to witness any papers when he came there? 

A. Yes, sir. I know what the papers were. They were deeds 
from Oliver to Cunningham. This was about the first of Septem- 
ber, 68; I cannot fix the date. I do not remember who came and 
‘alled me to witness. It was at Oliver’s house. 

Q. State whether any person was appointed agent by Mr. Cun- 
ningham ; and, if so, who, and whether you were present ? 

A. G. W. Hawkins. I was present. 

Q. Who was called to witness the appointment, if any person, of 

Hawkins as agent by Cunningham? 
2894 A. R. E. Gallup and myself. 
Q. State what Cunningham said on that occasion. 

A. He says I have purchased Oliver’s property and interest in 
this copartnership, and I put Hawkins here in my stead to run the 
property until I get back. 

Q. Who were present besides yourself and Cunningham ? 

A. R. E, Gallup, Mr. Oliver, G. W. Hawkins, and Samuel Ells- 
worth, and Oliver’s wife. 

Q. Where was this appointment of Hawkins made? 

A. In Oliver’s house. 

Q. How many million feet of logs did the firm of Oliver & Rob- 
inson get out in the winter of 1867 and ’68? 

A. About six or seven million. They were worth about $9 per 
thousand. ps 

Q. At the time of the conveyance of Oliver to Cunningham was 
there any lumber on the dock, and what amount, in your opinion ? 

A. Between one and two million. Cunningham remained at Os- 
sineke five or six days. I was not called to witness papers between 
Cunningham and Oliver more than once. I believe the actual date 
of my witnessing the papers was the 3d of September. I am not 
positive. 

Q. State whether, when Cunningham appointed Hawkins as his 
agent, he said anything in regard to the time that he, Cunningham, 
was going to run the property ? 
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A. He said he was going to run that property until the debts 
were paid. 
(). State whether H. M. Robinson came to Ossineke in 1868. 
2895 A. He was there. He came in May. He came there with 
money to pay some of the men. ‘He told them if they were 
to work for him he wanted them to do as he told them; and if they 
worked for Oliver, he wanted them to look to Oliver for pay. 
Q. Who took charge of the property when Robinson came there 
in 1868; who was at the head of affairs? 
A. His son, I believe, and himself. 
Q. State what H. M. Robinson said after he took charge in regard 
to Oliver. 
Objected to.any statement of H. M. Robinson as incompetent. 


A. He said Oliver did not own anything there—anything that he 
had in the house. He could go and take his watch in his pocket, 
and if he wanted his bedstead or bed he could go and take it. + 

(. Do you know whether after H. M. Robinson came there any 
shingles or shingle-wood or logs belonging to the concern went out 
into the lake? | 

A. No, sir. I cannot tell exactly the amount, but there must 
have been two or three hundred thousand, worth about $6 per M. 

(. By whose fault did they go out? 

A. George Robinson ordered them out of the boom. He ordered 
the men to let them drift. This was in the summer of 1868. 

Q. Do you know what he let them out for? 

A. No. Not unless they had no way of working them up. There 
was a shingle mill there, but it was not put up, and they could not 
work it up without the mill. [ do not know why the shingle mill 
Was not put up. 


2896 Cross-examination by D. B. Durrietp: 


I ceased to be at Ossineke in 1869. I left there because I had 
hired out to go into the woods for Mr. Oliver. [| am now in his em- 
ploy. I was not dismissed from there by anybody. 

Q. When you say you sealed 2,500,000 feet of logs in the winter 
of 1866 and ’67, from what do you make that estimate. From 
memory or figures, or reference by Mr. Oliver, or what ? 

A. No, sir: by the book | kept. I recollect the number of feet I. 
handed in. I have not seen the book since I delivered .it to them in 
the spring of 1867. 

Q. Do you recollect the figures from that date ? 

A. Yes, sir; those figures have not been furnished to me by any- 
body. 

(). How do you know that mill cut 7,000 feet a day, and from 
5,000 to 5,000 lath ? 

A. One reason is I worked in it. I have tallied it, and I have 
known it to do that much. 

Q. How do you estimate the property at $7,000. Did you ever 
make a careful estimate of the property as it stood, looking it over 
in detail, and reach that conclusion ? 


1260 . GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


A. No; I have worked there. I can estimate from the work that 
is done. I call it seven thousand dollars to the best of my judg- 
ment. 

Q. You made no detail or estimate of it in its parts? 

A. I heard others say ; that is all. I never made a detailed esti- 
mate of it. 

Q. Did you ever make a detailed estimate of the value of the 
steam mill? 

A. No, sir. 
2897 Q. How do you know it is worth the amount you put upon 
it; did you hear others estimate it? 
- A. I heard very nearly what the machinery cost, and what the 
job was let for putting it up. 

Q. Is that the way you get at the value of it? 

A. Yes, sir; partly. | 

I guess the railroad is nearly 60 rods long. There was not much 
iron in it. The track was made out of hard wood. I do not know 
the cost of the whole of it of my own knowledge. I do not know 
how much the dock cost. I know what they paid one man for put- 
ting on an addition—something over $2,000. I never made an esti- 
mate of the cost of the whole. 

Q. How many days did the steam mill cut 50,000 a day while you 
were there, and how many days was she idle in the summer of 1868? 

A. She was not idle a great many days. I do not know that she 
was any. She may have been one day. They generally blow off 
one day and fix up a little. I do not think she varied a great deal 
through the summer; she may not have run as much some days, 
and some days she may have cut more. I have never measured any 
day’s yield, but I have worked right along, and have seen the fore- 
man generally measure, and he would tell us very nearly what we 
were doing. | 

Q. How do you know that those were deeds that you witnessed ? 

A. Mr. Cunningham read them. 

Q. What was it about; do you know? 

A. About the Devil river property. 

Q. What did the deed purport to be? 

A. Oliver’s interest in that. 
2898 Conveyed Oliver's property and interest in that property, 
do you mean? 

A. Yes,sir. I do not assume to fix the exact date: I think it was 
the 3d of September. 

Q. How do you know there was that amount of lumber you speak 
of on the dock at the time of the delivery; did you measure it? 

A. No, sir; but I was around there. I know there was quite a lot 
of lumber there, any way. 

@. Have vou gone over with Mr. Oliver these various facts about 
which you have testified before being examined to-day or yester-: 
day ? 

A. He asked me if I recollected. I told him I recollected some, 
and told him what I did recollect. 
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Q. You went over this whole field of inquiry with him before you 
came here as a witness ? : 

A. Yes, sir.. I have never dealt in lumber selling and purchasing 
it; my business is running a circular saw; I have been at it three 
seasons, Where I have taken the whole charge of the thing. I was 
one summer in learning. ; 

(). What sort of logs were those that Robinson set adrift? 

A. They were got out for shingle; they were in the log. 


Redirect: 


Q. What company was running the Devil river property when 
you left in Jan., 69, at the time you quit working there? 
A. That isa pretty hard thing to get at, | guess. Cunning- 
2899 ham, Robinson, Haines & Ranney, I believe. I came from 
Alpena on purpose to attend this examination. I arrived 
here yesterday afternoon, and am going directly home to-morrow 
morning. Iam employed at $4.00 per day, and left work to come 
here. 
(Signed) J. H. REED. 


August 9, 1871. 
FRANK H. Dyer, sworn for complainant: 


I live in Alpena; have lived there 12 years; am 35 years old. 
My present occupation is land-hunting, at which business I have 
been engaged about five years. Before that I worked in the lumber 
works—lvaded vessels with lumber, etc., as a laborer. I have been 
in business connected with lumber ever since I have been at Alpena. 
I am acquainted with the Devil river property, and have been more 
or less for 10 years. I have been over a large part of the lands be- 
longing to that property for the purpose of examining them. A part 
of this land I have examined for Mr. Oliver, and some of those lands 
I have seen while examining lands for other parties; that is, lands 

adjoining those and intermixed with those. My object in 
2000 making the examination of those lands the last two times I 

saw them was to see in what shape the lumber had been cut 
by the company holding the Devil river property, and also to look 
after trespass, surveying out lands, and measuring out timber cut 
on other parties’ lands on Mr. Oaks’ lands. The examination I 
made did not enable me to estimate the value of the lands per acre; 
it enabled [me] merely to estimate the amount of standing timber 
per acre. | do not wish to be understood to state that I ean tell 
within a half million. I was last over these lands in July, 1871, last 
month. 

Q. What descriptions of lands have you been over, and about how 
many acres? 

A. First and last 15,600 acres, more or less, according to the 
survey. 

The descriptions are as follows: 


In Town. 29 North, Range 8 East. 
S. E. of the S. E. and the N. W. of the S. E. of section 3. 
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S. E. of the N. W, of section 4. 

S. E. of the S. E. and S. W. of the N. E. and the west half of the 
S. E. and the west half of section 5. 

Kast half and N. W. quarter and the S. W. of the S. W. of sec- 
tion 6. 

N. W. of the N. W. and the N. E. quarter and the north half of 
the S. E. and the S. E. of the S. E. of section 7. 

The whole of section 8. 

The west half of the N. W. and the west half of the S. W. of sec- 
tion 9. 

The north half and the N. W. of the S. W. and the east half of 
the S. E. and the S. W. of the S. E. of section 10. 

The west half of west half of section 14. 

The east half and 8. W. quarter and south half and N. W. quar- 

ter of section 15. 
2901 The whole of section 17. 
The north half and the northeast of the S. W. and the 38. 

KE. quarter of section 19. 

The whole of section 20. 

The whole of section 21. 

The north half and the south half of the south half, and the N. 
W. of the S. W. and the N. E. of theS. E. of section 22. 

The west half and the N. W. of the S. W. quarter and the east 
half of the east half of section 23. . 

The west half of the N. W. and the S. W. of the S. W. of see- 
tion 25. 

The south half and the east half of the N. E. and the S. W. of the 
N. E. and the N. W. quarter of section 26. 

The whole of 27. 

The east half and the N. W. quarter and the south half of the S. 
W. quarter of section 28. 

The N. E. of the N. E. of section 30. 

The south half of the S. E. of section 31. 

The N. E. quarter and the south half of the S. E. and the N. W. 
of the S. E. and the south half of the S. W. of seetion 32. 

The west half of the N. E. and the S. E. quarter of section 33. 

The east half and the west half of the S. W. and the S. E. of the 
S. W. of section 34. 

The north half and the south half of the S. W. of seetion 35. 

The west half of the N. W. and the south half of the S. W., and 
the N. E. of the S. W. and the west half of the S. E. and the N. E. 
of the S. E. of section 36. 

Number of acres 11,160 in that town. 


9902 Town. 28 north, range 8 east. 


coe 


West half of the S. W. of section 1. 

South half of section 2. 

The southeast quarter and the west half of the N. W. of section 3. 

The whole of section 4. 

South half and the north of the N. E. and the S. W. of the N. FE. 
and the north half of the N. W. and S. W. of the N. E. of section 5. 
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The east half of section 6. 

The east half of the N. E. and N. W. of the N. E. of secétion 7. 

The east half and the north half of the N. W. of seetion §. 

The west half and the N. E. quarter and the N. W. of the S. E. of 
section 9. 

The whole of section 10. 

The north half and the north half of the S. E. half and the S. W. 
of the S. W. and the S. E. of the S. I. of section 11. 

The S. W. of the S. W. of section 12. 

Number of acres, 4,440. 


Q. From your examination of the lands by referring to the map 
ean you tell about what proportion of the whole number of acres 
has been cut over? 

A. I should think about 5,000 acres—one-third of the whole of 
that part. This is not all of the Devil river property. There is 
some*more besides these. I should think, taking it in that county, 
the county Devil river is in, there are about 4,000 acres more be- 
longing to the Devil river property, beside the 15,600 acres I have 

deseribed. 
2903 Q. State in what manner the timber has been cut upon 
those 5,000 acres. 

A. On sections 22, 23, 26, 27, and 34 it is badly cut. It is cut 
rather wastefully, and a good deal of the timber left. The best 
timber picked out—not cut clean. 

(). About what proportion of these sections is left and what pro- 
portion taken away ? 

A. I should think three-fifths was taken away. 

(). In what way has the timber been cut upon the remainder of 
the lands which you examined ” 

A. That was cut as well as it is ordinarily cut. If the lumber 
had been cut clean I should judge the stumpage to be worth $3 per 
M for white pine and $2.50 for Norway. In the way in which it is 
cut I should think the lumber that was left would be worth $1 more 
per M than what was taken away. I should judge that there was 
from seventy to seventy-five millions of pine timber left upon the 
15,600 aeres. 

Q. What, in your opinion, is that worth per thousand ? 

A. That is a pretty hard question to answer, for this reason: 
Some of it is quite a distance from the water, and that would make 
it worth less. A man could not get so mnch for it as he could if it 
was nearer. That class of timber is worth $3 a thousand for white 
pine and $2.50 for Norway. I should think that would be a fair 
price. What I judge from is the rates at which lumber is selling 
up there. J wish to qualify that a little. The lumber that is on 

the land, that has not been cut, you understand, I should 
2904 think about half is Norway. The land, in my opinion, after 
the timber is moved, would not be worth ten shillings an acre. 
I hardly feel qualified to set a price on that land now. There is a 
good deal of it that would not be worth paying the taxes on. Some 
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of it is good farming land. The descriptions I have given do not 
include the lands upon which the mills stand. 

Q. Can you state what improvements are upon these lands in- 
cluded in the Devil river property which are not pine lands ? 

A. They made some slab-docks, and built some dams. I am re- 
ferring to the improvements made by Cunningham, Robinson, 
Haines & Co. 

Q. Describe the improvements as they exist. 

A. A steam mill, two engines and a number of saws. I do not 
know how many. I know there is a gang in it. There are a good 
many houses on the property. I do not know the exact number— 
one good large boarding-house—a nice building. I am not able to 
state what the lands which are not pine lands upon the Devil river 
property, together with the improvements, are now worth. 

(). State whether you know what are commonly called the outside 
lands, connected with the Devil river property. 

A. What I mean by the outside lands, are lands up Alpena 
county, on the west of Thunder Bay river, or tributaries. Ido not 
know how many of them belong to that property. 

Q. Will you look at the descriptions in the list, which are marked 

with a pencil check, and state which of these lands you know ? 
2905 A. These lands I have been over and I suppose them to 
belong to the Devil river property, but I do not know. 

Q. Do you know that they are lumbered in connection with the 
Devil river property ? | , 

A. They are not lumbered. The following descriptions I am ac- 
quainted with: 

The east half of the S. W. quarter, section 9, 50 north, range 8 east. 

The N. E. quarter of section 21. 

The N. W. fractional quarter of the N. W. fractional quarter of sec- 
tion 22. | 

There are some more here, but I would not feel qualified to say 
what they are without I lookedatamap. Those which [ have named 
are pine lands, pretty good pine—white pine and Norway, worth 
probably, right through, lying where it does, $2.75 per M. Those 
descriptions I have just read I would suppose to be worth $6.00 per 
acre. 

(The witness being shown a map, says:) I will now read the de- 
scriptions of lands included in the Devil river property, not in- 
eluded in the 15,600 acres which I have described. 

The N. W. fractional of the N. W. fractional quarter of section 2, 
town 29 N. range 8 E.; north fractional half of the S. W. fractional 
quarter of section 2. 

N. W. quarter of section 11. 

N. E. of the 8. W. 11. 

All of section 12. 

East half of the N. E. of 13. 

North half of the N. W. of 13. 

North half of the 8S. W. of 13. 

North half of the N. E. of 14. 


«| 
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2906 There is more in the town. east of this, of which I do not 
know the descriptions. 

| Cross-examination by D. B. Durrietp: 

‘Q. How many lands have you looked over since you have been in 
the business ? 

'A. I cannot tell, but em ly from three to four hundred thou- 
sand acres. 

Q. How did you look over these lands after you found them? 

A. Some of the 1m. we find a corner section or (Us irter post, ¢ and fol- 
low section lines, north and south, east and west, to other corners 
and section posts ; I cannot tell you exactly the lines we went, be- 
cquse I do not always follow a section line, but go around through 
the timber to other corners. 

‘(.. Did you cross over the sections anywhere else? 

‘A. Yes; I went through the section from one corner, and diago- 
nblly to another corner. 

'Q. When you went across sections diagonally, did you run along 
the section lines also? 

A. No, sir; in some of them I have started and gone west in the 
lands, say,a mile and a half, and then south a half mile, and south- 
east a half mile, and’ south 80 rods, and back east a mile and a 
quarter, and then north a mile, and in that way around through it. 

(). At whose request did you look over these lands to see how they 
were cut? 

A. At Mr. Oliver’s. 

Q. Who paid you for it? 

A. I look to Mr. Oliver for pay. 

2907 Q. When did you do this; in July? 

A. Yes, sir; understand me, this particular work that he 
employed me to do I did in July, but I have been through that land 
at other times, both in 1870 and ‘71, but not at his request, nor any 
one else’s in particular; I have been hunting lands around in that 
vicinity. 

. Your testimony upon the way in which the timber is cut is 
based upon your last examination ? 

A. Yes, sir; and I examined it more particularly the last time 
to see how the timber was cut than I did to see what timber was on 
the land. 

(). State, as near as you can, what Oliver said to you about those 
lands; what you were to do. 

He wished that I should examine and see how those lands 
were cut; whether they were cut economically or not; that is, whether 
they cut the timber as a man would generally cut his pine timber; 
cut it savingly; not waste it; and he wanted me to see what the 
difference would be in the value of the timber that was taken off, 
and what was left on the lands that were cut, and get a general idea 
of the rest of them, but not a careful estimate; if I recollect right 
that is what he told me, as near as | can remember. 

Q. How long were you making this search for Oliver? 

A. I was fourteen days in the first descriptions 1 have given you 
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Q. Did you go all over those 15,600 acres in July to see how they 
were cut? 

A. No, sir; I was not on all that land in July. 

Q. Have you given usa list of the lands that are cut that you 
went over ? 

A. Yes, sir. I have given you a list of lands that were cut 
wasterully, in my judgment ; but did not give you a list of 
all the lands that were cut. There are other lands that were cut 
well, in my opinion; so I did not make any mention of them. 

Q. When you say these certain sections are so wastefully cut, do 
you mean the entire section ? 

A. No,sir. What land is cut on the cities 
lines to see how much was cut; but most 
all over. 

QC an you tell us from that map how much of those sections are 
cut over . 

A. 2a f cut ali over. There are pieces 40 rods wide and 80 rods 
long that have not had a tree cut on. 25 1s cut all over, also. The 
west half of 26 is cut all ovor. The east half of 26 is not cut all 
over; and I cannot say exactly what part is cut over. Section 27 
is cut all over. 

In section 34, the N. E. quarter is cut all over. 
ter, I think, is not all cut over. 

Q. You do not know, of your own knowledge, who cut the timber 
on the lands that you looked over, to see how “the ‘y were cut? 


A. No, sir. 


Redirect.: 


29908 


I did not run the 
of those sections are cut 


The S. W. 


quar- 


Q. Have you any reason to believe who cut and took away the 
timber from the land which you examined? 


Objected to. 


A. Yes. I have reason; because this company at Devil 
river lumbered in that part of the country. That is where 
they got their logs. I did not see them when they were cut- 
ting the timber : but the logs were in the river, coming down the 
river at that pl: wee; and the logs were cut on that land; and I 
measured the timber cut on some lands intermixed with that, and 
marked it cut by that company, and understood it was cut by that 
company. 

Q. You mean you picked out some timber and marked it your- 
self as cut by that company ? 

A. Yes, sir. 

Q. W hat mark did you put on? 

A. I marked it in my book as oak timber, cut by the Devil River 
Company. 

Q. What company do you refer to, when you say the Devil River 
Company. 

A. I refer to Robinson, Haines & Cunningham. 
exactly the firm name. 


2909 


I do not know 


fo = em: 2 28 0 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 1267 


Reecross: 


« 
: Q. You marked that oaks’ lumber, because some one told you 
that Robinson had cut it? 
‘ A. Yes, sir. 
' y , . 
Y. By Mr. Russet: You mean where they got over the section 
lines ? 
t A. Yes, sir; and some where they went over the subdivision lines. 
_ Q. By Mr. Durrietp: You do not know they went over at all? 
A. I know it as well as we know anything. We are just as sure 
. ’ as we can be, and not know it to a dead certainty. 
2010 @. You only know it from what people told you? 
A. Yes, sir. 
Q. Did you ever see Robinson’s men lumbering in that vicinity ? 
A. No, sir; I have seen them ‘cutting the lumber roads in through 
that land; that was in 1870. 
(2. What section were those roads on? 
A. I did not look at that time to see what particular section they 
were on, but I can tell you within 80 rods. They were cutting the 
roads through the south half of section 27, town. 29 north, range 8 
east. I do not know these were Robinson’s men, except from hear- 
say. I could not swear they were Robinson’s men. I would not 
swear that the firm of Robinson & Co. ever cut any lumber in sec- 
tion 27. I came from Alpena. I do not know the distance. I left 
5 Monday, August 7th. I reached here yesterday, the Sth. I will’ 
, leave to-morrow, the 10th. 
(Signed) Fr’. H. DYER. 
; 2911 Aveust 10, 1871. 
DANIEL CARTER sworn for complainant: 
; I live in Alpena, and have lived there fourteen years this fall. 


My business has principally been in the woods, traveling, locating 
j pine lands, and looking them over for other folks. I am 56 years 
of age. I have been acquainted with the Devil river property about 


‘ 
, lourteen years. [n the fall of 1868 | was employed on that property 
by old Mr. Robinson to estimate the timber upon it. 
Object to any testimony as to employment by Robinson. 
' [I was in town. 28 north, range 8 east, on sections 4, 6, 9, and 10, 
and some on section 3. This was in October, 1868. The mill was 
> being run at that time by the Robinsons. 


(Q. Anybody in connection with them, to your knowledge? 


A. They used to say so, but I cannot swear to It. 
©. Who went with you to estimate the timber? 
A. Mr. Melville and a man by the name of Robert Robinson and 
a man named Price. My instructions then were to estimate the 
timber on such sections, and run lumber roads, pick out places for 
| camps among the best timber that I could find. 
| Q. State whether you have been over those lands since. 
A. Yes, sir. 
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2912 Q. Any additional lands, or merely the descriptions which 
you have named? 

A. Additional ; in the latter part of June, 1871,for Mr. Oaks. He 
has lands right around among them that there had been trespassing 
upon. I went there to estimate the cut timber. 

Q. Have you been sent there by any other person recently ? 

A. Yes; I was requested by Mr. Oliver to look it over to see what 
situation everything was in. 

Q. Give the descriptions which you examined in July, 1871. 


A.— 
Section 29 north, range 8 east. 


East half and north quarter and south half of 8S. W. quarter of sec- 


tion 28. 


N. E. of N. E. of section 30. 

South half of S. E. of section 31. 

N. E. half and south half of S. E. and N. W. of 8. E. and south 
half of S. W. of section 32. 

West half and north half of N. E. and S. E. quarter of section 
33. ; 


East half and west half of S. W. and 8S. E. of S. W. of section 


_ North half and 8. E. half and south half of S. W. quarter of sec- 
tion 35. 

West half of N. W. and south half of S. Wand N. E. of S. W. and 
west half of S. E. and N. E. of S. E. of section 36. 

S. E. of S. E. and N. W. of S. E. of section 3. 

N. E. of N. W. of section 4. 

S. E. of S. E. and S. W. of N. E. and west half of S. E. and west 
half of section 5. : 

East half and N. W. quarter and 8. W. of S. W. of section 6. 

N. W. of N. W. and N. E. quarter and north half of 8. E. and 8. 
E. of 8S. E. of section 7. 

Whole of section 8. 

West half of N. W. and west quarter of 8. W. of section 9. 

North half and N. W. of S. W. and east half of S. E. and S. W. of 

S. E. of section 10. 
2913 West half of west half of section 14. 
East half and 8. W. quarter and south half of N. W. quar- 

ter of section 15. 

Whole of section 17. 

North half and N. E. of 8. W. and 8. E. quarter of section 19. 

Whole of section 20. 

Whole of section 21. 

North half and south half of south half and N. W. of S. W. and 
N. E. of 8. E. of section 22. 

West half of N. W.and 8S. W. quarter and east half of east half of 
section 23. 

West half of N. W. and S. W. of S. W. of section 25. 

South half and east half of N. E. and S. W. of N. E. and N. W. 
quarter of section -26. 
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Whole of section 27. 
Whole number of acres, 11,160. 


In town 28 north, range 8 east. 


West half of S. W. of section 1. 

South half of section 2. 

S. E. quarter and west half of N. W. quarter of section 3. 

Whole of section 4. } 

South half and north half of N. E. and 8. W. of N. E. and north 
half of N. W. and S. W. of N. W. of section 5. 

Kast half of see ‘tion 6. 

Kast half of N. E.and N. W. of N. E. of section 7. 

Kast half and north half of N. W. of section 8. 

West half and N. E. quarter and N. W. of S. E. of section of 9. 

(). State whether all these descriptions which you have given as 
having been upon the Devil river property, so called —. 

A. Yes, sir. 

(). State about how many acres are included in those descriptions 

as having been covered by your examination. 
2914 A. Fifteen thousand six hundred. These were all pine 
lands. 

Q. State whether any proportion, and what proportion, you found 
to have been cut over. 

A. 1 found sections 4, 10, 11, and 12, in town. 28, range 8, and 
some of section 5, same town. ‘There is not any of it that is all cut 
clean. ‘There is some left. 

Q. What proportion of the whole 15,600 acres examined by you 
was cui over? 

A. I think they had been over part of it, and cut out here and 
there—nearly half of it. 

Q. Do mean nearly half of all the lumber standing upon the 
15,600 acres ? 

A. No, sir. Nearly half the number of acres. Half the lumber 
is not cut. 

Q. What proportion of the lumber has been removed from that 
part which has been cut over‘ 

A. Some of it has been si cut out. In section 10, in 28, and 
8, it is all taken off but about 25,000 left in one corner. On 11, 
there is only a little spot cut, and also 9, 4, and 5 are mostly cut out, 
only a few trees left. Wherever they have cut there is timber left, 
except there are a few sections that they cut on; they cut roads all 
over it, and pick out the best white pine, and now and then a large 
Norway. I was there in the fall of 1870, and found them making 
roads in section 35, and through 27 and 26. They were at work 
there when I went in, making these roads. The men said they 
were at work for Robinson. 


Objected to. 


9915 Mr. Robinson’s foreman was there. Mr. Robinson was not 
there himself. This was in the fall of 1870. 
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Q. In the winter of ’68 and ’69, and ’69 and ’70, state who lum- 
bered upon the lands which you have referred to and examined ? 

A. Mr. Melville was foreman there. He had a cainp on some of 
it; and Mr. Robinson had a camp, and Mr. Price. 

Q. For what partnership or company or concern were those camps 
operating ? 

A. They said they were working for Robinson. That is all I 
know about it. Mr. Robinson sent me with them to locate their 
camps. 7 

Q. Do you know to what place the logs removed from these lands 
had been run and manufactured ? 

A. I did not follow the logs down the stream. I was there in the 
spring again, and saw them running those logs down to the mouth 
of the Devil river, to their mill; the mill the Robinsons were then 
running, called the Devil river mill; the mill formerly occupied by 
Oliver. 

Q. What was the standing timber or stumpage worth when cut 
clean upon this land? 

A. That quality of timber they sell for $3.00 and $3.50 per M 
where they cut it clean, where the camps were. 

Q. Was the stumpage worth more in the way in which the timber 
was actually cut ; and, if so, how much more? 

A. Worth a dollar more. 

Q. How much standing pine timber is there now upon the 15,600 

acres which you have recently examined ? 
2916 A. As near as I could get at it—and I spent a great deal 
of time there—from seventy to seventy-five million feet. It 
is worth about $5.00 as it stands. On an average, the 15,600 acres 
would probably be worth $1.50 per acre. 

Q. State how much other property is included in the Devil river 
mill property, in addition to the 15,600 acres which you have already 
described. 

A. I could not answer that correctly. I know the mill stands 
on section 12; that is not included in the descriptions I have given 
in the minutes. | 

Q. Can you give the descriptions of the other property ? 

A. Not all of the lands; I know the mill stands on fractional 
section 12, and that whole fraction belongs to Devil river property ; 
I never run it out to know how many acres there are in that section; 
I cannot give any estimate of how many acres there are in the 
Devil river property in addition to the 15,600 acres; I never had 
anything to do with any of the rest of the lands. 

@. Are you acquainted with the property which was deeded to 
Cunningham by Oliver outside of towns. 28 and 29? 

A. Yes, sir; some of it. : 

Q. What, in your opinion, is the value of that property ? 

A. I have almost forgotten the quantity of that land; some of it 
is worth $5.00 an acre; there are some lands that will sell, I suppose, 
for $20.00 an acre, some for $25.00. 

Q. Have you ever proposed to purchase that outside property ; 
and, if so, at -what price ? 


: 
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; 2917 A. I do not remember now as I ever did; I may have had 
ul some talk about it, but I have almost forgotten what it was. 
[ would not state now how many acres are included in that out- 

h, side property, although I had a list of it once, but it slipped my 
‘ mind how many acres there were. I remember the fact of some of 
? . this mill property being advertised for taxes; I suppose the taxes 


were not paid or it would not have been. 
Cross-examination by D. b. Durrietp: 


Q. You speak about a few of these sections having been cut over, 
and how much white pine was taken off; can you state how much 
pine was so taken off, or what quantity of land was cut over ? 

A. I can tell you what lands were cut over, but I cannot tell you 
how much; they cut on 26, 27, and 35, and town. 2%. 

(). Do you mean all over those sections? 

A. They have been all over, but there is not half. the quantity of 
lumber cut on those; there nave been roads cut all over. 

(). How many trees have been cut off? 

A. I cannot tell you, for I did not count them; I know the big 
white pine was cut, and now and then a big Norway. 

Q. How many feet of white pine do you suppose were taken off? 

A. I cannot tell vou that, for I did not measure to see; | could 

, got at it pretty nearly by measuring the length where they took 

out, but I did not do that; I was last over this 15,600 acres in July, 
yee i” 
% 2918 Q. Did you make any record of the fact of their being, in 
| your opinion, from seventy to seventy-five millions of pine 
taken from that tract ? 
| A. Yes, sir. 

Q. Did you foot it up on these different sections? 

A. Yes,sir. We had it separate in the different sections, and | 
footed it up altogether, when we got done. We did not estimate 
each section by itself. 

Q. What do you consider, independent of the mill, that these 
lands would be worth, per acre, as they stand timbered ? 

A. I would judge they would sell for $10.00 per acre. 

Q. Suppose there were no mill at the mouth of the river? 

A. The river being there, it would sell for that. 

Q. What could these lands, stripped, be used for? 

A. There is a good part would make good farms; I should judge 
about two-thirds. 

- Q. Any settlement there? 

A. No, sir; not on the lands; some little patches cleared on it, 
but nobody living there. No roads but lumbering roads, and a State 
road runs down through it, but the heft of the pine is off to the 
west of it. This memorandum of lands I submitted here were taken 
by me from my book yesterday. Mr. Oliver was not with me when 
I made this examination. We were in there on that property some 
fourteen days; on that property and some other lands that were 
mixed up with the Devil river property. 


>a 


RR tina . 


. < 
eae @ 


1272 GARRETT B. HUNT. ET AL. VS. DAVID D. OLIVER. 


2919 Q. Do you know that these 15,600 acres are embraced in 
what is known as the Devil river property ? 

A. I have had a list given to me several times for that property. 

Q. By whom? 

A. Mr. Oliver. And also I have been to the records and examined 
for myself about that property. 

Q. Do you know whether the Preston lands, so called, or any part 
of them, were embraced in these 15,600 acres ? 

A. I think there are some of them that they call that. 

Q. What proportion of them? 

A. I do not know. I recollect of seeing it on the records. I did 
not take it down particularly; about that I did not care at time 
whether it was Preston’s lands or not. 

Q. Do you know what proportion of these lands was embraced in 
the mortgage of Oliver, Hunt, Eshelman & Cunningham ? 

A. If I recollect right, all that description, and some outside. 

Q. How do these Preston lands compare in point of value with 
other lands as timbered ? 

A. There is good timber on it; I do not think any better... I 


think they are less cut than the other lands. They had a shanty on 


one tract of the Preston lands last winter. 
Q. Can you tell what proportion of them were cut, and how much? 
A. I can tell you how much is cut at that shanty. I think about 
4O acres. 


2920 Redirect : 

Q. Is there any material difference between the value of standing 
timber on this property and the value of the lands after the removal 
of the timber, between September, 1868, and June, 1871, when you 
made the examination. What I mean, had there been any material 
rise in the stumpage? 


Objected to as irrelevant. 


A. I suppose lands have raised since 68. I should judge ten per 
cent. 

Q. What are you actually doing now ? 

A. Everything I have done this summer has been in the woods 
estimating pine lumber for other people. I have come from Alpena. 
I arrived Tuesday noon and I was taken sick, when you proposed to 


examine me. I would have left this morning (Thursday). 
(Signed) DANIEL CARTER. 

2921 Avaeust 3p, 1871. 

STEPHEN MILLER, sworn for complainant: 

I live in Ogdensburgh, and have lived there about 19 or 20 years. 

Q. In 1868 did you know the firm of Oliver & Robinson, of Devil 
river? 

A. I do not know whether it was in 1868, or when it was. I know 


Robinson, and I made a contract with them ; but what year it was I 
am unable to tell. It was the firm of Oliver & Robinson. I knew 


ee 
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Robinson, but not Oliver. It wasthe old gentleman Robinson. The 
young man I did not know at the time. 

Q. You made a contract with the firm of Oliver & Robinson? 

A. I made a contract with old Robinson, I will style it, because I 
did not know any other man. | 7 


Objection to any contract not produced. 


Q. Where is that contract ? 

A. Whether I have it at home or not I cannottell you. I did not 
know Oliver or George J. Robinson at that time. I did know him 
when we made the last contract, but not the first. 

(). You say you made the contract with the old gentleman. State 
in what capacity he acted at that time, when you made the con- 

tract. 
2922 A. I think I remember that distinctly. Robinson said he 
had bought out an interest with Oliver up there, and that he 
controlled it all—the sales and receipts; and I had a little doubt 
about contracting with him, and he showed me the contract and I 
looked it over at the time, but now Iam unable to tell how that 
contract was. 

Q. What contract do you mean? 

A. Between the old gentleman Robinson and Oliver. He showed 
me the contract. 


Objection to any testimony about a contract between Oliver and 
Robinson not produced. 


Q. Was old Robinson acting as agent for anybody ; and, if so, for 
whom, in making this contract for you? 

A. He said to me he was acting as agent for his son and Oliver, 
and I advanced him $500 and he guaranteed me the contract; that 
was the first contract. I do not know that 1 can remember now the 
very date; I have only memory; it must have been some two or 
three years ago, I think. When we made the contract we went into 
some lawyer's office in town here, I do not know whose. The con- 
tract was drawn here and I gave him a draft on the Vermont Cen- 
tral railread for $500. The contract was for car sills 29 feet long; I 
think I was to pay him $17 per M. I do not know that I can tell 
you how large the amount was; I could not be positive without see- 
ing the contract, but whatever there was, more or less; he never de- 
livered all that he agreed to. 

Q. Did you ever pay him any money on that contract ? 

A. The $500 I advanced him. The next time I was here I made 

a contract with the young man for a lot of square timber for 
2923 bridging purposes, and in that contract I was to give him $13 

per M. ‘The old gentleman was then present and they wanted 
some money and I advanced them a thousand then. They never 
got out all the car sills nor all the bridge timber, and when they 
got all through there was a balance due of, | think, less than $300 ; 
it may have been over, but I think it was less,and they wrote to me 
to pay it over to L. W. Tinker. in a few days I came out and went 
into ‘Tinker’s office and Tinker said that the young man Robinson 

160—214 
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authorized him to take the money from me; I said, if you will give 
me a receipt for it I will give you my check for it ; I paid the amount 
to Tinker; I think it was less than $300; if I was at home I could 
tell by the receipt. 

Q. Of what concern did you actnally receive this lumber which 
old Robinson contracted .to sell ? 

A. The old man told me it was Oliver & Robinson (his son). 

Q. Did you actually receive the lumber of Oliver and young Rob- 
inson ? 

A. I got the lumber; I do not know who the deuce I got it from, 
but I was up there when they were loading it. 


Objected to. 


I was up there when the cargo was delivered, and the balance of 
it came afterwards, and the old man told me he had no Interest In 
it. It was his son’s and Oliver’s, and showed me a former contract 
made between them. 

‘ Q. Do you mean with reference to the agency of the old man for 
the firm ? 

A. That he showed me before I made the first contract. 
2924 Q. Was ita power of attorney, or something like that? 

A. Ido not know how he fixed it; I had a little doubt 
about making the contract at first, and then he showed me the writ- 
ings between him and Oliver. . 

q. His authority ? 

A. Yes; he showed me his authority, and says, I will guarantee 
the contract, and we made a writing there, and he signed it to me as 
agent. | 

I am not certain whether there were one or two shipments of lum- 
ber from Oliver & Robinson. | 

Cross-examination by D. B. Durrietp: 

Q. Did Oliver approve of this contract afterwards; did you ever 
see Oliver to know him ? 

A. I never saw Oliver since I saw him on the dock there. 

. You never called on H. M. Robinson for his fulfillment under 
this guarantee ? 7 

A. No, sir; I was satisfied to get rid of him. 

Q. How much deficiency was there ? 

A. I cannot tell you now. 

Q. Did it amount to anything ? 

A. Yes; there was considerable that I did not get at all, but I got 
enough ; there was a balance their due, and I paid it. | 

(Signed) STEPHEN MILLER. 
2925 August 4, ’7]1, 


SAMUEL ELtswortH, sworn for complainant. 


Examined by Mr. RussE.v: 
Since the spring of ’68 I have lived at Ossineke, Alpena county, 
Michigan ; I went there to run a lath mill by the thousand in Au- 
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gust, 1867; I worked for Mr. Oliver in the mill known there as the 
water mill; at that time the mill ran very well; the steam mill was 
started in the fall of 1868; the latter mill cut from 10,000 to 12,000 
per day; I never figured up how much lumber it used up in a day; 
the sawing capacity of the water mill was 20,000 feet per day ; the 
machinery consisted at that time of a four feet circular saw, an up- 
right, usually used in water mills; an edger and butting saw, and 
lath saws. 

Q. In the fall of 1867 what, in your opinion, was the water mill, 
together with the dam, worth ? 

A. ‘To the best of ny knowledge as to what dams cost that are 
built on a stream, I judge the dam would be’ worth about $4,000, 
and the mill probably the same, the way mill property sells ; that 
would be $8,000. 

(. During the season of 1868 was the water mill running ? 

A. It was started in the spring and runa short time, proba- 
2926 bly a fortnight—that is, one saw, the upright; it was run by 
a man named Charles Tiffany, who came down there and 

ran it a short time by the thousand. 

(). Was any contract made with any party to run it? 

A. All the contract that I know of being made was what I got 
from Tiffany himself; otherwise, | know nothing-about it. 

(). Do you know whether there was a contract with Hector Mc- 
Arthur? 

A. Nothing, only what these parties told me; I don’t know of my 
own knowledge. 

Q. Do you know whether the mill was put in running order for 
that season ? 

A. I know that Hector McArthur went to work and filed up the 
saws, fitted up the lath mill, and put on belts, as far as he had belts 
to put on, that spring. After the water mill started running in the 
spring of 1868 it was stopped. I could notsay who stopped it. Geo. 
J. Robinson was in charge of the property at the time the mill was 
stopped. Mr. Oliver was away. Geo. b. Melville was there. Geo. 
J. Robinson and H. M. Robinson were there. 

©. What did H. M. Robinson appear to be doing there ? 

A. I don’t know as he ever took an active part in the concern. | 
had a little talk with him during the time the mill was running. 
He said they had better close down the old trap, because it was run- 
ning them in debt. 

(). Did he assume direction of affairs there at that time in any way? 

A. I think not. I don’t know who gave directions that the mill 

should be stopped. Of my own knowledge, I do not know 
2927 what was paid to Mr. Duffney for sawing, and what was paid to 

McArthur, for I never saw any contract. Since the water 
mill was stopped in the spring of 1868 nothing was done in the way 
of running it. It has gone to rack. The flume is cut away and 
some of the machinery taken ont. In the winter of 1567-68 I was 
jobbing. I had taken a job from Oliver to cut and skid logs by the 
thousand. I cut and skid that winter in the neighborhood of two 
million; it lacked some few thousands. ‘The way I have seen sales 
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made in Alpena such logs were worth $8 a thousand. I have seen 
logs sold for $8 in the boom there. 

Q. Can you state how many logs were cut and hauled by the con- 
cern at Ossineke that winter? 

A. I saw Willis Van Buren scale that winter,and my brother was 
jobbing; I saw his scale and our own scale. From the three camps 
there was six million, or thereabout. There was another camp lum- 
bered, and they put in, I should judge, nearly two million beside ; 
but I didn’t see the scale. It was only as I saw the logs at the land- 
ing; I was over the logs. That is my estimate. 

Q. How many logs were cut and hauled on that property in the 
winter of 1868-69 ? 

A. I only saw the scale of one camp, as I was foreman in it the 
latter part of the winter. The other two camps, all I saw was the 
logs. I could make a rough estimate. I should judge there would 
between seven and eight million. 

Q. During the winter of 1869-’70, how many logs were cut and 
hauled on that property ? 

A. It would be about the same. They were not all cut on 

2928 that property. There were some logs cut on property not be- 

longing to this Ossineke property. That has been paid for 

since. There was in the neighborhood of six millions cut on the 

Ossineke property in the winter of 1869-’70. The winter before 
there was some cut on the other property. 

Q. The winter of 1870-’71 how many logs were cut and hauled on 
this property ; that is, the last winter? 

A. I could not say. I cannot give an estimate. I didn’t work 
there last winter, and I have not been on the grounds that were 
lumbered. I helped to drive these logs in the spring, and know 
how many logs were cut; that is, can give an estimate of how 
many were cut, but I can’t tell how many, for I was not in the camp. 
I can’t state where they were cut. 

Q. Give an estimate of how many were cut without reference to 
where they were cut. 

A. There was about six millions. 

Q. State at what mill these logs which you have spoken of as 
having been cut and hauled during the last four winters were manu- 
factured. 

A. The greater part of them were manufactured in the steam mill 
on the Ossineke property. They have all been manufactured there 
in the two mills, but the mill in the spring of 1868 ran only a short 
time. A man named Duffney ran an upright there about two weeks, 
or such a matter, and cut some few thousand feet—a small amount: 
I don’t know exactly how much. | | 

Q. Will you state whether you are acquainted with the manner 
in which these logs have been cut in the woods during the last three 

or four seasons, and your means of knowledge? 
2929 A. I have been over the grounds where they were cut, but 
the last winter I can’t say that I have been over the grounds 
where the operatives were. I went over the grounds with Oliver last 
year about this time. It has been cut by making roads into the best 
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timber and cutting the best timber, leaving Norway and common 
white pine. I heard those parties say they wished to get out lumber 
that run to the highest grade. 

©. How much more should stumpage be worth by cutting timber 
in that manner rather than in the ordinary way? 

A. From $1 to $1.50. 

@. Can you give the descriptions of the portions of land upon 
which this cutting was done, and done in this manner, for these 
winters of 67 and ’68, ’69. "te, Gat | 

A. It was cut in 26, 27, 35, and 36. Those four. I think, are the 
only sections I have been over. They are in town. 29 north, of range 
5 east; and there is section 4; that is in town. 28 north, of range 8 
east, and section 3 also; that is, a part of section 3 they owned, and 
part of section 3 is cut in the same way; that is, in town. 28. 

Q. Will you state what improvements, if any, have been made 
upon those premises since Henry S. Cunningham came there in 
September, 1868 ? 

A. There has been since that time to my knowledge a new steam- 
engine put into the mill, a gang, and two patent edgers. There 
have been four dams built upon the river to facilitate the running 
and handling of logs. The dams are breaking away a good deal, 
but the other improvements are substantial. There is a slab-dock, 
or at least a basin for a harbor, and four or five tenement shanties— 

four at any rate—that were built there. © 
2930 Q. How much, in your opinion, if at all, have these im- 
provements enhanced the value of the property t 

A. It is something I have not. given any thought, and I cannot 
offer a judgment. During the absence of Oliver in the summer of 
67 Geo. B. Melville managed the business for him. In 1868 Mel- 
ville acted as general managing agent, I think, for Oliver & Rob- 
Inson. 

@. Who took charge of the lumbering camps in the winters of 
‘68-69 and 69-70? 

A. The lumbering camps had regular foremen in them, and Mel- 
ville was in a camp called the Company’s Camp, and seemed to have 
supervision over that and the other camps, to keep them straight. 

(). Over all of them? 

A. Yes,sir. I was at Ossineke at the time Henry 5. Cunningham 
came there and took a transfer of Oliver’s property. To the best of 
my knowledge, it was some time the last week of August, ’68, that 
he came there. He remained some ten days or thereabouts. | re- | 
ceived directions by Cunningham & Oliver (I think it was Oliver 
gave me directions) to go into the woods—the two were together—to 
go into the woods and see how many sections were cut over and how 
much was cut on them. I was gone on that mission about three 
days. I had to go in two places; one place about two days, and the 
other one day. Then Mr. Cunningham went into the woods with 
me, but we were gone only a few hours. He rode out on horseback. 
We went out to section 21,a section one-half of which has been lum- 

bered, and on the other half there was no lumber to amount 
2331 to anything. When I came out of the woods I met Cunning- 
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ham and Oliver (I think they were coming out of the garden), 
and I talked with them on the bridge. I told them what I had seen 
in the woods. Cunningham asked me how many sections had been 
cut over, etc., and I told him to the best of my knowledge, and how 
much had been cut on each section. Then in the evening, while I 
was in the office, he asked me if I had been over section 17, town. 29 
north, range 8 east. I told him I had. He asked me how the tim- 
ber lay on it. I told him, describing it as perfectly as I could. Then 
he turned to George J. Robinson, who was present, and said: “ He 
has given a good description of it, as I have been over the lot my- 
self.” I don’t recollect that Cunningham was at Ossineke more than 
once that season; at any rate,if he was, | had no business with him. 
I was present upon the oceasion of the signing of the papers between 
Oliver and Cunningham, having been called there by David D. Oli- 
ver to take the acknowledgment of his wife. There appeared to 
have been some talk before that I didn’t hear, for the recollection 
that I have is that Hawkins requested Cunningham to read some 
papers, as he said, to let parties know that he had a right to act as 
an agent then, or had some authority to act, something to that effect ; 
and at that time Cunningham read what I supposed to be a bill of sale, 
or something to that effect, either a bill of sale or description of prop- 
erty that was transferred. He said that he appointed Geo. W. Haw- 
kins as his ageuit, to perform the duties, to run the mill, or run the 
institution, as he Would do in his absence. He made a statement 
there while I was present in regard to buying this property. 
2932 He says, “I have bought this property,” (which at the time 
[ thought was needless, as I saw the papers,) that he had 
bought this property, and calculated to run it to pay off the indebt- 
edness. I do not know that these are the words, but it was some- 
thing to that effect. He told Hawkins, when I was by, as the season 
was getting advanced to go into the woods and look over the 
grounds, and locate camps; to use his means judiciously, as he 
wished to locate the camps in places where the timber would run as 
high to upper qualities as possible, as he wished to make all out of 
the property he could, and as soon as he could to pay off this in- 
debtedness. I then wentinto the woods with Hawkins and was in the 
woods some five days. Wewentto look over the grounds. We made 
our selections for camp grounds, and at the same time went on to 
the river and picked out the ground where the dam now 1s, to facili- 
tate the running of those logs that were lumbered that winter. 
Q. Are you able to give the date of the transfer and the time of 
the signing of the transfer from Oliver to Henry S. Cunningham ? 
A. I could not,as I made aftidavit before in regard to-that. When 
[ made affidavit first, | went to the recorder’s office in Alpena, and 
there found the records, and based my recollection upon that time. 
But the matter seems to me like this: As I was keeping dates along 
with my own time, ete., that if they had been antedated I should 
have noticed it, but I did not. I didn’t take the acknowledgment 
of the deeds, for the reason that I was not acquainted with matters 
of that kind. ‘They had a notary public there. He began 
2933 to give me instructions, and I told him he had better take 
them. I was justice of the peace. I am still residing at 
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Ossineke ; am farming, but not at work on that property; am at 
work fora man named Kymar. 


Cross-examined by Mr. Durrie.p: 


In the winter of °67-’8, I was jobbing under a contract with Oli- 
ver. In the winter of ‘68-9, | was in different jobs. The fore part of 
the winter I scaled some for some of the colmpany. Then I got out 
some dock timber during the winter, and the latter part of the win- 
ier | went to work as foreman with Price, one of the jobbers. 

(). Then you had no position In connection with the firm of Oli- 
ver & Robinson in the winter of ’67 and ’68? 

A. | was working under this contract. The contract was not 
signed by Robinson ; it was simply signed by Oliver. 

(). Then you had no position at all in connection with their busi- 
ness that winter; vou were working under that contract ? 

A. Yes, sir; | was working under this contract. 

(). You were not employed by themeither in the winter of ’68-’9 ? 

A. Part of the time. | 

(). You were working round on these different jobs ? 

A. Lwas employed by the company during the winter of ’68-’9; 
about half the winter getting out dock timber; and part of the time 
scaling. | was employed in sealing somewhere in the neighborhood 

of three weeks. It would be the first sleighing in the fall. 
2934 Then I worked on dock timber up tosome time in February. 

During that three weeks I sealed something rising 200,000. 
That is all the scaling I did that winter for them. 

(). How do you come to estimate the total amount of logs got out 
in the winter of 67-’5 at six million? 

A. My estimate would be more than six. 

(). | want to know whether you scaled any logs in any camp ex- 
cept your own that winter. 

A. lam speaking of ’67-’8. I scaled no logs that winter. 

Q. How many did you scale in ’68-’9? 

A. Something rising 200,000; a few that I scaled in the fall. In 
‘69-70 and in ‘70-’71 I sealed none. 

(). How do you know, then, the actual amount of logs got out by 
those parties during those winters, by general estimates merely ? 

A. As I say, the first winter of ‘67-5 I saw Van Buren’s seale— 
my brother’s scale. (He was scaling at the camp of Ellsworth «& 
Robinson and our own camp.) I saw the seales of these three 
camps, and was various times over the logs got out by McCoy, that 
Hector McArthur sealed. I didn’t see the scale, but was over the 
logs. That is the only way I get at it. I made no personal seale of 
these logs, simply an estimate of one lot and what | saw of the fig- 
ures of the others; and I don’t know the exact figures to-day. 

Q. How many acres can you state, of your own knowledge, were 
cut in this extravagant way that you speak of? : 

A. My own knowledge would not lead to over 80 acres, as 
2935 I simply saw the lands from traveling over the roads through 
these different sections ; didn’t go back in the country. 

Q. Can you tell, of your own knowledge, what amount of logs 
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were got off of this Ossineke property during your stay there, not 
including the Preston lands, but that which was known strictly as 
the Ossineke property ? 

A. No, sir; though now I can’t recollect what were the Preston 
lands, unless I have a plat or something to refresh my memory. | 
don’t know what lands the company lumbered off of last year. I 
was not over the lands last winter; was not in any of the camps. | 
saw and run the logs, and was at the camps, but not over the lum- 
bering grounds, to know where they were cut, so I cannot state 
from what lands they cut last year. 

Q. Can you state from what lands they were cut in ’69-’70 ? 

A. One camp lumbered on section 22. I judge that something 
rising two and a half millions was cut from that section. I don’t 
know, but they run across into section 28, but it would still be on 
the company’s lands. In ’68-’69 they lumbered on section 4, sec- 
tion 3, section 10, and some cutting was done on section 5, in town. 
28 north, range 8 east; also in the spring on sections 15 and 22, in 
town. 29, and some on section 27; I don’t know how much. That 
was when Price moved up in the spring. I can’t state what day 
Mr. Cunningham arrived at Ossineke. It is simply an impression 
that | have that it was some time during the latter part of August. 
What I arrive at my impressions from are about the length of time 

he was there, of my being in the woods during his stop 
2936 there, and of the signing and transfer of these papers, and 

my being present at the time, and not noticing that they 
were antedated—anything of the kind. 

Q. Can you tell me how many days before they were signed he 
was there? 

A. Teannot He was there a number of days. I remember dis- 
tinctly of his going out riding once with Geo. J. Robinson. I am 
quite certain the papers were executed after he and Robinson went 
out. It was on Sunday they went out riding. My little boy was 
out the same day and got thoroughly wet. So did they. I was in 
the woods three days after Cunningham came there; then he went 
into the woods himself with me; that would make four days, and 
then this Sunday wouid make five, that I know he must have been 
there before these papers were signed. I can’t say that I saw him 
the first day he came there. The first I saw of him he was walking 
with Mr. Oliver on the track. It was in the evening. I don’t know 
what day of the week. I don’t know how he came there. 

Q. What was he doing on that occasion, when you first saw him 
that evening with Oliver? 

A, They were simply walking up and down the track. I saw him 
the next day after that; saw him and Oliver at different places. 
They seemed to be over the grounds and in conversation. I saw 
them across the river from the mill property, over west of the mill, 
on the west side of the river. I don’t know what they were doing. 
I saw them walking across the grounds. 

(. Did you see him the next day after that ? 

A. I can’t say. Itwas not many days after they were there 
2937 before he and Oliver together wanted me to go into the woods. 
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It might have been the next day or the next after that that I 
went into the woods. It was shortly after his arrival there, anyway. 
| was not called to acknowledge or witness those papers until after 
| had come out of the woods. I couldn’t say how many days that 
was from the time | lirst saw him. I can’t tell what day of the 
month or week I was called in to witness those papers. The papers 
were dated and I didn’t notice anything wrong or strange in the 
dates, nothing of that kind attracted my attention. The papers were 
acknowledged at Mr. Oliver’s house at Ossineke. Mr. Oliver, Mr. 
Cunningham, George W. Hawkins, Joseph Reed, Reuben E. Gallup, 
Mr. Oliver's Wile, : ne a | think, was the party present. 

(. What did the parties do after the papers were signed; right 
away after that, where iid they go’ 


os 


\. [don’t know. My impression is right away after that they 
We away; they went to Alpena from there— that is. Oliver and 
Cunningha heir bookkeeper, Reuben E. Gallup, took the ae- 


. rent. All I saw him taking the acknowledgment of was 
Oliver's wife. Oliver si igned it before. I saw them all sign, but I 
only saw the scknewle lgment as taken of Oliver’s wife. It was 
signed in the room that evening. I supposed it was those papers ; 
cl multiphieity of papers before them, and they were sitting 
at a table writing. I couldn’t swear positively they were those 
papers. Mr Gallup gathered up the papers and took the acknowl- 
edgment of Mrs. Oliver. 
(). You cannot positively swear that Cunningham came there in 
Septem bi r or Au 
2005 A. Ieannot. <As I said before, all that I based my idea on 
' the record in the recording office since. 
The last work that I did at Ossineke for the parties In interest there 
was driving logs this spring. On both drives | judge I drove some- 
where in the neighborhood of six millions. I don’t know how much 
they have sawed this year. I have not worked about the mill this 
ummer. I don’t know how much they have on hand at the pres- 
ent time to be sawed. At the time the water mill was stopped the 
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Limbers were Ina decaying condition. here was rood machinery 
3 ee x Ope .< F , slant 
in it; it had been fitted tp that spring. It was in a dilapidated 

7 * ‘ ’ ’ j ° . — in a °° 
CONnadIMIION: the timbers were standing, but vou could see the work of 
Ae ] ray .* - a . — ss | sy * , " ld . 
Lime Upon Lie Posts. lhev were not rotted off, but vou could see 

A : ; . . ‘ ' = ‘ . ee 
where thi were starting lo decay. I Hever eXauille | those timbers, 


and don’t know how badly they are rotted, but I never felt at all 
unsate In going through it, and would not ee] SO LOW. think that 

h ld have been run profitably 
1 connection with the steam saw-muill: since then | don’t know. 
We had that winter a class of large logs that could have been cut to 
better advantage on an upright than on circulars ; that Is, to get a 
After that the logs were smaller, 


? 


so that the circulars would have taken hold of them as well, if not 


nicer class of lumber out of them. 


Q. The n you mean after that it could not have been run to ad- 


vantage ¢ 
A. | had better answer that by saying I don’t know. 
161—214 
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2939 Q. Would it not have shut the steam mill down to have at- 


tempted to run that mill at that time; would not that have 
been the cffect of running the water mill ? 

A. In getting the lumber away from the mill it would have con- 
flicted ; there is a bridge running over the track from the other 
mill; but that is all that I know of. 

. Wouldn’t it have so conflicted with the running of the mill 
that the two could not have been run continuously together and 
sawed to advantage ? 

A. The mills could have been run and the lumber taken from one 
in the night, or some time when the other was not running; it Is a 
question I never gave any thought, and am not prepared to say at 
all. I have no trade. I have worked at farming, lumbering, hunt- 
ing pine lands, etc., for the last fourteen or fifteen years. I was born 
the first day of December, 1836. 

Questions by Mr. Russet: 

Q. What was the contract price per thousand for running the 
steam mill, and what was the contract price per thousand for run- 
ning the water mill ? 

A. I couldn't answer the question, for I saw no contract between 
Oliver and Dufiney, or any other person, in regard to running. I! 
only got it from Duftiney in regard to what he was to get for run- 
ning the mill that spring. From general principles, a water mill 
can be run cheaper than a steam mill—one-third cheaper. 


Recross-examination by Mr. Durrietp: 


Q. Do you know that that water mill ever yielded in any one day 
twenty thousand ? 
2940 A. Yes, sir; I know from sealing logs myself in ’67; it did 
that in about twelve hours; the average yield was somewhere 
in the neighborhood of that much in ’67; the supply of water to 
that mill is not good; the dry weather used to cause us to shut 
down. 

Q. Could that mill run any one season right through with any 
such yield as you give it? 

A. No, sir; not in dry seasons; in the season of 67 we had it wet, 
so that we averaged that right along in the fall, or nearly that. 
Every log that is put into the steam saw-mill has to come through 
the dam there, and as they sluice the logs through the dam to the 
steam mill they half to sluice the pond off, then they can’t run until 
they get a new head of water. 

Q. How, then, could you run the steam mill and water mill to 
their respective capacities together ? 

A. We could not. I have heard, but do not know what the steam 
mill now cuts or has cut; from working in mills, and from seeing 
that mill run, I judge the capacity of the steam mill to be from sixty 
to seventy thousand per day of twelve hours; I have traveled from 
Alpena to attend this examination; was going by on a visit to St. 
Clair; came to Detroit yesterday; will leave to-morrow morning. 


(Signed) SAMUEL ELSWORTH. 
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2941 Aveust 11, 1871. 
ROBERT RoBINSsON sworn for complainant 


[ reside in Cheboygan, Cheboygan county, Michigan; I have 
lived there about two years; my business is lumbering, and I have 
been 1n that business about five years; I formerly resided at Ossi- 
neke; I came there in the fall of 1866 and went away in the sum- 
mer of 1869; in the season of 1867 I worked for David D. Oliver, 
and | worked in the camp for him that winter; at that time the 
water mill that was on Devil river was running; it was in good 
condition at that time and was cutting from twelve to twenty thou- 
sand per day and about eight thousand lath. 

The machinery consisted of a circular saw, upright edger, butting 
saw, and lath mill; in my opinion the mill at that time was worth 
about $000—the frame of the mill; the dam and privileges were 
worth about $5,000. 

In the winter of 1867-68 I was employed by the firm of Oliver & 
Robinson jobbing, putting in logs for them; that season I cut, 
hauled, and put into the river 1,500,000 feet of logs; the price for 
cutting, hauling, and running was $4 per thousand, and $4.25 and 
$4.50; they were worth at the mill $6 in the stream ; stumpage was 
worth $2.50; Oliver & Robinson fot oul that season about 

7,000,000 feet of logs; this I state of my own knowledge; 
2942 there were a million and a half of old logs wintered over; 
the company had six teams hauling logs to the steam mill— 
five draught Lents and a Span of eolts : with them they hauled all 


| 


winter. 

The general agent and overseer of the camps in 1568 and ‘69 was 
George 6. Melville. He was general foreman for the Company, as I 
understood it. | 

The water mill ran a short time in the spring of 1868. I under- 
stood it was stopped by orders. | understood this by the men that 
ran the saw. I could not say as there was much difference in the 
cost of manufacture between the steam and water mill. In the 
spring of 1868 the personal property of Ossineke, as far as I am able 
to tell, belonging to the firm, consisted of twelve horses, worth 
$1,800; a small colt worth $60; two yoke of cattle, worth about 


t of sleighs (logging 


SHUG : three or four COWS, worth SOO each : iL if 
sleighs), camp equipments of nearly all sorts for lumbering, chains, 
etc. There were about 1,400,000 feet of lumber that was sawed, 
worth about $13 or $14 per M; about 8,500,000 feet of logs, worth 
about $7 per M. The logging sleighs that | referred to were worth 
$40 a set; the wagons and trucks were worth $100 each. ‘There 
were also six sets of double harness, worth 540 a set. There was 
also some merchandise; I could not say how much. There was 
a good deal in the store; a reasonable stock for the business. ‘There 
were a good many tools in the blacksmith shop; I could not place 
any valuation on them. ‘There was considerable seasoned lumber 

in the blacksmith shop, in the carpenter shop, and a good 
2943 many tools—farming tools, plows, drags, and such tools neces- 

sary to carry on farming; tools for running logs, hand-hooks, 


and levers. 
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There was some shingle wood there that season that they let run 
out in the lake. There was shingle wood there—some that I put 
in myself in the summer of 1867. 1 could not tell you the valua- 
tion of that. I got the same as I did for the logs for putting it in. 
There were some cedar posts drawn to the water mill for the pur- 
pose of being sawed; large ones, as I understood. They were worth 
about eight cents apiece. I think in all there were about eight to 
eight and a half thousand. 

That season there were four saws running in the steam mill, two 
circulars, an edger, and a butting saw; four boilers set, one engine 
running. There was spare machinery. There were four boilers 
besides, which were not set up; also fire grate, a smoke stack, and 
mud pipe, and fire front for putting up boilers. This steam mill 
cut about 40,000 feet per day. 

The railway and the dock that spring were in good condition. 
They were worth about $7,500. 

Isaw Henry 8, Cunningham at Ossineke in the season of 1868, 
about the Ist of September. I asked him if he knew whether the 
company there was going to do any lumbering or get their business 
straightened up. I told him that I wanted to know whether I could 
lumber for them that winter or whether I should have to go away. 
He told mel had better make up my mind to stay, that they would 
probably do considerable lumbering; that they were getting their 
business st traighte ned up, and there would }) rob: bly be considerable 

logs put in, and he advised me to stay. R. E. Gallup and 
2944 G. J. Robinson were gy re at that time.. I heard Mr. Cun- 
ningham talking with Mr. Gallup in the office. 


Q. What did he say ? 


Objected to any testimony of conversation between Cunningham 
and Gallup. 


A. Gallup asked him if he could pay him any money—what was 
due him, and Cunningham said if he could arrange his business so 
as not to want any money for about a year it would be better; that 
he did not know that they could pay out any money that fall. 1 
heard Cunningham also talking with G. J. Robinson some; he 
(Cunningham) said, “it would be better for all parties;” I could not 
tell much what the conversation was; it was in the office they were 
talking; I understood by the talk that it was something about lum- 
bering that winter. 

(). W hat do you know about Hawkins going to the State of New 
York about that time, and for what purpose he we nt, and who sent 
him ? 

[A.] It was before that a short time that Hawkins went to New 
York; sent by H. M. Robinson ; I can tell what Hawkins told me. 

Q. Do you know from any other source ? 

A. I know that he went; got $100 to go with from H. M. Robin- 
son; I heard H. M. order Gallup to give it to him. (Objection to 
anything H. M. said.) The instructions were to go as quick as pos- 
sible down there “and see to that matter’ I did not hear him ‘say 
what matter. 
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2945 Q. Who acted as Cunningham’s agent after he was there, 
if anybody did? 

A. George Hawkins assumed to be his agent, and acted as his 
agent. 

(. Who proposed: to run the property after Cunningham was 
there, and for what purpose ? 

A. Geo. F'awkins and Geo. Robinson were the men that ran the 
property, as | understood it. 

Q. With what end in view was the property run? 


Objected to, it not being possible for the witness to tell what end 
they had in view. 


A. I know what Geo. Hawkins intended to do. 
(). What was that” 
Objected to. 


A. He intended to locate the camps for luinbering as SOOn as pos- 
sible; he and.I went up into the woods for the purpose; he asked 
me where] thought the best pine was—where it was best to ret out 
a good winter's lumbering. 

(). Do you know for what purpose the earnings were to be ap- 
plied ? 

Objected to what Hawkins said. 


A. Hawkins told me at that time that he controlled a three-quar- 
ter interest for Cunningham; and he talked with me as to where 
we could rel out the best winter’s work on the lands; he told nie 
they were to run the property and straighten up the old affairs of 
Oliver, and get things in better shape. 

(). How long after Cunningham left was this statement made to 

you by Hawkins? 
JO 4() ry | could hot say positively whether it was the next week, 

Monday or Tuesday, or the next week after that Hawkins 
went below, and then came back in a short time, and whether this 
conversation was before he went below or after he came back I can- 
not sav positively. The name of the firm in the winter of 68 and 
‘69 was Robinson, Haines & Co. part of the season. I got bills signed 
that way, and then it was Cunningham, Robinson, Haines & Co. 

(). Did you know any concern called “ ‘The Ossineke Mill Com- 
pany ?” 

A. Yes. In the fall there were bags marked that way, and the 
firm kind of went under that head a short time. I do not know of 
any bills being signed to my knowledge, but 1t went under that 
head for a short time, as a general thing. 

(). Was the Ossineke Mill Company before or after Cunningham, 
Robinson, Haines & Co. ? 

A. Before. In the season of 1869-’70 I got out 1,600,000 feet of 
logs, or thereabouts. Mvy instructions with regard to getting out 
logs was to get out the best white pine timber. ‘These instructions I 
received from Geo. J. Robinson and Geo. B. Melville. 

Q. What did the logs cost tocut and run that season ? 
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A. About $5.00 per thousand to cut and run to the mill. They 
were worth $9 per thousand. Stumpage was worth $5 per thou- 
sand, and cut the way it was cut. I should think it was worth 75e. 

or $1 a thousand more than if it had been cut clean. In the 
2947 winter of 65-69 the company got out about 6,000,000 feet, as 
I remember now ;: it may have been more or less. 

Q. State whether you were much over the Devil river property 
that season, and how extensive your examinations were with regard 
to the amount. of pine timber there, and state what your estimate is 
of the amount of pine timber upon that property during that win- 
ter. . 

A. I could not tell. I was over it considerably, but not for any 
purpose of estimating it where I went through the property. It 

rood deal of it. I cannot tell what was on the 


Was good pine, and a 2 
property. 
Cross-examination by D. B. Durriretp: 

While I was at Ossineke I was in the employ of D. D. Oliver first, 
and continued in his employ until the fall of 1867; then I went into 
the employ of Oliver & Robinson. I staid in their employ until 
September, 1868. I was then in the employ, as I understood it, for 
a short time of Cunningham & Robinson, and then this mill com- 
pany, and then Robinson, Haines & Co., and then Cunningham, 
Robinson, Haines & Co. until the commencement of May, 1869. 

Q. Were you ever employed by any corporation, association, or 
partnership known by the name of the Ossineke Mill Company ? 

A. No, sir; not of my knowledge. I only understood the firm 
was going under that head. 

Q. What do you mean” 

A. It assumed to be so. There were supplies came there. 
9948 (). Do you know of your own knowledge whether there was 
any copartnership between any parties whatever under that 
name? : 

A. No, sir; Ido not. There were woods came there marked “QOs- 
sineke Mill Co.,” _. Lumbering Co.” At about ‘the same time | 
understood there were some bills signed “ Robinson” and others. 

Objected 2. * 

Q. I only want to know to know what you know of your own 
knowledge. Did you ever see any bills signed in that way ? 

A. No, sir; 1 do not remember seeing them. 

(. Did you ever see supplies so marked ? 

A. I have seen bags, I am positive. They may have been all in 
bags—there may have been some boxes marked that way. ‘There 
was freight came on the dock marked that way; I am positive the 
bags were; I am not so positive that the goods were. 

(). What freight was so marked ? 

A. I could not say whether the freight that came the time the 
bags did, in boxes, or anything different from bags, was so marked 
or not. 

Q. How came you to estimate that dam as worth $5,000 ? 


~ 


~ 
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A. I think it is worth that to build it. 

Q. Do you mean the privilege or the mere expense of construct- 
ing the dam, or both? 

A. Both, I think, are worth that; they were worth that in 1867. 

(). How do you know you ran 1,500,000 feet that season ? 
2949 A. I know it; I cut, or caused to be cut, and put in that 
amount; I know by the sealer and by the books. 

(). Where are your books—when did you see them last? 

A. In Cheboygan. 

(Q. When did you last look at this account so as to see the num- 
ber of feet that you got oui that season ? 

A. I have not looked at it lately; [ may have done it that sum- 
mer, 

(). Have those figures been furnished you by Mr. Oliver lately? 

A. No, sir. 

(). By anybody else ? 
A. No,- sir. 

(). Has any memorandum of the facts to which you have testified 
been submitted to you by Mr. Oliver, or anybody else ? 

A. No, sir. 

(). Hlow do you know there were seven million of feet got out 
that season by the company ? 

A. I know about what was got out by each camp 

(). IHlow do you know—by the sealer? 

A. I know by the sealer and by the foreman of the camp. 

(). Did they tell you? 

A. Yes, sir; I did not seale them myself; I do seale logs some- 
times. I did not seale the amount I go out myself, 

(). Is it your opinion that it did not cost any more to run that 
steam mill than it did the water mill ? 

A. | said that it did not cost any more to manufacture lum- 

2950 ber than it did in the water mill. It cost considerable more 

to run the steam mill than the water mill. I believe the 

steam mill takes 20 or 50 men to run it; 1t costs considerably more ; 
it is a larger mill; the water mill only tukes S men. 

(). Taking into consideration the amount of lumber sawed by the 
steam mill, and the amount of expense of running the water-mill, 
which was the cheapest miil to run? 

A. That is what I meant to answer before. I think there is very 
little difference in the expense of manufacturing lumber in the 
steam mill and the water mill. 

(). Have you ever made any estimate about it? 

A. No, I have not, in particular. [saw both mills'run. I have 
never had charge of a mill myself. 

(). How did you get at the number of sleighs, harness, and other 
articles of personal property that you: have enumerated here on the 
premises ? 

A. I know by my own knowledge how many horses there were ; 
[ know what cows there were, what sleighs, and harness, and camp 
equipments. 

Q. What was your particular business there ? 


Ce 
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A. Lumbering. 

(). In the woods ? 

A. In the winter time I was in the woods pretty steady. In the 
spring and summer I was around the premises. 

(. What were you doing? 

A. I worked at the mill some. I was kind of seeing to my horses. 
[ owned some horses there then. A good many days I was doing 

nothing only around the mill and barns. 
2951] Q. What employment did you have in the summer around 
there ¢ 

A. I worked at a good many different kinds of work on the river 
and in the mill. 

@. Under their directions? 

A. Yes, sir. 

Q. Were you working at monthly wages ? 

A. Most of the time, or day wages. [ was along about the Ist of 
September I saw Cunningham. I cannot tell the day, but I. think 
it was the 2nd or 3rd. Hawkins was in charge of the men about 
a month. 

Q. Do you say that he was in charge of that business, to the ex- 
clusion of everybody else, for a month, and maintained it to the ex- 
clusion of everybody else? 

A. Yes, sir. 

Q. From what time to what time did that month run ? 

A. In Septem ber, LS6S. 

. What did he do in that time in connection with that business? 

A. He gave orders around there a good deal, went up in the woods 
with me—one time we were fone a day or two on sections 15 and 21. 

(). To whom did he give orders, and what about ? 

A. He did to me for one I am positive of. 

Q. When you went into the woods? 

A. Yes, sir. 

(Q). What orders do you know of his giving to anybody else? 

A. He was up around the other camps. There was a camp there 

in the woods. 
9952 Q. | want to know what other orders you know of his giv- 
Ing to parties besides you? 

A. Ido not remember just now what his orders were; | heard him 
talking with men there. 

(). Did he take charge of the books to your knowledge? 

A. Not of my knowledge; he was in the office considerably. 

Q. Did he take charge of the funds and pay out the funds? 

A. I could not say; I did not see any transactions with money 
that he had. 

Q. What one thing do you know of his doing besides going into 
the woods with you in the management of that business during that 
month ? 

A. He went up to the other camp; I saw him go up, and he told 
me he was going up; Ido not think he was gone over a day any 
time; he went up once or twice or three times, I should judge ; it 
seems to me he went away with Cunningham and came back again 


On 
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in afew days; hestayed about two weeks after that I believe; I think 
he went below again in that same month. I believe he did not come 
back again after he went below the second time. 

(). During the time Hawkins was there did George Robinson 
cease to have any control over that business as a matter of fact, or 
did he continue there as before ? 

A. Geo. Robinson had control all the time while Hawkins was 
there. 

Redirect: 
2953 (. You speak of the mill being worth $500. What do you 
consider.the mill and machinery worth, as it stood in run- 
ning order, in the spring of 1868? 

A. I should think nearly $2,000 with the machinery in it. The 
dam, machinery, mill and all were worth nearly $7,000, to the best 
of my opinion. 

Q. In reference to Hawkins having exclusive control, how did you 
understand the word exclusively t 

A. Lunderstood Hawkins had control of the three-quarter interest 
for Cunningham, and Geo. Robinson had a quarter interest, as he 
assumed before. The first winter | worked there | worked for Oliver 
and Hlawkins. There was a firm by that name for'awhile. The 
bags were marked Oliver & Hawkins. 

(Signed) ROBERT ROBINSON. 


Avaust 1, 1871. 
ReuBEN Ek. GALLup sworn on behalf of the complainant. 
Kxamined by Mr. Russer: 
| now live in the town of Summit, Jackson county, Michigan. My 
occupation is farming. I went to Ossineke as business clerk 
2954 and book-keeper for David Oliver about the 15th of January, 
1S67, and remained there until about the 20th of October, 
1868. I worked for the firm of Oliver & Robinson from the time 
the copartnership commenced until I went away, on or about the 
20th of October, 1868, I think. I first saw George J. Robinson after 
| went there in the fall of ’67; saw him at Mr. Oliver’s house. His 
father, H. M. Robinson, was with him the first time he was up there. 
They were there to look at the property. They went down to the 
mill, looked at the mill, were in the store looking at things, and 
went up into the woods looking around. I heard both George J. 
and H. M. Robinson talking about the business, but I heard George 
J. Robinson talk the most. I heard him (George J.) talking with 
Mr. Oliver one evening in the office. I think it was in October, ’67, 
but am not positive as to the exact time. They were looking over 
the maps and talking about the land. I heard them speaking about 
the Wayne lands—no, I mean the Preston lands. I heard some- 
thing mentioned about collateral securities. 1 didn’t pay much at- 
tention at that time. 
I think the two Robinsons remained there that time about two 
or three days. Then George J. Robinson came back at the same 
162—214 
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time Mr. Oliver did in the fall. I think it was the latter part of 
November, or thereabout. H.M. Robinson did not come back until 
along in the latter part of the winter or spring of ’68; it was the 
next day after St. John’s day. 
Q. State whether H. M. acted as agent for any persons after he 
ame back. 
A. I think that he did. He acted for the firm of Oliver & Rob- 
inson, I judge. 
2950 (). State what evidences you saw of his acting as agent in 
that way. | 
A. I saw his name on the firm’s ecard. 
Objected to, unless the card is produced. 


@. As what? 

A. Asagent. The second time that he came up there, in the 
spring ot ‘6S, he came to see how they were vetting alone, and see 
whether it was best to make a contract with some parties below 
about a bill of timber or iumber; something that was longer than 
they were getting out. I head them talking about it. At that time 


> 


I think he remained not over a week. He returned again, I think, 


the fore part of April, with some money to pay to the men that 


worked in the mill. Oliver and George J., I think, were not there 
at that time. They were down “below” here, as we call it. I ad- 
dressed my letters that I wrote to George J. Robinson to Detroit: 
also letters that came there for him I forwarded to Detroit. I think 
he was then at Detroit to charter vessels, make sales, send up sup- 
plies, do collecting, and such things as pertained to the business. 
H. M. brought upa thousand dollars, and then he came Up another 
time after that and brought two thousand dollars. The first money 
that he brought up he said belonged to his son, George. 
(). What about the second ? | 


Mr. Durrietp: I object to anything H. M. Robinson said as in- 
competent and irrelevant. 


A. He said it was his own money. I asked him how | 
2956 should charge it. He said | might credit it to George, his 
son. He gave me instructions to credit it to George J. Rob- 
inson. I obeyed his instructions. I was then book-keeper for Oli- 
ver & Robinson. 
Q. What did he tell you to do with the money? 
A. He told me to pay it all out to the men, but I must not let Mr. 
Oliver have any of it. That, I think, was in June, 1868, some time. 
Q. Were you at that time, as book-keeper for Oliver & Robinson, 
in the habit of recelving and obeying instructions from any other 
person than G. J. Robinson.and D. D. Oliver? | 
[A.] Yes, sir; IL obeyed Mr. H. M. Robinson, I obeyed him in 
regard to the money, where to jslace it, and all the things that he 
told me to do. After H. M. Robinson came in June, 1868, he as- 


‘sumed control as much as any one. Mr. Melville also was there. 


After H. M. Robinson came the water mill was shut down—he or- 
dered it shut down—and the men on the river were discharged by 
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his order. Oliver was not present at Ossineke when these things 
were done, neither Was ( reorge ea Robinson. l think that H. M. Rob- 
inson acted with authority in doing these things. I think that Geo. 
J. Robinson approved his acts, from the fact that I saw a letter that 
he wrote to Mr. Oliver. I think the letter was some time in April. 

Q). State whether in the fall of ’67 any inventory of merchandise 
or personal property was taken. 

A. Yes, sir; the merchandise in the store was taken by myself 
and another young gentleman named Eri Toland. It amounted, I 

think, to a little over eight thousand dollars. 
207 (). Who directed this inventory ? 

A. The letter was written by George J. Robinson. I eouldn’t 
say whether it was signed by him or by Oliver & Robinson... Oliver 
was not then at Ossineke. I suppose they were together at Detroit. 
| think all the property was inventoried, but I did not inventory all 
of it. 

Q. What was the amount of the inventory of the boarding-house 
and fixtures ? 

A. It was not inventoried by being itemized. It was estimated 
at ten thousand dollars. The estimate was made between George J. 
Robinson and myself, after he came up there. He put down the 
words “ boarding-house and fixtures,” so as not to go over the whole 
eround of taking up everything. Mr. Melville also helped to take the 
Inventory. lle was then icting n the same Capacity that he hac been 


7 


acting for Mr. Olive r—veneri! in ventory that I have 


ue , : : 
just referred to was used in starting the books of Oliver & Robin- 


'- 
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+] i } , , ; * . ie an * : ] ° ; 

SON. Lill Che TVenLOPY Was correct, OF as Ii LrtV SO as could be. 
witl | . sur (4) ; }  « » lievt 1’ wa hannah? , \ Ie K’leatel .y 

Uhh the exception OF some goods that were bougint of A. F. etcnel 
& Co. I think they were inventoried a little too high, from the faet 
that they were bought when things were very high, and they were 
thas n somewhat lower, and they were somewhat shop-worn. | In- 
ventoried them at cost price—the list they had there. 

(). Which member of the firm supervised the opening of the 
by 4 yk ~ t 


A. Both did: but George J. Robinson more than the other mem- 


ber of the firm. ‘The books opened were a day-book, jour- 
318 ae ] J } , . lorar a | tan? } . Pas - 
ele nal. eash-book, general ledger, and mich s ledever. by Pech s 


ledger | mean the book in which the men’s account was kept. 

(). State whether there was any transfer of the running accounts 
kent on Oliver's books LO the books of the new firm? 

A. Yes, sir. All the aecounts in the men’s ledger and all others 
the running accounts. They were transferred in this manner: All 
persons Mr. Oliver was indebted to were credited in the firm’s books 
and Mr. Oliver was debited: and all eredits due Mr. Oliver from 
other parties were credited to him in the firm’s books and charged to 
the parties—those Oli the balances between the debits and credits, l 
mean. If there were any balances in Mr. Oliver's books due to par- 
ties,they were transferred into the company’s books by debiting Mr. 
Oliver’s with the amount due them in Mr. Oliver’s books, and they 
were credited in the firm’s books with the amount due Mr. Oliver. 
Both these gentlemen gave me instructions in regard to transferring 
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the accounts. When the accounts went into the firm’s books they 
were assumed by the firm of Oliver & Robinson in transferring them 
that way. Mr. Robinson first figured the balances in the men’s 
ledger, and then I looked them over after him and made the trans- 
fers. The transfers were not limited to the men’s ledger. After the 
transiers were made and Mr. Oliver had rendered up his account 
and purchases below, there was a balance in his favor of I don't 
know exactly how much, but there was over six thousand dollars at 
the time. There was some of that balance used in this manner: Mr. 
| Robinson gave some notes below, I think, for some transac- 
9959 tion where Mr. Oliver was debited for six thousand dollars, 
consequently it made this balance some smaller. However, I 
can’t tell to a certainty how much the balance was after this. Six 
thousand dollars was charged to him. 

Q. How soon after the finding of this balance was this taking up 
of notes below ? 

A. I eouldn’t state the time; and furthermore, I don’t know as 
either of the parties knew to a certainty what balance was due on 
either of them. by information they got of me, however, they 
might. The water mill ran during the summer of ’67. I can’t 
state exactly how long, but it ran until the steam mill commenced, 
which, I think, was some time in September. 

Q. Can you state how much lumber it cut in that time, or nearly 
how much? 

A. About sixteen or seventeen hundred thousand feet. 

Q. Were you at Ossineke at the time Henry 8. Cunningham ar- 
rived there in 638? 

A. Imet Mr. Cunningham and Mr. Hawkins at Alpena. They 
went to Ossineke before I did on that day. I was not there when 
they came to Ossineke. I was ealled upon al that time to take the 
acknowledgment of the deeds running from Oliver to Cunningham. 
The papers were read in my presence at that time. They were read 
at the request of Mr. Hawkins. After the transfer Mr. George Haw- 
kins was put in the place of Cunningham. 

Q. Who were present at that time, as near as you can recollect ; 
at the time you took the acknowledgment, and at the time Hawkins 

was put in the place of Cunningham ? 
2960 A. Mr. Joseph Reed, Mr. Oliver, Mr. Cunningham, Mr. 

Hawkins, and myself were present. I know Mr. Ellsworth ; 
I could not say for certain whether he was present or not. He might 
have been, but I don’t remember it. The paper, I think it was a 
bill of sale, was read by Mr. Hawkins, and then Mr. Cunningham 
said that he had purchased the property and was going to run it, 
and he would leave Mr. Hawkins there to act in his stead in his ab- 
sence. That was to show that Mr. Hawkins was acting with some 
authority ; that we should know he was acting as such. 

Q. Did he say for what purpose he was going to run the property ? 

A. I think it was to pay up the debts. It was either during the 
latter part of 67 or the fore part of 68 that I first saw Cunningham 
and George J. Robinson together; I think it was along in January. 
Oliver was not at Ossineke at that time. | 
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Q. Are you able to say whether Cunningham brought any money 
from Oliver to Robinson at that time; and, if so, how much? 
A. I think he brought eight hundred dollars up then. 


By Mr. Durrietp: 


Q. Do you know of your own knowledge he did ? 

A. [didn’t see Cunningham pay the money to Robinson, but I 
know that he brought money there; [ understood so, and I had 
some of the money, 

(J. State why the money was sent—for what purpose ? 
205] A. I think it was sent over to pay taxes or to procure an 
insurance on the mill; I am not certain which. 

Q. Did any of it come into your hands”? 

A. Yes, sir; George 5S. Robinson gave me 8400—sent me to Har- 
risville. 

By Mr. Durrre.p: 


Q. Do you know whether this money came from Oliver or not? 
A. Yes, sir; I know it came from Oliver, for | heard Mr. Robin- 
son say so. I think Mr, Oliver sent a letter by Mr. Cunningham at 
the'same time, but 1 am not certain about that. We had run short 
of pork, oats, ete., and Mr. Robinson sent me down to Harrisville to 
buy some pork and some oats if I could get any. Te gave me $400 
and | invested it all in pork. At the time Cunningham took the 
transfer of Oliver’s property | saw Cunningham and George J. Rob- 
inson together a number of times. I couldn't savy what they were 
talking about. It was the morning of the 5d of September that I 
met Hawkins and Cunningham at Alpena. The way I[ know the 
date this last spring when my brother-in-law’s wife was cleaning 
honse, overhauling trunks and things; they found a letter I had 
written to them on the 4th of September, 1568. Mr. Oliver had been 
out to my house prior to that,also Mr. Cunningham had been there. 
[had given an affidavit to Mr. Oliver about the time, and then 
afterwards Mr. Cunningham ealled on me when I was in 
Jackson one day and presented the papers to me, and 
2962 wanted to know if I had given such an aftidavit, stating such 
atime. I told him I had. He presented these papers that I 
had taken the acknowledgment of, and wanted to know if I had 
filled out the blank of the acknowledgment. I looked at them, and 
told him I did not. He then wanted an affidavit showing that I 
was not certain about that being the regular day I made aftidavit ; 
that it was on or about that time. I could not be certain about that 
being the day on account of my not filling out the blank. Then 
this spring, when my brother-in-law’s wife was looking over the 
trunks and things, they caine across a letter | wrote to them in the 
fall of *68; it was on the 4th day of September at Ossineke. It 
states the fact that I met Cunningham and Hawkins the day before, 
which would be the 3d of September, at Alpena. 


Objecte! to, unless the letter is produced. 


My brother-in-law, living in the town of Summit, Jackson county, 
Michigan, has the letter. I presume I can produce it. 


ce tt en pst 
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(The witness is instructed by Mr. Russell to procure the letter, and 
forward it by mail to Flowers & Nichols.) 

Witness: So far as I know, the letter was correctly dated. Idated 
it the same as I would any letter or paper writing to a person. | 
think that a man cannot leave Buffalo on the second day of Septem- 
ber and arrive at Alpena on the morning of the third. 

Q. What conversation took place between you and Cunningham 
in regard to your leaving and in regard to a certain note at that 


2963 A. I asked Mr. Cunningham to sign a note that I held 

against Mr. Oliver for work,and he said he couldn’t do it. | 
wanted Him to sign the note with Oliver. I held the note against 
Oliver, and I wanted his name, too, seeing that they had made these 


time? 


transfers. 

Objected to as irrelevant. 

He refused; stated that he could not. He thought, however, that 
it would be all right. 

(. Give the whole conversation. 

A. I wanted money, and I told him if I could have four hundred 
dollars by the Ist of April succeeding that time [ would be willing 
if not I should go away within a month of that time 

The reply was that he would leave that all to Mr. 
part of Septem ber, and | 
FO aWay quile so 


to work there; 
or thereabouts. 
George Robinson. That was in the for 
quit, | think, about the 20th of October. I didn’t 


soon as the 20th. After Cunningham was there Hawkins acted as 


agent. 
©. Under the arrangement made when Cunningham was there 
Was any one to run the property with Cunningham ? 

A. Mr. George J. Robinson. 

Mr. Durrienp: I object to any evidence of any arrangement, un- 
less it appears whether it was in writing. 

Q. From whom or how did you know that? 

A. I know by their talking; thatis, Mr. Oliver, Mr. Cunningham, 
and Mr. Hawkins. I don’t know that I ever heard Mr. Robinson 
say that he was going to run with him; I couldn’t say that he said 

SO. 
2964 Q. After that how was the property run ? 
A. It is a pretty hard matter for me to tell. 

(). Was it run by somebody t 

A. Yes sir; it wasrun. The business went on the same until | 
went away; that is, they sawed lumber the same: I think it was 
about a month and a half after Cunningham came there that I went 
After he came, | continued to act as book-keeper until | 


away. 
went away. ' 
Q. Can you tell how papers were made out, bills, shipments, ae- 
counts, receipts, and all the various papers used in a business of 
that nature ? 
A. I don’t remember giving any receipts or requiring any of any- 
body; consequently that part was not called.to my attention. | 
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didn’t know hardly what name to assign to the firm. I think I used 
the same name I had all the while—Oliver & Robinson. I did not 
receive any Instructions as to what name I should use for the firm. 
[ did not receive any instructions from Geo. J. Robinson in regard 
to the name of the firm; did not receive any instructions from him 
in regard to the mode of conducting the business after Cunningham 
was there. 

Q. Did Geo. J. Robinson make any alterations or difference in the 
business after Cunningham was there, or give any Instructions ? 

A. Isaw a paper in Geo. J. Robinson’s handwriting, that Mr. 
Melville had. (Objected to unless the paper is produced.) I do not 
know where that paper is. Robinson also wrote in the books, after 

Cunningham and Oliver went away, that he would retire 
2965 from the firm, and made some reference to the articles of 
copartnership. 

Mr. Durrie.p: I object to any memorandum or anything on the 
books, unless the books are produced. 

Witness: 1 do not know where the books are: they were left in 
the office at Ossineke; I have no business with them.. I don’t think 
] could tell when Cunningham and Robinson commenced to act to- 
gether in running the business. I went away from there, and had 
no more to do with it. I could not say when Cunningham came up 
there after he had gone below, or anything about it; I never saw 
Mr. Cunningham after they had made the transfers and gone off; 
that was the last I saw of him there. 

Q. Do you know why Cunningham went below immediately ? 

A. To make some arrangements In regard to matters below; I 
could not say what. I did not hear Cunningham say anything 
about why he went below, nor did I hear Robinson say. 


Cross-examined by Mr. Durrietp: 


(). That note you spoke about of Mr. Oliver’s; has it been paid to 
you ever? 
A. No, sir. He has promised to pay it to me, but not recently ; 
it was something over a year,ago that he last promised to pay me. 
Q. Did he say if you would come here and testify he would pay 
it, or any part of it? 
A. No, sir. I don’t know where that money came from 
2966 that I said Robinson brought up, only that it was his son’s 
money. I don’t know where they took it it ©. Henry M. 
Robinson did not direct all the entries to be made on the books, 
He directed where I should give his son George credit for two thou- 
sand dollars; that, he said, was his own money. 
(). Did he give any directions about the entries to be made on the 
books besides that? 
A. Not that I can specify. 
(. You say he assumed control after June, ‘6S, of the business ; 
how did he assume control ? 
A. By giving orders to the men and causing them to be dis- 


g 
charged ; going around as any man would. 
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Q. Did he assume control to the exclusion of all others connected 
with the business ? 

A. Mr. Melville assumed to word, as he did always. 

Q. Didn’t George Robinson also assume control ? 

A. When he was there. 

Q. Then all of them, H. M. Robinson, George Robinson, and Mel- 
ville, were all exercising control, 

A. Yes, sir; I looked upoti H. M. Robinson as superior to Mr. Mel- 
ville. 
Q. Was he superior to George J. Robinson ‘ 
A. I used to think he was the man, really ; yet it was in the name 
of George Robinson. ‘These are my honest convictions, what I have 
thought. 

(). This credit of six thousand dollars, that you say appeared upon 
the books in favor of Oliver, was in some manner afterward can- 
celled by advances made or notes given by George J. Robinson, with 
which Oliver was to be charged ; is that what I understand you to 

say 
2967 A. I stated before that there was a balance of something 
over six thousand dollars coming to Mr. Oliver. I couldn't 
say how much. Afterwards I said that there was six thousand dol- 
lars of this balance reduced by means, I think it was, of notes 
gciven—something of that sort. 

(. Do you know particularly how that was done? 

A. No, sir; I can’t say. I presume I knew at the time, but can’t 
remember it now so as to particularize. I think those notes were 
given by George J. Robinson. I do not pretend to say that it was 
on the third of September that I took that acknowledgment. 

(). Will you state under what circumstances you gave that first 
affidavit? 

A. Mr. Oliver came to my house to see me about what time the 
acknowledgment was taken, and I told him I couldn’t remember 
exactly; that is, [ had no memorandum by which I could go, but I 
would write to the register of deeds and see what day [ did take the 
acknowledgment. At that time, when I filled out the affidavit, | 
never once thought but what I filled out the blank in it. Conse- 
quently I relied upon that as being the real day that I took the ac- 
knowledgiment. | wrote to the register. 

@. You got the date of the third ? 

A. Yes, sir; as it appeared there. 

. You speak about Cunningham installing Hawkins there as his 
agent; do you know whether he gave him any paper or authority 
as such agent ” 

A. I never saw him give him any paper, but remember his 

2968 conversation there to Mr. Reed and me. At the request of 

Mr. Hawkins, after this paper was read, he appointed him as 

his agent, to act for him during his absence. Mr. Hawkins stayed 

until after Mr. Oliver and Mr. Cunningham went below, somewhere 

about one week, | think, or thereabouts. I don’t remember exactly 
the time. He did not come back again while I was there. 

Q. What did he do during that week ? 


} 
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A. He went into the woods ; took another gentleman with him by 
the name of Samuel Elsworth to look where they would conduct 
their operations the coming winter. Mr. Robinson had gone below 
when Mr. Hawkins came out of the woods. Before George J. Rob- 
inson, went below he came into the office and gave me a letter re- 
questing me to hand it to Mr. Hawkins. Mr. Hawkins took the 
letter, read it and looked at it, and started below.the next morning, 
[ think—am pretty sure it was the next morning—and he never 
came back while I was there. That is all that transpired. That is 
all that had a chance to transpire while I was there; that is, while 
Mr. Hawkins was there. 

Q. Do you know of your own knowledge where this eight hun- 
dred dollars that Cunningham paid to George J. Robinson came 
from ? 

A. I knew where it came from, from what George Robinson told 
me. That is the way I know it. That is my evidence. Mr. Cun- 
ningham was not up there while I was there after the transfers. I 
never heard Oliver say anything about what the object of the trans- 

fer was. 
2969 (. Did he never tell you he was going to sell that property, 
or get Cunningham to sell it for him—his interest in it? 

A. No. sir. 3 

(Q). Anything of that sort; that he had conveyed it to him to see 
if he could seli it; anything of that kind? 

A. No, sir. 

Q. Did Cunningham ever tell vou that? 

A. No,sir. I never heard in any way that that was the object of 
the transfer. I don’t know that that was the object. 

(). You don’t know anything about it? 

A. No, sir. Not about that being the object of it. 


Redirect examination: 


Q. Do you know anything about it except what you heard Cun- 
ningham say at the time he had you acknowledge the papers, which 
you have already sworn to? 

A. That is all the conversation I had with Mr. Cunningham 
about it. 

Q. What you have already sworn to? 

A. Yes, sir. 

(). In regard to the reduction of the six thousand dollars balanee, 
as directed by George J. Robinson, have you any means of knowing 
whether Oliver consented to that? 

A. No, sir. I know Mr. Oliver did not like it. Hev-says to me, 

[ am afraid he has done something wrong,” as soon as I told him 

about the six thousand dollars that I was directed to debit him with, 
and that is all he said to me. 

2970 (). You entered the debit solely by instruction of Geo. J. 
Robinson ? 

A. Yes, sir. 

Q. That you had done something wrong, or he had? 

A. It was Mr. Robinson I meant by using the word “ he.” 
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Recross-examination: 

(). Can you tell how you came to credit George J. Robinson with 
that amount? 

A. 1 didn’t credit George J. Robinson. Mr. Robinson wrote a 
letter to me—I think it was written to the firm, but there was some 
part of it directed to me what to do—to charge Mr. Oliver six thou- 
sand dollars. 

Q. Did he specify how or why? 

A. I think he did at the time, but I'am not able to tell now what 
it was exactly. 

(). You can’t recall the transaction ? | 

A. Not toa certainty, but I think it was something about some 
contracts. I can’t tell exactly what it was now. 

By Mr. Russene: 

Q). Is there anything you wish to add about something else that 
transpired in regard to Mr. Hawkins? 

A. After Mr. Cuningham had gone away Mr. Hawkins says to 
me: “There is a lot of timber on the dock here, and when they 

come to ship that they will not ship that in the same name ; 
2971 they will ship it in George’s name orthe old gentleman’s; and 

if they order it to be shipped in those names, don’t make out 
the bills of lading in that way; make them out as you have until 
the name is given of the firm. 

By Mr. DUFFIELD: 

Q. ‘To make out all shipments in the old name until the new 
name was given ? 

A. Yes, sir; in the name of the firm. The reason why the name 
came up in that way we had got short of flour. I was going to write 
to a firm in Alpena, and I didn’t know whether I ought to sign it 
in the nanie of Oliver & Robinson, or how to give the name of the 
firm. 

Q. Did they ever ship any lumber in the name of Geo. J. or H. 
M. Robinson ? 

A. Yes, sir; it was after this transfer was made; if I am not mis- 
taken, Mr. Robinson came into thie office with a note for me from 
Melville, stating that I should make out the bill of lading as if 
shipped by George J. Robinson. Says I: “ What is that for?” Savs 
H. M. Robinson: “I don’t know anything about it, only that is the 
order Mr. Melville sent here to you.” “ Well,” says I, “ I cannot do 
that; I will do it as I have always, and then their objections may 
come in alterwards.” And I did so. Mr. H. M. Robinson and 
George Melville came across the captain, and wanted to see his bill 
of lading. He showed it to them, and they changed the bill of lad- 
ing, and it went in some other name. 

(). How do you know what name it went in? 
2972 A. From what Mr. Melville said; Mr. Melville was rather 
mad at me because I didn’t do it: and I asked him what 
business it was to him anyhow. 
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Q. By Mr. Russert: Was your own account with Oliver transferred 
to the books of Oliver and Robinson ? 


A. Yes, sir; just the same as all the rest of them. 

©. For how much? 

A. I don’t remember; my indebtedness was down there, but my 
credits | never put on any of my books, for the reason that I had a 
contract; whatever I got I debited myself with. 

(). Did George J. Robinson acknowledge or repudiate the transfer? 

A. He repudiated the transfer, at the same time he repudiated all 
the rest, or soon after; he didn’t repudiate mine as soon as some of 
the rest. 

(). How did he repudiate the transfers and at the same time offset 
them by notes, as you speak of? 

A. When men would come to him and ask him for money he 
would not pay any of the balances that were coming to them from 
Mr. Oliver's books. He did not pay my balance. It left me in 
rather a bad position; all the debits I had from Mr. Oliver and the 
firm were likely to come out of what money I had earned since I 
had worked for the firm. I had no eredit for what I had worked 
before the firm came in, consequently I had no credits transferred. 
[It was all debits that were transferred against me. 

(). How did you fix it? 

A. They (Geo. J. and H. M. Robinson) said they would not pay 

, the old gentleman, particularly. 


2979 Mr. Durrie.p: | object to any testimony about his matters 
there with the parties. 

(). After they said they would not pay it, what? 

A. Shortly after that, after court sat in Alpena, Mr. Robinson came 
in the store and said, “ My son, have you settled with Mr. Oliver for 
that claim he owes you?” I said, “ No, sir; it is in the book same 
as all the rest.” “ Well,” says he, “they are going to put him in 
bankruptey this court. If you want to get your pay you had better 
settle with him and get his notes right away.” I expected some 
parties from below. As quick as I saw Mr. Oliver I told him I 
wanted his note. | 

(). Is that the note that has been spoken of that is outstanding 
now? 

A. Yes, sir. 

. By Mr. Durrietp. Did Geo. J. Robinson repudiate those notes, 
and at the same time endeavor to offset balances by notes? 

A. Yes, sir; I will tell you how he gave his authority tome: Says 
he, “I don’t want you to pay any of these men what is coming to 
them in the books of David Oliver.” As Mr. Robinson was going 
below in the spring, | spoke to him about it. I says, “ I suppose 
you will pay me our matter, Melville and I, if you don’t the rest of 
the boys.’ 

(). f ask you if he repudi: ited those balances, and at the same time 
offset them with notes given? 

A. All the credits that were coming to Mr. Oliver, what they were, 
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were not repudiated, but if there were any debits they were always 
taken out; there was not a word said about credits. 
2974 Q. The debits and credits were both alike repudiated? 
A. No, sir. There was nothing said about the credits, no 
controversy about them—that is, so far as any orders to me. 


(Signed) R. E. GALLUP. 


Tuurspay, August 17th, 1871. 
GrorRGE W. HAWKINS, sworn: 
I live in York State, Niagara county, town of Royalton, about 26 
miles from Buffalo. I know all the parties to this suit. I live 
about five miles from Mr. Hunt and about seven. from Eschleman. : 
@. What is Eschleman’s business ? 
A. Farming, principally. I first saw Eschleman about 11 years 
ago. | 
@. What is Hunt’s business? 
A. Farming, as a general thing. It is ahard matter to say, be- 


cause he has so many irons in the fire. 


Q. How long have you known Henry 8. Cunningham? 
[A.}] About three years—that nearly. I believe he is at present a 
lumber dealer in Buffalo. I first knew Cunningham in Erie county, 
town of Clarence. 


2979 Q. Is Eschleman any relation to Hunt? J 
A. Iean’t say. Cunningham is Eschleman’s son-in-law. 

Q. Is Hunt and Eschleman connected in business, to your knowl- 
edge, or any enterprise of any other kind ? 

A. They have dealt in buying and selling lands—that is, selling 
off lands together, and holding lands together. 

In the fall of ’66-’67 I lived in Niagara county, York State. 

Q. Were you employed in rny particular business that winter? 

A. I went up here to Michigan, I think, to lumber that winter— 
to Ossineke. I had been there once before, I think, in 1864. I 
think it is about 12 years since I first saw Mr. Oliver. 


Q. In the winter of 1866-’67 did you make any mortgage to any 
person connected with this matter? 
Mr’ Duffield objects to any testimony of this sort as irrelevant. 
A. Yes, sir. 
Q. Describe what contracts you made—what mortgages you gave. 
A. We made a contract to Calvin Haines, of Lockport, and gave 
mortgage. 
Q. What was the contract about? 
A. It was a contract to deliver a certain amount of lumber, for 
the advances. 
Q. What lands did you mortgage? 
A. We mortgaged lands in Niagara and Erie counties, York State. 
Mr. Oliver mortgaged lands in Michigan, Alpena county. 
2976 Q. Were you the party of the first part? 
A. Mr. Oliver was the party of the first part. 
Q. You made them as his agent ? 
A. I went there with him, and Haines said if I was amind to go 
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mortgage my property there he would advance the money, and we 
done so, and I went up with Mr. Oliver to lumber that winter. 
(). Were your mortgages in the nature of indemnity mortgages ? 


Mr. Duttield objects to any testimony as to the character of the 
mortgages. They ought to be produced here, or certified copies of 
them. 


Q. If I understand you correctly, you guaranteed the performance 
of these contracts and secured the perform: ince by your mortgages ? 

A. Yes, sir. 

Q. Who was with you in business in ’66-’7? 

A. There was David Oliver and Robert Oliver, a brother to Mr. 
Oliver. 

Q. Wlyre was you in with them ? 

A. Devil river, Alpena county, Michigan. 

Q. How long had you been acquainted with the business of lum- 
bering ? 

A. I had lumbered one winter before in pine lumber; I had 
always lumbered in oak before. 

(). How many logs were cut and hauled during the season of 
56-7 7 

A. I think when I went away it was two millions we had in. 

. What was stumpage worth then ? 
2077 A. That would depend upon the quality and where it Was; 
they were selling up there at from 20 shillings to $3.50. 

(). Did you look the Devil river property over that season for the 
purpose of estimating the timber ? 

A. Yes, sir. 

(). How many acres did you examine in towns. 28-9? 

A. Probably we went over some 8,000 or 9,000 acres of it ; his 
brother and me went together. ; 

Q. When did you first know the Robinsons—H. M. and George J.? 

A. I think it was in the fall of ’67 

Q. Where? 

A. I saw those gentlemen here in the fall, and I saw George up~ 
there at Alpena county. 

(). Did you go to Ossineke in the Spring of 1868 ? 

A. Yes, sir; I was going to look at some pine land on the penin- 
sula for Mr. Oliver and myself. 

(). What time did you get to Ossineke ? 

A. I think about the 10th of June. 

(). What did you go to doing then ? 

A. I went to work for Oliver & Robinson ; I expect Oliver & Rob- 
inson were the proprietors of the Devil river property ; at that time 
George Melville, old Mr. Robinson, and H. M. took charge of the 
business. 

Q. Was Oliver at that time engaged actively in the business or 
exercising any control over it? 

A. He was, but he didn’t have anything to say much ; there wasn't 
much use of his saying anything, because the men were instructed 
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not to obey: him; that if they did they had got to look to him for 
their pay. | 
Objected to as hearsay testimony. 
2978 Q. State why they would not obey him, and who instructed 
them not to ob V him ? 
A. George Melville and Mr. Robinson, the old gentleman, told the 


men if they worked for Oliver they must look to him for their pay, 
for the company would not pay them. 
Q. What company ? 


A. His son, the old man, and Oliver; they would not get it out of 


the company’s means. | 


Q. Did the Robinsons ever make any offer to buy the property of 


Oliver, to your knowledge, through you or any other person ? 
Objected to as irrelevant. 
A. Yes, sir. The offer was that they would pay him $10,000 and 
pay the indebtedness and take the property. 
). By Mr. Durrietp: Who made the offer ? 
A. H.M. That was along about June, 1568S. 
Q. Who did they authorize to make that offer ? 
\. They wanted I should and George Melville. 
Y. Did you make the offer for them ? 
A 
Q 
A, 


onal 
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Yes,sir:; in June, 1868. The offer was not accepted. 
Was there any proposition made when Oliver refused this ? 
Yes. H.M. Robinson said he would like to have us hire the 
mill of him and buy the stumpage of Oliver, and to give him $5,000 
a year for the privilege—teams, tools, and mill—and then to give 
him $2.50 or $3.00 a thousand stumpage. By us I mean George 
Melville and I. He wanted Oliver to go off and go to sleep; that 
WwW: . the remark he made. : 
2979 Do you mean he wanted you and Melville to step into 
Oliver s shoes ? 

A. Yes, sir. Robinson then wanted I should go below and settle 
Haines’; that the sooner they closed the mortgage the better it would 
be for them, and to tell Cunningham and Hunt that he was sorry he 
promised them $10,000 that fall, and they must not expect a dollar 
of it frown him; that there was their property. H. M. said that. 

Objection raised by Mr. Duffield to all that H. M. Robinson said 
about it. 


Q. Who had control and management of the property at the time 
H. M. Robinson said this ? 

H. M. Robinson was up there and controlled it, and the men 
obeyed him. He was in possessisn and building a house for the 
men and managing the property. He hired me and paid me. I 
followed his instructions and went below and saw all the mortga; ges; 
1 saw Calvin Haines and Ranney at Lockport, and I went over and 


saw Hunt, and went from there to Buffalo and saw C unningham 


and the G. R. Haines at Buffalo. 
What did Haines and Ranney say about it ? 


Objected to as irrelevant. 
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A. They didnt say much. Haines said they should come to Buf- 
fulo and see the brother. Cunningham said he put confidence in it 
and expected the money; and says, “Tell Eschleman I am just as 
sure of the money as if I had it. I think they will work it out and 
get it.” Hunt remarked it was about as he expected. I didn’t see 

Eschleman. After seeing these parties I went back to Ossi- 

2980 neke. I got there, I think, the last of June, 1868. I then 

told H. M. Robinson that the Haineses were coming up there. 

Philip Ranney, Emeret Haines, and his son came up after my return. 
(). What did they do after they got there? 

A. Emeret Haines went up and looked the jogs over, and talked 


some of buying. Plillip Ranney went off and talked with George 


Robinson. I don’t know that they came to any conclusion before 
they left. After we got to York State we got to Haines’, and from 
there hired a carriage and went to Hunt’s. Oliver and myself went 
with them from Ossineke. Kmeret Haines, his brother, and son 
went out to Hunt’s. I don’t know the son’s name. Philip Ranney, 
Calvin Haines, and Oliver and myself also went to Hunts. We got 
there, | believe, about two o'clock ‘in the day, some time in July. I 
can’t tell the day of the month—July, 1568. 

(). What agreement, if any, was made on the part of Hunt, Haines 
& Ranney ? 

Objected to, unless it was not in writing. 


Witness: It was not in writing. Haines and Ranney and those 
talked over that they would pay Oliver $10,000 when the deeds 
were made, and so on. Calvin Haines and E. and G. R. Haines 
made this offer, and they were to pay all the debts against the prop- 
erty and against the firm of Oliver & Robinson. Hunt was present 
and advised Oliver to takeit. 

(). Did Hunt make any agreement in regard to his own mort- 
gage 
A. Not that I heard of. 

(. What was said about the Cunningham, Hunt & Eschleman 

mortgage at that meeting? 
2981 A. I don’t know as there was any conversation took place, 

only they were to pay it—the party that bought the land— 
the Haineses. There was no written contract made then, but there 
was afterwards, at Calvin Haines’, at Lockport. I think it was the 
next day. It was either the next day or the next day after. Philip 
Rannev, Calvin Haines, Geo. J. Robinson, and, I think, one of the 
Haineses from Buffalo was there. I won’t be positive, but I know 
the others were there. 

Q). Was there any contract made and signed at that time? 

A. Yes, sit; Mr. Oliver and Mr. Haines signed it. I don’t know 
what became of the contract. I believe they had until the 5th of 
September to perform that contract in. 

(). Who came to Alpena before the expiration of that contract? 

A. Cunningham and myself. Cunningham and [ left Buffalo by 
rail somewhere the lst of September on the evening train. We 
left the rail at Bay City and took the Huron. I have seen Mr. 
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Major, the clerk of the boat,in passing up and down. I don’t know 
him. Cunningham and I traveled in company. 

Q. What was the object you and Cunningham had in going to 
Alpena at that time? 


Objected as irrelevant. 


A. Mr. Cunningham calculated to be appointed receiver, and | 
went up with him; and after he calculated to be appointed up there, 
then he was going to put me in charge of the property and to look 

to see about where the mill sat. 
2982 Q. Before you and Cunningham left Buffalo, when Cun- 
ningham went to be appointed receiver, can you tell with 
whom Cunningham talked or advised in regard to the receivership ? 

A. I think Oliver had been down a spell before that. I don’t 
know. I didn’t see any one. I don’t know whether Cunningham 
had any interview with Hunt & Eschleman about the receivership. 
[ can’t say. Cunningham met me at Suspension Bridge that night. 
I didn’t go clear to Buffalo; I went to Suspension Bridge and took 
another train ; we met there. 

Q. Had you seen him before since the contract was made at Cal- 
vin Haines’? 

A. Yes, sir; at Buffalo. 

Q. Do you know whether in that interview he and Hunt and 
Eschleman had any conferences? 

A. I can’t say; I don’t know: 

Q. Do you know whether there had been any interview between 
him, Cunningham, and the other mortgage creditors before he started 
to take this‘receivership ? 

A. No, I don’t. I never heard any of the mortgage creditors say 
anything about that. When we got backgof Ossineke Cunningham 
went to finding out if the mill stvod on the fractional section ; we 
went down, and Oliver and Cunningham, and found that it stood 
on the fractional section adjoining—standing on land that was mort- 
gaged to Hunt, Eschleman & Cunningham. Found the mill was 
not covered by their mortgage. This is the steam mill. After that 
Mr. Oliver and Mr. Cunningham walked up the railroad talking, 

and Cunningham and Oliver went into Oliver’s room and 
2983 talked. What they talked I can’t say. Oliver came out after- 

wards and told me what he proposed to do. Oliver told me 
that he proposed putting in al! the inside property and outside prop- 
erty. What he meant was in towns. 28 and 29, and any Alpena 
property, and soon, in Cunningham’s hands. Cunningham agreed 
to take the property, pay all the debts and incumbrances, and after- 
wards deed the property back to Oliver, provided I would take a 
one-quarter interest and stay there and help manufacture and ship 
the lumber to Buffalo. Cunningham would sell and pay off the debts 
as fast as possible, and after the property was all paid off he would 
deed it back to Oliver, and Oliver made arrangements with me to 
let me have a one-quarter interest under them grounds. I told Cun- 
ningham what was said, and he never objected. The papers were 
made in Oliver’sroom. Oliver went right off to make them. He 
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was a couple of days making them—the deeds. The deeds were of 
his interest in that land as well as property, and lands at Alpena that 
he held with David Preston. 

@. From whom to whom? 

A. To Mr. Cunningham. 

(). Were you present when they were signed ? 

A. Yes, sir. 

Q. State what.Cunningham said at that time when he received his 
deed in regard to the agency, and in regard to the object of the 
transfer ? 

A. He called Joseph Reed, Reuben Gallup, an agent of Oliver 
(they were sitting in the room); wanted them to witness the deeds, 

and turned to them and told them that he had bought Oli- 
2984 ver's 8 in that property, and he appointed me ‘and left 
me there in his stead toact for him in his absence and to 
take charge of f the property. Afterwards I asked him what he 
thought | had better ro to doing first. | 

Q. What did he say in regard to what he took the property for, 
and what he was going to do with it—before or after? 

A. He never came out and told me what he intended to do with 
it; nothing, only I told him what Oliver said, and so forth, and he 
never objected to anything but what it was so; he did not pay any- 
thing for the property. 

Q. What instructions did he give you in regard to the agency ? 

A. I asked him what he thought [I had better do first; and he 
said that I better take some rood man in with me, and go in the 
woods, and look over the pine; especially the Preston lands, and see 
what was the best place to lumber during the coming winter; I built 
ihe shanties and hunted out the roads to draw logs on; he stated 
that he was going below to see and have arrangements made with 
those parties that held those mortgages before they made any extra 
cost or trouble; I expect it was to have them wait—to put them off; 
he was going below to make an arrangement with those that held 
the mortgages—Haines. 

Q. How | long, after that, did Cunningham remain ? 

A. He went right away that afternoon; I took a man and went 
into the woods; was gone I think five days ; looked over the Preston 
land, looked out a place for the shanty and a place for the road, and 
also, where we would have to put a boom in, and then came out; 

Samuel Ellsworth went with me. 
2985 Q. What did you do then? | 
A. Mr. Robinson had left a — there, and wanted I 
should not take charge of anything or have nothing to say at all, 
until I went below and saw C Seaiiein am. 

©. Which Robinson left the letter ? 

A. George J.; he had gone away before he left the letter. 

(). Is that the letter? 3 

A. Yes, sir. 

Letter marked Exhibit “A.” 

(\Wirness:) After getting that letter, I went to Buffalo to see Mr, 
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Cunningham ; I went because Melville and Robinson told the men 
they must not do anything I told them—that is the reason I wanted 
to see Cunningham ; when I saw him, he said he was sorry | had 
come down yet, that he had telegraphed to Oliver to come down; 
that it was a hard matter to raise the money tobuy the supplies and 
to carry on the business; and he had te leeraphed to Oliver to come 
down; when Oliver came down, all the mortgagees met at Buffalo— 
Calvin, Haines, and Ranney, E. and G. R. Haines, Hunt, Eschle- 
man, and Cunningham, and me and Oliver; in the first place we 
met at Cunningham’s office. 

©. Whereabouts in Buffalo was that? 

A. On Main street, I forgot the number; he was the Indian agent, 
and had an office on Main street—he and Mr. Nerbury ; this meet- 
ing took place the last of September, I think; I can't tell exactly. 

Q. When you and Cunningham were at Ossineke at the 

2986 time Cunningham took the transfer; what, if anything, did 

he say in regard to Hunt or Eschleman, in respect to this re- 
ceivership? 

A. He was talking in the office with Reuben Gallup and me, and 
he said there he would not undertake to take hold of property if he 
didn’t know his backers. He didn’t call any names. Mr. Gallup 
was talking to me that day about some back pay the company owed 
him and about his wages. He didn’t say who his backers were. At 
this meeting at Cunningham’s office they talked about buying the 
property and tools, agreed to give Oliver a certain length of time to 
find a purchaser, and they would then go to getting supplies, and 
Cunningham would sell it tothem. ‘They went up to G. B. Williams’ 
office, 1 think it is, on Main street, to reduce it to writing. Hunt, 
Eschleman, Cunningham, E. and ‘G. R. Harris, the two Robinsons, 
Philip Ranney, and Calvin Haines—all went up, and Oliver and I. 
We went direct from Cunningham’s oftice, and got to Williams’ office 
right after dinner, I think it was. The meeting begun at Cunning- 
ham’s office I guess about 11 o’clock in the morning. After we got 
to Williams’ office they talked about it,and Mr. W illiams commenced 
writing down about what they agreed to. Mr. Cunningham acted 
as chief spokesman with Williams. 

Q. How long did that process continue? 

A. Oliver and I stayed there until about 5 o’clock ; then we had 
to go away. 

Q. What did you have to go away for? 

A. Mr. Oliver had to go up to Painted Post, and had to take the 
train, and I went up with him. Neither of us returned. We were 
not present at any other meeting in Buffalo after that; that is, we 

were not together. 3 
2987 Q. At this conference between Hunt, Eschleman, Cunning- 
ham and the other parties at Cunningham’s office, state what 
the agreement was in regard to the payment of the C unningham, 
Hunt, and Eschleman mortgage. State whether they came to any 
agreement in regard to what should be done at C unningham’ s oftice 
in the morning. 


A. Yes, sir. 
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Q. What was the agreement in regard to the mortgages, and es- 
pecially in regard to the Cunningham, Hunt, and Eschleman mort- 
gages ¢ 

They were to pay the Cunningham, Hunt, and Eschleman 
mortgage, the parties purchasing—the Robinsons, Calvin Haines, 
and Philip Ranny. 

Q. State whether Cunningham, Hunt, or Eschleman, or either of 
them, agreed to that. 
. A. ‘They were both there, and all talked it over. I suppose they 
all consented to that. 
(). Was that the distinct agreement at this Cunningham meeting 
on the part of the purchasers rand of the mortgagees ? 
Objected to. 


(). What was the agreement upon the part of Cunningham, Hunt, 
and Eschleman as to who should pay their mortgage? 

A. I didn’t hear them say “I will take vou for pay,” but they were 
there, and helped make the bargains and everything, and thought 

it was the best thing Oliver could do. 
2988 (). Was there any agreement in regard to the time when 
the mortgages should be paid off, at this conversation ? 

Objected to any testimony as to the conversation. The contract 
is the best evidence. 

(). Hlow soon were the Dyers, Robinson, Haines, and Ranney to 
pay the mortgage on the property, according to the agreement at 
Cunningham’s office, when Oliver was present ? 

Objected to as above. 

Q. Within what time; how many months, days, or years ? 

A. Thirty davs Oliver had to deliver, if Dyer would pay for the 
supplies, ete., what money they had paid out and spent; pay them 
their money, then the property should be Oliver’s; pay the money 
to the mortgagees, then they were to have a deed, and they were to 
pay the Hunt and Eschleman mortgage. 

Q. Who? 
Objection made as to the contents of that agreement. 
(). State what these te ae were. 
A. They were to pay the debts in 30 days, or to have it settled ; 
and then they were to have a deed of the property ; they agreed to 
pay the Hunt & Eschleman mortgage, a mortgage to Preston, a 
’ mortgage to Wing, and a mortgage to Mr. Hall, of Saginaw ; and 
they were to pay the E. & G. R. mortgage; and they were to release 
my mortgages; they were to release all incumbrances held against 
Oliver; they were to release mine in 20 days; they never released 
them. | 
2989 (). When were they to pay the other mortgages, including 
the Cunningham & Eschleman mortgage ? 
A. They were to do something with them in 30 days, I think ; at 
the meeting at Cunningham’s office I didn’t hear of any conveyance 
having been made from Oliver to Cunningham. 
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Q. Do you know whether the parties who were present there knew 
that ? 

A. They all knew it; I never saw the agreement; when I saw 
Oliver on Thanksgiving Day he told me that they had not released 
my property or anything ; and says I, “1 would like to have a copy 
of that agreement ;” and says he, “They won’t let me have a copy 
of it, and won’t let me read it, and it ain’t at all as we talked.” 


Objection made to any testimony as to what Oliver said about it. 


Q. By this agreement at Cunningham’s office, what were the 
purchasers to do in regard to the liabilities of the firm of Oliver & 
Robinson ? 

A. They were to take it and pay those debts; anything Oliver & 
Robinson had contracted ; they were to take the supplies and yi 


_they had on hand; according to that agreement, as made In Cun- 


ningham’s office, Cunningham was to convey to the purchasers in 
thirty days from that time, on the conditions that they were to as- 
sume all those mortgages. 


Objected to. 


Q. What do you mean; paying them? 

A. Paying them or taking care of them. 
q. On your mortgages ? 

2990 A. Yes. sir: and the liabilities of Oliver WN Robinson. | 
have applied to Calvin Haines and Ranney for the ecancella- 

tion and release of my mortgages. 

Q. What was actually done in regard to the management and 
running of this property, to your knowledge, after this meeting at 
Williams’ office? What was the first you knew of it? | 

A. I never knew much about it since; I have never been there 
since. 

Q. Do you know from the statement of any of the parties to Cun- 
ningham or Haines, or any of the rest of them, what has been done 
with it? 

A. Calvin Haines told me at Lockport that they were running it, 
and making out of it what they could; he told me that last week— 
August 12th, ’71; he mentioned no names as to who was running it 
then. : 

Q. Under the agreement made at Ossineke, about the 1st of Sep- 
tember, what was ( ‘unningham to do with one-fourth of the prop- 
erty when the debts were paid ? 

A. Deed it to me. I was to pay $35,000 for it. I think I was 
familiar with the value of that property at that time; I had looked it 
over some with reference to purchasing: been in there with other 
parties in the woods, and knew what there was of it. I think 
it was worth that at that time. The agreement between Oliver 
and I to pay this $35,000 was only verbal; there were no writings 
made. The agreement between ( ‘unningham and I, that he should 
deed me one- fourth of the property was also verbal. I told him 
what Oliver had said, and he said that he had talked with George 
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J. Robinson and H. M. Robinson, and they had agreed to 
2991 furnish the means to pay up the Wayne mortgage, and he 

thought | had better do it. And says he, “I told him that I 
was willing to put money in and stay here, and take hold of it and 
work it out; that the debts would soon be worked out.” And 
he said he told the Robinsons he would not put a dollar in 
for Oliver to manage it. And he said the Robinsons consented, and 
he thought it was a good thing for me to take hold of. In regard 
to deeding me the one-quarter at the end there was nothing said, 
: only he thought it would come out all right. That is the remark 

he made. | 

(J. What reason did Haines or any of those parties give you for 
not canceling and releasing your mortgage ? 

A. Mr. Haines looked for the mortgage, and said it might as well 
be canceled one time as another; and Phillip Ranney says, “We 
let Hunt have it at the meeting at Tonawanda.” Says he “I will get 
it when I go to Buffalo.” This was a little more than thirty days 

| after the meeting at Buffalo that I asked him. I don’t know 
| whether these purchasers ever discharged any of the liabilities of 
Oliver & Robinson. Some time, about the last of July, I think it 
was, of 1869, Hunt and Eschleman came to see me about the mort- 


| gages. ‘They came together to my place in the town of Royalton, 
Niagara county. Hunt said it was all right, and I never should be 


harmed, but they could not release it; if they did it would release 
claims they had against Oliver’s property. They could not release 
particular ones without releasing the whole, but it would be all right. 
Eschleman didn’t appear to say anything. He was present when 
Hunt did this talking to me; stood right beside him. 
Q. Have you ever heard Cunningham say anything in regard to 
Oliver’s property in his hands since? 
2992 A. Yes, sir. On Thanksgiving Day of 1868 Mr. Oliver had 
sold some land—I think some of the Preston lands; it was 
some of his outside land—and Mr. Oliver wanted Cunningham to 
deed it, and Mr. Cunningham said there was about $15,000 worth of 
property in his hands that belonged to Oliver; I heard Cunning- 
ham say this. I don’t know anything about this meeting at Tona- 
wanda except what Philip Ranney said. He said it was to or- 
ganize a company to get money to get supplies to run the concern 
with. 
(). For what purpose ? 
A. To manufacture lumber at Devil river, [suppose. This meet- 
= ing at Tonawanda was about 30 days after they had met at Buffalo, 
at Cunningham’s. I don’t know what time they met there, but it 
was after the 30 days were out. I was there at Haines’, and inquired 
about the mortgages—who got them? ‘They said they left them at 
Tonawanda, at Mr. Hunt’s—let him have them—my mortgages. I 
asked him who was interested in the organization, and he said Hunt 
& Eschleman. Cunningham and H. M. Robinson was there. I[ 
isked him—says I: “ You could not get Eschleman into it to man- 
ufacture lumber, could you?” And he said he had as much to say 
up there as any of the boys. 
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@. What about Cunningham ? 
A. I didn’t hear him say. 
Q. Do you know, except from the statements of Ranney, who en- 
tered into that organization ? 
A. I didn’t; I never heard Cunningham say when he became a 
member of it. 
29953 (). Go back fora moment to the agreement at Ossineke, 
when you was talking with Cunningham, as you stated, in 
regard to the running of the property and paying off the debts. 
State what was said in regard to whether they should be paid off. 
State whether anything was said when the Hunt & Eschleman 
mortgage was to be paid. 
A. I never heard him say; and I never heard Oliver, in his pres- 
ence, say anything about it. 
Q. Did you hear Hunt, Cunningham, or Eschleman say anything 
in regard to waiting for the property if the interest was paid ? 
A. I heard Hunt tell Oliver once when we were there. 


Objection made to any testimony on that point. 


. Can you give the year or month ? 

A. It was in July, 1868. Hunt said that Oliver could make ar- 
rangements with the Haineses, and raise the money in any way. 
Says he: “As long as we are secure.and have the interest, that is all 
we ask.” Mr. Hunt and Mr. Eschleman are men of abundance of 
means. 

Q. By this agreement at Cunningham’s office, what was to be 
done with the property outside of towns. 28 and 29? 

A. They were to pay Preston, and the Preston land was to be 
deeded tome. ‘The other land was to be deeded back to Oliver— 
the other outside lands. 

(). Who was to pay Preston ? 

A. The purchasers; the company that bought. 

Q. Do you know whether they ever did pay Preston ? 

A. Mr. Hunt told me they did not raise the money and pay Pres- 
ton ; the Haineses didn’t raise the money, and they had to raise the 

money and take the land themselves. 
2904 Q. Who had to pay it? 

A. I suppose it was Hunt, Cunningham, and Eschleman, 
but I talked with Eschleman about it afterwards, and he says he 
didn’t, but it wasn’t deeded to me, so that it must have been him and 
Cunningham; but he told me; says he, “ When the Haineses com- 
mence paying for the land it will be all right.” Says I, “They have 
never paid a cent on it as they agreed.” 

(. Have the purchasers under the Buffalo agreement ever deeded 
you the Preston lands? 

A. No, sir. 

(. Ever deeded to Oliver the balance of the outside lands to your 
knowledge ? 

A. Not that I know of. Nothing; only 1,000 acres. I presume 
rather one-half the 2,000; on Thanksgiving after that, that I came 
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down, that Cunningham let me have—lI think it was a thousand 
acres. 

(). Can you name any single one of these different stipuiations in 
this agreement at Cunningham’s office which has been performed 
by the purchasers ? 

A. No, sir; not that | know of. 

(). You don’t know that they have performed any of them? 


A. No, sir. 
Cross-examined by Mr. Durriep: 


[ am a brother-in-law to Mr. Oliver. I have unsettled matters 
with Mr. Oliver. I don’t know exactly how much he 1s indebted to 
me; 1tissomewhere In the vicinity of $1,000; I think it is not $2,000. 

(). Has he said anything to you about paying this $1,000 out of 

what he expected to realize in this suit? 
2000 A. No, sir; he has not made any promise to me as to its 
payinent in connection with the giving of my testimony. I 
believe I am the Mr. Hawkins who made an affidavit in this case 
before James Sheldon, United States commissioner, on the 15th 
ebruary, in the city of Buffalo. 

(). Do you swear positive to the day when you left Suspension 
Bridge for Ossineke in company with Cunningham—the day of the 
month in 1868 ? 

A. I can’t. I can’t swear, either, to the day I arrived at Ossineke 
with him. 

(). Can you swear positive to the day when the papers were exe- 
cuted ? 

A. I could not. 

(). Can you say whether they were recorded on the same day on 
which they were executed ? 

A. I don’t —. 

Q. Do you know whether you went, on the Sunday preceding the 
day when they were executed, into the woods for huckleberries, or 
on the Monday preceding their execution, with Mr. Cunningham? 

A. Mr. Cunningham and me were off huckleberrying; I think it 
was Monday. 

(). Was that the day before they were executed, or the day after ? 

A. It was the day before. 

(). Do you know whether it rained on the Sunday? 

A. It rained on the Sunday. I didn’t go out on the Sunday. 

Robinson and Cunningham went out and George b. Melville. 
2906 ©. How many days were you there before that Sunday ; 

whether you arrived the day before, or the day before that? 
How many days had you been there before you went out huckle- 
berrying ? 

A. I think we got there Friday, just at dinner time; rather guess 
I went huckleberrying two days. I think I went Saturday and 
then on Monday. Cunningham went with me Monday. I went 
out with Mrs. Oliver on Saturday, and with a man we had to drive 
the team. We had to drive out four miles. I forget what the man’s 
name is; he is a hostler there. 7 
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Q. Did you see the papers delivered into the register’s office? 

A. I did not. I don’t know the day when they were delivered 
in. 
Q. Were you with Oliver and Cunningham when they left Al- 
pena? 

A. I was not. I started to go into the woods the night they left 
Ossineke. 

Q. At this meeting in Williams’ office, where you say Williams 
wrote down what was agreed to between the parties, had he got 
through with his minutes before you left’ 

A. I think he had not. I know they did not us to leave. 

Q. Had he done taking his memorandum for the agreement when 
you left, or did he read his memorandum over to you and to all the 
parties before you left ? 

A. I think he did. 

Q. What was he doing when you left ? 

A. He was writing with a pencil. 
2997 (. Was he writing the agreement ? 
A. I think he was; yes, sir. 

Q. Did he tell you when he would have it done if you would 
wait? 

A. I didn’t hear him Say. 

(). Did you ever see the agreement afterwards ? 

A. No, sir. 

®. Ever hear it read afterwards ? 

A. I think this spring or winter Mr. Oliver had a copy—what he 

said was a copy—of it to my house. 

Q. Did you not ask W illiams about the substance of it, and did 
he not explain it to you ? 

A. He did not. I don’t remember asking him. He read it like 
this: He would write off a sheet, and when he got through writing 
it with the pencil he would read it, and then he gave it to his cle rk 
to go and copy. ‘That is the way it was read, what there was of it. 

®. Had he got through doing that when you left? 

A. No, sir; he was writing, I think, when we left. They were all 
talking. I won’t be sure whether he was writing or not when I 
left. 
Q. Did George J. Robinson have any proprietorship or charge of 
that business on the 10th of June, 1868, at Ossineke ? 

A. I expect he did. 

. Are you sure you went up on the Huron steamer with Cun- 
ningham ? 

A. Yes, sir. 

@. What makes you sure? 

A. It was the first time Cunningham ever went from Sag- 

2998 inaw to Bay City. I told him, says I: Let’s change cars 

here, because the Huron has change dl, and we have got to 

get to Bay City to get on it, or we will lose it, Says he: “No, we 

can get it at ‘Saginaw. Says I: “No, we have got to hurry and 
get on the cars, so as to get to Bay ‘City to take the Huron now.’ 
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And we had just time to get on the cars to go to Bay City. We got 
there and hurried right down to the steamboat. 

Q. You speak about this receivership—that Cunningham had 
talked about the receivership; what do you mean by the receiver- 
ship; was it to take Oliver’s interest and hold it against creditors 
that he had arranged for with Cunningham ? 

A. No, sir; what I understood was that it was to have the judge 
appoint a receiver to take charge of the property and pay off the 
debts of -the property. 

Q. Was there one appointed ? 

A. No, sir; there was not. 

Q. Did you hear Oliver say at any time that the reason why he 
put this property into Cunningham’s hands was to keep it from the 
claws of creditors ? 

A. No, sir. 

Q. Anything of that sort ? 

A. No, sir; I did-not; I have heard him say that he had prop- 
erty enough to pay all his debts, and more, too, and they should 
have it. 

(. Was he not largely indebted at that time ? 

A. Some eighty and some thousands, [ think it was, we figured 
up; he told me his debts and we inventoried the property to see if 
he was worth anything or not; that is what we wanted to find 

out. 
2999 Q. Do you not know that the purchasers under that agree- 
ment fulfilled the stipulations that were required of them so 
far as your mortgage was concerned ? 

A. Do you mean released it ? 

Q. Yes; as far as there was money to be paid. 

A. They could not release my mortgage without my knowing it. 

Q. Was there not some money to be paid and applied in the re- 
leasing of your mortgage ? 

A. They were to pay E. & G. R. Haines $4,000. 

Q. On the payment of that, was not your mortgage to be released ? 

A. Yes; on the payment of that. 

Q. Do you know whether they paid that $4,000” 

A. I don’t. 

(). Didn’t Hunt and Eschleman tell you so at the time of this in- 
terview you refer to, when they said it would be all right, but they 
could not release it ? 

A. No, sir. 

Q. Have you never heard that they had paid it? 

A. I never have. 

Q. Or that it had been paid? 

A. No, sir. 

Q. How came you, then, to ask for the release of your mortgages, 
when you knew that that money was paid ? 

A. There was two mortgages; E. and G. R. Haines has a mort- 
gage, and the C. Haines, of Lockport, has a mortgage, and the 
Haines, of Buffalo, has a mortgage; there is separate mortgages. 

Q. What I mean, at the time you demanded the release of your 
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mortgage, did you have reason to believe that that $4,000 had been 
paid, so that you could make a proper claim ? 

3000 A. I supposed they had paid it, for the 30 days were out ; 
they didn’t say whether they had paid it or had not, only 

they could have released their mortgage atany time. I didn’t know 

whether they had paid it or not, nor they didn’t say. 

Q. Did you ever ask E. and G. R. Haines whether they had been 
paid that? 

A. Ihave not. I asked them if they had released it; that was 
the same time they made the writings; I went down myself and 
asked them ; the young man said: “ Fetch on your $4,000 and we 
will release your property ;” that was the time we were at Buffalo— 
the time we all met there; I never seen them to talk with them 
since. | 
Q. Then the time that you asked for the release of your mortgage 
was prior to the buffalo agreement? 

A. It was afterwards. 

@. Before, wasn’t it? 

A. The time I asked for the release of my mortgage was at Lock- 
port ; I asked for the release of my mortgage about 50 days after the 
Buffalo agreement. 

Q. Was it full 30 days after or not? 

A. I could not say, but it wassomewhere about there ; I think it 
was after, because I know they said they would have to take the 
property. 

Q. Are you a surveyor? 

A. l am not. 

Q. What sort of a line was it you assumed to run in connection 
with the location of the mill? 

A. We found the corner where Oliver told us, then set the com- 
pass round east (a little compass we carried in the woods with 

us.) 
3001 Q. You run the lines and corners according to the courses 
as Oliver gave them to you? 

A. Yes, sir. 

QQ. Did you ever speak with George J. Robinson about taking an 
interest in the copartnership there before the papers were executed 
by Mr. Oliver to Cunningham ? 

A. I did not; I did with H. M. Robinson; H. M. made offers to 
me and George ‘Melville that if we could get Oliver out of it that 
he would take hold and help us. 

(. That was mere talk? 

A. Yes, sir; I never told him what agreement I had made with 
Oliver; I didn’t tell Mr. Robinson, I Jeft that with Cunningham ; 
he talked with him, and | supposed it was all satisfactory, from 
what he told’me. 

Q. You was present when this deed was executed ; do you know 
whether it was recorded on the same day ? 

A. I don’t. 

Q. Do you know whether they went to have it recorded on the 
same day, to Alpena? 
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A. It seems as if they did, and it seems as if they did not, but if 
I was to guess at the thing, it seems as if they did go that night. 

Q. For what reason were these Preston lands to be conveyed to 
you ? 

A. Mr. Oliver was going to have the selling of them, and he owed 
Joseph Reed and Reuben Gallup and myself; was to take our pay 
out of them, and he was to keep the balance for selling them, and 
that was their request, that they should be deeded to me. 

(. As a sort of trustee? 

A. For their pay. 
3002 Q. How much did that amount to altogether? 

A. I forget now; I don’t think it was as much as $5,000; 
I think Oliver owed $11,000 on the Preston lands at that time. 

Q. Did he ever pay for them ? 

A. No, sir; they were to pay for them. 

Q. Was there any agreement between Oliver and Mr. Cunning- 
ham as to this transfer, to your knowledge, in writing? 

A. No, sir. | 

Q. Did you ever hear it stated over in its terms, between Oliver 
and Cunningham ? 

A. No; no more than I heard Oliver ask Cunningham: Says he, 
“There is one thing more we haven’t done;” says he, “ How much 
is your salary going to be?” Cunningham says,“ Never mind that; 
we can’t tell how much embarrassment nor how much it will cost 
to raise the money ;” says he, “ We shall not quarrel about that.” 

Q. Was Oliver in your company through the day of the negotia- 
tion in Buffalo? 

A. He was not from about 11 o’clock ; the balance of the day he 


Q. And he left town with you, did he? 

A. No; he went one way and I went the other; we left Williams’ 
office at the same time. 

Q. At the time you represent Mr. Cunningham to have said there 
was about fifteen thousand dollars in his hands that belonged to 

Oliver, do you know whether he stated at the same time what 
3003 amount of money that was subject to the payment of for 
advances in the payment of these same lands? 

A. He meant there was about $15,000 purchase-money, and that 
there was three hundred dollars to be deducted out of that that he 
hac let Oliver have. 

(). Whoever paid this money for the Preston lands; was not that 
to be deducted ? 

A. No, sir; that was to come out of the miil property. 

(). How do vou know; did he say so? 

A. That was the agreement; he didn’t say so at the time he men- 
tioned this. 

(. You don’t know anything about how much money was neces- 
sary to be paid before that $15,000 was to be handed over? 

A. He said there was about $15,000 in his hands belonging to 
Oliver. 

Q. What did he represent was the character of the Preston lands? 
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A. The Preston lands, and the Alpena property, and Square Bay 
lands; and he named over some different lands around that it 
was. 

Q. Did you ask him how much was in his hands belonging to 
Oliver? 

A. I think I did; I asked him if he had enough property in his 
hands to pay him; the way I asked him—-says I, “ You say you ad- 
vanced some money to Oliver,’ and so on; says I, “ Have you got 
enough money in your hands to pay him?” says he,“ Yes, I have 

got about fifteen thousand dollars in my hands, and Oliver 
3004 owes me about three hundred and fifty dollars; that money 

I have advanced to him ;” we stood in the barn at Mr. Hunt’s; 
it was on Thanksgiving Day; I can’t tell exactly whether this was 
before or after dinner. 

(. If these Preston lands were to be deeded to you, how came it 
that Oliver took a thousand acres of them from Cunningham ? 

A. Because I told Cunningham I thought there was enough left? 

Q. You told Cunningham he might deed these thousand acres to 
Oliver? 

A. Yes, sir. I told him that this same day, right there in the 
barn. I didn’t see them deeded; only Oliver said afterwards, when 
I saw him, that he got them. 

Q Did Oliver ask you to request him to deed to Oliver this thou- 
sand acres? 

A. No. 

Q. Did he ask you to say anything to Cunningham about them ? 

A. No. I don’t as he did. He merety told me he had sold so 
much land, and was down to have Cunningham convey it; and 
when he conveyed the land he sent me $350, and some money to 
Mr. Cunningham. : 

Q. Oliver sent you ? 

A. Yes, sir; all I asked him for at that time. 

Q. Did you apply that $350 to your own use. 

A. I did, for debts that I owed. 

Q. Do you know another man that bears your name up at Al- 
pena, a George Hawkins ? | 

A. I am acquainted with him. There is a man up there 

39005 ofthat name. I think I have seen him once or twice. | 

would not recognize him if I should see him on the street. 

I think they say he is a lumber inspector. ‘There is also another 
one in Buffalo of the same name. 

Q. Is your name George Washington 

A. Yes, sir. 


Examined by Mr. RussEtu: 


I have come here to attend as a witness from Royalton, 26 miles 
from buffalo. I got here about 7 o’clock this morning. I have to 
leave this evening at 8o’clock. Hunt, Cunningham, Eschleman, and 
I are friendly ; and I now do business for Hunt. 

G. W. HAWKINS. 
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WEDNEsDAY, August 22, 1871. 

GEORGE B. MELVILLE sworn: I live in Alpena.; my age is about 
35, as near as | can remember; my occupation is lumber inspector ; 
been connected with the lumber business since 1852 or 753: I went 
to Ossineke in the fall of 1852; I was a boy then, and bound myself 
out as a clerk in learning the lumber business, two or three years; 

I'was then 13 or 14 years old, I think ; I didn’t know my age 
3006 really; I was born in Aberdeen, Scotland ; ‘ame to this 

State in 1862, I think; attended school after coming here, at 
Green Oak, Livingston county; afterwards, | resided at Duncan 
City, ¢ heboyg: in county ; I was clerking there for the United States 
Government in the U. S. Land Office, in 1857; I taught school in 
1857 in Cheboygan. I have been acquainted with the Devil river 
mill property sinee 1852; David D. Oliver was in possession of that 
property when I first went there. 

(). In the season of ’66, 67, by whom was the Devil river prop- 
erty worked ? 

A. In the winter of ’66 the property was worked bv Oliver & 
Hawkins up to the spring of 67; then Oliver run the property. In 
the fall of 67 Oliver & Robinson. Hawkins left the business some 
time in the spring of ’67. 

Q. Can you state how many logs were cut and hauled during the 
winter of ‘66-67, and the spring of ’67? 

A. In the winter Oliver & Hawkins got in somewhere between 
2,300,000 and 2,400,000. Robert Robinson, or [ think he was in 
company with another, got in 915,000 and something. That is, in 
the spring and summer of 1867. 


Objection raised to Robert Robinson’s getting in any logs. 


Q. For whom was he lumbering? 

A. He was lumbering for the firm of Cunningham, Robinson «& 
Haines, or Oliver & Robinson, « or some one. In the spring and 
summer of ’67 another jobber got in somewhere in the neighbor- 

hood of a million feet-—making a footing of 4,200,000. 
3007 Q. During the winter of 66-’67 and the spring and the 
summer of ‘67? 

A. Yes, sir. 

Q. What position in the business at Devil river did you occupy 
during the season of ’67 

A. Agent and general manager. During the sawing of ’67 the 
water mill run part of the time and the steam mill. At the water 
mill that season there was cut somewhere about 1,600,000 and 
1,700,000. I can’t tell exactly; it is over a million and a half. I 
think 1,600,000. At that time the water mill, in my opinion, was 
worth $8,000. If you were to really come to the worth of the dam, 
it would be worth a good deal of money—I don’t know how that 
, pont is understuod. It would be worth in the neighborhood of 

$3,000 or $4,000, without the privilege. The machinery then in the 
mill consisted of one circular and upright, lath mills, cross-cut saw, 
and edging mill. 
Q. Is there sufficient water to run the mill the whole season? 
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A. No, sir. 

Q. How much did it cut per day? 

A. From 12,000 to 30,000. 

Q. How much lath ? 

. From 9,000 to 15,000. 

Q. When did you first see Geo. J. Robinson and Henry M. Rob- 
inson there at Ossineke? 

A. Sometime in October, 1867. Their business was to purchase 
an interest in the property. Oliver was there at that time. There 

was an inventory taken that fall by the direction of Oliver & 
3008 Robinson, by George J. Robinson ; that is. the way the letter 

was signed. The order was given to me. Mr. Gallup, Tow- 
land, and myself actually took the inventory. The goods in the 
store were valued at $3,000 or over. | 

Q. What was the quantity of logs in the stream? 

A. It was somewhere about two million and a quarter or two mil- 
lion and a half—I think it was two million and a half. Their value 
was $8 a thousand. 

Q. Was there any teams, horses, and other property ? 

A. I think there were five horse teams, which were worth about 
$1,400 ; two yoke of cattle, worth $200 a yoke. I should think there 
was from 40,000 to 50,000 feet of sawed lumber, worth between $13 
and $14 a thousand, taking it as it run. 

Q. Were there any blacksmiths’ tools in stock, or naan: or 
farming tools, saws, and other property inventoried ? 

A. The whole thing was inventoried. The personal property men- 
tioned was inventoried at something over $35,000; that was the in- 
ventory value at that time. During the winter of 1867-’68 Oliver 
& Robinson had four camps. The jobbers of those camps were Ells- 
worth & Price, Duncan McKay, Ellsworth & Robinson, and Dougald 
MacArthur. I had the overseeing of the camps. That winter some- 
where about 8,000,000 logs were cut and whe 5 

Q. What was paid for cutting, hauling,and running to the mills? 

A. Four dollars per thousand feet. 

Q. What was such stumpage worth at that time? 

A. It para very much on where you cut. It is worth from 

$3 to $4. 
3009  Q. W as G. J. Robinson present at Ossineke during that 
winter 

A. He was; he came up in the fall—sometime in November. 

Q. When did Henry M. come up after he went down the previous 
fall ? 

A. He came up along about St. John’s day; I think about the 
26th of December. He might have come there the 25th. The rea- 
son of his coming up, he made some contracts below and came up 
to see us boys about it. | 

(. Please state what connection with the business, or relation to 
the business, was sustained by Henry M. Robinson at that time— 
the winter of 1867-68 ? 

A. Henry M. Robinson is the partner and was agent of the firm. 

Q. When you'say “is the partner,” what do you mean? 
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A. I mean to say he is the partner in fact, from his own words at 
that time. He said that it was his money was in the concern, and 
his orders had got to be obeyed. 

Q. Did he give any reason for the property being in the name of 
George J.? 

Objection to all this testimony about H. M. Robinson and his re- 
lations to the firm as irrelevant. 


A. He did. 

(. What was the reason? 

A. Mr. Robinson has a wife here in Detroit, and he ean’t hold the 
property. He could not hold the property, and the property was 
ut in George’s name. He can’t live with her, it appears, from the 

old man’s statement. 
3010 - Q. What was the mode in which contracts were made at 
that time, as respects George J. and Henry M. Robinson? 

A. Oliver & Robinson. 

Q. Do you know whether Henry M. acted in respect to making 
contracts ? 

A. He did, in the name of the firm. 

Q. Do you remember a contract with Mr. MeMillan, of the Detroit 
& Milwaukee Railroad ? 

A. There was a contract; yes, sir. H. M. Robinson, so he stated 
himself. 

Q. Do you remember the contract with Geo. B. Green & Co.? 

A. I think there was a contract made by Martin Cline in favor of 
George B. Green & Co., with Oliver & Robinson, and through and 
by H. M. Robinson. 

(. The Illinois Central Railroad, for Norway pine plank, 163 feet 
long, 2x10, and 2x12, free from sap ? 

A. H. M. Robinson made it, as I understood, when he came 
home. 

Q. Stephen Miller. 

A. Yes, sir; there is a Stephen Miller in Ogdensburg. He made 
a contract with Stephen H. Miller, purchasing agent for the Ver- 
mont Central Road. 

(. What funds were used that spring to pay men with, and who 
brought them there ? 

A. Sometimes the old man—H. M. Robinson—brought some 
there ; he brought several sums, if I remember right; $500 at one 
time and $1,000 at another time, and I don’t know but he brought 

more during the season; I don’t know whose funds they were. 
3011 Part of the time he claimed them as his own, and sometimes 
George claimed them. 

Q. Will you state whether you received a letter from George J. 
that spring in regard to the funds and other matters? 

A. Yes, sir; of the date of April 9, 1868. 

(. State whether that is the letter which you have. 

A. Yes, sir. 


(Letter produced and marked Exhibit “A.”) 
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Q. When H. M. came up there, who assumed control of the busi- 
ness there at Ossineke; did H. M. assume control of the business ? 

A. He did when he first came there, in the winter time, along 
about St. John’s day—along about the 25th, 26th, or 27th of Decem- 
ber, I think it was. 

(). State whether that contract continued when G. J. Robinson 
was present. 

A. Why, certainly it did. 

Q. State whether G. J. was subject to that control and direction 
personally ? 

A. I suppose he was as much as I was. 

Q. Was Oliver at Ossineke during that winter—’67-’S ? 

A. He was, a part of the time. 

Q. About what time did he go below ? 

A. I think it was somewhere about the month of January, the 
fore part of January, 1868; I may be mistaken; it was somewhere 
in January. 

@. When did he return ? 

A. Some time in March. He went below to make somé contracts 

with the Haineses. I saw all the contracts when they came. 
3012 . Did you have any conversation with Geo. J. Robin- 
son in regard to the contract? 

A. We did have considerablé conversation about them. The ob- 
servations he submitted on the subject were that, if he submitted to 
contracts, that the funds would all go into Oliver’s and his creditor’s 
hands, and there would be nothing left to run the mill. In regard 
to the Hunt contracts he said they were good. 

Q. Did Geo. J. Robinson approve or repudiate them ? 

A. He repudiated the contracts. 

Q. What is your opinion about these contracts ? 

A. The contracts were good ones, and we ought to have stuck to 
them. 

Objection made to the witness giving his opinion. 

A. I think we would have done fully better to let the contracts 
went than to sell the lumber the way we did 

. What mill was run during the winter of 1868-9? 

A. The water mill run a part of the time, and the steam mill. 
~ Q. In 1868-9, are you sure it run in that season ? 

A. In the spring of 1868 I think the water mill run. 

Q. In the winter of 68-9, after Cunningham came? 

A. Cunningham didn’t come until September; but the steam 
mill run during the winter of ’67-8— the spring of 1868. 

Q. Then in the next winter—’68-9? 

A. We run it until September some time—the steam mill. 

Q. After Cunningham came there the next winter, what mill was 

run during that winter—1868-9 ? 
3013 A. The steam mill. That mill—the steam mill—was 120 

x 40 feet. The engine house outside the mill—that is, the 
main building. That mill was run during the winter of 1867-8 
by the company’s directions. My position in the business at that 
time was general manager. 
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Q. Was there any mortgage given upon any of that property at 
that time—the winter of 1867-8 ? 


Objected to as irrelevant. 


A. There were mortgages given in 1868 by Geo. J. Robinson. 
eg I say that, Geo. J. Robinson signed the firm’s name. 

Q. To whom did the mortgages run? 

A. There was one to Kauffman, the clothing man here in Detroit, 
and there was one to Andrew Betts, and there was another to H. 
M. Robinson, and I don’t know how many more. They covered all 
the personal property; and I don’t know whether you would call it 
real or not, but there was one mortgage given on the engine and 
boilers in the mill. 

(). Who was township clerk at that time? 

A. Fayette Jones, | think his name is. He works for the com- 
pany; kept his office next house to H. M.’s. I kept my office in 
their office—the company’s office. Some of my papers I kept at 
home, but most of them were in the « company’s office. The water 
mill was stopped running in the spring of 1868. H. M. Robinson 
and George gave directions to have that done. 

(). Did. you have any letter from George on the subject? 

A. Yes, sir. That is one of the letters. 


30:4 (Letter of George J. Robinson produced, dated April 24th, 
marked “ B.”) 


Q. Who actually executed the order to stop the work on the water 
mill? , 

A. H. M. stopped the work. 

Q. Were any of the men discharged or taken from work who had 
been set to work by Oliver at that time ? 

A. I believe there was. I stopped the men from work by the 
directions of -H. M. Mr. Oliver, I understood, had set the men to 
work fixing up the mill. | 

Q. After the mill was shut down did Oliver assume any charge of 
affairs or business there ? 

A. No, sir; nor afterwards, at all, at any time. 

Q. About what time in the spring of ‘68 did George J. Robinson 
leave Ossineke? 

A. It seems to me it was the latter part of March or the first of 
April, but I can’t state positively. 

Q. State whether you received a letter from him upon the 18th 
and 26th of April, during his absence, and whether these are the 
letters. 

A. Yes, sir. 


(Letters age and marked “ Exhibits C and D,” dated April 
18th and 26th, 1868.) 

Objected to as irrelevant. 

Q. What was the railroad and dock worth in the fall of 67, when 
George J. first came there ? 
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A. They were worth $7,000 or $8,000. The dock would hold 
1early two million feet. 
Q. Do you know the pine lands in towns. 28 and 29 north of 
range 5 east? 
3015 A. Ido, most of them. There issomewhere about 15,000 or 
16,000 acres. Some of these lands in the fall of ’67 were 
worth a good deal, and some of them were not worth much. They 
were worth about $7 an acre, $7 to $8 in towns. 28 and 2%. I 
should judge, taking the whole thing, between $7 and $8 an acre. 
Upon that property, in ’67, besides mills, there were two bo: arding- 
houses, two barns, one warehouse, one new building; in fact, the 
boarding-house is a new building, but I mean the building I live in 
myself anda store. I think that is all. There may be a few more 
buildings. In my opinion in the fall of ’67 those buildings were 
worth about $7,000, including the mills. 
Q. What was the aggregate value of all the property at Ossineke, 
both real and personal, including the lands, mills, and buildings ? 


Objected to unless it appears the witness has first taken the neces- 
sary steps to learn in detail. 


A. Something near $200,000, or over. 

Q. Did you see the statement of the personal property made by 
Oliver and the statement of the mortgages made by him to the Rob- 
insons at the time they came into the partnership ? 

A. I did. I was then familiar with the personal property and 
with the mortgages. The schedules given by Oliver to the Robin- 
sons at that time I believe to have been correct. There was no claim. 
to the contrary made by either of the Robinsons. They did not 
claim Oliver had been guilty of any fraud at the time they bought 
in; they did afterwards, some time during the winter. They cl: Limed 

Oliver made a misrepresent: ition of the property to them. 
3016 Q. Had either of them looked over the property com- 
pletely ? 

A. No. H. M. went out a little, and George; but they examined 
all the papers in the office and on file, and one thing or another, and 
they knew what the property was. 

q. Are you able to state whether either of the Robinsons were 
qualified to judge of the value of such property ? 

A. He was not at that time. 

Q. Since ‘67, have either Hunt, Cunningham, Ranney, or E sch le- 
man, or Haines examined the lands and other property there ? 

A. Ihave never seen Hunt on the property. Ranney was on the 
river and examined the logs; Eschleman I never saw, and some of 
the Haineses I have never seen, | think. One of the Haineses went up 
and looked at the logs, but I don’t think any one, except Cunning- 
ham—Cunningham looked over the lands; not enough to examine 
the whole. I think Cunningham is a competent judge of the value 
of lands and property of that description, but the Haineses I can’t 
say; I think not. 

Q. Was there a negotiation in respect to the purchase of an in- 
terest in the real property ? 
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Objected to as irrelevant. 


A. There was; early in the summer of 1868, I think; along in 
May or June. 

(). What valuation was there put by them upon the one-quarter 
interest which they offered to you? 

A. $3,500. At that time I offered Oliver $10,000 for his 

3017 right, title, and interest in the property, and pay all the mort- 

gages of Eschleman & Hunt and Cunningham, in fact all the 

mortgages on the property ; also his indebtedness in Oliver & Rob- 
inson ; that was some time in June or the fore part of July, 1868. 

(). What conversation was there between you and George J. Rob- 
inson at the time the offer was made by them of one-quarter of the 
property to you, ete.; what was said in regard to Oliver’s going to 
sleep ? 

Objected to as irrelevant. 

A, Geo. J. Robinson, H. M. Robinson, and myself had a conver- 
sation together, and they thought they could afford to pay $5,000 to 
Oliverto go to England, and they would pay the stumpage tostep one 
side, and also pay the debts of the firm, including all the mortgages, if 
Oliver would only step out and be gone—get out of the way. That 
was somewhere about the fore part of June or the first of July, 1868. 
[ was sent by the Robinsons to make this offer. After I failed pur- 
chasing the one-quarter interest they sent George W. Hawkins to pay 
him $10,000 for his right, title, and interest, and that they would 
meet all the mortgages on the premises. Hawkins did not suc- 
ceed. 

Q. What did the Robinsons next do to endeavor to compel Oliver 
to sell? 

Objected to as not a proper question. 

' A. They sent Geo. W. Hawkins to the city of New York to induce 
the mortgagees to foreclose the mortgage. They furnished him some- 
where about $100, | think, for the purpose—may be more. I can’t 

say how long he was gone—some time. After his return 
3018 Emor Haines and son came to Ossineke on the part of E. & 

4G. R. Haines, and Philip Ranney on the part of C. Haines & 
Company, I think, the way they represented things. They came 
with the intention of buying. As I understood it, they bought or 
made a contract to buy. They came there in the latter part of June 
or the fore part of July, or in July some time—I am not prepared to 
state—in 68. I believe there was a contract made between those 
parties and Oliver for the transfer of the property. I saw it and 
read it; it was in George J. Robinson’s handwriting. I think it was 
to run out about the 4th or 5th of September, 1868. I think I would 
know the contract if I saw it. 

(). State whether that is the contract. 

A. Yes. 

Objected to as irrelevant. 

(Contract offered in evidence, and marked “ Exhibit E.”) 
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Q. Do you know the signatures ? 

A. I know the signature of Robinson; I don’t know as I would 
know Haines’. 

Objected to. 

Q. Do you know the signatures to that paper? 

A. I know Oliver’s and Robinson’s handwriting. The other two 
gentlemen I don’t know. When they went away Mr. Oliver, and it 
seems to me Mr. Hawkins, went with them. I think George went 
down with them, or the day after, or a day or two after—lI think he 
went with them. 

Q. Do you know whether George J. Robinson had any interest In 

this contract from his own statement or otherwise ? 

0019 A. Certainly he had—he was going to buy in with them. 
Objection made to answer as not being responsive tothe question. 
After Robinson left I received a letter from him in regard to the 

subject. 

@. On the 22d and 28th days of September, 1868? 

A. It seems to me it was before that. George also wrote to his 
father in regard to the matter after he left. 

(). State whether that is the letter. 

Objected to. 

. How did it come into your hands? 

A. My letters and his letters came together ; he was boarding with 
me; I don’t know how it came it was among my letters. 

Letter annexed, marked Ex. “ F.” 


Q. Where did the Robinsons board at that time? 

A. They boarded with me. Before the expiration of the Haines 
contract, September 5th, Henry 8. Cunningham came to Ossineke; I 
think it was the fore part of September or the latter part of August. 

Q. What plan was talked over by the Robinsons in regard to ex- 
cluding Oliver from the property ? 

Objected to as altogether too leading and not properly framed as 
a question. 

A. There were a good many devices entered into. 
3020 Q. State whether Cunningham’s name was mentioned by 
either of the Robinsons, or both of them, in connection with 
this device. : 
A. It was. 


Objected to as irrelevant. 

They must have talked about this subject as early as April, and I 
don’t know, but earlier. It seems to me Cunningham’s name was 
mentioned by them in connection with this subject as early as June, 
1868; it might be a little later. 

My interest in the matter was this. I supposed I was going to 
have a quarter interest if they got Oliver out. George J. and H., 
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M. Robinson agreed to give it to me. I don’t remember how long 
Cunningham stayed at Ossineke. I think he was there probably 
eight or ten days, maybe not quite so long. The Robinsons and 
Cunningham had interviews during that stay. There was so much 
talk between them, I don’t know that I can state what the exact 
conversation was. 

(. Did you know what was being done between them? 

A. I knew that Cunningham was going to buy the property or 
get it into his hands. I knew of an arrangement between him and 
the Robinsons. I understood that Cunningham was to have the 
property. Cunningham was to run the property with the Robin- 
sons, and pay up Oliver’s debts, then the property was going back 
into Oliver’s hands again. 


Objection made to the answer as not being responsive to the ques- 
tion, and not undertaking to state facts at all. 


5021 Q. From whom did you have this understanding? 

A. From the firm; from H. M. Robinson and George J. 
They talked the matter over before me. [I understood the same from 
Cunningham. They were all tegether when I received this under- 
standing from them. I think it was in my house, or else on the 
dock ; 1 don’t remember now where. It might have been in the 
office we talked the matter over. They talked freely with me on 
the subject. Oliver was not present at the talk. When Cunning- 
ham went away he left George W. Hawkins as his agent. 

(). Did you witness the delivery of any of the property ? 

A. I saw Oliver deliver the paper on the dock to Cunningham. 

Q. How much lumber? 

A. About two million feet, worth about $26,000. In the stream 
and pond and on the banks of the river the logs would number in the 
neighborhood of four million, worth about $32,000. I think the 
inventory of the goods in the store was either $8,000 or $11,000. I 
saw the bill of sale of the personal property on file in the town 
clerk’s oftice. Phe other personal property delivered was horses, 
harness, camp equipage, ete., ete—the whole stock in trade. The 
aggregate of the whole personal property was about $76,000, includ- 
ing lumber on the dock, logs in the river, horses, harness, and goods 
in the store.’ I think Hawkins remained as Cunningham’s agent a 
week or ten days. George Robinson went below a few days after 
the transfer. After he went below I received two letters from him, 

on the 22nd and on the 28th of September. 
3022 Q. Will vou look at those papers and state whether that is 
the original letter of the 22nd of September ? 

A. That is a copy; the original letter of this, I think, is in 
Mr. Canfield’s office—the original of the letter of the 22nd ; I think 
Mr. Canfield’s clerk made this copy. I believe that to be a correct 
copy ; when the copy was made I compared it with the young man 
in Mr. Canfield’s office. 

(. The letter of the 28th, that is the original, is it ? 

A. Yes, sir. 


(Letters put in evidence, marked Exhibits “ G” and “ H.”) 
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Objected to as irrelevant.. 


Wrrness: The next season, 1868-69, I had control of the logging 
camps; there were three camps. The best timber we had was cut 
that winter; the instructions were to cut nothing but the best; I 
think they averaged 520 feet. 

Q. Was the timber cut wastefully or reasonably ? 

A. Oh, we went in and cut the best timber out—culled the tim- 
ber right through. That winter there was somewhere between seven 
and eight million; they were worth from $9 to $10 a thousand at 
the mill; I offered $12 a thousand fora million feet ; that L consider 
a fair price. Stumpage at that time, cut clean, was worth from $3 
to $4: cut as it was, it was worth $4. 

Q. Can you give the descriptions cut from that season ? 

3023 A. Yes, sir (looking at maps); we cut on section 10, in 

town. 28, range 8 east (in the winter of 68-69); section 3, 
town. 28, range 8 east; section 4, section 5, and some on section 2; 
part of section 32; part of section 33, in town. 29, range 8; section 
27 (same town and range), and section 34. Those logs would run 
off uppers somewhere from 20 to 30 per cent. That summer the 
lumber was shipped some to Buffalo, some to Sandusky, some to 
Toledo, some to Chicago, some to Detroit—in fact all over. 

[Q.] Directly after Cunningham came up there and put Hawkins 
in as his agent, what name did the firm or business assume ? 

A. It is a hard thing to answer that; there were so many different 
changes—so many different firms—I don’t how as I could state ; 
sometimes George J. Robinson ef al. ; sometimes it was C. Haines 
& Co.; sometimes Robinson, Haines & Co., and I can’t state who the 
company was, although I was the agent. 

Q. Do you know the firm called the Ossineke Mill Company ? 

A. They did run a little spell under that; I think it was in 
1869 

Q. Do you know when it commenced to be Robinson, Haines & 
Co., and when itcommenced to be Cunningham, Robinson, Haines 
W& Co. 

A. I think it was some time in ’68—the fall of ’68—Cunningham, 
tobinson, Haines & Co.; I don’t know when it commenced to he 
Robinson, Haines & Co.; I think Cunningham was not known in 
the firm before the 3d of September, 1568. 

Q. Do you know whether the term “ Ossineke Co.” or “ Ossineke 

Mill Co.” was used ? 
3024 A. I think it was used for the purpose of keeping Oliver & 
Robinson’s creditors from attaching the goods. I think that 
was the blind that was put on. 

Q. What was said about the mortgagees being in the company by 
Robinson? 

A. The way I understood it from the Robinsons and the firm 
was that the mortgagees held the property, and they were all one 
combined firm. 

Objection raised to the question, and the way in which it was an- 
swered. 
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Q. When and where, and from whom did you understand that the 
company was a combination of all the mortgagees? 


Objected to as leading. 


A. By the Robinsons; in September, 68, some time; either at my 
house or at the mill, or at the office. I was round them all. 

(). State whether the two Robinsons, Cunningham, and Hawkins 
talked these things openly and freely with you. 


A. They did. 
Objected to as improper, from its leading character. 
Q. Who contrived the Cunningham trust” 


Objected to, that there is no contrivance or anything about it 
shown here, and also as leading. 


(). Who framed it, devised it, or planned it? 
A. Myself, H. M. Robinson, Cunningham, and Geo. W. Haw- 
kins. 
3025 Q. How do you know that the Cuningham trust was de- 
vised by the persons named by you? 


Objected to, that it has not been shown what the Cunningham 
trust is by this witness. 


A. We talked the matter over, I as their agent, with no blind or 
any hinge about it. It was known between Rebinson and myself 
and Hawkins. , 

(). State whether the fact and the object of the transfer to Cun- 
ningham was kept secret, or whether it was openly stated at the 
time by the parties in interest. 

A. I don’t know as I could answer that question, because some of 
us understood it as being secret—to keep it from the men—and 
others understood it to be publicly known. I derived all my knowl- 
edge concerning the contracts from the Robinsons, Cunningham, 
and Geo. W. Hawkins. From their statements I understood the 
contract at that time was that Cunningham was to hold Oliver’s 
right, title, and inierest in that property until his debts were paid 
up; then the property was to be deeded back to Oliver. In the in- 
terim George W. Hawkins was to manage the woods part, and I was to 
run the mill, to see to manufacturing the lumbe r—have the general 
agency. George J. Robinson and Mr. Cunningham was to do the 
selling. Reuben Gallup was to keep the accounts. [| can’t answer 
who was to pay off and take up the debts. 

~ What debts were to be pe aid ? 

All the mortgages ; the Hunt and Esechleman mortgage, 
Ph mortgage, J. B. W ayne’s mortgage, and some others; I for- 
get, there were so many of them: and there were some debts in 
Saginaw ; some the liabilities of Oliver & Robinson, and some 

Oliver's. 

3026 Q. By the terms of the contract, were the liabilities of Oli- 
ver & Robinson to be paid ? 

A. Yes, sir; all of them; as for the individuai debts of Oliver, I 
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can’t state; during the winter of 1869-70 I took charge of the lum- 


ber camps; I think there was somewhere between seven millions 
and eight millions logs cut. 

Q. State whether the same course was pursued in regard to cut- 
ting logs as in the winter previous. 

Objected to as leading. 

Q. What instructions were given in regard to what class of logs 
to cut, and what were cut ? 

A. The upper camp cut the best timber in the country ; we aimed 
at it; the instructions given were to cut out the best timber; the 
logs were worth between $8 and $10 at the mill; stumpage that win- 
ter would be worth from $3 to $4. 

Q. How many logs were got out by the firm at Ossineke in the 
winter of “70-1? 

A. I have not got it, only from information from the foreman. 

Objected to. 

‘Q. What is the foreman’s name? 

A. McDonald. 

Q. What did he tell you ? 

Objected to as hearsay. 

Q. Was he actually in possession when he told you? 

A. Yes, sir; is now; he is their manager and foreman. 
38027 Q. How m: iny did he say ? 
A. I think it was five million and a half; the winter of 
70-1 the stumpage was worth between $3 and $4; it depends much 
on where the timber is got out; since the fall of ’67 there have been 
some thirty million logs cut on that property ; the average stump- 
age has been worth, I should judge, $5.56 to $4, probably $3.75. 

Q. What has the use of the property been worth per thousand 
feet for cutting this timber; that is, the use of teams, tools, and mill, 
without stumpage ? 

A. I should say for the use of the mill and the use of the horses, 
ete., $1 a thousand for manufacturing, right along from 1867 to ’71; 
that is what they generally pay a mill for manufacturing lumber 
and the use of the mill—that is, for the rent of the mill: the valu- 
able and permanent improvements put upon this property since the 
fall of 1867 has been one gang, two patent edgers, one engine, two 
or three dams have been erected, and there has been five or six 
shanties built; I think that is all. In the first place, 1 think the 
machinery cost seven or eight thousand dollars; one of the dams 
cost but little, and the others cost a good deal; one of them cost be- 
tween $500 and $700, and the other one cost, I think it was, $800 or 
$1,100; | won’t say which; the shanties would not cost, 1 don’t 
think, to exceeel $40 apiece; other permanent improvements upon 
that property since the fall of ’67 up to the time I was last there, 
May, 1871, would probably be about $11,000; $12,000 would cover 
it, 1 think ; these improvements have added to the sawing capacity 
of the property, I should judge, one quarter; not more than one- 


third. 
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3028 Q. How much have the gross receipts of that property been 
since the fall of 1867? 


Objected to as irrelevant, inasmuch as it don’t show anything that 
is desired by this proceeding. 


Q. From that time until your acquaintance with the property 
ceased—May, 1871? 

A. About $525,000; the net receipts have been somewhere near 
S200 000. 

(). How do you know the gross receipts and the net receipts? 

A. I deduct $4 from the total for sawing, which you can get it 
done for anywhere, and gives a big percentage; I can get it sawed 
in Saginaw for $3.25, and I deduct $4 for the saw-bill; by the 
amount got out and sold I get at the gross receipts, and then I take 
from the total $4 for sawing, would be $90,000, which leaves $25,000 
to swing on. 

Q. Leaving $25,000 for sundries? 

A. Yes. : 

. Have any payments been made for cutting—the concern have 
done their own cutting? 

A. They done their own cutting—there was part of the time, I 
think in the spring of 1868, the water mill was run by the thousand ; 
aman run it, and I think all we paid him was 12 shillings. At 
the time of the delivery of the property on the dock the vessel 
Champion was lying at the dock. 

Q. What conversation took place between you and the Robinsons 
on the dock as to the question in whose name the lumber should be 

shipped? 
3029 A. The Robinsons and I had some talk; says I, “Whose 
name am I going to ship this lumber in?—I ain’t going to 
come in collision with Cunningham.” Robinson said, “Go on, there 
are no papers signed yet; ship the lumber, and ship it in the old 
man’s name”—Il. H. Robinson’s. George J. said that, and the old 
man was there at the time. 

(). Did you know of any chattel mortgages given by Oliver & 
Robinson to H. M. Robinson? 

A. Yes, sir; there have been so many given I can’t state the 
time; there was one given some time in September—same bill of 
sale was given to him before—September of 1868, I referred to. 
There was a bill of sale made by George J. Robinson to H. M. The 
real object was to keep the thing within themselves; they were 
always afraid of attachments and one thing or other—afraid of 
Oliver’s creditors coming on and getting something. ‘There was ¢ 
mortgage given by Robinson, Haines & Co. to Garrett B. Hunt. 
The object was to keep off creditors, | suppose—I don’t know what 
it was done for. 

Q. Do you know, whether, in August, 1868, Haines and Ranney 
caused the property to be examined by any land-looker ? 

A. Yes, sir; his name is Johnson, who lives in East Saginaw. 

(. Do you keep a diary? 

A. Yes, sir. 

167—214 
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Q. State whether you made an entry in your diary in regard to 

the time when Cunningham came to Ossineke, in September, 
1868? 

3030 A. I did; I have my diary: with me. The entry is “Cun- 
ningham, Oliver and Hawkins on the dock. I think Oliver 

is transferring his interest over to C.; we are loading a vessel. H. 

M. R. on dock; that is the 3rd of September.” I believe the entry 

to have been made at that time. 

Q. By Mr. Durrietp: Do you swear it was made that day, or do 
you swear it is under that date ? 

A. I swear it was made on that day. 

Witness desires this testimony to read that the entry in the diary 
was made either on the 3d or 4th, but believes it was on the 3d. 

Q. Will you give the value of lands outside of what are termed 
outside lands—towus. 28 and 29, called the Devil river property— 
lands belonging to Oliver? 

A. I have been over them, examined them; went with Cunning- 
ham on them in 1866, part of them, and the value of them I should 
judge was somewhere near $40,000. I was postmaster of the town 
there. 

Q. Can you give any particular expression which was used by 
George J. Robinson, in regard to Oliver, at the time Cunningham 
first came there, in regard to what would be done to Oliver? 

Objected to as irrelevant. 

Q. Would your memory be refreshed if I were to show you your 
affidavit? 

A. Yes. 

Complainant’s counsel shows the affidavit made in this case on 
the 20th of April, 1871, against the protest of the opposite counsel. 


(Witrness:) They were going to clean him out. | 
3031 Q. Did Oliver ever make any demand in regard to settle- 
ment from the Robinsons to you, or any other person, to your 
knowledge? 

A. He did, in the steam mill, on the platform; I think it was in 
June, 1868, some time; he was dissatisfied with the way the prop- 
erty was running, and demanded a settlement. 

Q. Was anything said at that time in regard to the appointment 
of a receiver upon the ground of the insolvency of Oliver? 

A. The Robinsons so told me, that they would have a receiver 
appointed ; that Oliver was insolvent; J was deputy sheriff of the 
county of Alpena, and sold the property of Oliver & Robinson at 
sheriff’s sale some time in the spring, under a writ of attachment, | 
think it was; there was a judgment in the justice’s court; the con- 
stable had hold of that; then they feed the constable some way and 
put it into the circuit court, and I got my writ through the circuit 
court; the property sold were the boilers on the west side of the 
mill; H. M. Robinson, I think it was, bid in; I was township treas- 
urer at one time, and sold the property for taxes; I don’t know as I 
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could state all I sold; I sold some boilers on the east side of the 
mill, the engine and machinery, smoke-stack, and breeching; I 
can’t state all I sold; it was for taxes against Oliver & Robinson ; 
H. M. Robinson bid in; Mr. Oliver was not present at Ossineke at 
the time. 

(). Do you know why the sale was permitted by either of the 
Robinsons ? 

Objected to. 


3032 A. I understood from the firm the old man wanted to get 

that and hold it outside of Wayne. Wayne had a chattel 
mortgage, and they were afraid of him,and the old man bought the 
property in, so as to get it in his own name. 

(). Do you remember the foreclosure of the chattel mortgage given 
by Oliver & Robinson to H. M. Robinson ? 

A. I do. 

Q. Do you know whether or not that was really paid at the time? 

A. They were sold under that mortgage—chattel mortgage; the 
personal property was sold under that mortgage. What Ll mean by 
the personal property, horses, harness, sleighs, and so forth. I sup- 
pose that mortgage was paid because I turned them out lumber 
enough, and sold the horses, harness, sleiyhs, ete. The foreclosure 
was gone through with for the purpose of keeping Oliver & Robin- 
son’s creditors off, as | understood the whole transaction. HH. M. 
Robinson bid in the foreclosure. 

(). At any of these execution sales and tax sales or foreclosure 
sales did any other person than H. M. Robinson purchase? 

A. [think Daniel Carter, of Alpena, bid for H. M. Robinson, and 
then transferred to H. M. Robinson. . 

(). Do you remember Oliver sending some money to Ossineke in 
1868, in the spring? 

A. There was some money came from Oliver. I don’t know 
whether Croft brought it or whether H. M. Robinson brought it. 
The sum brought was somewhere between $800 and $1,000. 

3033 Cross-examination : 

[am in Detroit now as a witness in this suit, and have been 
inspecting lumber. I came to the city, | think, on the 9th of Au- 
gust; came here on business of my own. I understood this suit of 
Oliver’s was on trial, but came expressly on my own business. Mr. 
Oliver wrote me while I was in Cheboygan that his suit was coming 
off on the 14th. I have not got the letter with me, nor.can’t state 
what else was in it. I don’t decline to state, but I can’t recollect 
further. I first saw him here the second or third day after I came. 

@. When was that? 

(Witness looking at diary.) 


(). Don’t you remember anything without looking at that book? 
A. No. I generally keep a diary of everything. I think it was 
on the lith I saw him. It seems to me the first place | saw him was 
at the Franklin House. He had not written me to come there. He 
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was not staying there. I have stayed there ever since I came. He 
stays at the Michigan Exchange. Since I came I have seen Oliver 
at the Franklin House perhaps two, three, or four times. I have 
seen him at the Michigan Exchange perhaps three or four times, or 
half a dozen—such a matter. I don’t know as 1 have had any in- 
terviews with him in regard to my testimony in this case. I have 
not talked with him about the subject-matter of my testimony in 
this case.. He has not furnished me any memorandum of figures or 
facts as to my testimony in this suit. I have furnished him 
3034 with the facts of the suit as 1 understand them. I did that 
» about a week ago. -The memorandum I furnished would 
probably cover six sheets of paper. 

Q. Were those figures that vou have testified as to the quantity of 
lumber manufactured on hand, and of logs and the values of prop- 
erty, personal and real, expressed in that memorandum ? 

A. I don’t know as it was. I could not swear they were not. 

Q. Then, if I understand, you have volunteered your testimony 
in this matter to Oliver, and it was not sought from you by Oliver? 

A. Yes, sir. There is no understanding between Oliver and I as 
to my compensation for giving testimony, direct or indirect. I have 
not received from him money or other valuable thing in return 
for my testimony here. I never asked him for anything, and he 
never advanced me anything one way or another. I don’t expect 
him to pay me anything. I never talked with him about my com- 
vensation. He has not paid one cent for my board since I have 
em here. 

Q. What induced you to leave your business and to come here 
and volunteer your testimony in this matter? 

A. Other business in Detroit. 

Q. What induced you to volunteer your testimony in this matter? 

A. I don’t know as it makes any difference which side I appear on. 

Q. That is your answer, is it ? 

A. Yes, sir; I am inspecting lumber here for Benson & 
3035 Cline, Stephen 8. Miller, of Ogdensburg, but principally 
through Benson & Cline. 

Q. Who suggested you as an inspector for them ? 

A. We have been acquainted a good many years together, and he 
has taken lumber from my inspection. Martin Cline had bought 
lumber of the firm of Oliver & Robinson, left it to my own inspec- 
tion, and was satisfied it was right. While I was in the company of 
Geo. B. Green & Co. he has measured the lumber after me jand 
found it was all right. Mr. Oliver has nothing to do with the 
tion I have as inspector. 

Q. How many days have you been employed in their behalf in- 
specting lumber since you have been here ? 

A. I think it is three or four days, might not be solong. That 
is all the time I have been employed inspecting lumber since I have 
been here. I have been here on my own expense all the rest of the 
time. My bill at the Franklin House is not paid, but I expect to 
pay it myself. Before Robinson associated himself with Oliver I 
had been in the employment of Oliver off and on about nine years 
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As a business man, I call myself a lumber inspector and a lumber- 
mgn, also a mill man. I call myself a competent and regular in- 
spector of lumber. Iam such asa matter of fact. Never heard that 
[ was a poor, incorrect inspector. My position in the firm of Oliver 
& Robinson was general manager. 

Q. What do you call general manager ? 

A. A man that looks after the business. In managing that busi- 
ness I had to see that the mill was run right, see that the logs were 

got in right, see to shipping and measuring it, ete. I have 
3036 run a mill. I run a mill in Alpena by the ‘thousand 

seems to me that was in 1859. I run the mill from spring to 
fail. That was the Broadwell mill. 

(. Were you the lessee of it, or the millinan that run it, overseer 
and foreman, had a contract and cut the logs by the thousand ? 

A. I run the Ossineke steam mill. Everything was subject to my 
orders; that is what I call running it; and I can file a saw or run 
an engine. I didn’t keep the books for Oliver & Robinson. I kept 
the time-book part of the time. 

Q. If you didn’t keep the books of Oliver & Robinson, how did 
you get the entries off the books, some of which you have given in 
your testimony ? 

A. The books were subject to my examination. 

(). Did Oliver ever ask you to furnish him entries, or an abstract 
of entries, from these books ” 

He did not. My duties as manager of the firm of Oliver & 
Robinson were to see to running the mill; sometimes done the filing; 
inspected the luinber sometimes, most of it; went in the woods and 
got camps located ; done the road running; located by main roads; 
run the river; superintended dam building, and looked after the 
business in general. 

Q. Did you ever raise any money for them ? 

[ believe I did. I raised money in Alpena for the firm of 
Oliver & Robinson (the pencil writing is rather blurred, but I think 
it is $40). I borrowed the money of Mrs. Daniel Carter to pay off 
the men with. 

Q. Is that all the money you ever raised for them ? 
3037 A. I can’t tell you. I have quite a lot of cash accounts. It 
is a little blurred. There is some more money I borrowed, 
but I can’t tell how much, it is so blurred. 

(). Under whose instructions and orders were you ? 

A. Under the firm’s. 

(. Who took principal charge of managing the business, raising 
the money, keeping the books, giving the directions, and so on? 

A. Myself and George J. and H. M. It is hard to tell which was 
the principal manager. H. M. Robinson, | presume, was the man- 
ager. He is the man we looked to for head orders. George J. done 
the work. As I understand it, H. M. Robinson was the partner in 
fact. I saw the articles of copartnership. George J.’s name was to 
them as partner. 

Q). Do you not know that H. M. Robinson was never a partner in 
that concern ? 


om mace nape t-pain 


er ee ee 


1334 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


A. I don’t know it. I left there in the spring of 1870—got dissat- 
isfied. I think it was not a mutual dissatisfaction. I heard no cgn- 
plaints against me. I never had any difficulty with them. I got 
dissatisfied, because there was so much lawsuiting going on. There 
were a good many lawsuits in Alpena county. I couldn't tell you 
how many. When I left there | came to the city of Detroit, went 
up home, and from there I came to the city of Detroit. My home is 
Alpena. 

(). Have you made your home here ever since ? 

A. I was here all last summer; that is, I would be sent off 
3038 all over the State. I am now working for Benson & Clark. 
I work for them by commission and by inspection, as I under- 

stand it. 

Q. In the winter of *66-7, how do you know the number of logs 


_ got out? 


A. By inspeeting the tally-books and accounts rendered in the 
office. The last time I saw them was the year we worked. I might 
have seen them since. In ’69, ’68, and ’70 I had access to the books 
and saw the accounts. I can’t state when i last saw these entries on 
the books. 

Q. Did you see the entries on the books as to bow many logs were 
got out in 1866-67, after the year 1867? 

A. It seems to me I saw it in the spring of 1868. I can’t state for 
certain. I remember these figures, because | was knowing to the 
facts and set them down. I knew how much lumber was got in by 
each man from suits in Alpena, commenced by each man; mostly 
all the jobs, excepting one. I remember them mostly from seeing 
the amounts on the books and by taking a memorandum of it. 
I take a memorandum how the jobber stands to know whether 
to stop his credit or not. I had a perfect right to understand 
those books, and if a jobber was overreaching his account I had 
a right to stop his credit. At the time the jobber settled up | 
took a memorandum of it at the time. 

(. You remember them since ? 

A. My gracious! I ought to remember them. I was the man to 
look over everything, what the quality of the logs were, and whether 
they were getting them in right or not. 

(). Did you ever estimate the cost of the dam ? 
3039 A. No; I knew what it cost by the books. That is the way 
I estimate the worth of it, and I kept the time-book of the 
foremen under me. 

(. How do you know the miil is worth $8,000? 

A. I would be very glad to buy it forthat. That estimate does not 
include the dam. I can’t state what that mill is worth now. I esti- 
mate it at $8,000 for 1867 or for 1868. 

Q. Do you know whether any of the machinery was taken out of 
it in 1868? 

A. I do. 

Q. Was it worth the same after the machinery was taken out? 

A. Of course not. 
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Q. How, then, do you say it is worth the same in 1868 that it was 
in 1867? Wasn't the machinery taken out a good part of it in 1868? 

A. I didn’t say a good part of it; there was a part of it. 

(). How much was there taken out? 

A. In 1868; no, excuse me. I believe there was, though I can’t 
remember. 

(Q). I want to know how you estimate that mill as worth $8,000 
after part of the machinery was taken out—the same as it was in 
1867? : 

A. The flumes are there yet, and was there then. 

Q. Do you estimate it worth that? 

A. I do estimate it worth $8,000. 

(). Did you estimate it as worth that in 1869? 

A.-I do. I have not seen the mill since the spring of 1870, at 

least I have not been in it. I left there in the spring of 1870. 
3040 The reason why I say the logs were worth $8 a thousand 

in the stream is because I know they were worth it; I offered 
the firm of Oliver & Robinson $12 for a million feet delivered in 
the chains; that was in the spring of 1869; I proposed to pay for 
it in cash. 

Q. Did you ever know of any stumpage paid as much as you tes- 
tified that stumpage to have been worth ” 

A. I have known stumpage paid $5 to George N. Fletcher, of the 
city of Detroit; that was in the county of Alpena; I don’t know as 
there ever was any sold at Ossineke. 

Q. Did the firm pay stumpage ? 

A. Yes; I understood by George this spring or last summer that 
he had to pay or did pay $3 stumpage; I don’t know whether he 
did not. | 

Q. Did you ever know of any such stumpage as that paid there 
in all the time vou were there ? 

A. No; I don’t know as I did. 

Q. Where did you ever know of $4 stumpage paid, and when ? 

A. It seems to me it was in Alpena; I can’t state when or who 
by; to my recollection there has been $4 paid, and I don’t know. 
but $5, but by whom I can’t state. 

Q. Don’t you know that no such stumpage was ever paid ? 

A. No; I believe there has been higher stumpage than $4 paid. 

Q. | want to know as a matter of business whether any such 
stumpage was, as a matter of fact within your knowledge, ever paid 
anybody ? 

A. There has, but I can’t tell the parties to-day. 
S041 Q. If you don’t know any of the persons that ever paid 
such stumpage, how can you swear that that stumpage was 
worth, as you told Mr. Russell, $4 to $4.50? 

A. Because we went on and picked the best timber, and I would 
be very glad to pay $4 stumpage for it if I had the same chance. 

(). Did you make an estimate in the winter of 1870 as to the 
amount of lumber left on any of the Devil river lands? 

A. I did not; not in the winter of ‘70. 

Q. Did you furnish a statement of the condition (with reference to 
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the lumber) of any of these lands to Henry S. Cunningham in the 
winter of ’70? 

[A.} I don’t know whether I did or not; I don’t think I did ; if I 
did, 1 should judge it was a true statement; my estimates to the 
ralue of this property were made by inventory; it was the spring 
Ranney came there; I think it was in 68; there have been several 
taken. 

Q. The estimate you have given as to the value of all the prop- 
erty were estimates that you made at the time Ranney came there ? 

A. It was since, I think. 

Q. Were they the same estimates ? 

A. I think not; I had an inventory taken; I think it was in the 
fall of °68, and there was one taken in the spring of ’68. 

Q. Was the property estimated by you at. the figures you have 
given in ’67? 

A. Some of it was, and some was not; the personal property, ex- 
cepting the goods in the store, were estimated by myself and part of 

the goods in the store by myself. 
3042 ®. Who to, and for what? 
A. By orders of George J. Robinson, for Oliver & Robinson. 

Q. The personal property was estimated by you with the exception 
of the goods in the store, at the same figures you have testified to ? 

A. No; I think there is a variation, but what the variation is | 
‘an’t state. 

Q. When did you first make these particular estimates you have 
sworn to? 

A. In 1868. 

Q. Were the values then fixed upon this property in ’68 the same 
as you testified to to-day ? 

A. I think they were. 

Q. How came you to make those values in ’68 ; just for the fun 
of it? 

A. No; I don’t think I did; I don’t know as I can state why; I 


have figures in my memorandum book to show I made the estimates. 


Q. How do those figures show you made them in ’68? 

A. I can give you the number of feet shipped, and from the books 
of the firm. 

(. Do you say those figures there were made in ’68 ? 

A. I say they were made from memorandums and papers I had; 
these figures were not made in ’68; they were taken from the front 
part of my books; these figures, I think, were made in the spring 
of “70. 

Q. Did you make them at anybody’s request ? 

A. No. 

Q. How did you dnow you would be asked as to these values on 

this examination ? 
3043 A. It was my impression I should be called on the stand 
by one side or the other; nobody told me I would be asked 
as to them. 
Q. Did anybody come from Oliver and talk with you about it? 
A. No, sir; I have not testified to any facts or figures from data 
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furnished by Oliver; the water mill was shut down in the spring of 
68; the reason, H. M. Robinson & Son deemed it not profitable to 
run; why it was not profitable to run I could not state; the steam 
mill was then running. 

(. Could the water mill be run profitably or conveniently while 
the steam mill was being run? 

A. it could. 

Q. Could the logs be brought round and hauled up into the water 
mill while the steam mill was being run ? 

A. Yes, sir; there was no interference only when we flooded to 
furnish the steam mill with logs; Oliver did not assent to the shat- 
ting down of the mill of this mill; he protested against it when he 
came home. 

(). What did he say, and who to? 

A. The conversation was pretty loud words; he wanted the shingle 
mill to be put in there, and the mill to be run. 

(). Tlow did you come to get this letter of George J. Robinson’s to 
his father ? 

A. I can’t state, unless it was among my letters; George’s letters 
and mine were together in the house; [ first found it was in my pos- 
session in 1870, after I left there. 

Q. Why did you not send it back to him? 

A. I don’t know as I could state; I did not take it out of his let- 

ters; | never offered to return it to him. 
3044 Q. You proposed to use it in thisexamination against him 
without notifying him you had it in your possession ? 

A. I didn’t propose to do anything of the kind. 

Q. You have done so, haven't you? 

A. I have. 

Q. Did you not say you volunteered this testimony ? 

A. I did. 

Q. You testified about certain plans that Mr. Russell asked you 
about by the Robinsons as to excluding Oliver from the property. I 
want you to state what plan, if any, was ever originated by the 
Robinsons for that purpose, when and where, and just what it was 
in the first place I want you to detail when the parties came to- 
gether to frame this plan, just what it was, and all about it—what 
was deliberately done by the Robinsons for this purpose ? 

There was a dissatisfaction in the spring between Oliver and 
Robinson ; this was early in the spring of 1868 ; that is, they wanted 
to get Oliver out; they were willing “to pay him ten thousand dol- 
lars to get him out—pay all the incumbrances on the property ; 
then when he refused that they offered to pay him five thousand 
dollars, through me, to have him go to sleep or go to England and 
rest still, and the y would pay the stumpage besides, and the -y would 
pay the debts; that was some time in the spring—whether in the 
month of May, June, or April, I don’t recollect. 

Q. That plan, so far as I understand your reply to my inquiry, 
consisted in these propositions they made to him through you? 

A. Yes, sir. 
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3045 Q. Did you ever know of any arrangement made between 

George J. Robinson, Cunningham, Oliver, and Hawkins to 
the effect that Cunningham was to run the property and Robinson 
was to pay up Oliver’s “debts, and then when that was done to deed 
the property back to Oliver. 

Yes, sir; that was the understanding when Cunningham 
bought j in; that arrangement was made at Ossineke, and I think it 
was talked over in my “house and talked in the office. 

Q. Who was present when this was talked over and arranged ? 

A. Mr. Hawkins was present, and I think Mr. Gallup; it has 
been talked over so much, I can’t state any further; it was talked 
over a few days previous to the purchase. 

Q. You can’t tell who the parties were, nor where tine y were, nor 
whether all the parties were present there when it was conc Juded ? 

A. No, I can’t state for certain; after Cunningham left I think 
Hawkins stayed there a week or ten days; I can’t state for certain 
when he left. | 

Q. Did you hear George Robinson say anything about his refu- 
sals to recognize him as a party in the managment and control 
there? 

‘ A. I saw the letter and George and I had some conversation 
about it, but what it was I can’t state. 

Q. Do you not know that Geo. J. Robinson refused to recognize 
him as his agent? 

A. I believe he did refuse to recognize him; he did not 

3046 state to me that he could not recognize Cunningham as a 

partner in the business; he might have written me to that 
effect: I don’t know that he did. 

. You stated the object of the use of this name, Ossineke Lum- 
ber. Company ; how long was that name used by Oliver & Robin- 
son ? 

A. I could not state ; during the summer and fall, I think, of 1865 
or 1869; might have been used beyond that; I don’t know. 

Q. Do you ever see Cunningham, George J. Robinson, Oliver, 
Hawkins, and yourself all together on any occasion in which they 
closed up any plan for consolidating the interests of the mortgagees, 
as you say, and the running of that property ? 

A. I never was present with all these parties. On the 3d of Sep- 
tember, 1868, I was at Ossineke, and I don’t know but I was at Al- 
pena the same day. 

Q. How do you know you was at Ossineke on that day? 

A. My memorandum says so. Why I think I may have been at 
Alpena that day, I was in the habit of riding up and down getting 
stuff for the place. I may have been there that day, and l might 
not. 1! could have been there without my memorandum saying so. 
Sometimes I would be there two or three times a week, sometimes 
less. 

Q. How do you know that memorandum in the diary refers to 
these parties being on the dock at Alpena or Ossineke; what makes 
you think it was the dock at Ossineke ? 

A. Because it reads so, 
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Q. It don’t read so; it don’t say where; might it not have been 
on the dock at Alpena? 
A. No, sir. 
3047 Q. Did you ever make a memorandum in that book while 
you were at Alpena ? 

A. Some of it is, and some of it Is not. 

Q. Can you recollect the circumstances of their landing on the 
dock ? 

A. No, sir; I think the boat at the dock at the time was the Hu- 
ron ; I won’t be positive; I can’t state. I don’tremember what time 
of day it was I saw him, nor what day of the week, only by refer- 
ring tomy diary. The next day after that, I think, Cunningham 
took an inventory, or took formal possession of the mill. 

Q. Is that the first thing you remember his doing after he landed? 

A. No; he was there quite a number of days. The first thing I 
saw him do at Ossineke in the way of business was talking with the 
Robinsons about business matters. The particular first time I saw . 
that I can’t state. 

Q. Did you see him before Sunday on that trip? 

A. | might; yes sir. I don’t know as I could state where he went 
that Sunday. I think I was at home that Sunday. I think I saw 
him on Saturday, but at what particular place I can’t state. 

Q. Can you state what day of the week it was when he called 
these parties together and made this appointment of Hawkins you 
speak of ? 

A. I think it was along about the 4th day of September that he 
made this appointment of Hawkins. Right away after that Oliver 
went below; Cunningham also went below. They went by way of 
Alpena, I believe. It was not the same day the appointment was 

made ; it was along about the 5th, 6th, 7th, or 8th. 
S048 Q. Then they stayed several days at Ossineke after this ap- 
pointment of Hawkins was made before they went to Alpena 
to go below ? 

A. I think they did; maybe a day, or a day and a half, or two 
days. Hawkins remained on the place, and I think went into the 
woods. I think the next day after Cunningham left. 

Q. Do you know anything about the execution of a deed from 
Oliver to Cunningham—the circumstances of the execution ; did you 
witness it? 

A. No; I did not see it done. 

Q. Do you know what day it was executed on? 

A. It seems to me it was the 3d or 4th of September. 

(. Did you see it executed ? 

A. IL went down to the clerk’s office to look for myself, and it seems 
to me it was the 3d or 4th day of September. 

(). That it was executed ? 

A. Yes, sir. 

Q. I am not asking you when it bore date, but when it was exe- 
cuted. 

A. I have stated it was either on the 5d or 4th of September. 

Q. That is what you swear? 
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A. That is what I think. 

Q. How do you know it was? 

A. I have stated I went down to the clerk’s office and found it on 
file. That is all I know about its execution. I don’t know as I 
could state how | found the deed on file. I did*find it there, and 

looked at it. I think I made a memorandum of it in my 
3049 diary. Thediary I have the most minutes in [ can’t produce. 
It was taken from my house in 1869. 

Q. Are you confident about these dates at all? 

A. I think I am. 

Q. Do you pretend to tell me you know Cunningham was there 
on the 3d of September? 

A. It seems to me he was, or I would not have wrote it down. I 
can’t swear positive; it is my candid belief he was there. That is 
all I can say about it. I may be mistaken a day; but I don’t think 
I am; don’t think I can be mistaken more than a day. 

Q. How do you know 30,000,000 logs have been cut off that place ? 

A. By keeping the reckoning of it myself. I have kept the reck- 
oning from spring to winter and winter to spring. I knew what logs 
were in. 3 

Q. Did you not state somewhere what you called the gross earn- 
ings? 

A. I think I did. 

Q. Do you know that those were the net earnings by any careful 
examination you made? 

A. I have allowed the firm $4 for making the lumber. I have 
called the lumber so much, which, in my opinion, is right. I don’t 
estimate any other expenses. 

Q. You get at the net earnings by deducting $4 a thousand for 
cutting, and then taking the whole amount sold; is that it? 

A. Yes. I consider the logs at the mill worth $8 a thousand, or 
from $8 to $12. 

Q. Which do you deduct from ? 
3050 A. I deduct from either. I deduct $4 a thousand for the 
| sawing bill. 1 considered the lumber as it run $13 right 
there. 

Q. You said at the time that mortgage from Oliver & Robinson to 
H. M. Robinson was foreclosed you supposed it was satisfied. Do 
you mean you supposed it was satisfied from the sale? 

A. Yes; and the lumber we turned out to H. M. 

Q. Satisfied by the sale then made? 

A. At that time. It was sold during the winter on that chattel 
mortgage; sold the teams, harness, sleighs, camp equipage, and 
everything. I thought there was enough to pay the mortgage ; 
think so now. Then I turned out some lumber to him in the 
spring. ) 

Q. Do you mean it was satisfied by the sale you made? 

A. I didn’t make all the sale. 

Q. Didn’t you make the foreclosure sale? 

A. Mr. Tuttle, the firm’s lawyer, came down and sold under that 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 1341 


mortgage, and I happened to be in the bush and came along, and 
they wanted I should sell the balance. 

Q. You sold part and Tuttle sold part? 

A. Yes; I don’t know how much the thing brought. 

(Signed) , GEORGE B. MELVILLE. 
3051 Avuacust 25, 1871. 
Davip D. OLIVER, complainant, sworn. 
Examined by Mr. Russe.v: 

[ am the complainant in this cross-bill. At present I live in Al- 
pena; have lived there about a year and a half; before that I lived 
at Ossineke, Alpena county, Michigan; that is about 12 miles from 
Alpena; I think by the Lake Shore survey it lacks a quarter of a 
mile of being 12 miles to the dock at Alpena. Ossineke is at the 
mouth of Devil river. Alpena is at the mouth of Thunder Bay 
river. Devil river empties into Thunder Bay 12 miles south of Al- 
pena; that is nearly 12 miles south and one mile east, I think. I 
moved to Ossineke in the fall of “47, | think in September, and re- 
sided there until | moved to Alpena. When I went to Ossineke I 
bought of Jonathan Burch. 

@. Who built the mill there ? 

A. I understood Jonathan Burch, Anson, Eldred & Co. 

(). What was your occupation during all that time ? 

A. My oceupation has been lumbering, surveying, locating, buy- 

ing and selling pine lands and other lands. 
3052 (). What persons were associated with you in business in 
the fall and winter of ’66 & ‘67? 

A. George W. Hawkins, from November, I think, until January, 
and then Robert B. Oliver, and both of them from that time until in 
May or June, ’67. 

(). What other persons then became associated with you in busi- 
ness ? 

A. Not any until the fall of be i _I was by myself during the in- 
terim from June until the fall of 

(). You conducted the “re al from June, ’67, until wh at 
month in the fall of 67? 

[ suppose until the 15th of October; but I was alone in the 
business until the 16th of November, when the articles of copartner- 
ship were made between George J. Robinson and myself. 

(). At that time what contracts were pending in regard to the de- 
livery of lumber from the Devil river property ; that 1s, what parties 
were contractees ? 

A. A contract was made, I think, on the twentieth day of Novem- 
ber, 66, between David D. Oliver and Geo. W. Hawkins, of one part, 
and Calvin Haines of the other part, for the purchase and sale of 
about a million and a half of lumber; Haines advanced five thou- 
sand dollars on that contract; the liquidated damages in that con- 
tract were five thousand dollars; on the 12th or 13th of July, ’67, 
there was a modification of that contract, reducing the amount of 
lumber one-half, and also the liquidated damages one-half, and 
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Haines advanced four thousand dollars; this (producing a paper) 
is the contract with the modifications. 

(The contract and modifications are offered in evifdence], merked 
“ Exhibit A.”) 
d0D3 2 Deseribe the E. & G. R. Haines.contract. 

. There was a contract made with E. & G. R. Haines on 
the 14th of January, I think, ’67; David D. Oliver, Geo. W. Hawkins, 
and Robert 5B. Oliver, of one part, and Emmer Haines and Geo. R. 
Haines, of the other part, for the purchase and delivery of two mill- 
ion. feet of lumber; they advanced at that time five thousand dollars; 
they were to advance a thousand dollars in the spring, which they 
did; and then in July, somewhere about the 12th or 15th, there was 
a modification of the contract made, and they advanced four thou- 
sand dollars more. 

(The contract is produced, and marked “ Exhibit B.”) 


Securities were given for these advances in the performances of 
the contract; I gave an individual mortgage upon the property in 
Alpena county, and Geo. W. Hawkins gave his individual mortgage 
upon two farms in the counties of Erie and Niagara, State of New 
York; my mortgage ran to C. Haines, and E. & G. R. Haines, and 
that of Geo. W. Hawkins ran to C. Haines and E. & G. R. Haines. 


Q. State whether the mortgages given by you to C. Haines and E. 
and G. R. Haines, covered the same property, or a part of the same 
property, which was subject to a purehi ise-money mortgage to Cun- 
ningham, Hunt, and Eschleman? 

A. They did, both of them: I think that the G. Haines mortgage 
covered considerable of the property mortgaged to Cunningham, 
Hunt, and Eschleman, and some of the E. and G. R. Haines; the E. 

and G. R. Haines mortgage covered outside property as well. 
3054 Q. State whether you gave them any further security ? 

A. In July, and after those modifications were made, I 
gave them a chattel mortgage on, I think, two and a half million of 
logs in Devil river and on the bank as further security for the eight 
thousand dollars. 1 owned those lands set forth in schedules A and 
Bb, attached to the cross-bills. There was about fifteen thousand 
acres in towns. 28 and 29 north,range 8 east. I purchased the mill 
and a hundred and thirty-three acres and some hundredths of Jona- 
than Bureh, and some of the lands I bought of the Government in 
my own name, and many of them through David Preston; and five 
thousand six hundred and twenty-six acres I bought of Cunning- 
ham, Hunt & Eschleman for thirty.five thousand dollars ($35,000). 
I did not make any down payments. They told me all they wanted 
was the interest of their money and to kee ‘p their mortgage well se- 
cured, and I could have my own time. They told me so at all 
times, from that time up to and including the meeting at Cunning- 
ham’s office, in the city of Buffalo, on the 3d of October, 68. 

Q. What security did you give them ? 

A. I gave them a mortgage on the lands purchased of them and 
about six thousand acres of the lands in the same towns. 
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Q. How many lands in the counties of Alpena and Alcona were 
you seized in fee of, and were you in possession of, besides the lands 
covered by the mortgage to Cunningham, Hunt and Eschlem .n in 
67 ? i 

A. About six thousand five hundred acres. 
53055 (. State whether some of the lands in Schedule B were 
held by David Preston, and produce the Preston contract, if 
you have it? 

A. They were held by David Preston as security for the sum of 
about eight thousand dollars. ‘The paper which I now produce isa 
true copy of the contract, and is in my own handwriting. 


(The copy of the contract is marked Exhibit C.) 
Objected to by Mr. Duffield. 


During the winter of 1866 and 1867 I think there was about two 
million and a half of saw-logs cut and hauled at Ossineke and nine 
hundred thousand cut and hauled in the summer. About three 
hundred acres of land were cut over in the winter. 

Q. Were all the lands which you have mentioned in towns. 28 
and 29, range 8 east, pine lands ? 

A. They had been pine lands; some ef them cut over. I think 
there was between fifteen and sixteen thousand acres in those towns. 

(). In November, 67, how many acres had been cut over? 

A. I can’t tell accurately, but I think about twenty-five hundred 
acres. I made an estimate in the summer of ’67 of the standing pine 
timber on those lands in towns. 28 and 2; | had been over different 
parts of the lands a number of times before. My estimate of the 
standit}g pine timber was over one hundred millions. 

(). During the summer of ’67, what mill was there at Ossineke 
running ? 

A. The water mill; it was built in the fall of °45. 

(). What was its condition then ? 

3056 A. Some part of the frame had been much decayed, but all 

the timber that was bad was taken out two years before, and 
the flume and all the running-gear was made new and in good con- 
dition. The mill ran one five-foot circular saw, one upright sash 
saw, a butting saw, edger, and two lath saws, and cut from twelve 
to twenty-five thousand per day, and about eight thousand lath. 
Some seasons we could run one saw all the time; some seasons the 
mill was idle two months in the summer; on an avegage we had 
water to run about one-half the time during the year; there were 
two or three seasons that I ran the mill nearly all the winter. 
Some time in the winter of 66 I became acquainted: with Henry M. 
Robinson; he was then in business with one James B. Wayne. 

(). What transactions did you have with them in the winter of 
‘66 and ’67? 

A. I made a contract for machinery for the steam mill. I think > 
the contract was for sixteen thousand dollars, but afterwards there 
was extra work to the amount of something like a thousand dollars. 
1 think it was in September, ’67, that | had an interview with him 
in regard to the property at Ossineke; he took me into the engine- 
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room to see a portable engine, and while there he said that his fore- 
man, who put up the machinery at Ossineke, had given a good re- 
port about the property, and that he would like to purchase an 
interest in there; that was nearly all that was said, except that I 
told him that if I concluded to sell I would give him a chance. | 
did afterward make a sale. 

Q. When? 

3057 Mr. Durrietp: I object to all this testimony about Henry 
M. Robinson as irrelevant. 

A. It was all the way along, from about the 15th of October until 
the consummation of the papers, the 16th of November, 67. I wrote 
Mr. Robinson from Lockport, stating that I would sell one-quarter 
interest of the real property for thirty-five thousand dollars, and 
that if he entered in with the proposition he should meet me—l 
think it was on the 15th of October—at Lockport, N. Y., at the Jud- 


son House. | 

Mr. Durrietp: I object to any contents of the letter being given, 
the letter itself not being here. 

I came a little before the 15th to Detroit, and I met Mr. Robinson 
on the street. He said he was glad to meet me. He entertained 
the proposition. He was preparing to meet me then in Lockport. 
He was then dissolving. partnership with Mr. Wayne, and they 
would put the property up at auction, and if to protect himself he 
was obliged to bid in the property, then he would not go in with 
me, but if it should turn out that Mr. Wayne bid the property in, 
then he would have about twenty thousand dollars in money. He 
had some eight thousand dollars of railroad bonds, and he would 
have a mortgage of about twelve thousand dollars, and he would 
come up and sook at the property, and buy it, he thought. That 
was the 15th of Octeber, 67. I first became acquainted with George 
J. Robinson, I think, about the 17th of October, ’67, two days after 

this conversation. His father introduced me. He was then 
3058 keeping books for a firm on Jefferson avenue. The Robin- 
sons came up to Ossineke about the 10th, I think, of Novem- 
ber, 67, and spent one day in the woods looking over the pine lands 
and one day, I think, about the mill and store, and they agreed to 
meet me here in Detroit as soon as we could get down and have the 


papers drawn. 

q. With whom did you enter into partnership ? 

A. The papers were drewn in the name of George J. Robinson, 
but the partnership was made with Henry M. Robinson. I asked 
Mr. Robinson why he didn’t have his name in the firm; I thought 
I could do business with him better than with his son. He said he 
had a wife in Detroit, with whom he did not live, although not di- 
vorced, and if he should buy property in his own name it would be 
embarrassed by her in the event of a sale. 

(A copy of the articles of copartnership are produced and marked 
“ Exhibit C.”) 

Mr, Duffield objects to the copy being produced. 
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Witness: I know it to be a true copy; it is made by me in my 
own handwriting. 

Q. State the facts in regard to this clause in the articles: “ Said 
Robinson is to assume and have the principal charge of said busi- 
ness.” 

A. I didn’t understand at the time that that clause was in it. I 
did not read the articles of copartnership before signing it. Henry 
M. Robinson paid the money for the property. 

Q. Did he furnish-all or a part? 

A. I understood that he furnished all of it. He paid three 
3059 thousand three hundred dollars before the papers were drawn. 
[It was some two days, I think, before the papers were made. 
The circumstances were, that after he had talked the matter over, and 
[- had given him a statement of the matter, he said it was.all right. 
The purchase was for real estate, and the next morning after giving 
me the check he came to me and said that his son had been looking 
over the matter; that he found they had paid all the money they 
had, and they would not be able to pay for one-quarter of the per- 
sonal property, and he was a little fast in paying that money at the 
time, and wanted to know if I had used the check, requesting me 
not to say anything i to his son about it; that they couldn’t goany 
farther if they had to pay any more money. The balance was to 
be paid by a mortgage of twenty thousand dollars. It was to be 
paid out of the proceeds of the mill, they paying the interest an- 
nually. 

Q. A mortgage of $20,000 on their interest, do you mean, in the 
mill? 

A. They gave me a mortgage of $20,000 upon their quarter in- 
terest. This balance was never paid. 

Q. If the mortgage was twenty thousand dollars, and they paid 
thirty-three hundred dollars, what became of the difference between 
that and thirty-five thousand dollars, the purchase-price ? 

A. There was five thousand dollars paid as my part of the work- 
ing capital, andfour thousand dollars more was put in that was to 
be paid Preston on, his lands. There wase certain amount that was 

checked to me, but I forget just how much; three thousand 
3060 dollars, I think. They paid Wayne and took a transfer of a 

part of his mortgage to themselves, and the balance was put 
into the concern to buy supplies. I gave my individual check to 
Brady for twenty-five hundred dollars’ worth of supplies, and a 
check to Craig, I think, for some supplies. 

Q. And they purchased the balance of the supplies with the bal- 
ance of the money due, did they t 

A. It was all put in for supplies, but the exact operation I cannot 
tell. At the time that H. M. Robinson came to me in regard to the 
check I told him I would see about the personal property, and I 
would put the property in without his paying any more money. I 
thought I would look the matter over, and the next day I told him 
I would put so much of the property as would be his share of it, and 
they night go along without paying any more money. 

169—214 
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Q. What debts were assumed by the company—what outstanding 
accounts ? 

Mr. Durrietp: I object to any question as to anything embraced 
in the articles of copartnership between them. This should be shown 
by the articles of copartnership. 


Witness: All the running book ae count was to be transferred to 
the company’s books. The company’s books were opened by an in- 
ventory that was taken at Ossineke in the fall of ’67 by order of 
George J. Robinson. The accounts were transferred as agreed. 

Q. Is the actual date of the transaction given in the partnership 
articles ? 

A. It is not. It was made on the16th of November, I think, 
3061 and dated back to the 15th of October, 1867, because it was 
agreed between H. M. Robinson and myself at that time that 
if he bought in the copartnership should commence at that time. 
Mr. Duffield drew the articles. When all the transfers had been 
made upon the new books of the company and the supply account 
had been settled I had a credit of a little over $11,000 on the com- 
pany’s books. I think about twenty-eight thousand dollars’ worth 
of supplies were furnished that fall after the formation of the part- 
nership ; about eighteen thousand dollars, I think, for cash. I paid 
in the neighborhood of twelve thousand dollars of the cash. 

Q. In the winter of 1867-’68, how many logging camps had the 
firm of Oliver & Robinson ? 

A. They had four besides tlieir own there. They all got out, I 
think, about eight million of logs; it appears to me it was ei ither 
over a hundred or two thousand, or less than that. We paid $4a 
thousand to cut, haul, and run down to the mill. Logs were worth 
at the mill $7 or $8. Stumpage was worth at Ossineke in the spring 
of ’68 from $2 to $4a thousand. The winter of ‘68 some twelve 
hundred thousand feet of lumber was sawed. 

~ By what mill ? 

. The steam mill. It was new at that time; had four boilers 

a ran one engine, two large circular saws, one edger, and a butting 
saw. I left Ossineke during the winter of ‘68—I think about the 
middle of January. I went to make some contracts for the company, 
and also to settle some matters with Haineses. I made one contract 
with C. Haines & Co. for the sale of lumber on commission. 

0062 I received no advances on that contract. Then I made an- 
other for the firm of O. & R. with C. Haines & Co., for the 
purchase and delivery of half a million feet of lumber, and I re- 
ceived five thousand dollars advanced on it. Henry M. Robinson 
guaranteed that contract. There was no security, except his guar- 
antee, that I know of. I settled up the other contracts, the old mat- 
ter between E. and G. R. Haines and myself and George W. Haw- 
kins, by extensions, by the contract with C. Haines, in consideration 
of the new contract. I met He nry M. Robinson when T was absent. 

Q. When he guaranteed the contract what other business did you 
transact together ‘ ? 


A. The other business was principally i in his showing me con- 
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tracts he had made with different parties for the sale of lumber. I 
don’t recollect any contract that he showed me particularly, except 
one with Stephen Miller, of Ogdensburg. He said he was making 
a contract with the Illinois Central railroad, and, [ think, with the 
Milwaukee road. 

Q. State in what capacity you recognized him in relation to the 
firm. 

A. Nominally he was agent, but I regarded him as principal. 

(A business card is produced, which is marked Exhibit “ E.”) 


Witness: This eard (Exhibit E£) was issued about the first of Feb- 
ruary, 1868. H.M. Robinson stated to me that he had sent five 
hundred dollars of his own money to Alpena, but did not state that 

he had drawn anything on the contract. 
3063 (). Had he, as a matter of fact? 
‘A. He had. 
). How much? 
A. Five hundred dollars upon the Stephen Miller contract. 


4 

A. They received in the spring a thousand dollars. They claimed 
t money was their own private funds. Both Henry M. and 
George J. Robinson claimed that. ‘The thousand dollars they aiter- 
wards credited to the company, I think; but:the five hundred dol- 
lars has never been spoken of or intimated,or credited on the books. 
It had not been up to June 9th, 68. It was received, I think, and 
In February. 

(). State by whose assent and direction H. M. Robinson held forth 
as agent of the concern ? 

A. He was held forth by George J. Robinson and David D. Oliver 
until about the middle of May, or the time that the water mill was 
shut down. Henry M. Robinson came to Ossineke in the winter of 
6S to see how we were getting along, and to see about the contracts 
he had made. 

Q. With whom did you act as principal in the business ? 

A. With Henry M. Robinson. When I returned from Buffalo I 
showed to George A ie Robinson the contract of Calvin, Haines W& Co. 
for the selling of lumber on commission, and the other for the prr- 
chase and sale of half a million feet of lumber. After keeping them 

a short time, he returned them with his protest upon them. 
3064 (). When did George J. Robinson leave Ossineke after that, 
and upon what business ? 

A. George J. Robinson went away from Ossineke about the last 
of March, I think it was. He came to Detroit. During his absence 
he gave a chattel mortgage to the Haines’ companies in the name 
of Oliver and Robinson. He gave a mortgage on two and a half 
million, I think, of pine saw-logs belonging to the company. 

(). ‘To secure what? 

A. I can hardly say. 

(). Was it done with your concurrence? 

A. It was not. My friendly relations with George J. Robinson 
ceased about the 20th of April, 68, 1 think. I could hardly say 
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what was the occasion of it; they claimed that I had misrepresented 
a property, although they were not judges of what the property 

ras worth, or whether it was misrepresented or not—they had never 
wal over the property, either of them. 

Q. What time in the spring did H. M. Robinson come to Ossi- 
neke? 

A. I think he came there about the middle of April. I under- 
stood that he came to assist me in the business—I so accepted him, 
and he participated in the management of the business. 

Q. How much lumber did you ship up to the first of June, ‘6S, 
from the time of the formation of the partnership ? 

A. Two million two hundred and sixty thousand seven hundred 
and eight (2,260,708). 

Q. How much money had been sent to Ossineke, and how 
3065 much did the firm of Oliver & Robinson receive of the pro- 
ceeds? 

A. I couldn’t say how much was appropriated to the debts of Oli- 
ver & Robinson ; three thousand dollars was all that came to Ossi- 
neke. Henry M. and George J. Robinson both claimed the money 
It belonged to the firm of Oliver & Robinson. 

Q. W ho actually had possession of the money ? 

A. George J. and Henry M. Robinson or their agents. I per- 
mitted this because I had entrusted all the funds of the concern to 
George J. Robinson, and [ had no means to protect myself. I had 
individual debts due, and becoming due, and there were debts due 
and becoming due against the firm, and it was imperative that the 
mill should run and not stop, to pay them. I forget the exact inven- 
toried value of the goods in the store in the fall of ’67, but I think 
it was eight thousand and some seven hundred dollars. Somewhere 
about two million of old logs were wintered over, during the win- 
ter of ’67 and 68; they were worth seven dollars and a half a thou- 
sand. 

Q. When did you cease to have control of the business, and how? 

A. I went away to Saginaw tuo see about some machinery, on the 
11th of May, and I came back on the 19th; and, when I got back, 
I found that they had shut down the water mill, that they had dis- 
missed all the men that were in my favor, and all my orders had 
been countermanded; that Henry M. Robinson then declared he 
had nothing to do with the business at all, and George B. Melville 

assumed to have entire control over the matter, under a power 
38066 of attorney from Henry M. Robinson and George J. Robin- 

son, and, whenever I would seta man to work, they would go 
and take him away. 

Q. Were you permitted to have access to, or control of, the books, 
or any part of the property ? 

A. Not at all. And this exclusion from possession has continued 
ever since. 

@. Can you give a statement of what the firm of Oliver & Robin- 
son owed at the time you were excluded ? 

A. Twenty-eight thousand nine hundred and twenty-five dollars 
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and seven cents ($28,925.07)—that was the entire indebtedness of the 
firm of Oliver & Robinson. 

(. What were the receipts for lumber, and the amounts due and 
to be received at that time? 

A. The total amount received at that time was seventeen thousand 
eight hundred and eighty-two dollars and nine cents ($17,882.09). 
The bills receivable for lumber were eleven thousand dollars 
($11,000). 

(. What were your personal liabilities at that time? 

A. About eighty-eight thousand four hundred and eleven dollars 
and twenty-three cents. 

Q. What amount of real and personal property had you as assets ? 

A. Two hundred and seventy-two thousand dollars. 

Q. After this, did the Robinsons offer to buy the property at 
Devil river of you? 

A. They did. They offered to pay all the encumbrances and my 
floating debts, and give me ten thousand dollars. 

Q. By Mr. Durriretp: Do you mean the eighty-eight thousand 

dollars as the floating debts ? 
3067 A. That includes the floating debts, mortgages and all. 
This offer was made for my property.contained in the two 
towns. 28 and 29. 

Q. Did you make any proposition to any persons to take the prop- 
erty in trust; if so, when? 

A. I made a proposition to Cunningham and Hunt on the 9th of 
June, 1868. 


Objected to as irrelevant. 


Witness: The proposition was in writing, and that written prop- 
osition was conveyed to Cunningham and Hunt by George W. 
Hawkins. 

This is the proposition in writing which was made to them, and 
these are the exhibits (producing them). 


(The written proposition and accompanying exhibits are marked 
“ Exhibit F.”) 


Wirxess: The proposition isin my own handwriting, and the 
statements of facts set forth in that proposition to Cunningham and 
Hunt, in the body of the proposition and in the exhibits, at that 
time, were true; they were taken by actual observation on the 
premises. I understood by Hawkins when he came back that they 
declined to accept, but turned it over to E.and G. R. and C. Haines & 
Co., and they were coming up in a few days and would accept my 
proposition if I would make it to them. | 

Q. Did Cunningham and Hunt subsequently accept that propo- 
sition ? 

A. They did, through Henry S. Cunningham, about from 

3068 the first to the eighth of September, 1868; Mr. Hawkins, | 
think, was absent about two weeks; after his return, Emor 
Haines and his son came to Ossineke on the part of E. and G. R. 
Haines, and Philip M. Ranney came on the part of C. Haines & Co. ; 
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I supposed when they came there it was to accept my proposition, 
but it turned out they would not accept my proposition, and they 
offered to buy the property ; offered me the same price that was of- 
fered by the Robinsons through Melville; there was no agreement 
made with them there; I think that Geo. W. Hawkins, Geo. J. Rob- 
inson, and myself went away with them; I went to Buffalo, and 
from there to Hunt’s,and met, I think, all the mortgagees at Hunt’s; 
about the middle of July 1 think it was; there was no agreement 
made there, but afterwards there was an agreement made at Lock- 
port, N. Y. 

Q. What was talked over at Hunt’s? 

Mr. Durrie.tp: I object to any talking over, if there was no 
agreement. 


A. There was a verbal agreement made at Hunt’s between the 
Haineses and myself. 

Q. Which Haineses? 

A. Calvin Haines and, I think, Geo. R. Haines was present, and 


‘Hunt and Eschleman; Hunt and Eschleman were parties to that 


agreement, inasmuch as their mortgage was always in the way, and 
parties buying the property had to understand from them what they 
would do'with their mortgage, and they understood there they would 
wait for their mortgage by being secured and having their in- 
terest. 
3069 Q. Was this agreement reduced to writing subsequently ? 
A. Not as agreed upon there; the Haineses agreed to give 
me ten thousand dollars, and I retain the twenty thousand dollar 
mortgage that I had against Robinson. The written agreement was 
made, I think, on the 20th of July, ’68, at the office of C. Haines & 
Co., in Lockport; Geo. J. Robinson drew the agreement; he was 
there; his name was not in the agreement, but he had an interest 
in the agreement; the matter was talked over when the Haineses 
were at Oscineke, and they had agreed upon the amount that they 
would give me, and when we got to Lockport and saw Ranney he 
refused to allow me to retain the twenty thousand dollar mortgage 
without the consent of Robinsou, and Ranney telegraphed to Rob- 
inson, saying that, “Oliver will sell as we talked—meet us here.” 

Q. Whether Geo. J. Robinson had au interest, and what it was— 
was he to share in the property with the Haineses, or not? 

A. So I understand it; that is the agreement, the original attached 
to Mr. Melville’s testimony; I know the signatures to be genuine; 
this agreement was to expire on the 5th of September, ’68. 

Q. Was that agreement ever carried out? 

A. It was not; before that contract ran out Henry 8. Cunning- 
ham came to Ossineke; I am not able to give the exact date of his 
coming, but I think it was the first of September or the last of Au- 
gust. 


Q. What passed between you and Cunningham? 
3070 A. I transferred my property to him in trust; the trust 
was not different in any particular, that I remember, from 


<- 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 1351 


that which was set forth by me in the written proposition made by 
me to Cunningham and Hunt on the 9th of June. 

Q. State whether reference was had to that proposition in the im 
terview between you and Cunningham when he came there. 

A. It was mentioned several times. 

Q. What, if anything, did Cunningham say in regard to Hunt 
and himself having received the proposition from Hawkins, or any 
talk with Hawkins about it? 

A. He said that at the time they were not lumbermen, and they 
supposed the Haineves were in the lumber business, and they could 
take hold of it much better than they could, and they turned it 
over to them, but inasmuch as they had not aceepted it—hadn’t 
done anything—rather than it should go into their hands they 
would accept it. 

(). State what the terms of the trust were. 

A. He was to take the property and manage it through an irrevo- 
cable agency by George W. Hawkins, and he was to run the prop- 
erty until all my debts were paid, and then was to deed back to me 
one-half of the property, and one-quarter interest was to be deeded 
to George W. Hawkins, who was to pay me thirty-five thousand 
dollars, and Hawkins was to have the proceeds of one-quarter for 
his services during the time. All the proceeds were to go to pay 
my debts, but the proceeds of the quarter interest should go to pay 
Hawkins’ quarter interest. 

(. What debts were to be paid by Cunningham ? 
U7 I A. The Cunningham, Hunt, and Eschleman mortgage, 
the Wayne mortgage, the Calvin Haines mortgage, the mort- 
gage to E. and G. R. Haines, the mortgage to James Hill, of Saginaw, 
and about six thousand dollars of floating debts, and all the obliga- 
tions of the firm of Oliver & Robinson. 

Cunningham agreed to assume my place in the partnership, and 
he told me he had seen Robinson, and that Robinson was willing 
he should step into my place. 

Q. What was agreed between you in regard to the money ad- 
vances in the business ? 

A. He agreed to make the necessary advances to Carry on the 
business, and told me at the time he would not undertake that un- 
less he knew who his backers were; that he was assisted by Hunt 
and Eschleman. 

Q. What was agreed between you and Cunningham in regard to 
the time of payment of the thirty-five thousand dollar mortgage ? 

A. Cunningham said—says he: “ We have a large interest here, 
and we would rather take hold of this than see it go into the hands 
of the Haineses, and all we want is the interest on the mortgage, 
and to keep the securities good. Now, if we go on and cut the tim- 
ber off of all those lands and pay off the other indebtedness first, 
then we will diminish our securities, and if you can secure us with 
anything else, we will go on and pay all the other debts firgt.” 1 
told him I had outside property, about six thousand acres, that I 
would put into his hands, and it was for no other reason that it was 
put into his hands. It was to secure him and make his securities 
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good that he should go and pay the other debts and leave 

3072 his mortgage to the last, and that he agreed to do. I put 

. the outside property, about six thousand acres, into his hands 
as further security. 

Q. Did he inform you, or did you know from any source, that an 
assignment had been made by Cunningham to Hunt and Eschel- 
man of his interest in the money- -purchase mortgage at the time 
when you executed your deed to Cunningham or at any time while 
Cunningham was in Ossineke upon that business ? 

A. I had no intimation of that fact. I think it was about the 
middle of November, ’68, when I first discovered that he had made 
any such transfer. 

(). State in what character Cunningham claimed to be dealing 
with you, and on behalf of whom besides himself? 


Mr. Duffield objects on the ground that the question should be 
as to facts, and not as to conclusions. 


A. He claimed to be dealing with me as one of the creditors or 
mortgagees, and he certainly was dealing on behalf of two of them, 
Hunt and Eschelman. 

Q. Have you a certified copy of the deed whieh you gave him at 
that time? 

A. There were three deeds. 

(The deeds are produced and marked respectively Exhibits G, H, 
and I.) 

Exhibit G is a warranty deed, and conveys an undivided three- 
quarters of Olivers, in towns. 28 and 29. 

Exhibit H is a warranty deed, conveying the entire of the outside 
lands. 

Exhibit I is a quit-claim deed, conveying certain additional out- 

side lands. 
307% These deeds, all of them, purport to be executed and ac- 
knowledged on the third day of September, 68, but I. think 
they were acknowledged on the fourth. 

Q. State what you did with the contract for the Preston lands? 

A. I assigned that to Cunningham. 

Q. Who has the original of the Preston contract and the assign- 
ment thereupon to C unningham ? 

A. I suppose Henry 8. Cunningham ; it was delivered to him. 


(The assignment by Oliver to Cunningham of the Preston con- 
tract is produced and marked Exhibit J.) 

I also transferred and delivered to Cunningham some personal 
property at the same time that I executed and delivered the deeds of 
the real property. I have a copy of the bill of sale. 


(The copy of the bill of sale is produced and marked Exhibit K.) 


Q. What personal property was actualiy delivered with the bill 
of sale? 

A. All the property was mentioned, and I formally delivered the 
lumber on the dock, and the goods and store, I think. I went down 
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with him on the dock and showed him the lumber, and told him I 
made a delivery of the property to him. The twenty thousand dol- 
lar Robinson mortgage I assigned to Cunningham. This is a true 
copy of the assignment made by me at the time made the transfer. 


(The copy is marked Exhibit L, and offered in evidence.) 
Objected to by Mr. Duffield. 


074 There was no consideration paid me by Mr. Cunningham 

for all these transfers. Mr. Cunningham appointed Mr. Haw- 
kins, made a little formality about it, called some witnesses, and 
stated to them that he had purchased the property and some effects 
from ine, and he put Mr. Hawkins in the place to look after the busi- 
ness in his absence, and that he intended to run the property long 
enough to pay the debts and fix matters up. I think that Joseph 
Reed, Samuel Ellsworth, Reuben KE. Gallup, George W. Hawkins, 
my wife, and myself were present when he made that statement. It 
was the 4th day of September, 1868, I think. About that time I re- 
ceived a note from George J. Robinson. This is the note (producing 
it). It is dated the 5th, I think; and I think I received it on the 
evening of the same day. 


(The note is offered in evidence, marked Exhibit M.) 


(). State what the entry was on the book of the firm to which he 
called your attention in that note? 
He wrote across the day-book, on page 146, September 5th, 
68: “In consequence of David D. Oliver’s recorded sale to Henry 
S. Cunningham, his personal credit is discontinued on these books 
until it is made known to me how such credits are to be provided 
for, and whether they are authorized by said Cunningham.” He 
afterward made another entry on the book on the 11th: “ Know 
all whom it may concern, that there appears on record, a sale by 
David D. Oliver of his interest in the copartnership of Oliver & 
Robinson, and that the subscriber is not advised of its legal 
3075 bearing on himself or said firm, and he saves and reserves to 
himself all his legal rights. And be it further known that he 
will retire from said firm and its business, as provided for in its 
articles of copartnership, to which reference is made. (Signed) 
George J. Robinson.” That is made on page 147 of the day-book, 
September Lith, ’6S. , 
Q. By Mr. Durrietp: You have not the original entries here, 
have you? 
A. I have not. 
Mr. Durrietp: Then I object to the introduction of this matter. 


Witness: I know that these are true copies of the entries. The 
day-book is in possession of George J. Robinson, or parties connected 
with him. I can’t say what time Cunningham left there, but I think 
he left on the 7th. I went withhim. While below I c: led, in com- 
pany with Henry 8. Cunningham, on John W. MeMath, of Bay City. 
I requested Mr. Mc Math to draw up some papers, a statement of the 
Cunningham trust, the agreement showing what Cunningham was 
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to do; I counseled him in regard to the floating debts, the bearing 
of my transfer upon the floating debts. Cunningham was not 
present all the time. 

Q. What was done when you and he were there together. How 
came he to go there with you? 

A. I asked him to, I suppose, or it was a mutual understanding. 

Mr. McMath drew up, or partly drew up,a paper in reference 
8076 to the trust. Mr. Cunningham did not sign it; he said it was 

not necessary at that time, as I had some expectation of sell 
ing the property ; and if | did while | was down it was not neces- 
sary to make the writings. Mr. Hawkins remained in charge at 
Ossineke, I think, about ten days. I was there when he left. 

Q. Why did he leave and where did he go? 

A. He.received a letter from George J. Robinson stating that he 
did not recognize him as an agent, I think, and advised lim to see 
Cunningham ; and another reason was the Robinsons were shipping 
the lumber in the name of H. M. Robinson, and he wished to see 
why that was done. 

Q. Where did Hawkins go? 

A. He went to Buffalo. 

Q. State whether the bills of lading dated September 9th, October 
9%h, and October 10th are such bills or copies of shipments made at 
that time. 

A. The one dated the 9th of September I know to be a true copy, 
and the others I don’t know, but I believe to be true copies; they 
are in the handwriting of Reuben E. Gallup. 

(They are marked collectively “ Exhibit N.” 

Witness: I think it was about a Week after Hawkins left that I 
received a telegram from Cunningham to come down; I think it 
was about the last days of September, 1868; I believe that I have 
the telegram. 


Defendants’ counsel requests that the telegram be produced or 
that the testimony be stricken out. 

Witness: I went to Buffalo and arrived there about the last 

3077 of September, 1868; When I got there I saw Henry 8. Cun- 

ningham ; he said he wanted | should come down and give 

my consent to the sale of that property; that he would not go on 

with the trust; he would not have anything to do with it; that they 

could raise no money and that I had better sell the property, and 

if [ let it run down and stop it would not bring me as much as if I 
sold. 

Q. Did he actually use the word “ trust”? 

A. I think he did; I asked him who would buy the property ; he 
said Robinson, Calvin Haines, and Philip M. Ranney; I told him 
they were the same parties that were in the agreement at Lockport; 
that [ would sell the property just as I offered it there, and asked 
him why they did not accept that agreement; he said they would 
not pay me the $10,000, nor would they pay me but one-half of the 
E. and G. R. Haines mor tgage, but advised me to take it. 
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Q. What arrangement was made in regard to meeting the parties, 
and what parties ? 

A. He wanted I should meet all the mortgagees—Cunningham, 
Hunt, Calvin Haines, Eschleman, Philip N. Ranney, George J. and 
Henry M. Robinson, and George W. Hawkins—and see what ar- 
rangement could be come at; Cunningham’s office was appointed 
for the meeting in Buffalo, on or about the second or third of Octo- 
ber, 1868, I think; we met and those parties were all present; the 
first thing done at that meeting the Robinsons and Hawkins and 
Ranney talked together, and Cunningham and Hunt & Eschleman 
talked together; I had but little to say in the matter, and after they 
had talked the affair over they all came to me and said they had 

come to the conclusion to do all there was in the Lockport 
3078 agreement, except paying me the $10,000, and paying me the 

whole of the E. and G. R. Haines mortgage—that they would 
only pay one-half; that if | had a mind to accept that they would 
go over to Williams’ office and there have writings drawn. 

Q. Did you agree upon what should be in those writings ; and, if 
so, What? 

A. After talking the matter over with Hawkins, and making up 
my mind that they were bound to skin me—after I had made up 
my mind they were bound to have it their own way—lI went over to 
Williams’ office. 

Q. I want to know if you went into an agreement upon the par- 
ticulars of the writings while you were at Cunningham’s office. 

A. | think that after we got to Williams’ office the headings of 
the different stipulations were put down in pencil. The first part 
was that I was to have thirty days to sell the property to other 
parties, if I could; and, at the end of thirty days, if [| could not sell 
the property, then the buyers were to pay, or secure to be paid, and 
cancel and deliver up, the.Cunningham, Hunt, and Eschleman 
mortgage, the mortgage to James b. Wayne, and the mortgage to 
E. Haines & Co., and their claims, which contained a contract that 
| made in February, 68, and half of the k. & G. R. Haines mort- 
gage; to pay James H. Hill, of Saginaw, his claim of about $3,000, 
and to release and discharge Geo. W. Hawkins from all his habili- 
ties growing out of his business with me, and to pay all the claims 
of the firm of Oliver & Robinson; and upon their doing this, then 

Cunningham would be permitted to deed to Robinson, Haines, 
3079 and Ranney all the lands deeded to him by me and David 

Preston, in towns. 28 and 29 north, of range 8 east; and he 
was to deed back to me all the lands outside of those towns. 

(). Was the contract drawn in your presence? 

A. No, sir; it was not. I had to go away that evening to a place 
beyond Olean. I wanted to see a man to sell him the property. 
The meeting at Williams’ office was the same day as the meeting at 
Cunningham’s office. This contract had been drawn, I think, about 
two weeks before I saw it in Williams’ office. 

(. Were you absent from Buffalo in the interval? 

A. I think I was. I can’t say whether I came back there or went 
somewhere else, or was gone that length of time. When I went to 
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Williams’ office, I requested a copy, and the reply was, that I could 
not see it nor read it, or have a copy, without Mr. Cunningham’s 
written consent. Mr. Williams told me this. I then went and got 
an order from Mr. Cunningham to permit me to read the agreement. 
I took it to Mr. Williams and then got the agreement to read. I did 
not get a copy. Mr. Cunningham’s order did not cover having a 
copy. I think the agreement was signed by Robinson, Haines, and 
Ranney, and Henry S. Cunningham. I saw the first copy of the 
agreement about the 10th of June, in the hands of H. B. Brown, my 
attorney. I don’t know how he got it. 

Q. State whether this document now produced is the copy given 
you by Mr. Brown. 

A. It is. I supposed it to be a true copy, because I com- 
3080 pared it with the one that he had; that is the best and only 
raeans I have of producing a copy of the Buffalo agreement. 
I never authorized Henry 8S. Cunningham to sign that agreement, 
or any such agreement. I never agreed to that agreement, or any 
such agreement. Upon being suffered to read it, | asked Mr. Cun- 
ningham why it was not drawn in accordance with the stipulations. 
I think it was the next day after I read it, | was in the office again, 
and Mr. Cunningham was there, and I wished to see the agreement 
and read it over, and I did so, and [ complained to him about it, and 
he became indignant and said it was the best he could do, and I had 
vo right to complain, when he was doing for me all that be. could. 
There was nothing said at Cunningham’s office or Williams’ office 
in regard to Cunningham having assigned his interest in the mort- 
gage to Hunt and Eschleman. I[ did not then know of the fact, nor 
did I know until some time about the middle of the month. When 
I learned that C. Haines & Co. had assigned their mortgage to Hunt 
& Eschleman, I asked Cunningham why that was done, when they 
-agreed to cancel that mortgage at the expiration ofthirty days. He 
said that it was thought if there should be any rip up about it, the 
mortgage would be out of their hands, and that he had donethe same 
thing with regard to his mortgage. He told me that in his office at 
Buffalo, I think, about the middle of October, 68. The agreement 
signed by Cunningham disagreed from the contract as actually made, 
in almost everything, but principally in not specifying that the buy- 
ers should pay or secure to be paid, cancel and d liver up, the obli- 
gations and debts at the expiri tion of thirty days; and in 
3081 regard to the conveyance of the C. Haines mortgage, and the 
mortgage of Hawkins, and the assignment of those mortgages 
to Hunt, and the agreement that Robinson, Haines and Ranney 
should pay $4,000 to Garrett B. Hunt, in lieu of releasing his mort- 
gage and obligations. 

Q. You say the Cunningham, Hunt, and Eschleman mortgage 
was included in the agreement to pay off all the mortgages i). 30 
days. 

A. Yes, sir. It was an understood thing between them that they 
were not to pay the Cunningham, Hunt, and Exschleman mortgage 
at the time to them, but they had an underst: anding with them ‘that 
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I should be entirely relieved of the mortgage. That is what I un- 
derstood with them, but not any agreement with me in regard to it. 
(). At the meeting at Hunt’s in June, and at the meeting at Cun- 
ningham’s in October, what did Eschleman, Hunt, and Cunningham 
‘agree with regard to forbearing the collection of their own mortgage? 
A. They agreed with all the parties that 1 agreed to sell to—to 
wait for the pay of their mortgage as long as they wished, if they 
gave them ample security, and paid their interests. At the time 
Cunningham took the trust, he agreed that the collection of the 
Hunt, Cunningham, and Eschleman mortgage should be deferred 
uutil the last, if I put the outside property in his hands to keep the 
security good, which I did. None of the mortgages and debts which 
were to be paid to the buyers within thirty days, as a condition of 
their receiving the deed from Cunningham, have been paid to my 
knowledge. Some of them I know were not paid. Nevertheless, 
Cunningham conveyed to the buyers. 
3082 J. Have you acopy of the deed? 

A. I have; it is dated on the 3d of October, the same date 
as the agreement, and it is acknowledged on the 15th of November, 
1868 ; it conveys three-quarters of the land in the towns. 28 and 29 
north, range 8 east. 

(). Do you know the signature of Mr. Hopp to all these exhibits ? 
A. I do; he is register of deeds; the signatures are genuine. 


(Certified COpy of deed marked exhibit P ) 


Q. What did Cunningham do with the personal property received 
by him from you ? 

A. I ean't Say what he did with it; they have had it among them 
and used it up. [ don’t know what he did with the Geo. J. Robin- 
son mortgage assigned to him by me; in regard to the Preston 
mortgage, assigned by me to him, he paid Preston and received a 
deed from him; I think the deed run to Henry 8. Cunningham. 
The value of the real property which I conveyed to Mr. Cunningham 
in trust was $200,000, and the personal property about $70,000. 
The value of the mortgage which I conveyed in trust to Mr. Cun- 
ningham was $20,000. The Preston contract I include in the lands. 

(). Wham did Cunningham let into possession of this real and 
personal } roperty t 

A. Geo.| J. Robinson, Calvin Haines, and Phillip N. Ranney; | 
can't say positive whether he continued in possession with them 
jointly ; I know only from his own statements under oath, and from 

the report of others, and from those sources. It was from 
3083 January, 1869, that he was with them jointly. I never re- 
ceived any purchase-money from any of these purchasers. 

Q. Have they ever, up to this time, to your knowledge, performed 
any of the conditions of the contract to which you gave your con- 
sent at Cunningham’s office in Buffalo, or have they paid, to your 
knowledge, any of the mortgages or liabilities which were to be paid 
as a condition of a sale by Cunningham to them ? 

A. Not any to my knowledge. After this Cunningham sale a co- 
partnership was formed between those parties, under the name o 
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Robinson, Haines & Co. A number of copartnerships succeeded 
that. I have seen some papers signed George J. Robinson et al. , and 
seen books and other things marked “Ossineke M. Company ; ”T saw 
papers signed Cunningham, Robinson Haines & Co. ; that is the way 
they sign their names now, I think. 

Q. What do you know about the interest of Henry M. Robinson, 
Hunt, and Eschleman in the concern there? 

A. As regards Henry M. Robinson, [ know that he was a partner ; 
all but the name in the firm. Henry M. Robinson is the only one 
of the defendants who has appeared at these examinations in this 
case; he attended the examination of Samuel Ellsworth. 

Q. Do you know whether Hunt or Eschleman have taken any 
action in regard to the furnishing of supplies or machinery for the 
business being carried on since the sale by Cunningham ? 

A. Not of my own personal knowledge; I don’t know only by 

hearsay whether Hunt or Esche os an ever visited Detroit on 
3084 such business since the sale by Cunningham; subsequent 

to the sale by Cunningham I received letters from Robinson, 
C. Haines & Co., and two from Garrett B. Hunt. The ietter from 
Robinson, C. Haines & Co. I believe to be in the writing of Phillip 
Ranney. 

(The letter of Robinson and C. Haines & Co., marked “ Exhibit 
Q,” and the letters from Hunt marked “ R” and “S.”) 


Witness: I received those three letters since the cross-bill was 
filed. 

Q. Have you been sued upon any of the debts agreed to be paid 
by the buyers within thirty days of the time of the agreement ? 

A. Ihave. James H. Hill, of Saginew, sued his claim, and I had 
to pay $2,500, and Henry M. Robinson bought the Wayne mortgage 
and sued me in the Wayne circuit court and obtained judgment of 
some $10,000, and levied upon the outside property held by Cun- 
ningham, and which was to be deeded to me, and sold my interest 
in those lands; and Cunningham, Hunt, and Eschleman have com- 
menced a foreclosure of their mortgage—a suit which I am now 
fighting. 

“Q. Have you a copy of the docket entries of the judgment in the 
Wayne circuit? 

A. I have (and the witness produces it). I compared it with the 
original, 

(Marked “ Exhibit T.”) 


Q. Have you been a county clerk yourself? 
A. I have. 
3085 Q. Did you make an agreement with Robinson, Haines, and 
Ranney at the time you were at Williams’ office on the 3d 
of October, 1868 ? 

A. I did. They supposed I had some lands in towns. 28 and 29 
that I had not deeded to Cunningham, and might, perhaps, trouble 
them in running the logs, and the agreement was to the effect that 
if I had any lands in towns. 23 and 29 north, of range 8 east, that I 
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had not conveyed to Cunningham, I should quit-claim to them. I 
found nearly the same thing inserted in the Buffalo agreement. In 
accordance with-that agreement I made a quit-claim deed to Robin- 
son, Haines, and Ranney on the 12th of November, 1865, | think. 


(Produces a copy, and it is-:marked “ Exhibit U.”) 


(). State whether this quit-claim deed of the 12th of November 
covers any of the lands conveyed by you to Cunningham on the 3d 
of September, or conveyed by Cunningham to Robinson, Haines & 
Ranney On} the 13th of November. 

A. I think not; it was not intended to cover any. 

(). lLiacl you the title to any of these lands covered by the quit- 
claim deed of the 12th of November ? 

A. Not to my knowledge. I made “ Exhibit U” because they re- 
quested to have it done. They made the deed themselves, and put 
in what they chose. I think George J. Robinson wrote it. The 
reason that I made the deed was that I was in Buflalo and began 
to feel the hand of oppression, and I wished Mr. Cunningham to 
deed me back some of the lands that | had deeded to him, and the 
lands that I wished him to deed back were among the Preston lands. 

He told me he could not deed any of these lands until J 
3086 made this quit claim to Robinson, Haines, and Ranney, for 

he was to hold those lands by his agreement with them until 
I should make this deed. 

Q. State what Haines and Ranney did with your mortgage to 
them, and Haines’ mortgage to them, instead of paying it. 

A. They assigned it to Hunt, or, 1 think, to Hunt and Escehle- 
man. : 

(). State what Haines said about that assignment, and when he 
said it? 

Mr. Duttield objects to anything that Haines said. 


A. Calvin Haines told me that if they failed in this suit he would 
take the mortgage back; that he would not lose the mortgage; that 
Hunt & Eschleman would not clean him out. I have a copy of the 
assignment. It is dated Noveraber 50th. 


(Produced, and marked “ Exhibit V.”) 


(Q. What was done with the Wayne mortgage? 

A. They allowed Henry M. Robinson to sue it, as I stated before. 
It was assigned to him. E. & G. R. Haines sold the mortgage they 
held against me to Hunt, or to Hunt & Eschleman, 


(It is produced, and marked “ Exhibit W.”) 


Do you know from any of the statements of Cunningham 
who procured these assignments to be made, and why? 

| don’t know that he said he had procured them to be assigned, 
but he said the reason why they were made was so that if there was 
any rip up they would not be in their hands, but would be in the 
hands of outside parties. 
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5087 Q. State whether the descriptions and valuations of the 
property at the bottom of page 1, the whole of page 2, and 
the top of page 3 of the cross-bill is just and true. 

A. To the best of my knowledge. 

Adjourned to August 26th. 

AuGust 26TH. 

Q. Can you now produce the telegram of Cunningham to you, re- 
questing you to come to Buffalo, which has been referred to in your 
testimony? 

A. I have not been able to find it, and therefore cannot produce it. 

Cross-examination by Mr. DurFIELD: 

[ am told that I was born in Greene county, State of New 
York. From the time I was twelve years of age until I was 20 I 
lived in Erie county, State of New York; then, in 1856, I think, I 
went to Canada and stayed two years, and, I think, it was in the 
winter of 1858 I came to Michigan. I then went on the West Shore 
surveying, with Judge Burt; was there nearly a year; then came to 
Detroit, and I went into Alpena county, surveying for a man named 
Clawson. After that I was two years in the woods, trapping and 
looking lands, and in 1845 I came to Thunder Bay island, and went 
into a trade at Thunder Bay island, fishing ; and in the summer of 
1847 I purchased the Ossineke mill property of Jonathan Birch, and 

moved in the following-September. I was never brought up 
3088 toany trade. For a year or two before I bought those lands of 

Cunningham, Hunt & Eschleman my main business was 
looking out and surveying pine lands—buying and selling. Atthat 
that time most all the means I had were in pine lands. 

Q. Did you have any money at that time; if so, how much ? 

A. I could not say how much—I think I had a thousand dollars. 
| had about 12,000 acres of land; it may not have been so many 
as that; part of them I had in fee, and part was in the name of 
David Preston. I think there were about 7,000 acres in Preston’s 
name. I think there was none in any other name except my own, at 
that time. Those lands were then worth $8 an acre. 

Q. Did you ever know of that sort of lands being sold at that 
time, for any such price? 

A. There was no lands sold there at any price, excepting those | 
bought of Cunningham. I paid, I think it was, $6 an acre for those. 

Q. Do you believe in a future state of rewards and punishments? 

A. Ask me any questions in regard to the suit you choose. I will 
not answer any religious questions. 

Q. Do you refuse to answer? 

A. I can answer. It is not because I have any scruples about it, 
but I think it is impertinent. | 

Question repeated. 

A. I do. 

I do not believe in free love; I do believe in spiritualism. 

Q. Do you not live in accordance with spiritnalistic ideas, more 
or less ? 
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3089 A. I decline to answer that. 
Q. Do you not consult mediums and wizards, and women 
that peep and mutter in regard to things? 

A. That is none of your business. 

(). Have you not consulted such oracles in connection with this 
sult? 

A. I shall not answer that. 

(). Have you not retained counsel under what you conceive to be 
their guidance and counsel in this very matter? 

A. I shall not answeranything they have told me, or what I have 
consulted, or who | have consulted. 

. Have you not declared to various persons that you have so 
done ? 

A. I don’t know but I have. 

(. Have you not declared that the spirit of Rufus Choate was 
directing and guiding you in the direction and management of this 
sult ? 

A. I don’t know but I may. 

(. What have you said in respect to it? 

~ I shall not answer. 

Was there not a written agreement between you and George 
J. Siadenee in respect to your sale and contemplated partnership ? 
A. There was. That is a certified copy of it. 


(Copy marked “ Exhibit X. ”) 


Q.. Did you not accept that agreement and those articles as set- 
tling your respective rights and obligations with George J. Robin- 
son ? 

x I did at that time. 
8090 Q. Did you ever have any written agreement with Henry 
M. Robinson in connection with this business ? 
A. I never did. 

Q. Was any written agreement or writing ever made between you 
and Cunningham, Hunt, and Eschleman, or any of them, altering 
the terms of your bond and mortgage to them, or the mode and 
manner of its payment? 

A. I think not. 

Q. Was there any such written agreement made by or between 
them, or any of them, and any other person to your knowledge, by 
which the terms of such bond and mortgage were altered or ‘modi- 
fied ? 

A. Not to my mnowleuge. 

Q. Did you have a clear and unincumbered title to the 6,000 acres 
of land, in the counties of Alpena and Algonac, besides those men- 
we in the mortgage ? 

I think I had. I am not able to tell what the titles were with- 
out ‘aadinae at the deeds. 

Q. Did you have a clear and-unincumbered title to those lands 
outside of those which you testified to in the mortgage’? 

A. I didn’t; only a part of them. 

171—214 
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Q. How many of them did you have title to, and how much 
money was due upon them ? 

A. There was not any money due upon them except what I owed 
to Preston, and I can’t state the amount, for I was taking the lands 
all the time, and selling lands and paying Preston, and the account 
was a running account with him, and I could not state how much I 
owed on the particular lands. 

Q. Did you owe $5,000 on those lands at that time? 

A. No: on those lands I would owe Preston $3,000. 
o091 Q. Were any of those lands what is styled the Preston 
lands in this controversy ? 

A. Yes; I can’t say what portion, but I think there is about one- 
third or a fourth. 

Q. How much did you owe altogether when you bought these 
lands of Cunningham, Hunt, and Eschleman ? 

A. I owed no one at that time, without, perhaps, it was some few 
debts here and there. 

Q. How, then, do you say these lands already referred to, and 
marked “ Exhibit C,” were held as security for about $8,000? 

A. Because it was taken after this. My operations with Preston 
were after my purchase from Cunningham, Hunt, and Eschleman. 

Q. Did you not say that at the time you bought of Cunningham, 
Hunt & Eschleman, and gave that mortgage, that you owned some 
6,500 acres of tand in Alpena and Alcona counties, unincumbered, 
besides those mentioned in the mortgage ? 

A. I didn’t understand it so. I might have said so, but if I did 
it was wrong, because my operations with the Haineses and with 
Preston, most of it was afterwards. 

Q. How do you get at these estimates that you have made as to 
the amount of saw-logs cut in ’66-'67 ? 

A. From the figures made on the company’s books. I saw them on 
the company’s books, and Isaw them onthe sealer’s books. I got them 
from the books in the spring after they had got through with their jobs. 

I don’t remember that I got them from anybody else after- 
38092 ward. I have not asked anybody to furnish them to me from 

the books. I think nobody has furnished those figures to me 
since that date ; I don’t recollect of any one. In ’67 that water mill 
was worth somewhere about $5,000. I get at that partly from what 
it cost and partly from what it would yield—the profits. The lum- 
ber cost about 22,000 in putting in the new flumes and running- 
gear. The machinery I don’t know how much it cost, and the frame 
and mill site, | am willing to state, would cost $5,000 or more. That 
mill could be run to advantage after the steam mill started. Per- 
haps it could not be run continuously, but it could be so near as to 
be profitable, and lumbercan be madecheaper in the water than in the 
steam mill. If one mill only was run, the better management would 
be to run the steam, because it would cut the most lumber, not be- 
eause it could be made the cheapest. The steam mill cuts about 
40,000 a day, both circular saws running. : 

Q. When Robinson asked you whether you had used this check 
of $3,300 or thereabouts what did you tell him ? 


te 
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A. I told him I had. I didn’t offer to refund it to him. 

QQ. Were not the terms of the Robinson mortgage for the payment 
of the $20,000 conditioned upon the profits to be made, and was not 
that amount to be paid from the profits of the business ? 

A. I think the $20,000 was to be paid from the proceeds of 

3093 the quarter interest, but the interest was to be paid irrespect- 

ive of the proceeds of the quarter interest. IJ think the art- 

icles of copartnership by their term: provided when the copartner- 

ship was to begin. The card, “Exhibit E,” was got up by me in 

| ee a 2 

Q. Do you mean to say that the $500 that H. M. Robinson ob- 

tained on the Miller contract and appropriated to his own use was 
never accounted for to the firm ? 

A. Lam positive up to the 9th of June. 

(. You limit it then ? 

A. Well, he never did. I will let it stand. He has never made 
any account to me. I can’t tell the exact time the water mill was 
shut down. I came back on the 19th or 20th of May, and they had 
it shut down, and the man who was putting in machinery was about 
some other business. It was not understood between me and Geo. 
Robinson that it was to be shut down. Shutting it down was a vio- 
lation of the articles of copartnershiup. 

(). Was this chattel mortgage that was given to Haines & Co. in 
the name of Oliver & Robinson, by Geo. J. Robinson, subsequently 
approved by you ? 

A. I think not. I don’t know whether I made any formal objec- 
tion to it than to Gallup. I objected to his charging me with the 
amount. I could not say when I objected to Gallup. I could not 
tell when I first learned that it was made or that I was charged 
With it. 

(). In what respect did the Robinsons say that you had misrepre- 
sented the property to them ? 

A. I don’t know. They never complained to me much. 

3094 The misrepresentation they claimed was that [ had not shown 

them all the claims there were on the property; that I had 

sald the prope rty was worth a great deal more than it was; that 

there was not so much property there as I had represented, and that 

they had been hoaxed into a trade that was a cheat. I don’t know 

but they claimed I did not truthfully represent the amount of in- 
debiedness at the time. 

Q. You say at the time of your alleged exclusion from the firm of 
Oliver & Robinson they owed you $28,925.07 ; was that the amount 
of oe ir indebtedness ? 

. It was, excepting what the firm owed me individually. 
And your own debts at that time amounted to $88, 11? 
4 Yes; and the personal assets to $272,000. I got at the assets 


by going over the —- at that time and m: iking an estimate of 


what there w: as, and also by looking at the books and figures, and 

also by a statement taken from the books. I make up my assets ac- 

cording to the items found appended to my proposition marked 
“Exhibit F’ 


. 
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Q. You say that you understood that Cunningham and Hunt de- 
clined to turn over this proposition set forth in Exhibit F to C. 
Haines & Company. 

Q. Do you know of your own knowledge that they ever turned 
itover? 

A. I don’t, only from what Haines said. I gave that written prop- 
osition to Haines to take down. I think I made it partly on the 

8th and partly on the 9th of June, 1868, at Ossineke, at my 
3095 house. Itis in my own handwriting. I gave it to Hawkins. 

This exhibit, which is appended to my deposition, is the one, 
I believe. 

Q. How did you get it back ? 

A. Hawkins brought it back. I can’t say what time he gave it 
tome. It has been in my possession or my attorney’s ever since. 
Hawkins brought it back about the middle of June, I think, 1861. 
I can’t say whether I produced it to Cunningham in our interview 
about the 5th of September or not. I don’t think I produced it in 
Cunningham’s office at the interview preceding the making of the 
Buffalo agreement. I did not produce it at Williams’ office when the 
agreement was cauvassed. I never produced it personally to Cun- 
ningham, Hunt,and Eschelman. I was at Ossineke when Cunning- 
ham arrived there in September, 1868. I did not go up with him. 
Those papers were not prepared when he arrived. I prepared them. 

Q. Who filled out the dates of the deeds, and the acknowledge- 
ment and certificate ? 

A. I am not positive, but I think I made out all the papers. | 
think it was on Friday that he came; I can’t say positive. I don’t 
know how he came, but I presume by the steamer Huron, and came 
down to Ossineke in a small boat. I can’t say whether I saw him 
arrive or not. Geo. Hawkins came with him. I think I first saw 
him after his arrival on Friday. I think he came on Friday about 
noon ; that, I think, was somewhere about the first of September. 

Q. Did you talk with him that day about the business ? 
3096 A. Not about the transfer. 
Q. Did you talk with him the next day, Saturday? 

A. I don’t know. The next day the first thing we did was to take 
the compass and go to the quarter post (that was on Saturday, the 
next day after his arrival.) We went to the quarter post between 
sections 11 and 12. The object was to ascertain whether the steam 
mill stood on lands that were mortgaged to Cunningham, Hunt, and 
Eschleman. I think Hawkins went with me. I think we got 
through before noon. [am _ not certain how long it took. I could 
not say whether we talked over the matter of the transfers that after- 
noon or not. Cunningham, after he found this mill was on other 
lands than those that were mortgaged to him, proposed to take the 
oe phgl What was mortgaged to him was the south fractional 
1alf of section 12, and there was a small fraction left north of that 
which took the steam mill and the mouth of the river, and he found 
if others controlled the mouth of the river it would damage their 
security. 

Q. Did you talk over the matter of the trust on his property then? 
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A. I could not say whether we did or not, neither could I say 
what he did on Sunday. I don’t know whether I talked with him 
on Sunday or not. I don’t know whether he went into the woods 
huckleberrying on Sunday or not. I think he was there two Sun- 
days; that is my opinion. I think he was talking with George Rob- 
inson the most of Monday. I think I talked with him some on 

Monday. I think there some talk about the property. 
S097 Q. Do you know what his conversation with George Robin- 
son was? 

A. I don’t; only what Cunningham said. I think I settled with 
him on this trust on Tuesday; it may have been Monday, but I 
think it was Tuesday. Tuesday or Wednesday, I think, 1 com- 
menced drawing out the papers; Iam not sure. Some three or four 
days before he went away I commenced drawing the papers. I 
think he went away on Tuesday. I think I was the most of two 
days drawing the papers. I drew them in what they call the front 
room of the boarding-house. Nobody helped me draw them. I 
think it was about a half day. after I got the papers ready before 
they got the witnesses together to sign and execute them. I think 
they were finished and executed about the middle of the afternoon. 

Q. Did you and he leave right away after that for Alpena? 

A. We did noi. 1 think we left for Alpena a couple of days after. 
[ think they went huckleberrying a couple of days before we went. 
The day the papers were signed, after they were signed, we went 
down on the dock and made a delivery of the property. I think it 
was the 7th they went to Alpena; it might have been the Sth. My 
remembrance is that the papers were not recorded the same day they 
were signed and executed. 

(). Were they the next day ? 

A. I think we went in a boat and owing to a light wind or some- 
thing we got over late, and whether the papers were taken there that 
night or the next day I don’t now recollect. I think there were 
three or four days after they were executed before they were 

recorded, although there are many opinions to the contrary. 
sU9S After getting to Alpena, [ think, we got there at night and 

left the next day. I can't say whether the boat left in the 
morning or the evening. 

Q. Do you know what day of the month that was? 

A. I think it was on Wednesday, the 9th, but [ am not certain 
further than from the events. I think Cunningham had been there 
four or five days before the papers were signed. The first place Cun- 
ningham and I went to after going to Alpena, I think, was the reg- 
ister’s office. Those papers were then entered for record. 

(). Then did you go with him down the lake? 

A. I did; we first stopped at Bay City. 

Q. Did you make an affidavit in this case, dated the 2d day of 
March, 1871, before Addison Mandell, a copy of which was served 
on us? 

A. I think I did. The facets set forth in that affidavit, I believe, 
were true. 
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(). How did you get a copy of the entries on the books that you 
testify to in that affidavit made by Geo. Robinson ? 

A. I got them, in the first instance, from the books. 

(. Get a copy of them ? 

A. I did not; I only learned what was there. 

Q. How did you get a copy? 

A. I got a copy from George J. and Henry M. Robinson’s answer 
to the bill that I filed against them in the circuit court for the county 
of Alpena. 

Q. Is that the first intimation you had of it? 

A. No, sir; I had in memory the subject-matter of these entries 

before. I got the dates of those memoranda from the books 
3099 and from Robinson’s letter to me, the notice, and from the 
date placed upon their answer. 

Q. Where did you receive that letter testified by you as having 
been written by Geo. J. Robinson? —. 

A. In the dining-room of the boarding-house at Ossineke on the 
evening of its date, about 5 o’clock. The papers between me and 
Cunningham had been executed before that time. 

Q. Had they been recorded ? 

A. The bill of sale might have been put on file, but in all proba- 
bility the others were not. 

Q. Was the bill of sale put on file at Ossineke before the deed was 
executed and delivered to Cunningham ? 

A. I am not sure, but I think not. 

(). You say you saw those entries on the book ? 


A. I did; I saw the one that is dated the 5th on the evening of 


the 5th; as soon as I received the note I went directly over and 
looked at the entry. ) 

Q. Did you show George J. Robinson those papers before they 
were executed by Cunningham ? 

A. I didn’t; I had nothing tosay to him, or at least he had noth- 
ing to say to me. 

Q. How long prior to the execution of those papers had you 
spoken to him? 

A. About two and a half or tbree months. I might have spoken 
to him, but not to have any talk about business. I didn’t show him 
those papers after they were executed. I had no talk with him 
about the papers at all, nor about the conveyance ; Cunningham did 

that, or affected to do it. 
3100 (). Did you ever communicate to him in any way that you 
had sold out your interest to Cunningham ? 

A. I did not in person. I told George Melville, his agent; I had 
a brief conversation with him in regard to the trust. I think I told 
George Melville after the papers were execuied; I think I had a talk 
with him at the time | made a delivery of the lumber on the dock. 

Q. After you received this letter from George Robinson, did you 
answer it or talk with him about its contents? 

A. I did not. 

Q. Did you, before you got to McMath’s office in Bay City, ask 
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Cunningham for any of the papers in regard to that trust to be exe- 
cuted by him and handed back to you ? 

A. I did,on the steamboat going down, and it was understood be- 
fore, also. IT can’t just state what the conversation was. I didn’t 
make any formal request, and state over that that request should be 
for a paper; but that was the understanding. I told him we ought 
to have some statement in writing what the terms of the trust were. 
“Well,” said he, “we can get that up at any time;” and so it rested. 
When I got to Bay City I went to see a man of the name of Came- 
ron with reference to selling my interest in that property. The 
proposition to him was made before the sale to Cunningham, and it 
was understood by Cunningham that [ was to sell to those parties if 
they came to time, and that was Cunningham’s excuse for not sign- 
ing the papers at the time. | 

(). You say it was understood by Cunningham before the convey- 

ance to Cunningham ? 
3101 A. Yes, sir. That there was an offer for the property, and 
that I might sell it; and if I did, that was to end the trust, 
and if not, he was to go on, and I was to know at once; that was 
was one part of my business down, also. 

(). Did you see Cameron? 

A. I did. I think I did not offer him the property on this ocea- 
sion; it had been offered to him before. I think I waited on his 
acceptance of the proposition that had been made. 

(). Did you ask Cunningham to try and have Campbell buy it? 

A. I never asked Cunningham’s assistance to sell the property to 
anybody. 

(). Did you, after you got down, offerthe property to a man named 
Wheeler ? 

A. I had offered the property to Wheeler before. I think Wheeler 
and Wesson were offered the property together by me after the con- 
veyance to Cunningham, and after Cunningham had _ telegraphed 
to me to come back, and after the Buffalo agreement. 

(). Did you not offer the property to several other parties after 
you went down with Cunningham, and before the Buffalo agree- 
ment? 

A. No, sir. 

Q. You did not offer it to any one or more persons before the 
Buffalo agreement and after the conveyance to Cunningham ? 

 - : . : , a7 

A. I don’t think of any one, excepting Cameron. We all hada 

proposition when the papers were made, and the next, I think, was 
Wheeler and Wesson. 

oLO2 Q. Was not that conveyance made to Cunningham with a 
view to enable him to act with you to secure a sale of the 

property ? 

A. It was not; I didn’t require assistance to sell the property at 
all; I could do that myself; I never asked him to sell or help sell, 
except using his influence with those parties that I found and 
brought to him to purchase the property; that is, I never asked 
him to go out of his way to find a purchaser, nor did he ever, to my 
knowledge, find a purchaser. 
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Q. Were you not busy from the time you went down with him 
until the thirty days expired under the Buffalo agreement seeking 
after a purchaser for that property ? 

A. From the 9th of September until the last days of September, 
the most of the time I was engaged. I went down with him; was 
only a few days at Flint, and went back to Ossineke. After that he 
telegraphed for me to come to Buffalo, and I met him there about 
the last days of September, 68. We then had a meeting at Cun- 
ningham’s office,and he and I started for a little town beyond Oleans, 
where Mr. Wheeler lives; went to see him,and, I think, I went from 
there te Painted Post, and saw Wesson. 

(). How many persons did you offer that property to, or seek to 
have purchase it, from the time of your conveyance to Cunningham 
up to the expiration of the time under the Buffalo agreement ? 

A. I suppose that Robinson, Haines, and Ranney would come 
under that proposition on the Buffalo arrangement; I don’t know, 

but outside of that, I don’t recollect any other persons except 
3103 Wheeler and Wesson. Cameron had the offer between the 

conveyance to Cunningham and the Buffalo agreement, and 
Wheeler and Wesson after the Buffalo agreement. 

Q. What was to be done under your arrangement with the Pres- 
ton lands ? 

A. Cunningham was to take the Preston lands and take a deed 
to himself, and when all the débts were paid and the amount that 
he paid Preston with interest, then he should deed one-quarter in 
towns. 28 and 29 north, range $ east, to Geo. J. Robinson, according 
to my agreement with him, and the balance he was to deed back to 
me after the property was paid for—three-fourths of what were in 


towns. 28 and 29 north, of range 8 east, and all the lands outside of 


those towns. 

Q. You stated that you quit claimed certain lands to Robinson, 
Haines & Co.; in what counties were those ? 

A. Alpena and Alcona; they were made to Robinson, Haines, and 
Ranney. 

Q. Did you have any title to those lands at that time ? 

A. I think not; [am not sure what lands were put into that 
deed, but that was the inteution of deeding; they supposed I had 
withdrawn from market some of these lands prior to this. I think 
at that time I had no title to those lands. 

(. Did you not know at the time you made that deed you had no 
title to those lands? 

A. I supposed I had not; I offered it to them from the fact that 
they requested me to; I had those lands withdrawn from the mar- 

ket and they supposed I owned them and had not conveyed 
3104 them to Cunningham, and that I would trouble them in 
running logs, and they wished I would convey them. 

Q. Did you represent that you did convey the title to them ? 

A. I represented that I hadn’t the titles—they had passed from 
me; I failed to keep scrip in the office and other parties had taken 
the lands. 

Q. To whom did the title of these lands pass? 
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A. I think to Heather & Allison, and there might some of them 
have been taken by other parties. 


(Signed) DAVID D. OLIVER. 
G. B. MELVILLE realled. 
Examined by Mr. Russenr: 


Q. Will you please look at “ Exhibit F” attached to the deposition 
of Mr. Oliver, which is the proposition of Oliver to Hunt and Eschle- 
man of the 9th of June, 1868, and state when you first saw that 
paper and where? 

A. At Devil river some time in 1868,in June; I don’t kuow 
whether it bears this date or not; it was some time in the fore part 
of June; I think both H. M. Robinson and George J. were there 

and were with me when I| saw the paper. 
d1L05 ©. Who showed it to you ¢ 
A. Hawkins had it from Oliver; he was working with the 
Robinsons at that time; I think Hawkins also showed it to H. M. 
Robinson and George about that time. The proposition was gene- 
rally talked over between George and the old man and myself. 

(). What was said by them in your presence, or by you, in regard 

to who should take it down to Buffalo, and what instructions were 


_ given to Hawkins when he went down with the proposition in re- 


gard to this proposition, or any other proposition to foreclose the 
mortgages or anything else”? 

A. Hawkins is a particular friend of Hunt’s, as I understood it, 
and also of Cunningham's : 

Anything Hlawkins said is objected LO. 

Witness: Hawkins was the man appointed to go there with the 
proposition. 

Q. By whom was he appointed and who had knowledge of his 
appointment ? 

A. Oliver supposed Hawkins was working friendly to him and 
Hawkins was working with the Robinsons and myself. 

(). What instructions were given to Hawkins when he went to 
Buffalo with this proposition ? 

A. That if he didn’t sell Cunningham was coming on to buy out. 
When Hawkins went to Buffalo with this proposition I think Oliver 
gave him instructions in regard to it. ‘The Robinsons saw the in- 
structions and gave Hawkins money to go. 

Q. State in regard to the water mill what the practice 
3106 was in regard to cutting logs and the size of the logs that 
were cut ¢ 

A. We sawed a great many large logs in that mill. I have sawed 
logs that would measure (1,200) one thousand two hundred feet. 
We had to halve them and quarter them, and cut a gutter right 
through the iog to let a stump go through, and also one underneath. 
To do that took us some little time, but those large logs we could 
not cut very well with the steam mill unless you do it by canting ; 
you can saw almost any sized log by canting. 
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Cross-examination : 
Q. When and in what particular place was this proposition ex- 
hibited to you and to the Robinsons by Hawkins? 
A. Iean’t tell you. I think it was in the oftice—it might have 


been in the old man’s house. It was some time in the fore part of 


June. I can’t tell the day of the week. By the old man’s house I 
mean H. M. Robinson’s. It may have been in my own house. 
Hawkins and myself and I think H. M. and George were present at 
the time. The clerk may have been present ; I don’t know. 

@. Who exhibited it? : 

A. Hawkins brought it. from Oliver’s house. I think Oliver was 
not present himself; I can’t state positive. 

Mr. Durrieip: If Oliver was present I object to the testimony. 


(. You don’t know, then, of any conversation in reference to that 
proposition in your presence between Hawkins and the Robinsons 
when Oliver was present ? 

A. No, | don’t. 
3107 Q. What, then, do you mean by saying that if Hunt & 
Eschleman did not accept that proposition that Cunningham 
was to buy out or buy in? 

A. As I understood it from the whole of them—that is, Robinson 
and Oliver—that if Hunt & Eschleman did not help Oliver that 
Cunningham was to go and take hold of it. I heard that, from the 
Robinsons and Hawkins, and Oliver, I believe, was there, too. 

Q. Is that all you know about any arrangement for Cunningham 
to buy in as proposed in this conversation ? 

A. At that time. 

Q. What was the average size of logs cut in that water mill—not 
what you put through ? 

A. We sawed the largest logs. I should think about 30, 34, and 
36 inches; but I have s sawed larger. 

Q. How many logs larger than 34 and 36 inches have you ever 

sawed in that mill any time while it was running? 

A. In 1855 we sawed a great deal of lumber through that mill in 
large logs, and we had to halve them and quarter them to get them 
through. I have sawed forty-eight inches, hewed the bark off and 
cut a gutter right through the log, so as to get the stump through 
on both sides; have to stub shot underneath and on top, so as to get 


it through. 
B. MELVILLE. 
3108 Deposition ‘of Philip Kershner, 


A witness produced, sworn, and examined in the above-entitled 
cause on the part of the complainant, before Addison Mandell, a 
master in chancery of said court, on the fourteenth day of August, 
A. D. one thousand eight hundred and seventy-one, at his oftice, in 
the city of Detroit, at which time and place the said complainant 
was present by Alfred Russell, his solicitor, and said defendants by 
D. B. Duffield, Esq., one of their solicitors. Said witness testified as 
follows, to wit: 
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Puitiv KeRsHNER, a witness produced and duly sworn on behalf 
of complainant, says he resides in the city of Detroit and is a lum- 
ber merchant; has been employed in that business since the winter 
of 1865; has known George J. Robinson since the summer of 1868— 
early in the sammer. I purchased some lumber of him in the city 
of Detroit; the contract was made here; the lumber was to come 
from Ossineke or Devil river. 

The defendants object to any evidence in relation to a contract, 
the same being in writing and not produced. 


I think I have the contract at my house; nothing was said 

3109 | about the quality that day; the lumber | purchased was all 

common lumber; it was to be sawed at Mr. Robinson’s mill 

at Ossineke; I made only one purchase of him; I believe I pur- 

chased of him about two hundred thousand feet, or in that neigh- 

borhood; I believe I paid him $12 per thousand feet; I think that 

was the price. Early in the spring of 1869 I had a conversation 

with Mr. Robinson in reference to the purchase of some logs got out 
in the winter of 1868 or 1869. 


Objected to as irrelevant. 


Robinson spoke of the logs he had got out as being very fine, as 
being the largest class of logs he had ever seen, running about or 
less than two logs to the thousand feet; that each log would give 
about five hundred feet ; that, in his opinion, each log would pro- 
duce at least forty-five per cent. of upper qualities; in my opinion 
that is an unusual quantity of uppers; it is an unusual thing for 
logs to run five hundred feet; I allude to short logs, of course; in 
my opinion that quality of pine, being cork pine and yielding forty 
per cent. of uppers, would be worth $15 per thousand feet in the 
boom at Ossineke, or anywhere in Saginaw Bay. It seems to me 
he said they were getting out about-6,000,000 feet; Iam not posi- 
tive about the quantity. — 

(Signed) PHILIP KERSHNER. 


On cross-examtnation: 


I did not purchase from said Robinson any lumber, except com- 
mon lumber and at the one time. 


(Signed) PHILIP KERSHNER. 
3110 Direct resumed: 


[ think Robinson’s statement as to the quality of logs apphed to 
the whole 6,000,000 feet above testified to. 
(Signed) PHILIP KERSHNER. 


Subscribed and sworn to before me, this 14th day of August, A. D. 
1871. 
(Signed) ADDISON MANDELL, 
Master in Chancery of said Cowrt. 
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Depositions of Ery H. Toland, Robert D. Huff, and James B. Wayne, 


Witnesses produced, sworn, and examined in the above-entitled 
cause on part of the complainant, before Addison Mandell, a master 
in chancery of said court, on the fourteenth day of July, A.D. 
one thousand eight hundred and seventy-one, at his office, in the 
city. of Detroit, at which time and place the said complainant was 
present by Alfred Russell, his solicitor,and said defendants by D. B. 
Duffield, one of their solicitors. Said witnesses testified, respectively, 
as follows, to wit: 


Ery H. Toianp, a witness produced on the part of the com- 
3111 plainant, and being duly sworn, says: That he resides at Bay 
City, and has resided there about two months. 

Q. How long were you employed upon the premises at present 
occupied by Cunningham, Robinson, Haines & Co., in Alpena 
county ? : 3 

A. About three years, lacking two days. I came there in June, 
1867, and left there in August, 1870. I was clerk in the store and 
tallying lumber, both together. The water mill was running when 
I came there. I should say the water mill about that time was 
worth about $7,000. The mill averaged about 15,000 feet of lumber 
per day. After the steam mill was started up the water mill was 
stopped. It was stopped in the month of September, after I went 
there. I worked for David D. Oliver when I went there. George J. 

tobinson and Henry M. Robinson came there to look at the prop- 
erty in the fall or latter part of the summer of 1867. . They examined 
the mill over, the property around there, and went up into the woods. 
They examined the goods in the store and the books. The Robin- 
sons left Devil river and went below. George Robinson returned the 
last of November or the first of November of that year. Before he 
returned he wrote a letter to Mr. R. E. Gallup, who was book-keeper 


at that time, to take an inventory of the stock about the place—of 


the store, in the mill, and around the place. This was before the 
new goods came—before the goods came for the firm of Oliver & 
Robinson. ‘The old goods in the store inventoried over $9,000. Mr. 
Oliver was not at Devil river when the inventory was taken. He 
was in Detroit, and came up with George J. Robinson in the 
3112 last boat. Witness worked for Oliver & Robinson after the 
partnership was formed. 
Q. How many logs were got out by Oliver & Robinson in the 
winter of 1867 and ’68 ? 
Objected to on the ground that it is not shown by previous in- 
quiry of the witness that he has any knowledge or means of knowl- 
edge as to the particular fact inquired about. 


A. About eight million feet. 
Q. When did Henry M. Robinson come there again ? 


Objected to as altogether irrelevant, as Henry M. Robinson is not 
a party to the suit. 


A. He came there, I think, on the 27th day of December, 1867 ; 
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at any rate, it was on St. John’s Day. Oliver and George J. Robin- 
son, he did not see them. He inquired how they were getting along ; 
said he covld not stop, and returned to* Detroit without seeing 
them. 


Objection to all testimony in relation to H. M. Robinson con- 
ceded to have been made by defendant at the proper time. 


Witness: Henry M. Robinson came again tu Devil river the next 
spring or early in the summer and remained there some time; can’t 
say how long. Witness remembers the fact of Oliver going away 
in the spring, but he cannot give the time. George J. Robinson and 
his father, Henry M. Robinson, run the mill after Oliver left: they 
hada foreman. The old man had as much to do with running the 
property as the young man had. Oliver, I should judge, was gone 

about a month. Knows Henry 8. Cunningham. He came 
3115 to Devil river in the fore part of September, 1868. George 
Hawkins was there at the same time. Oliver was there. Cun- 
ningham was around the place, but I don’t know what he did when 
[ left Devil river and quit wesing in the store on June 4th, 1870. 
I was working for the firm of Cunningham, Robinson, Haines 
& Co. I know a concern ealled the Ossineke Lumber Company. 
(). Do you know who comprise it, or who are connected with it? 


Objected to on the ground that witness is not asked whether his 
knowledge is or is not based on or derived from any written paper 
of copartnership or association. 


A. I cannot say who comprise it. George J. Robinson was there 
in charge of it, and the shipping bills of lumber shipped by Cun- 
ningham, Robinson, Haines & Co. had printed headings of “ Ossi- 
neke Lumber Company.” The tools and bags of Cunningham, 
Robinson, Haines & Co. were marked “ Ossineke Lumber Com- 
pany.” They used the same books they had been using. Cannot 
say how they came to assume the name of Ossineke Lumber Com- 
pany. Witness was ordered by George J. Robinson to mark the 
bags of the firm with that name. Marked the bags in the summer 
of 1869, I think. The firm of Cunningham, Robinson, Haines & 
Co. commenced using the printed headings of the Ossineke Lum- 
ber Company in the spring of 1869. - They were printed in Alpena. 
Just before I commenced to work for Cunningham, Rebinson, 
Haines & Co. I do not know who I was working for. I worked un- 

der .George J, Robinson’s orders. All the papers, receipts, 
3114 shipping bills, and all papers connected with the transaction 

of business before witness commenced to work for Cunning- 
ham, Robinson, Haines & Co. were signed George J. Robinson et 
al. George W. Hawkins remained at Devil river quite a number 
of days after Cunningham left, and acted as a sort of foreman in 
in the business—can’t say how long. 

Q. State what you know about any change in the conduct or man- 
agement of the business after Cunningham came there, as you have 
stated. 

A. Hawkins was put in as foreman, and had charge of the river 
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driving. George B. Melville had charge of the mill. These were 
all the changes I remember of. Have no knowledge who put 
Hawkins in charge as foreman. In the summer of ’68 Oliver ceased 
to have any practical charge of the business; cannot remember the 
exact day. That was when the words “et al.” were attached to Rob- 
inson’s name in the business. Geo. J. Robinson came into the store 
one day and called witness’s attention to two entries in the day-book. 
The first one was dated September 5th, 1868, and the date of the 


other was some four or five days after; about the 10th or 11th of 


September. The sum and substance of the entries were that Oliver’s 
accounts had ceased upon the books. The entries were Geo. J. Rob- 
inson’s handwriting. The occasion of Robinson’s calling witness’s 
attention to the entries was that witness had let Oliver have some 
goods from the store. There was a pretty good lot of lumber on the 


docks when Cunningham was there; the docks were pretty well 


filled. 
(Signed) ERY H. TOLAND. 
3115 C'ross-examination : 


W itness says that he was 21 years of age on the 27th day of August, 
1870; 1 was about 18 years old when I went into Oliver’s em- 
ployment, in 67; am not related to Oliver. 

After Mr. Robinson went to Devil river I continued to be a clerk 
in the store. The next spring I did some tallying. I was clerk in 
the store all the time I was‘there. I was not the regular book- 
keeper, but I kept the books in October and November, 68, after 
Gallup left, and before R. D. Huff, the new book-keeper came. My 
business now is that of clerk in grocery store. I never was con- 
nected with the lumber business at Devil river, except to do some 
tallying and inspecting. I partly loaded three vessels during the 
time I was there, occasionally doing some inspecting; that was done 


when I partly loaded the three vesseis. I1 havetallied agvod deal of 
e Fe) 


lumber there; when small quantities of lumber were sold I went 
down and sold it. Never run a mill, but I did work one month in 
the Jath mill. I run the machine and manufactured the lath. The 
only time I worked in the mill was when they concluded not to 
employ a clerk in the store beside the book-keeper, and while I was 
waiting for my pay to come from Buffalo, | worked in the lath mill. 
I have no knowledge of mill ironsor mill machinery. They did not 
deal in them in the store; never bought or sold them. Mr. Gallup, the 
book-keeper, and I took the inventory mentioned in my direct exami- 
nation. Henry M. Robinson did not have any fixed position assigned 

him in the business, but when Geo. J. Robinson or Oliver 
3116 was gone, the men went to Henry M.-Robinson. That is 

what I mean when I say he had as much to do in the busi- 
ness as Geo. J. Robinson. 

The name of the Ossineke Lumber Company was not used in 
1867. Mr. Robinson had the stencil plates made in Detroit, and 
they came to Devil river in the winter of 1868-9, after Mr. Huff ar- 
rived. This is all 1 know of my own knowledge of the beginning 
of the Ossineke Lumber Company, or who composed it. Can’t say 
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how many days Hawkins was at Devil river after Cunningham left. 
He went to Saginaw and hired some men. He had charge of the 
river work and farming. Cannot say how many days Hawkins was 
engaged in work on the river; but I can swear I saw him at work 
on three different days there. Can’t say I saw him doing farm work. 
He came to the store six or seven times for nails for building fences. 
I did not see him build the fences. I am now in the employment 
of Campbell & Tyler, in their wholesale grocery at Bay City. | 
think I made an affidavit in this case. Cannot recollect now what 
it was about. 


(Signed) ERY H. TOLAND. 
Direct examination resumed : 

There are two persons by the name of George W. Hawkins. One 
is a lumber-inspector in Alpena, and the other lives in the State of 
New York. In my examination I refer to the one living in the 
State of New York. 

(Signed) ERY H. TOLAND. 

Subscribed and sworn to before me, this 14th day of July, A. D. 
1871. 

(Signed) ADDISON MANDELL, 


Master in Chancery of said Court. 


S117 Ronert D. Hurr, a witness produced and sworn on the 
the part of the complainant, says he resides in the city of 
Detroit, No. 80 Columbia street west; was book-keeper in the store 
at Ossineke, on Devil river. I arrived there on the 25th day of 
November, 1868. George J. Robinson hired ime to go there. Could 
not tell the name of the firm when I went there. They had no firm 
name, apparently. I received my first pay from Henry M. Robin- 
son; it was paid to my wife in Detroit some time during the winter 
following, the latter part of December or the first of January. I 
lad access to all the books and papers pertaining to the merchan- 
dise. ] saw the books of Oliver & Robinson. I saw the books of 
Oliver kept before the formation of the firm. I do not know who 
claimed the ownership of the property when I went there. I left 
there the 12th dav of May, 1869. The Ossineke Mill Company 
claimed to own it then. It was on the return of George Robinson, 
two or three weeks after I arrived there, that I found out for whom 
I was working. It was Robinson, C. Haines & Company. ‘The 
name of the firm was changed from the Ist to the 15th of January, 
1869. I have not the exact date. It was changed to the name of 
Cunningham, Robinson, C. Haines & Co. The last name was again 
changed in February to the Ossineke Mill Company. 
Q. What did George Robinson say to you respecting Oliver's 
books ? 
Objected to on the ground of irrelevaney. 


A. I asked him if I could take them from the safe, and he 
said I might—we were very much cramped for room at that 

3118 time. They were, part of them, placed in a box con- 
taining Oliver’s private papers in the office, and the 
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other part were plied upon the safe; this was about the 15th 
of December, 1868. It might be a little before, or a little later. 
The concern got out logs the winter I was there. George b. Mel- 
ville had charge of the camps. The account of logs was kept in a 
book by the scaler—that did not come into my custody. I do not 
know how many logs were cut and hauled, Robinson said the seal- 
ing of the logs would be brought in to the credit of the respective 
camps, to offset the bills of merchandise, and that I need not credit 


each of the camps with the weekly reports, as I did not get but half 


of them, and he got the other half. 


(Signed) ROBERT D. HUFF. 


On cross-examination: 


Witness says, I never saw any articles of copartnership or asso- 


ciation, or any paper purporting to be articles of copartnership of 


the Ossineke Mill Company, or any other copartnership connected 
with that business; I don’t know who the members of that firm 
were; | was employed as an entry book-keeper, or assistant book- 
keeper, and at the same time to act as salesman and superintendent 
of stores and supplies. I was there about five months. 

(Signed) ROBERT D. HUFF. 

Subscribed and sworn to before me, this 14th day of July, A. D. 

1871. : 

(Signed) | ADDISON MANDELL, 


Master in Chancery of said Court. 


3119 James B. Wayne, a witness produced and sworn, on the 

part of the complainants, says: I live in Detroit; have been 
a machinist by occupation for thirty-five years; know all the par- 
ties, except Eschleman, to this suit; have had business dealings 
with all the parties, except him; was formerly a partner with 
Henry M. Robinson; the firm of Wayne & Robinson furnished 
Oliver with about $17,000 worth of machinery to go upon the Devi! 
river mill property, in the winter of 1866 and 1867. Oliver paid 
us $5,000 in cash, and gave us a chattel mortgage for the balance 
upon the property. When the payment became due on the chattel 
mortgage we would not extend it without additional security, and 
he gave us a real estate mortgage in addition, on, as he said, about 
seventeen thousand acres of land, for $11,000. This was a first 
mortgage, as he said, on some of the land, but on most of it it was 
a third mortgage. I understood this mortgage covered some of the 
land already mortgaged to Hunt & Eschleman and Cunningham. 
In the latter part of 1868 I applied for my firm to Cunningham 
and to Haines and Ranney to ascertain the condition and title of 
the property, and its management also. I went to the State of New 
York for that purpose; my object in going was to get my pay, or 
rather that due my firm. Cunningham referred me to Haines, of 
Lockport, New York. I went and saw him, and saw Ranney at the 
same time; Haines said the lumber concern owed him a great 
deal of money; that he was getting nothing for it, and he did 
not feel disposed to advance any more money. MHaines and 
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Cunningham both told me they had advaneed largely to Oli- 
ver, and they would be glad to get it back again. I am 
3120 not aware that they said anything about the title to the prop- 
erty at that time Ranney and Haines referred me to Oliver, 
and told me to foreclose the mortgage. At that time Ranney & 
Haines said nothing about Henry M. Robinson. In January, 1869, 
I again applied to Cunningham, Haines, and Garret B. Hunt. The 
circumstances had changed somewhat during that time. I learned 
through Mr. Duffield’s office that the parties owning the mill would 
be here in Detroit for the purpose of combining their interests, and 
wanted some new machinery, and that it might be a good time to 
get-that old matter fixed up. I therefore let it ran along until they 
came here. Cunningham came here. We had a talk about the old 
claim we had against Oliver, and a proposition was made for settle- 
ment and accepted. The setthkement was made in connection with a 
new contract. I told Haines, and also Hunt, that I wanted to know 
with whom I was dealing this time; that the notes they were to give 
for the new machinery must have some other names on them than 
those of the firm name—Cunningham, Robinson, Haines & Com- 
pany; that I wanted all the parties connected with the concern to 
be personally held. Hunt replied that he would be held just as 
much by the firm name as by a separate indorsement; but I insisted 
upon his separate indorsement, and obtained it. Haines did not 
raise any objection, and gave his indorsement. It was a part of the 
contract. 
Mr. Duffield objects to any and all testimony already or hereafter 
to be given as to this adjustment without the production of the con- 
tract, the same being in writing. 


o121 [ asked Mr. Haines who composed the firm, and he replied: 

“Cunningham, Haines, George J. Robinson, and Philip Ran- 
ney.” I put the names.down on the contract at the time. He also 
said that there would be no trouble about the pay; they were going 
to be a strong firm and push matters. He said that the new ar- 
rangement was a consolidation of all mortgage interests. I cannot 
say that I asked Hunt who composed the firm. My conversation on 
this subject was chiefly with Haines. The two notes which Hunt 
endorsed were something over $1,700 each. Haines executed them, 
I think, but am not positive; but they were signed “Cunningham, 
Robinson, Haines & Co.” These notes were given to the Fulton Lron 
Works for new machinery to go upon the property. 

I was at this time indebted to Henry M. Robinson, by mortgage 
(Mr. Duffield here objects to any testimony by witness as to transac- 
tions between him and H. M. Robinson as irrelevant to the case), to 
the amount of about $6,500, I was paid that amount, and the above 
two notes of $1,700 each, in full payment of my contract. The amount 
of the balance due in my contract with Cunningham, Robinson, 
Haines & Co. was over $10,000. They made a turn, Robinson can- 
celled my mortgage, and Cunningham, Robinson, Haines & Co. paid 
the two notes to me. 
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Witness thinks Robinson had assigned that mortgage to Haines, 
and Haines cancelled it. 
In making this settlement I did not discharge the mortgage made 
by Oliver to Wayne & Robinson, but assigned it to H. M. Robinson, 
together with the obligation secured thereby. This was done 


3122 upon the request of H. M. Robinson. The whole amount of 


mee 


new machinery was $7,000 furnished to Cunningham, Robin- 
son, Haines & Co. 


(Signed) JAMES B. WAYNE. 


Subscribed and sworn to before me this 14th day of July, A. D. 
1871. 
(Signed) ADDISON MANDELL, 
Master in Chancery of said Court. 


Deposition of Henry S. Cunningham, 


A witness produced, sworn, and examined in the above-entitled 
cause, before Addison Mandell, a master in chancery of said court, 
on the eleventh and twelfth days of May, A. D. one thousand eight 
hundred and seventy-one, at his office in the city of Detroit, at 
which time and place the said complainant was present, together 
with Alfred Russell, Esq., his solicitor, and said defendants, by D. B. 
Duffield, Esq., one of their solicitors. Said witness testified as fol- 
lows, to wit: 


Henry 8S. CUNNINGHAM, a witness, duly sworn to testify the truth, 
the whole truth, and nothing but the truth, deposes as fol- 
8125 lows: That he is the Henry 8S. Cunningham named as de- 
fendant in this cause; has resided in the city of Buffalo, in 

the State of New York, several years past; have known complain- 
ant about 5 or 6 years past; defendant, together with defendants 
Hunt and Eschleman, sold to complainant certain lands, and took 
back from him a bond and mortgage for the sum of thirty-five 
thousand dollars. 

Q. Have you ever received from any person any portion of the 
$35,000 ? 

A. I have received money on that mortgage. 

Q. How much money ? | 

A. My recollection is I received in the first place from a party 
about twenty-five hundred dollars; about that; between twenty- 
four and twenty-five. ‘Since then I have received money from other 
parties with whom I have an unsettled account. The money I first 
received | applied upon the mortgage; have made no further ap- 
plication upon the mortgage than the amount first received. | 

®. From whom did you receive the sum first named, about 
$2,500 ? 

A. I received it, I think, from C. Haines, of Lockport, N. Y.; but 
I cannot remember definitely about that; I mean my codefendant, 
Calvin Haines. I understood him to be paying it for Mr. Oliver 
for interest. 

Q. Have you, as an individual, ever received from any person 
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whatsoever any money or valuable thing of any kind for your in- 
dividual interest as nortgagee in the mortgage named ? 

A. I have received money from the parties to whom I transferred 
my interest, since the transfer was made, that has never been re-. 

funded to them. 
3124 Q. How much money, and from what parties, and when, 
and in what funds, was it paid ? 

A. I have received from Garret b. Ilunt sums of money at differ- 
ent times in currency to the amount of from one to two thousand 
dollars. I have also received from Hunt and Eschleman money, 
either in currency or drafts, to the amount of from one to two thou- 
sand dollars. , 

(). Give the date and amount of any particular sum paid you at 
any time by Hunt or by Hunt and Eschleman together, as and for 
the consideration of any transfer by you to them, or either of them, 
of your individual interest in that mortgage. 

A. I have never received any sum that was specifically named as 
for the consideration of the transfer of my interest in the mortgage. 

Q. Then why did you answer my previous question, inquiring 
whether you had ever received anything from anybody for your in- 
terest as comortgagee, by saying you had received one or two thou- 
sand dollars from Hunt and one or two thousand dollars from Hunt 
and Eschleman ? 

Question objected to for the reason that it assumes to charge the 
witness with saying what he did not say. 


A. I considered it a proper answer to the question, as I stated that 
[ had received a valuable consideration from parties to whom I had 
transferred a valuable consideration. I meant to be understood that 
[ considered a proper answer to state that I had received a val- 
uable thing from parties to whom I had transferred a valuable 
thing. 
3125 Q. Was it a proper answer if the thing received was not in 
pay for the thing transferred ? 
A. That would only be an opinion, and I must leave it for you to 


ju lore, 


(). The money you received you say has not been refunded; are 
bound to refund it? Or explain what you mean by that term. 

A. I consider myself bound to refund it or account to them for it. 

(). Have you ever in reality parted with your actual interest in 
the mortgage named ? 

A. I have. 

Q. Have you ever received one dollar from the transferees as and 
for payment to you for that interest ? | 

A. Only as before stated. 

(. Give the date or amount of any sum in currency or any sort 
of paper of any sums received by you as above stated, and not re- 
funded, since you parted in reality with your actual interest in said 
mortgage. 

A. I have no data with me to refer to, and from personal recollec- 
tion cannot give any very definite statements. 
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Q. When you have in reality parted with your actual interest in 
the mortgage, do you mean anything more than that you subscribed 
your name to a formal transfer of your interest to Hunt and Eschle- 
,man, and do you consider that the execution of such an instrument 
“enables you to safely swear that you have in reality parted with 
your actual interest in said mortgage ? 

A. Yes: I do. 

Q. What more do you mean ? 
3126 A. I mean to say I considered, and do consider, that I made 
a full transfer of my interest in that mortgage to Hunt & 
Eschleman. 

Q. What have you ever got for it? 

A. I have received from them only as above stated. 

Q. What interest had you, or what motive had you, in traveling 
from Buffalo to Alpena and becoming Oliver’s trustee, if you ever 
became his trustee? 

A. I went at Oliver’s urgent and repeated solicitations to Alpena. 

Q. I repeat what interest or motive had you? 

A. No interest or motive but to serve Oliver and his interests. 

Q. Had you not at the time large business interests and property 
interests in the Ste ite - New York and elsewhere dem: nding your 
constant and daily » and attention ? 

‘A. Not at that Foon so much as previous to that time. 

Q. Were you at that time engaged in business with your code- 
fendant Hunt or your codefendant Eschleman ? 

A. In no regular stated business. I was interested previously with 
them in buying and selling Western lauds, and about that time and 
some since, ‘but mostly before. 

Q. Had you any business interests with them at the time you took 
the transfer of Oliver’s property ? 

A. I think not. 

Q. Were you atthat timea partner with anybody in any business? 

A. No; I think not. 
3127 Q. Were you conducting any business of any kind indi- 
vidually ? 

A. My principal business at that time was managing the Indian 
agency for the United States Government in the State of New York. 

Q. Were you at that time owner or joint owner with Hunt and 
Eschleman of pine lands in Michigan, on the Lake Huron shore, or 
that region ? 

A. Yes, sir; I was. 

Q. Were you at that time connected by blood or marriage with 
either Hunt or Eschleman ? 

A. Hunt was at that time my father-in-law. I was not related to 


Eschleman. 


Q. Did any relationship then exist between Hunt and Eschleman? 


A. I am not aware of any. 

Q. Did any relationship thee exist between you and your code- 
fendants, Haines and Ranne y, or between them, or either of them, 
and Hunt and Eschleman, or oP of them ? 

A. No, sir; not that I know of. 
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Q. Did any business connection of any kind exist between any of 
the last-named parties, or either of them, at that time? 

A. Not to my knowledge, except that Haines & Ranney were their 
partners. 

(. In what business were they then partners ? 

A. In the lumber business at Lockport, New York 

Q. Before going to Alpena to take the transyer of Oliver's 
3128 property did you have any conversation with Hunt or Eschle- 
hah Upon the subject or object of your journey ? 

A. I think I did. 

Q. Did you have any with Haines or Ranney upon the subject 
or object of your going before you started ” 

A. I did not. 

(). What passed between you and Hunt & Eschleman at the con- 
versation you refer to in your answer to the last question but one? 

The conversation before I went up to Alpena was a continua- 
tion of what had been previously said between them and Oliver and 
myself. 

Q. Who went with you to Ossineke at that time? 

A. George W. Hawkins. 

Q. Were you acquainted at that time with George J. Robinson? 

A. I had seen him twice before that time. 

Q. Were you acquainted with Henry M. Robinson, the father of 
George J. Robinson ? 

A. | remember of seeing him once before that time. 

Had you ever looked over the Oliver property before that 
time ? 

A. Not as the Oliver property. I looked over a tract of land that 
was afterwards sold to Oliver, in that vicinity. 

Q. Did you, at that time, have knowledge of E. & G. R. Haines, 
the C. Haines & Co., the J. B. Wayne,and J. H. Hill mortgages upon 
the Oliver property? 

A. I did know by report that they had claims—I mean mortgage 

claims—upon the property at that time. 


v 2129 Q. At that time had you rece ‘ived upon the $35,000 mort- 


gage any of the principal sum * 
*A. I had not. 
~). Was it overdue ? 
I think there was a payment or payments due, but not the 
whole amount. 
Q. Had you received all the interest there was due? 
A. I cannot say. 
Q. On what day was your quit-claim deed actually executed to 
Robinson, Haines & Ranney, the written date of which is October 


3d, 1868, and the acknowledgment of which is the 13th day of 


November, LSO6S. 


Objected to, without having the deed or a certified copy thereof 


produced to witness. 


A. I do not remember about those dates. It would be guess work 
if | should state anything about them. 
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Q. Did Hunt and Eschleman take from Haines and Ranney as- 
signment of their mortgages against Oliver and against George W. 
Hawkins at any time, to your knowledge? 

A. I never was present when such a transaction was had, and my 
recollection is, | have no personal knowledge of it ever being done. 

. When you received the transfer of Oliver’s property, or at any 
time thereafter, did you pay him anything, or did you pay any of 
the liens or encumbrances upon any part of said property, or did 
you pay any of his indebtedness of any kind ? 

A. At the time Oliver made the transfer I paid him nothing. 

Since that time I have loaned him small sums of money, and 
3130 soon after that time. I did not pay any of such liens or en- 
cumbrances, or pay any of his indebtedness of any kind. 

Q. Have Robinson, Haines, and Ranney, to whom you transferred 
Oliver’s property, or has the firm of Cunningham, Robinson, Haines 
& Ranney ever paid Oliver anything for the property, or any of the 
liens or encumbrances on said property, or taxes, or State and county 
charges upon it, or any of Oliver’s indebtedness ? 

A. I do not know that those firms have paid Oliver anything for 
said property, or any of the liens or encumbrances upon it, or taxes 
or county charges, or any of Oliver’s indebtedness—I mean individ- 
ual indebtedness. I cannot now recoliect that they paid any of 
Oliver’s copartnership indebtedness. 

Q. Have Robinson, Haines, and Ranney, to whom you transferred 
Oliver’s property, or the firm of Cunningham, Robinson, Haines & 
Ranney, ever, in any way, indemnified Oliver against any of the 
said liens, encumbrances, mortgages, or indebtedness ? 

A. I do not know that they have. 

Q. Did Robinson, Haines & Ranney, or Cunningham, Robinson, 
Haines & Ranney, enter into possession of the property covered by 
your deed of transfer made to the former parties ? 

A. I suppose that Robinson, Haines, & Ranney did, and after- 
wards the firm of Cunningham, Robinson, Haines & Ranney did. 

(). Are you able to state what benefit or consideration of any 
name or nature has accrued to Oliver from yourself or from Robir .- 
son, Haines & Ranney, or from Cunningham, Robins ©n, 
Haines & Ranney, or from any parties interested with or ¢ 0n- 
nected with these parties, in exchange for the alleged owm&!- 
ship and possession and use of the property transferred by you “0 
Robinson, Haines & Ranney ? 

A. I do not know that I am able to state what benefit or consid- 
eration, if any, accrued to Oliver from said firm or parties. 

Q. When you went to Ossineke, did you examine the boundaries 
of the property covered by the Cunningham, Hunt, and Eschelman 
mortgage for the purpose of ascertaining and satisfying yourself 
whether the mill property was included in the mortgage ” 

A. I think I did. 

Q. Why did you do this? 

A. I had understood that some one had raised the question 
whether it was included in the mortgage or not. I went with Oliver 
and Hawkins to look at what they said was the line. 
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Q. Shortly after the transfer by Oliver to you, did you and Oliver 
vo to the office of MeMath & Robbins, of Bay City, with reference 
to procuring the preparation of an instrument in writing to be exe- 
cuted by you to him, setting forth the objects and purposes of Oli- 
ver’s transfer to you? 

A. Shortly after the transfer we went to Bay City in the boat, and 
the second or third day after the transfer Oliver asked me to go to 
the office of McMath & Robbins. I went with him at his request. 
I don’t think [ understood what the object of going was until I got 

to the office. 
3132 Q. Was any writing prepared for you to sign at that time? 
A. I don’t think I saw any paper or heard of any such 
paper. 

(). Did you then and there, in the presence of Robbins, MeMath, 
and Oliver, positively refuse to make or sign any writing descriptive 
of the objects and purposes for which Oliver had put his property 
in your hands? 

A. I think I did. - 

(). Did you make a sale of the property transferred to you by 
Oliver, and, if you did, what did you get for the property ? 

Question objected to for the reason that the sale was made in pur- 
suance with a written agreement, which is not produced. 


A. Oliver and I negotiated with parties for the sale of the prop- 
erty, and I got nothing, nor expected to get anything. 

() What did Oliver get? : 
(uestion objected to, that the agreement above mentioned regu- 
lated what he was to receive, and should be produced. 


A. I do not know how much he got. 

(). Do you know that he got anything? 
A. I cannot say now that I do know. 
(). Can you name a single condition of the sale made by you 

which was performed by Robinson, Haines and Ranney, the parties 

to whom you sold? 

Question objected to for the reason that the agreement above men- 
tioned should be produced. 

J158 A. My recollection is that, in this particular, the agreement 

was carried out, and beyond the stipulation, viz: That Oliver 
had a certain length of time to make a sale to any other party that 
would be more advantageous to him, and no transfer of the prop- 
erty was made for some days after the time expired; it was left 
open. 

(. At the time of your conveyance to them, did they pay one-half 
of the kK. & G. R. Haines mortgage upon a part of the property con- 
veyed? 

A. No, sir; they did not to me, or any one else, to my knowl- 
edge. 

(. Did they, at tue time of your conveyance, procure the dis- 
charge of the Hawkins mortgage, made to C. & G. R. Haines upon 
lands in Erie and Niagara counties, in the State of New York? 
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A. They did not, to my knowledge. 


Q. Did they, at that time, procure an. assignment of said last- 


named mortgage to Hunt? 

A. I don’t know whether they did at that time or not. 

Q. Did they pay to Hunt $4,000? 

A. I do not know that they did. 3 

Q. Did they pay David Preston the sums due to him? 

A. I do not know that they did. 

Q. Did they convey to Oliver’s nominees sixty-five hundred acres 
of land? 

A. I don’t know that they did. 

Q. Did they pay any of the incumbrances, subject to which you 
conveyed the property ? 

A. I do not know that they did. 

Q. Did they allow the property to be sold over and over again for 

taxes ? 
3134 A. From my own knowledge, I do not know that they did. 
Q. Have Robinson, Haines, and Ranney, and their sue- 
cessors, been lumbering on this property from the time of your con- 
veyance until now, and are they still conducting a lumbering busi- 
ness upon it? 

A. 1 so understand it. 

Q. What did you do with the twenty-thousand-dollar Robinson 
mortgage, and the lumber and personal property of various kinds, 
transferred and delivered to you by Oliver at the time with the real 
property ¢ 

A. I think there has not been anything done with the Robinson 
mortgage; I don’t know that I ever saw a foot of the lumber after 
that; 1 suppose the personal property remains upon the premises, 
unless destroyed by use and time. 

Q. How often have you been in the habit of going personally to 
the premises, since transferred by Oliver to you? 

A. I think I have been there three times since. 

Q. Who had the management of the business there ? 

A. George J. Robinson. 

Q. Did Oliver ever make a proposition to Cunningham, Hunt, 
and Eschleman to take the property; that they should take the 
property ? 

A. He may or may not have suggested it; I cannot say posi- 
tively. 

Q. How early in ’68 did you see Oliver in Buffalo for the pur- 

pose of making some arrangement about the property ? 
3135 A. Il eannot Say ; I think in the fore part of the season: 
my impressions are the last of May or the first of June. 

(. Was a meeting held upon the subject at Hunt’s in July, 68? 

A. I have no means of knowing; I was not at such a meeting. 

@. Was Oliver staying at Hunt's at that time? 

A. I saw Oliver at Hunt’s at different times that summer, and at 
other times. 

Q. Where did you and Oliver and Hunt meet before you started 
for Ossineke ? 
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A. I think at Hunt’s. 

Q. Who else was present ? 

A. There were frequent meetings that sammer; I cannot say who 
else was present at this meeting, if any one. 

Q. When you came back from Ossineke, how soon did you have 
an interview with Hunt and Eschleman ? 

A. I don’t remember. 

Q. Were Hunt and Eschleman present at the time when you have 
said, in a former answer, you and Oliver negotiated the sale, and 
was Geo. W. Hawkins then present? | 

A. My recollections are that Hunt and Eschleman were in Buf: 
falo, and were there part of the time when the negotiations were 
roing on, but were not there all of the time. 

(). How far did they live from Buffalo? 

A. They lived out on the railroad, somewhere from 20 to 25 miles 
from Buffalo. 


Q. Did they not come to Buffalo for the express purpose of being * 
present at the negotiations ? 
3136 A. They were often there, but I cannot say whether they 
came for that express purpose or hot. 
(). When did your open interest in the firm of Cunningham, Rob- 
inson, Haines & Ranney commence? 
. A. My first interest as a member of the firm commenced about 


the Ist of January, ’69, I think. 
Q. What amount of interest did you then acquire ? 


Question objected to as irrelevant. 


A. A one-third interest in the business. 
(. Who held the other two-thirds ? 


(Juestion objected to as irrelevant. 


ihe f— a 


A. C. Haines & Co. had one-third, and George J. Robinson one- 
third. 

(. Who was interested in your one-third beside yourself? 

Objected to as irrelevant. 

A. No one. 

Q. What did you pay for your. interest ? 

Same objection. 


A. I paid money and assumed responsibility and indebtedness of 
the firm equal to one-third relatively with the other parties. 
fe (). How much money did you pay and what. responsibility did 
you assume? 
A. I cannot say. 
Q. Do you mean to say you cannot tell how. much money you 
paid for your interest in the firm, or what encumbrances on 
3137 the property you assumed, or what debts you assumed ; in 
other words, what the consideration passing from you was 
when you entered the firm? 
A. To make my answer more definite, I will say I put in very 
little money; that | assumed an undivided share as a member of the 
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firm of its legal liabilities; that I knew, as I supposed, at the time, 
in the main, in fact, and by report, what those liabilities were; that 
the liabilities exceeded what I expected, as I now believe, and I 
never was able to say what the exact amount of said labilities were, 
and [ am not now able to state what the exact amount of those lia- 
bilities were. 

Q. For the third time I ask you how much money or what sum 
of money you paid when you entered the firm ? 

A. I don’t know that I have been asked how much money I paid 
when I entered the firm. At the time of entering the firm I paid 
no money. Since that time I have contributed money in carrying 
on the business of the firm. Of my individual money I have paid 
in but little, and I have drawn but little from the firm. I mean to 
be understood that what I have done has been in my individual 
capacity. My cash account with the firm has been from $5,000 to 
$10,000, as near as I can come to it without any reference. Whether 
I have put in more than I have drawn out I am unable to say. 

(). Have you ever paid in one dollar at any time as and for the 
purchase-money of your interest in the concern and out of funds 
coming to you from some other source than the firm ? 

A. As I understand the question, I have not. 

Q. Describe, one by one, the liabilities which you supposed you 

assumed at the time of your becoming’a member, and which, 
3138 as you have said previously, exceeded your expectations in 
amount ultimately. 

A. I supposed the property to be incumbered, I mean the entire 
property, by the mortgage to Hunt and Eschleman, amounting at 
that time to about $35,000, I think ; by a mortgage and claim for- 
merly given toC. Haines & Co., amounting to about $19,000; a mort- 
gage given to K. and G. R. Haines, which was said to amount to 
from $10,000 to $11,000; [am not sure; a mortgage to J. B. Wayne 
& Co., for about $10,000 or $11,000; by a claim and deeded interest 
of George J. Robinson of about $20,000 to $22,000, and the indebt- 
edness of the firm of Robinson, Haines & Co., which was represented 
to me to amount to about $5,000 to $10,000 in the aggregate as 
represented to me: the claims amounted to between $105,000 and 
$110,000; the sum that largely exceeded my expectations was the in- 
debtedness of Robinson, Haines & Co., as I believe. 

Q. Was there any writing executed between you and Robinson, 
Haines & Co., setting forth the terms of your partnership connection 
and the incumbrances to be paid by them, or by you and them ? 

A. There was a writing made setting forth our partnership rela- 
tions; what the specifications were as to the incumbrances to be 
paid I am unable to say, but my recollection is that it contained no 
specification requiring either member of the firmn to pay or assume 
any of the liabilities individually—I mean the liabilities of the 
firm. 

@. Are you able now to produce that writing or a true copy 

thereof ? 
3139 A. I am not. 
Q. Will you send to your counsel hereafter, or to the master 


i 
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taking this evidence the original or a true copy thereof to be at- 
tached to and made a part of this evidence ? 

Question objected to on the ground that it relates to no fact to 
which he can be properly interrogated—that it is not relevant to the 
issue, being a paper relating to matters outside of the case. 


A. I am not prepared to answer, but will act under advice of 
counsel. 


(The counsel for complainant here gives notice to the witness and 
the counsel for defendants that he will ask the master to report spe- 
cially the matter of the last several interrogatories respecting the 
partnership and the writing at the next session of the court, and will 
move the court upon said report for an order compelling the witness 
to produce the writings called for, or a true copy thereof, or show 
cause why he should not be attached in default of production.) 


Q. Did said writing contain any provision as to the assumption 
and payment by the firm of the existing incumbrances named by 
you? 

Question objected to, as it cannot be put until the writing is pro- 
duced. 


A. I cannot state. 

Q. What arrangement did the firm, or any member of it, make 
with any of the holders of any of the incumbrances with regard to 
extensions, mode and manner of payment or collection of interest 

or principal ? 
3140 A. I cannot say whether I have any personal knowledge of 
any definite arrangement. 

. Have you any personal knowledge of any indefinite arrange- 
ments or understandings, expressed or implied, in writing or verbal? 

A. I cannot say that I have. 

Q. Why, then, did you employ the phrase definite arrangements ? 

A. I had no particular object, and only stated it as I considered It 
a& proper answer. 

(). Do you state upon your oath that you bought a third of this 
property, subject to a large overdue incumbrance to your father-in- 
law, without having any understanding with him as to the extension 


or the foreclosure of the same? 


A. I do. 
(). Did you have any understanding with yourself as part owner of 


Sale Incumbrance that it should not be foreclosed, and did you agree 
with your partners to that effect ? 

Question objected to, that the witness has already shown that he 
was not at-this time a part owner of said incumbrance; that coun- 
sel are bound by such reply, and the question is therefore inadmis- 
sible. 


A. I did not. 
Q. You have heretofore stated that the firm paid nothing of prin- 


4 


cipal or interest upon any of these incumbrances, as | understand 
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you; how do you account for the delay and forbearance to foreclose 
on the part of the holders ? 


014] Question objected to on the ground that the witness is not 
bound to account for the action of third parties, and, further, 
that it is legally impertinent. 


A. I do not know. 

Q. Did you have an interview in the latter part of the year ’68 or 
69 with the holder of one of the incumbrances, J. b. Wayne, con- 
cerning a settlement of his mortgage ? 

A. My recollection is that Wayne called at my house in the latter 
part of ‘68, and while I was negotiating, under the advice and con- 
sent of Oliver, for the sale of the property, to talk to me about his 
claim. 

Q. Did you make any arrangement for extension with him ? 

A. I did not. 

Q. Did vou make any arrangement at all with him ? 

A. I think not. 

@. Did Garrett B. Hunt and Calvin Haines come to Detroit on 
the 7th day of January, 1869, and settle with the said Wayne the 
said incumbrance, a proportion of which you have said, as I under- 
stand you, you assumed when you acquired an interest in the firm 
of Cunningham, Robinson, Haines & Company ? 

A. Ido not know that they did; I was not in Detroit at that 
time. 

Q. Give the date, the day of the month and year, when you ac- 
quired your interest in the firm named. 

A. i cannot say positively, as | have no data to refer to. 

Q. Was it not before the 7th day of January, 1869? 

A. Itmay or may not have been, but I think about that time. 

3142 Q. Did Garret B. Hunt indorse two notes on or about the 

7th day of January, A. D. 1869, executed by Cunningham, 

Robinson, Haines & Company, for about $1,700 each, delivered by 

said company to James b. Wayne, for machinery to go upon this 
property ? 

Question objected to as irrelevant. 


A. I do not know. 

Q. Do you know that said notes were given at all ? 

A. Not at that time. 

Q. Do you know now ? 

A. I mean to say that I do not know that the notes were given at 
that time. 

Q. Do you know now that they were ever given ? 

A. My recollection is that two notes for about $1,700 each were 
drawn by Cunningham, Robinson, Haines & Company about the Ist 
of April, 1869, and indorsed by Garret B. Hunt, and by me brought 
to Detroit about that time and left with Mr. Duflield,to be delivered 
to Wayne upon the completion and delivery of certain work and 
machinery. 

Q. Did you or Haines & Ranney, in the summer or fill of 1868, 


—— 
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employ a man by the name of Johnson, at East Saginaw, to examine 
about nine thousand acres of this property, and report the pine 
thereon ? 

A. I did not, and don’t know that Haines or Ranney did. 

Q. Did George J. Robinson, in the latter part of September, 1868, 
have an interview with you with reference to organizing a new and 
powerful company, of which you were to be a member, to operate 
the Oliver party ? 

A. He did not. 
3143 (. At what time did you have such interview with him ? 
A. I never had such interview with him, to my knowledge. 

(). Did you ever give him any assurances upon that subject at 
auy time in person or by letter? 

A. I never did, to my recollection. 

(). Did you have any talk with him upon the subject prior to the 
10th day of September, A. D. 1868? 

A. I don’t remember that I ever did. 

(. Please refresh your memory and see if you cannot remember. 

A. I have not the most indistinct recollection of any conference 
with him upon that subject. 

Q. What was the reason you were unwilling to put the stipula- 
tions between you and Oliver in black and white—in writing— 
when you received the transfer from him to you of all his property ? 

A. Oliver had repeatedly informed me of his embarrassment, of 
his straitened circumstances. He had frequently been at my place. 
My reason was that what I did was at the solicitation and for the 
benefit of Oliver, and in so doing and suffering to be done I did 
not purpose to involve myself In personal hability, and to fo ho 
further in the matter than to accommodate and benefit Oliver in his 
then straitened situation. I so informed Oliver at that time that I 
would not sign any agreement on my part; that he might do what 
he thought best; that if he did not think it best to make the con- 
vevance he should not by any means do it. ‘This was said to Oliver 

at Ossineke before the conveyance. 
144 (). Were Hunt and Eschleman at that time engaged in any 
business that required attention? 

A. They were farmers. 

(). Had they other sources of income to your knowledge beyond 
the interest upon their mortgages or other loans? 

A. They each had farms of seven or eight hundred acres each, 
which they managed, and which afforded them large incomes so 
long as I have known them. 

— (Signed) HENRY 8. CUNNINGHAM. 

Subscribed and sworn to before me, this 11th day of July, A. D. 
1871. 

(Signed) ADDISON MANDELL, 
Master in Chancery. 


On being cross-examined by Mr. Durriecp, of counsel for defend- 
ants, the witness says: 
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I live in Buffalo, in the State of New York; am of the age of forty- 
three (43) years; and do business in said Buffalo. 

(). Was the $2,400 admitted by you to have been received from 
Oliver, all the money paid by him on the $35,000 mortgage ? 

Yes, sir; it was all I know of his ever paying. 
(). Is he entitled to any other credit thereon in any way ? 
Question objected to as not proper cross-examination. 
A. He is not, to my knowledge. 
e145 (). State whe ther the assignment of your interest in that 
$35,000 mortgage was made as collateral security for moneys 
to be nites anced to you by the assignee, or was it an absolute trans- 
fer, and intended when made to be such? 

A. It was in no sense made as a collaterial transfer; but it was an 
absolute transfer, and intended when made to be such. 

@. When and where was this assignment executed ? 

Wbjected to as not proper cross-examination. 

A. The assignment was made in the city of Buffalo, in the office 
of B. H. Williams, on the 2nd day of September, A. D. 1868. 

Q. Did you at any time, and if so, when, communicate to Mr. 
Oliver the fact of such assignment having been made by you? 

Question objected to as not proper cross-examination. 

A. I did so tell him; some time between the 5th and 8th days of 
September, 1868, and prior to Mr. Oliver’s execution of the convey- 
ance. 

. Did you abate anything, and if so, how much, for your interest 
in said mortgage ? 

(Question objected to as not proper cross-examination. 

A. I did not abate anything. 

Q. Did you receive payment for this interest down, or if not, how 
a3 you receive payment, if payment you have received ? 

A. I did not receive payment down, but have since received 


| 3146 money of the parties; I sold my interest in the mortgage, too, 
| and at the time of making the transfer I had no immediate 
| use for the money, as I remember, and expected to have received it 
. before this time. 


. When did you expect to receive it. From and to whom do 
you look for the unpaid portion of it? 

Question objected to because it proceeds upon an untrue implica- 
tion that the witness has received payment of some consideration 
for his assignment. 

A. I expect to receive it frous Garrett B. Hunt and Jacob Eschle- 
man, and I look to them for the unpaid portion of it. I at the.time 
looked upon them as perfectly good for the amount, and do so still. 

@. How was your account kept with them in reference to this 
matter, if any account you had in respect to this matter? 


Question objected to unless account is produced 


f 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 1391 


A. In keeping my account I have charged them, as | remember, 
for the amount of my interest in the mortgage, and have give them 
credit for money received. 

Q. What, if anything, did Oliver say to you about an early pay- 
ment of this $35,000 mortgage by him or his vendees, about and 
previous to the execution of his conveyance to you? 


Question objected to as not proper cross-examination. 


A. As I remember, there was considerable moneys, principal and 
interest, past due upon the mortgage, and during the summer, while 
talking in relation to the matter at different times, Oliver expressed 

himself as hopeful that the property might be sold to advan- 
3147 tage, and would be soon, and the claims upon this paid up; 

and he expressed himself very positively that it would be; 
he was very sanguine. 

Q. Have you that account that you refer to between ,yourself, 
Hunt, and Eschleman with you * 

A. I have not. 

You have said that your interest and motive in going from 
Buffalo to Alpena, and becoming trustee for Oliver, was at Oliver’s 
request, and to save him and his interests; will you state how and 
what was thus done between you and Oliver? ) 


(Juestion objected to as not proper cross-examination, because no 
part of the direct examination related to the subject-matter. 


A. Oliver, during the summer of 1868, had at different times stated 
his grievances in regard to his business matters to ne, and had en- 
listed my feelings in his behalf. I had been with him to see parties 
in regard to purchasing the property, at his request, with whom I 
was acquainted and he was not, and had known from him that he 
had seen several other parties, but had effected no sale. I learned 
from him that he had agreed to let parties (C. Haines & Company, 
of Lockport : who else were interested with them | don’t know) have 
the property at a certain price, which I don’t remember, bit which he 
assumed was below its value, within a certain time. I don’t remem- 
ber for the length of time, unless he could make a sale to other parties 
to better advantage, which time wasabout to expire when I left Buffalo 
to go to Ossineke at his request. Oliver conveyed by several deeds to 

me certain property, which property I supposed then, and sup- 
d148 pose how, to be the Devil river property, so called. He exe- 

cuted a bill of sale to me of the personal property there. 
‘There was nothing done there on my pé irt exce pt to say to Oliver, 
before the execution of these papers, that in looking over the matter, 
and from his statements as it stood, there was no possible chance for 
him to save anything out of the property ; and I further said to him 
that I did not know enough of the matter mer business to say 
whether anything could be saved in any event, but that if he saw 
fit to make the transfer under such cireums stances he could do it. It 
was understood and talked between him and me that it would give 
a further opportunity to makea sale to better advantage by having 
time todoitin. He assumed that there were a number of parties 


eoceeneieacaarermrarenene_--samrenteel ve 


1892 GARRETT R. HUNT ET AL. VS. DAVID D. OLIVER. 


that he had seen and got interested, and it was getting just the time 
of year when they could and would give their attention to the prop- 
erty. I received this property in trust for him. Oliver had no per- 
sonal interest whatever in the property ; the conveyance was made 
for his interests, and to give him further time to realize by sale what 
the property was worth. 

Q. Was there anything said by him to you at this time as a rea- 
son why you should take this conveyance; that if you did not his 
creditors would lay hold of the property ? 

Question objected to as.relating to no part of the direct examina- 
tion, or to any conversation or matter inquired of in the direct ex- 
amination, and also as indicating to the witness the answer desired. 

A. Oliver had told me that his creditors were crowding 

3149 him, and were, as I remember, threatening to prosecute him 

and throw him into bankruptey; that he feared suits may 

have been commenced against him. He did not know but they 
had. 

Q. Was there any agreement between you and Oliver that you 
should buy this property, pay a consideration for it; and, if so, what 
that consideration should be? 

Question objected to; that it is not proper cross-examination. 


A. There was no such agreement, and no such intimation or prom- 
ise on my part, and no such intimation on the part of Oliver, that I 
remember. 

Q. You was asked whether you paid Oliver anything when you 
received a transfer of this property, and are asked to enumerate the 
incumbrances upon it. Now, will you state just what the property, 
so alleged to have been transferred to you by Oliver, really consisted 
of, beyond such incumbrances ? 

Question objected to as not proper crosss-examination. 


A. I find that the property was not worth the incumbrances, in 
my estimation, and Oliver conveyed to me a three-fourths interest 
in the property, subject to the incumbrances. The other one-fourth 
was owned, as I understood and understand, by George J. Robinson. 
Those incumbrances were the same I have given in answer to Mr. 
Russell’s interrogations. The mortgage from George J. Robinson to 


Oliver, and assigned to witness, was conditioned to be paid out of 


the profits of the business. There has never been any value 
3150 in that mortgage, to my knowledge. To my knowledge 
there has never been any profit to be divided. 

Q. What benefit or advantage has accrued to you personally from 
this arrangement that you say you went into for Mr. Oliver’s interest 
and benefit ? 

Question objected to as not proper cross-examination. 


A. Not one dollar or cent. 

Q. Was there any benefit or consideration ever claimed by Oliver 
to accrue to him for this interest other than such as was stipulated 
for in the Buffalo agreement ? 
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Question objected to as not proper cross-examination. 


A. Not to my knowledge; he never claimed any from me; I don’t 
know that he has ever claimed any from any other parties; I never 
heard that he had. 

(). Was the Buffalo agreement made with his knowledge and as- 
sent, and what did he say to you about it after it was concluded? 


Question objected to as relating to no part of the direct examina- 
tion. | 


A. It was made with his knowledge and consent; he was seen and 
talked with as to the whole matter as it progressed by me, and also 
with the parties to whom the property was being sold; the matter 
was fully discussed and as close a bargain made with those parties 
as we could make with them; after the final completion of the 

matter Mr. Oliver came to my house, and the deed had been 
3151 executed to the parties; Mr. Oliver said he was glad the thing 

was closed up; he said he would not take the property and 
pay its encumbrances to day. 

Examination adjourned until to-morrow morning at 9 o’clock. 

FripAy Mornine, May 12th—at 9 o'clock. 

Examination resumed. 

Q. You have said you refused to sign any paper in Mr. McMath’s 
office ; state why you said so. 

A. I had told Oliver that I would not at Ossineke, at the time 
he made the conveyances; it was understood that I would not 
do it. 

(. When you say you got nothing and expected to get nothing 
on the conveyance made to you by Oliver, state why you so ex- 
pected. 

Question objected to as not proper cross-examination. 


A. All the answer I think I can make to that is that ail the time 
I considered it Oliver’s property; that as 1 had paid nothing and 
agreed to pay nothing, I had no equitable rights. 

(). State whether after the conveyance from Oliver, he, as well as 
yourself, made efforts for the sale of the property; and, if so, when 


and to whom ? 


3152 Question objected to as not proper cross-examination. 


A. Oliver came directly with me from Ossineke, after the execution 
of the papers to Flint, to see parties he had agreed to see, for the 
purpose of effecting a sale of the property. — I don't remember the 
names of the parties, but he mentioned them to me. I think he 
told me that Patrick had seen the parties and arranged to have 
them come there; that he was expecting them there about that time. 
Il urged him to make a sale at Flint to the parties there, and left 
him there. I have personal knowledge that Oliver offered to sell 
the property to Wheeler and Wesson, lumber dealers and mill own- 
ers, of western New York. This was after the Buffalo agreement, 

175—214. 
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and before the expiration of the thirty days allowed by the agree- 
ment to sell to other parties. I assisted him in trying to make the 
sale. My recollections are that he offered the property to them at 
the same price at which he had offered it to Robinson, Haines & Com- 
pany. Wheeler represents that he had seen the property or a por- 
tion of it. They refused to accept the offer, and asked Oliver why 
he did not let the other parties have it. He said he would rather 
sell it to outside parties at the same price. 

(). At the time that you entered into this arrangement with Oh.- 
ver at Ossineke, did you then or ever agree with him as a part of 
the arrangement to take an interest and run that business as his 
successor, or anything of the kind? 


Question objected tO as hot proper cross-examination, 


3153 A. I did not. 
. Who has charge of the books and papers .of Robinson, 
Haines & Company, and where are they kept 5 
Question objected to as not proper cross-examination. 


A. The books of that firm, in connection with their business at 
Ossineke, are kept at Ossineke by George J. Robinson, and are in 
his possession. 

(). State what advantage or benefit, 1f any, to your knowledge, has 
ever accrued to Robinson, Haines & Company, or Cunningham, Rob- 
inson, Haines & Company, under the sale made to them of this Oli- 
ver interest. 

Question objected to as not proper cross-examination. 


A. None, to my knowledge. The firm of Robinson, Haines & Co., 
at the time I executed the transfer, verbally promised me that they 
would sell to Oliver at any time, within a reasonable time, the 
property upon the same terms upon which they received it. 1 
never asked for such retransfer, and have known Oliver to ask for 
it... The firm of Cunningham, Robinson, Haines & Co., some time 
since, made the same offer to Oliver’s legal counsel. I mean his 
former counsel-; they to give a suflicient bond to turn over the entire 
profits of the business, faithfully account for everything they had 
received, only asking a reasonable remuneration for managing the 
business, and make a deduction therefrom of $5,000. This offer 
was made through their counsel, the Messrs. Duffield. They will 
still do better than that. 


(Signed) HENRY S. CUNNINGHAM. 
3154 On redirect examination witness states: 


Q. Was your original interest in the Cunningham, Hunt &«& 
Eschleman mortgage an equal one-third ? 

A. It was. 

Q. When you professed to have assigned to Huntand Eschleman, 
did you take any written obligation from them for the payment of 
any sum of money at any time fixed? 

A. I did not. 
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. How can you give the date of your assignment, when you say 
you cannot give the date of your quit-claim deed at the time of 
the sale? 

A. My attention has been quite recently called to the time of the 
date of the assignment. which led me to refer to data, memoranda, 
and books fromm which I learned the date of that assignment. | 

Q. When you answer, “I find the property was not worth the in- 
cumbrances,” do you mean that you so find since you came into 
possession of it yourself; and, if so, why do you hold on to it? 

A. I have learned more of the value of the property since I came 
into possession of it. and, hold on to it for want of purchasers. 

Q. When you answer that Oliver offered the property to Wheeler 
and W esson lor the Saline price for which if wis sold to Robinson, 
Haines & Ranney, have the goodness to state what that price was 
for which it was sold to Robinson, Haines & Ranney by you, and 
the price for which it was offered by Oliver to Wheeler and Wes- 
son. 

LOO Question objected to. because the terms of sale to Robin- 
son, Haines & Ranney, were committed to writing and not 
produced. 

A. My answer is, that it was according to the terms and stipula- 
tions under the Buffalo agreement. 

Q. [ ask the second time, what was the price referred to by you 
in your answer to Mr. Duffield, was it money to be paid, was it the 
assumption and payment of the existing incumbrances upon the 
property, or what was it; I mean the price named in the offer, sworn 
to by you, as made by Oliver to Wheeler & Wesson ? 

A. | mean to be understood that the offer made to Wheeler & 
Wesson was upon the same terms and subject to the same condi- 
tions and incumbrances as enumerated in the Buffalo agreement. 
That the matter was talked up with pencil in hand, and the amount 
of the incumbrances enumerated and estimated, and the total amount 
of legal incumbrances found. 

. Were not the proposed purchasers to pay these Incumbrances 
and save Oliver harmless against them, and were they to pay any- 
thing more than that? 

A. They were to take it, subject to the incumbrances, as I buy a 
farm subject to a mortgage, and they were to pay no more of the 
incumbrances than as required by the Buffalo agreement. 


(Signed) H. 8. CUNNINGHAM. 
Subscribed and sworn to, this 12th day of May, A. LS71. 
(Signed) ADDISON MANDELL, 


Master in Chane ry of said Court. 


3156 GEORGE W. HAwkINs sworn for complainant: 

Mr. Hawkins on being called says he would like to talk with 
Cunningham before he is sworn, and thereupon retires from the 
room with Cunningham. 

Q. By Mr. Russert: Will you look at that paper (complainant’s 
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“Exhibit F”), being the proposition of June 9 to Hunt and Cun- 
ningham ? 

A. I think that is the paper that I had. 

Q. From whom did you receive it, and when and where? 

A: I got it from Oliver, at Ossineke. It was in June somewhere 
about the date of the instrument. 

Q. For what purpose did you receive it; to do what with it? 

A. To fetch it down to see if Cunningham and the others would 
not accept of the proposition of it. 

Q. Who do you mean by the others? 

A. I meant Hunt and Eschleman. 

Q. Will you state if you know whether the two Robinsons, or 
either of them, or any other persons—G. B. Melville or any persons 
at Ossineke—were aware that this paper was delivered to you, and 
what was in it, and what you were to do with it? 

A. Not that I know of. 

Q. Do you know whether either of these persons saw or read the 

papers ? ; 
3157 A. Not that I know of. I never sawthem read it I never 
saw any one else have it. 

Q. Do you know any statement of George J. Robinson whether 
he knew that the paper was delivered to you? 

A. Not that I know of. 

Q. Will you state what you did with that paper after you re- 
ceived it? 

A. I came down to New York State and drove over to Hunt’-, and 
he was not at home, and I went to Lockport, and there Philip Ran- 
ney looked over this, and then I came to Buffalo and saw Cunning- 
ham and talked. about it; and after he took the papers and looked 
at them and read them he said he didn’t want to have anything to 
do with it. 

Q. I did not ask you what he said. About what date did you 
show them to him? 

A. I could not tell exactly. I think I was but ten or eleven days 
gone from up there. I went right back. 

Q. After you showed that document to Cunningham did you 
show it to any other party? 

A. Yes, sir; I carried it to Lockport and left it with C. Haines & 
Co. They wanted to look at it. 

Q. Do you know what they did with it? 

A. They brought them up here after they got through. Oliver 
wanted I should get them and I got them and they brought them 
up here. 

Q. That was one paper. What do you mean by fetched them 
up? 

A. The papers. 

(. Who went to Ossineke with it? 
3158 A. Philip Ranney, Emory Haines and Son. Ido not know 
his son’s name. 


Q. Do you know whether they left “Exhibit F” with Oliver? 


Did you go and get them? 
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A. They took one of the papers out ; that was the list of the lia- 
bilities. Ranney took it out and left it down here. We came down 
with the ‘m when they came down. 

Q. Then you got from Ranne y at Ossineke and gave back to Oli- 


ver “ll of the papers which are attached together except the list of 
liabilities ? 


A. Y CS, sir. 

(. When did you next see that list of liabilities? 

A. I asked Ranney for it in Lockport, and he went and got it and 
—— it; and Oliver was there. 
How long after you got the other papers at Ossineke? 


ri ) 


Cross-examined by Mr. Durrie.p: 

Q. You never showed this paper to Mr. Hunt? 
A. No, sir. 
Q. Did you ever show Cunningham anything except the last part 
of it? 

A. I think they were all attached together until I got back to 
Lock port. | 

(. Will you swear that you never showed Cunningham anything 
except the last two pages? ' 

A. If I showed Cunningham any of it I showed him the whole, 
for it was altogether at that time. 

(). Will you swear that you showed him the whole? 

A. I am sure that he saw it and read it over in his office. 
3159 (). Who was present? 
A. I think Kilgrew came in while we were talking. 

(). Did he see what you had? 

A. I cannot say that. He came in while we were there; while 
we were talking about It. 

Q. What did Cunningham say to you when you gave him that? 

A. When he had looked at it he said he didn’t want to have any- 
thing to do with it. 
Q. Did you ever understand that he expected any such proposi- 
tion ? 

A. No, si 

(). How long after you had taken him this did you and he go to 
Ossineke together? 

A. Some two or three months or over. 

Q. Do you know what object Cunningham had or expected in 


golng to Ossineke ? 


Objected to as not legitimate cross-examination, the witness already 
having been examined upon that subject. 


A. The way I understood that, he was going up there and was 


going to be appointed receiver. 


(). Did he|say so to you? 

A. I cannot say whether I got it from him or not; I won’t say. 

Q. Did you know that he was going there simply to take the title 
from Quiver until Oliver could make the sale? 

A. I did not expect that he was going to take the title. 
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Q. Answer the question—yes or no. 
A. No. 
3160 Q. Why did you take the paper to Philip M. Ranney 
A. Because he was in with Haines, and they had mort- 


» 


gages, and so on. 


Q. In what condition was this paper when you got it? Was it 


just as it is now? 


Pinned together, just about as it is now. 
Q. Was it in an envelope? 
A. I believe it was. 
Q. Was the envelope broken ? 
A. It was not sealed up. 
(). Were you coming down from Ossineke on your own business, 
‘on this particular business ? 
A. I was sent down by old Mr. Robinson to try to get the parties 
» foreclose their mortgages ? 
Q. Then a were not coming down on your own business ? 
A. No,s 
©. Were you not coming down expressly to present this paper 
A. No, sir. 
Q. Why did you go with the paper yourself to Hunt? 
A. At the request of Oliver. 
Q. How far is Hunt from your seuss ? 
A. About five miles. 
Q. Why did you leave this paper with Ranney when you were 
requested by Oliver to give it to Hunt? 
A. Because Ranney wanted to look it over, and was going up 
there. 


( 


we 
— 


{ 


as 


©. You considered that Oliver’s private paper, did you not? 
O16] A. I did nof consider anything private about it. 
. You did not consider it was your letter ? 

A. Not particulirly mine. 

Q. What right had you to give it to anybody else? 

A. I do not know that I had any right. 

Q. What made you do it? 

A. I do not know how to answer it, really, without it was because 
I had a mind to; I cannot answer it in any other way—because he 
wanted to look at it; that is what I have answered. 

®. You say you gave this paper to Cunningham, and he looked 
it over here in Buffalo? 

A. Yes, sir. 

Q. And afterwards you say you took it back and left it with 
Haines & Co.? 

A. Yes, S11 

Q. Will you explain how it was that Cunningham did not keep 
the letter that was addressed to him; how it was that you tock it 
back ? 

A. He said he didn’t want to have anything to do with it, or any- 
thing of that kind, and he gave me the papers, and I took it back. 

Q. He would not even take the paper? 

A. He didn’t keep them. 


GEORGE W. HAWKINS 


ee ae 


~My! 


a 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 1399 


3162 Testimony taken on the part of the Defendants, atthe City of Buffalo, 
August 27, 1871, before Jas. Sheldon, U. S. Commissioner, by 
Charles Flowers, Stenographer. 


’ 


Davip D. OLiver vs. Garret B. Hun ef. al. 


Henry S. CUNNINGHAM sworn for defense: 


[am acquainted with the complainant and the defendants. | 
first became acquainted with Oliver in 1864; it may not have been 
until 1865. I know the Devil river property, the real estate that 
was mortgaged to myself and Eschleman. | first saw that property 
in 1864. The improvements that were then upon it consisted at that 
time of a dwelling-house, some outhouses, barns, and a dilapidated 
old water mill, and some little houses that had been oceupied as 
dwellings. I think there were none occupied at that time. I think 
they were vacant. In 1868 I again visited the property, the first of 

September. At that time, in addition to the buildings that 
3163 were there before that | mentioned, was a steam mill, partly 

constructed. I think it was running with two cireular saws; 
am not positive. I know there was one, and | think two; it had the 
propelling power, the engine, boilers,and taachinery usually in such a 
mill, I suppose; I think there were four boilers in it atthattime. 1 
think it was constructed so that there might be four more used; but 
not to the best advantage, so that they might be used. The dock 
was then principally an old dock, which had been used in connection 
with the water mill. It was not much ofa dock, so that they got to it. 
In getting lumber away they were bothered a good deal, as | under- 
stood, in getting lumber away successfully, in loading vessels at the 
dock 2. I don’t recollect the values that were put upon the property, 
and the improvement by the complainant in cross-bill. 

Q. Hestates the frame of the steam mill was worth $5,000; engine, 


horses, and machiuery, $6,000; the railway dock, platform, slides, 


and other improvements erected by Oliver, cost $8,000; dwelling- 
houses, barns, and blacksmith shops, ete., besides water mill; that 
the water mill was reasonably worth $6,000; that the steam saw- 
mill was reasonably worth $30,000; and the lands on which the 
mills were situated were worth $15,000; and the pine lands were 
worth about $160,000. In your judgement is that the correct 
statement of the value of the property ¢ 
A. No, sir; | don’t consider it so. 
(. Will you state what your opinion of the value of them was, 
dividing them into water mill, steam saw-mill, and lands ? 
3164 A. I never considered the water mill of any value. From 
its history and appearance I judge that it had been a detri- 
ment to Mr. Oliver always in managing it; that it cost him more 
than it was worth. He had made money outside and he had spent 
it in contracting to run that mill, and there was no value in it to 
anybody. | 
Q. Why was there no value in it? 
A. There was but little water there. My reason for saying there 
was no value is because I had understood so, and from thé appear- 
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ance I judged it was correct. The mill had never been made to pay 
what it had cost to get out timber and lumber there and manufact- 
ure it. There was not enough water to-run it; only in the spring 
and fall that it could be run, as I understood. 

Q. What would you value it at? 

A. It was not worth anything. I considered it valueless in con- 
nection with the other property. I supposed it to be abandoned, 
and it was considered valuable. It was not understood by the 
parties that were working it that there was any value in it. 

@. What was the steam ‘'saw-mill worth? 

A. From what I had seen of other mills and what I saw of that I 
don’t think it was worth at that time, as it stood, to exceed $20,000. 
There was no gang saw in it. 

. What were the lands that had those mills and the dock on, 
with their improvements other than the two mills? 

‘A. The lands themselves possessed no value beyond being grounds 

occupied by the mill and its surroundings. I don’t think 
3165 thata fair appraisal of that property independent of those 
mills would exceed seven or eight thousand dollars. 

Q. Did you look at the pine lands at all when you were up there? 

A. Not at that time. I had been on four or five thousand acres 
some three years before that. } 

Q. What were they worth, in your judgment? 

A. Judging from what I saw of them then, and judging from 
what [ understood had been lumbered off, | don’t think that any- 
body who would examine them would think they were worth at that 
time to exceed $6,000. 

Q. Will you state as fully as you can what led you to Ossineke in 
the fall of 68, with whom you went, and what you did there—first, 
where you started from and at what time? 

A. I went there at the instance of Oliver. I left Buffalo on the 
night of the 2d of September, ‘68. I met Oliver at different times, 
and it seems to me he manifested a good deal of anxiety and trouble 
about his business affairs up there. He came to see me at different 
times, and I went with him to see Mr. Hunt, and he stated his trouble, 
the situation of affairs; that his property was incumbered, and that 
he had taken in a partner, and that that partner was ignoring 
him—that is, Geo. J. Robinson, and the claims against ‘the prop- 
erty were pressing him, and that he wanted to talk about it. He 
didn’t know how to fix it. He had different plans, and there was 
this, that, and the other thing. ‘There were various things 
suggested by him, I think. We met at Mr. Hunt’s, and Hunt 

and Eschleman would be there. We all expressed our 
3166 sympathy for Oliver and in his behalf to his face and in his 

absence. A brother-in-law of his by the name of Hawkins 
was frequently with him, who, we understood, had the care of Oli- 
ver’s father and mother. I knew at the time that Hawkins had 
some money in there and he was with Oliver, and that was talked 
of—that it was unfortunate that they were old people, that he had 
a good deal of money in there, and Hawkins felt very bad under the 
circumstances. I went to Oliver at different times to see about buy- 
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ing the property and he talked to me; I remember I talked to him 
about taking hold and taking an interest in it; I don’t know that I 
ever gave him any encouragement in that direction; I don’t know 
that I ever felt that I wanted to: Well, we together went to see 
Jerome Pierce and presented the thing to him and tried to get him 
to take hold of it, to go and look at the property and buy it; he is 
an extensive lumber dealer here and a mill owner; by that I mean 
Oliver and myself. I heard that there were other parties went up 
there to look at the property through Oliver, and I learned that he 
had a certain talk with the Haineses, and they were going up there 
to look at the property with a view to buying it, and that they took 
Mr. Evans with them. After they had been up there—I think it 
was after they had been up there, as Oliver told me—I don’t know 
that I heard it from other sources—but they had a meeting 
at Haines’, as I understood it. Mr. Evans and all the Haineses 
—E. G. R. and Calvin Haines, and Ranney, and I under- 
stood from Oliver that they made some sort of .an arrangement 
whereby they were to have the property if they wanted it 
3167 within a certain time; it ran along, | don’t remember how 
long that was to be; I can’t tell. Whether I saw Oliver fre- 
quentiy from that time I can’t say, but I think he was to have the 
right of selling it to other parties; it seems to me he went to Roches- 
ter either at that time or after another transaction, and he told me 
what arrangement he made with them and he thought it was the 
best thing he could do; but it seems to me that I claimed to him 
that I had.a sort of understanding with them that I might sell it to 
other parties if I had an opportunity, but at the same time they 
were not bound to buy it, only had the refusal of it; and they sort 
of agreed upon terms if there was anything done between them it 
should be done in a certain manner. About the time that that time 
expired, I think I understood from Oliver that they had not decided 
to doit, and the question whether they were not going to pitch on 
to him and not come into that arrangement, but undertake to take 
the property and force up their claims; that is my recollection. 
He came to me and seemed to be a good deal disturbed about it, 
and very much excited ; told me that he kept staving off matters in 
Michigan that had to be attended to and he feared the result; he 
didn’t know what to do, and insisted upon my going up there im- 
mediately—there was no time to be lost. 
(). Was there any definite plan then as to what you should do up 
there talked of between you t 
A. I don’t think there was; I don’t think that he and I, before I 
went up there, had any definite idea of what should be done; I don’t 
think that he had any definite idea. He told me at this time that 
there were parties that he had seen—parties that had been 
3168 written to, and he was annoyed that they had not come 
round. “Iam forced into this trouble; I got this thing all 
settled, and there can’t be anything done because they didn’t come 
round in time. There are good men that want the property and 
want to take hold of it and give me a fair price. They are men that 
have the money and got money to invest that want the property.” 
176—214 
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Some Western men, I understood him. “If 1 had time to do this I 
could accomplish the sale. I can’t do it; it will take time to get 
these men round.” As I say, I so understood both Hawkins and 
Oliver in this matter. Hawkins before that had told me—the win- 
ter before I was there—he told me he had money in there, and he 
said the business was getting beyond his reach, and he thought Oli- 
ver was wild and fanciful in his opinions about the property and 
was running it headlong. 

Q. What Hawkins says to you is no matter. 

A. I learned that that was the situation, and I so understood from 
what I iearned that Hawkins was interested, and I had advised with 
him what to do when I was in the firm with Oliver. I went up, or 
started from here; Oliver went before me to see some parties that 
he expected to meet, to talk about the sale of this property; I am 
very positive about that. My recollection is that it was at Flint, but 
I am not sure of the place; it may have been at Pontiac,and it may 
have been at Wallaceburg. He talked of seeing parties at all those 
places at different times; I don’t know but he did at Saginaw and 

Bay City, but Iam not positive about that ; he went before me. 
3169 On the night of the 2d of September I left here on the even- 
ing train at 7 o'clock, and went to Suspension Bridge. | 
there met George W. Hawkins. From there I went through to De- 
troit; arrived at Detroit about 7 o'clock the next evening. I think 
[ waited about the depot, took breakfast on the boat,and waited until 
the train went to Bay City. IL took the noon train for Bay City, and 
arrived there about 1 o’clock that afternoon. Hawkins and I took 
the propeller Huron, I think, about 1 o’clock for Alpena. By this 
time | had not met Oliver anywhere; I think our arrangements 
were to meet him at home; I am not positive about that, though. 
It seems to me that Oliver said we might meet him on the train; if 
he did not come to the train we might consider him gone. I don’t 
recollect meeting at all until we got to Devil river. On the morn- 
ing of the 4th we arrived at Alpe na, I should say, about 5 o'clock. 
That morning we left in a small boat from there, and went to Devil 
river; I there met Oliver. I stayed at his house that night. I think 
I looked out about the property some that day, the 4th. I think we 
went around the mill; I am not sure. I stayed there the 5th, and 
during the afternoon of the 4th and 5th was in consultation with 
Oliver, more or less. ‘This matter was canvassed as it had been be- 
fore. Oliver proposed to me, during that conversation, that I should 
take the transfer of the property. I think we talked some about 
what had been said here, whether I had learned anything more with 
regard to what the Haineses were going to do. There was a general 
talk about the business. We had talked the business over here, and 
we talked there in the same strain. He then proposed to me 
3170 to take that property, everything there was there, real and 
personal, and [ said to him this way: “ Mr. Oliver,’—— 

Q. You said he proposed you should take a transfer of the prop- 
erty—a]l the personal? 

A. He proposed in pursuance of this plan—in this conversation 
we talked about the sale of the property, what the chances were and 
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what the prospects were—it was a rehash of what had been said, 
that he had to have time, and there was no question, no doubt, but 
what the property could be sold, and he was “ impressed ;” 1 knew 
what Oliver meant from that, that it was coming out all right; that 
the transfer and sale of the property could be made to good advan- 
tage if he could only get time to go on and get these parties there, 
so that he could keep these men out of the way, that the property 
might be sold; there were parties enough that wanted it; all it 
wanted was to take time. He says it takes time to get around; you 
can’t get men to take hold of a big matter like this in a day; you 
have got to wait; they are men that have got other business; they 
can’t come here, but the property will be sold. He proposed that | 
should take this property in pursuance of that arrangement; that 
[ should make a transfer to him for this purpose, and he did not in- 
timate to me at that time for any other purpose than the purpose 
for the sale. 

(). Was there any conversation about any other way in which you 
should do it? 

A. No, sir; not that he talked to me; my prejudice was in his 
favor. I talked to him of these men that held the claim and were 

pushing him up; that it would put anew impediment in the 
sl71 way of pushing the thing, and that they would stop and 
look to see where the thing was; I said to him in closing up, 

“ Mr. Oliver, certainly the way this thing stands, if they pitch on 
here, there is not anything im it for you; that is the way the thing 
looks to me, and if you see fit to go on and do this—to make this 
transfer—there may and ‘there may not be anything for vou; I 
can’t tell what the result will be.” But I said to him, in taking that 
view of it, you can’t lose anything in it, and you may go and save 
something on it; they will give you the time, and I don’t see that 
it will do any harm. 

Q. Was there any conversation about your running that business, 
stepping into his place in the business? 

Objected to as leading. 


A. No, sir; only my understanding with Mr. Oliver. I never 
talked that I was going to step in there and run that business; I 
never had any such intention. I had been offered that before and 
frequently refused. I rejected the offer six or eight months before— 
before there was any meeting nere. He said I had better take hold 
of it, and I refused to do so. 

(. Was that offer repeated at the time you were up there? 

A. No, sir; this had all been talked of, and I refused it at differ- 
ent times. I went there on a different mission. I went there for 
the purpose of putting this thing in the shape I have stated—for that 
purpose and no other. 

®. What was done? 

A. Mr. Oliver then told me he would go to work and draw 

3172 up the papers. Saturday «was the oth, and the next day was 
Sunday, the 6th. On Sunday Mr. Oliver went to writing; 

don’t know what he was writing. 1 was invited by some parties to 
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go out huckleberrying, and was gone the most of the day. I think I 
went with Robinson and Melville and Melville’s wife and another 
lady. I think there were six went out besides myself. I came In 
and stayed at Oliver’s house that night. On Monday Oliver's folks 
went out. I went out again with them after berries. I came in 
Monday night and stayed at Oliver’s again. On Tuesday morning, 
perhaps Monday night, I am not sure about that, but [ think nothing 
was ready until Tuesday morning. I didn’t know then that the 
papers were all ready. I don’t think they were. I think, generally, 
Oliver told me what the papers were that had been drawn. I think 


that I asked no questions in regard to the papers. Oliver spoke of 


; Melville as being a notary public. He called in Melville and some 
subscribing witnesses to those papers. 

Q. To what papers ? 

A. The papers he had drawn—the deeds that he gave to me. 

Q. (Presenting certain papers to witness.) Are those the papers? 

A. I judge from those papers that they are the papers that were 
executed at that time. 

(Bill of sale marked “ Exhibit A,” warranty deeds marked “ Ex- 
hibit B” & “Exhibit C,” warranty deed marked “ Exhibit D,” quit- 
claim deed marked “ Exhibit E,” assignment of mortgage marked 
“Exhibit F,” and assignment of contract marked “ Exhibit G.”) 


Q. When were these delivered to you? 
3173 A. On “Tuesday, the Sth day of September. The acknowl- 
edgments were taken there by Reuben E. Gallup, I think. 
He was a notary public. All I saw of Melville at that time, | 
think, was that Sunday that we went after berries with Robinson. 

Q. Do you know who wrote these papers ? 

A. I know that Oliver had them. 1 know they are in his hand- 
writing. I saw him writing them. “ Exhibit G” is not in Oliver’s 
handwriting, excepting the indorsement on the back (which is the 
assignment of the contract). These acknowledgments were taken to 
Oliver’s house, and the papers were given to me in Oliver’s house, | 
think. They were delivered Tuesday, 1 should think, soon after 
dinner. Then Oliver and I went to Alpena in a wagon very soon 
after the delivery of these conveyances. We left these papers at the 
office of the register for record. We stopped there that night, | 
think, and the next day we started for Bay City. I should say it 
was some time before dinner, into the day pretty well. I remember 
meeting some parties there. I think the boat usually leaves early, 
but I think it was late that morning before it left. Oliver went with 
me to Bay City. We stopped at Bay City a little while. We were 
there until the train went; I forget now what time. I think I stayed 
at Bay City over night. It was either that time or another time. 4 
think I met a party there that time and stayed over night. Oliver 
same home with me as far as Flint. | 

Q. Did he tell you what was his purpose in stopping at Flint? 

ol74 A. On the way down our‘whole talk was about the prop- 
erty ; we were talking about that—we had talked about that: 

so far as talking about that, he came down to see some parties that 
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he had agreed to meet and were going to Flint. I think Wm. S. 
Patrick was the man that was making the effort for him ; was going 
in with other parties to buy the property. There were other par- 
ties that were coming up from Harrisville, or had come there; my 
recollection is that the parties he was to see at Flint were not the 
parties he had seen at Harrisville; he had encouragement from 
them, and he thought they wanted the property if the other parties 
did not; Patrick was going to interest himself in the property; he 
made a strong effort to efiect a sale of the property ; he considered 
him a good man to work up the sale; he told me his purpose was 
to meet Patrick and see those men to effect the sale of this property ; 
I came on home; I received a letter from East Saginaw from Oli- 
ver, dated the 12th of September; I think I parted from him on 
the 10th: I received this letter at Buffalo after I had returned, “ Ex- 
hibit H.” 

Q. Between the receipt of that letter and your leaving Oliver at 
Flint had -you seen or heard from him at all? 

A. No, sir; I received a letter dated the 15th from Oliver from 
Bay City, “Exhibit 1;” also a letter, date October 6th, “ Exhibit J.” 

Q. Up to the receipt of this last letter had you seen anything of 

Oliver? 
3175 A. Yes, sir. 
(). About how long was it after you left him at Flint until 
you saw him again ? 

A. It may have been ten or twenty days; he came to Buffalo; I 
telegraphed Oliver from here to Alpena, by Bay City, care of the 
Huron; mv attention has not been called to that, and I have not 
the means of knowing what time that was; I have not got the tele- 
gram. | 

Q. What was the purpose of that dispatch ? 

A. I asked Oliver to come down here soon. 

Q. Between this telegram and your leaving him at Flint, had you 
written him at all that you recollect of? 

A. I may have written him and I may not; I have no recollee- 
tion of it; it is quite likely that I did; I cannot say that I did. 

Q. Prior to this transfer, will you state whether at any time you 
had any arrangement with Oliver, or any understanding by which 
you should take the transfer, except the one you have mentioned ? 

A. No, sir. 

Q. Did you ever had subsequently to that? 

A. No, sir; I did not intend to have and I never did; I did not 
know at that time anything about Oliver’s title that he had con- 
veyed; I did not know that he had conveyed to me; I did not look 
the papers over and did not know anything about it; since then 
my attention has been called to it and I have looked up the title; I 
never did until this last winter; I was in Alpenaand I went with a 
man by the name of Johnson to look over the title to the outside 
lands, as he called them. 


3176 Evidence as to examination of titles objected to, unless it is 
shown the witness is an expert in examining titles. 
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A. I employed Johnson and paid him for it. 
Q. What was the result of your examination? 


Objection to any evidence of Johnson’s examination from this 
witness. 


A. I went with Johnson to look them over, and saw the incum- 
brances ; saw the situation, piece after piece; stayed with him while 
it was done. He was a judge of land, and knew what the property 
was. I followed him right through on that, and I made up my mind 
from the examination that all the property that Oliver deeded to me 
was incumbered for as much as anybody would give.for it. There 
may have been one or two pieces that there was no particular value 
on, that were not incumbered, but principally it was incumbered by 
this, that, or the other thing. It was mixed; Hardwick had a mort- 
gage on considerable of it. In some there was no title to Oliver, as 
Johnson showed me by the record. On others there was a title in 
him. For some he had a tax title; to others, the title was once good, 
but was mortgaged by him. 

Q. As to the dates which you give of your trip from Buffalo to 
Ossineke, state whether you make that from recollection or whether 
you have a memorandum ? 

A. I have a memorandum, but I have looked at papers, money 
that I personally paid, a receipt that was dated on the Ist of Sep- 
tember, when I paid $1,070, I think. 


Evidence of receipt objected to unless produced. 


d177 Q. Did you make any memoranda during your journey? 
A. I made a memorandum at the time I started. I have 
that memorandum with me in my note-book. 


Witness produces his note-book. 


If these memoranda were not made on that day they were made 
on the day after. Substantially, | will say they were made at the 
time. You will find through the whole book that I kept a sort of 
memoranda of events. This book is my daily journal for the year 
1865. 

The leaves of the memoranda book marked “Exhibit K.” 


Q. Has it always been your habit to carry a book of that kind? 

A. Yes,sir. Sometimes I have kept it more regularly than others, 
but I have kept one for the last ten years. Some of them are written 
over full and others not so full. 

(). Is there any business transaction that you recollect as occur- 
ring on the day that you went away other than this assignment of 
the 1 mortgage ? 

A. No further than the mone y that I borrowed. I think I bor- 
rowed of Alonzo Turner $50. He gave me a receipt for some money, 
I paid him all the money I had the d: ay before, and I went back to 
borrow some money from him, as I was short. 

Q. Have you got that receipt which you got from him? 

A. I think you have that; I do not think you ever returned it. 
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Q. Was there any other business transaction that you 
3178 remember then occurring on the day you left Buffalo in re- 
gard to the money? 

A. I do not remember. ‘The day I left I made an assignment of 
a mortgage to Hunt & Eschleman, but | do not remember any 
money transaction, except what I have stated. 

(). Where was the assignment of that mortgage made? 

A. At Benj. H. Williams’ office. | 

(). Do you know whether the person who took the acknowledg- 
ments of those papers wrote anything except his signature ? 

A. They appear in Oliver’s handwriting. I did not see anything 
except his signature and the notary public’s, and the title of his 
office. I should think the notary public was there a half an hour. 
He may have been there an hour. 

. Did Oliver come to Buffalo in response to that telegram to 
which you have referred ? 3 

A. He did. 

(. What occurred here between you and him ? 

A. I said to Oliver when he came that the Haineses had talked 
about it, and wanted to know on what terms it could be bought, and 
[ had on the strength of that telegraphed him to come; I had 
made no arrangement with them. They asked me if the property 
was for sale. Haines said he was glad I had got it; he knew with 
whom he was dealing; and if he made any arrangement it would 
be carried out. 

Objected to. 


I told Oliver that they wanted to buy the property, and | 
3179 thonght I would telegraph, and get him down and see what 
they would do, and see whether he had done anything with 

the other parties. 

Q. Did Oliver and these parties get together ? 

A. Yes. 

(). Who were they? 

A. Geo. Robinson came down. Haines came here first—I 
think Oliver came first—and Haines and the other parties met 
here. I think Haines had somebody with him as backer. They 
saw Oliver here. My recollection is that Oliver was at the Mansion 
House, and I saw him first, and I talked with him, and then I talked 
with them. He did not come in contact with them. He wanted I 
should negotiate with them and assume that I was the party in in- 
terest. I know from recollection that I would go and see Oliver 
and talk with him about it, and tell him what they suggested. I 
know they made some remark about my going to Oliver about it, 
but finally it got so that we all got together in my office—Oliver, 
Hawkins, Haines, Ranney, and Robinson, and Hunt, and Eschle- 
man. They all finally got there. I think both Robinsons. were 
there, but Lam not sure. I think they were both there during the 
conference. 

Q. Did you agree upon anything then and there? 

A. Robinson, Haines, and Ranney agreed with me for the pur- 
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chase of the Devil river property. Oliver was present. We talked 
considerable before he came in. Hawkins was there most of the 
time during the conference at my office. 

Q. In what capacity was Hawkins there? 

A. Hawkins was interested in getting his pay. He talked 

3180 that all the time. He was interested in getting out of it and 

getting his money. As Oliver’s brother-in-law, he did mani- 

fest an interest; perhaps more than he would for anybody else. 

Whenever Oliver was down Hawkins was called on, and was with 
him generally. 

Q. Was the agreement for the purchase submitted to Oliver? 

A. Oliver came in and talked to the parties face to face. He came 
in and the thing was all talked around there, and it was decided 
that they should go to Williams’ office and make the payment. 

Q. What do you mean by the thing was all decided at your 
office ? 

A. It was stipulated that Robinson, Haines, and Ranney should 
buy the Devil river property. They agreed upon what terms they 
should do it. 

(). Did Oliver go with you to Williams’? 

A. Yes, sir. 

Q. Did all the parties you have named go up there? 

A. I think they were all present at different times. but not all at 
the same time. I think this was immediately after dinner. 

Q. What did you do there? 

A. Somebody made the statement in the presence of the parties 
interested——I think Oliver was there when the statement was made— 
stating to him what the parties had agreed todo. Mr. Williams sat 
down, and, after getting the idea of what was to be done, went to 
writing. I was there most of the time. I think I was not there all 
the time. Mr. Williams drew the agreement. 


“Exhibit L.” 


3181 Q. At the time this paper was completed, was Oliver there? 
A. I think he was not there when it was completed. 

@. Was any one left to represent him besides yourself? 

A. I think Hawkins stayed there. How long he stayed I cannot 
tell. I think he stayed there all the time. Oliver started off to see 
parties about buying the property. He had an engagement to meet 
somebody. He said Hawkins could stay there; he would leave it 
to Hawkins to look after in his stead. 

(). The agreement was read over out loud to the parties? 

A. I think it was read, page by page, as it was written, and then 
I think it was read as a whole. That is my recollection about it. I 
think Hawkins was there at the time the agreement was read. | 
think he was there all through. There was no objection made te it 
by any one. | 

Q. Will you state whether that agreement as written carries out 
the agreement that was made in your office ? 

A. I think it does. I so understood it at the time, and do now. 
I do not know [of] any change in it. After this agreement was 
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drawn and signed I think I saw Oliver within two or three weeks; 
he came down again about the time this term expired; it may have 
heen five weeks. 

Q. Do you recollect at whose suggestion the 30 days’ time was put 
in there? 

A. That was done at Oliver’s suggestion. He wanted that put in. 

He asked to have it, and it was so understood and agreed, in 
3182 order to give him time to sell to these parties that he had 
under way to buy. He was sure they were going to take it. 

Q. When Oliver came back, about the time the 30 days expired, 
did he bring any one with him looking towards the purchase of it? 

A. I think it was sooner than 3 weeks that he came down from 
Painted Post, that he brought those parties to buy. 

(). Did he come back alone? 

A. The first time he came with these parties down there, and I 
think that was within ten days. The parties were Wheeler and 
Weston. He brought them here to see about buying the property, 
He got the parties together. I think he appointed a day for them 
to meet—all the parties interested. I think at that time C. Haines, E. 
and G. R. Haines, Evans, Hunt, Eschleman, and myself were there. 
Whether Robinson was there or not I cannotsay. They were there at 
the Mansion House; they got together in some room there, and this 
business was talked over—what the claims were, and who the par- 
ties were that held the claims. Oliver got the different parties 
together in there, and talked with them—how they might pay, and 
how the matters stood, amd what they were willing to do, and all 
that. So far as I heard, they all expressed themselves willing, if 
Wheeler and Weston took the property, to give them a reasonable 
time to pay. He told them what the claims amounted to,and in what 
shape they were. They hung off about it, and Oliver offered that 
they might have the property upon the same terms that the other 
parties would take it. 

(. You mean the same terms as in this agreement? 

3183 A. Yes; my recollection is that Wheeler and Weston asked, 

why not let these parties have it. Wheeler said he had been 
there and did not feel favorably impressed. Oliver said he had 
some feeling against them; that he felt that the property was worth 
more, and he would rather some other parties would have it at the 
same price. 

=. Did they take it? 

A. They did not. 

Hunt and Eschleman were not present at the time this agreement 
was drawn and signed in Williams’ office. I do not think they were 
there during any of the writing. They went on the two o'clock 
train that afternoon, very soon after dinner. When Oliver caine 
back he asked to see this agreement; his request-was granted. The 
note on the top the agreement is the note I gave to Williams, re- 
questing him to let Oliver see the agreement—* Exhibit M.” 

[ do not know that he asked for a copy. There was only one copy 
made and signed by the parties, tomy recollection ; that copy was left 
with Mr. Williams; it was left with him in trust; he kept it for all the 
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parties. There isno way that I can fix the date when the note “M” 
was given to Oliver. It was svon after the time he came back. 
About the time he was there with Wheeler and Weston. 

Q. Do you know whether he went to Williams’ and read the agree- 
ment? 

A. I know he told me he had been there and read it, and 
3184 said he was satisfied with it; that was soon after I gave him 
the note. He never found any fault with it to me. 

(). Was that in Haines’ presence ¢ Be 

A. Yes, sir; he said it in Hunt’s presence. 

Q. What else did he say, if anything, during that conversation 
about the sale that you had made? 

A. He had been West at the time he talked this. Iam not sure 
whether it was the same time he said that, but I know that he said 
it some time before the expiration of the thirty days; that he had 
his ideas about what he was going into. He was going to turn his 
attention to some Michigan spee ulations, and was going into it head 
and ears. He said he would not take that property now if he had 
as much money as he could carry; he would not take it and pay 
the liabilities against it. He had found some marble quarries in 
the northern part of the State that were very valuable, and he would 
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make a big thing out of that. He said: “ Now, this is all over that 
lam going to turn right into this other, and | would not take that ‘ 


property and pay the ‘liabilities against it for it. | 

(. Was this agreement ever consummated by you; did you ever 
make any deeds ‘under it? 

A. Some time after that I made a deed to Robinson, Haines & 
Ranney. 

Q. At the time of this agreement in Williams’ office do you recol- 
lect any agreement about a quit-claim by Oliver? 

A. There was an agreement. It was talked that they wanted a 
quit-claim ‘They wanted Oliver to join with me in a deed to 
them. 

3185 Agreement offered in evidence, marked “ Exhibit N.” 


Q. State whether you ever conveyed to Oliver any of the Preston 
lands in that claim, “ Exhibit N.” 

A. | have. 

Q. Ever made any memorandum or voucher to show what they 
were ? 

A. No, sir; I think I have a letter that shows what he asked me 
to do, and I think that those are the lands. 


> 
Letter produced and marked “ Exhibit 0.” 
(. How many acres are there? 
| A. In the neighborhood of 1,000 acres; I have not looked it over 
: to see. 
; @. Has he ever asked you to convey him any other? 


A. No, sir. 
Q. Was this Buffalo agreement carried out by Robinson, Haines, 
and Ranney, as far as you know? 
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A. Yes, sir; I beheve so. I have not looked them over lately, and 
I can’t say just what it is. 

(. Will you state whether you received any consideration or ben- 
efit for making this deed to Robinson, Haines, and Ranney ? 

A. I never did. 

Q. Did you receive any money or consideration for making that 
agreement, “ L? 

A. No, sir; I never have from them or any one else. 

(). State whether or not there was any understanding between you 

and Robinson, Haines, and Ranney; any secret understand- 
ol36 ing or any other agreement other than is expressed in this 
paper that you have just put in evidence 

A. There was not. In drawing the deed | sade Williams to 
draw it so as to satisfy the parties, and leave me entirely out of it. 
I told him I had no interest in it, | was making the transfer as he 
discovered as Oliver’s agent, and I wanted that the paper or doe- 
ument, which [ signed, should transfer just what I had received— 
just turn it over. 

(). Did you ever receive any benefit for making this agreement as 
Oliver’s agent from Robinson, Haines, and Ranney? 

A. I never did; not one cent, nor one farthing. 

Q. Was there any understanding that you would be benefited by 
this agreement ? 

A. No, sir; [made the transfer to them for their benefit and for 
Oliver’s benefit, and for the purpose of consummating the arrange- 
ment that they had agreed upon. 

Q. When did Mr. Oliver first find fault with this Buffalo agree- 
ment, or with your action under it? 

A. I have never heard of him finding any fault. 

Q. When did you first know, or how, that he was dissatisfied with 
that agreement? 

A. I first knew that the parties commenced a foreclosure, and 
that he had filed a cross-bill against the foreclosure. That was the 
first intimation I had that he was not satisfied with it. 

(). Will you state whether there has been any agreement between 
you and Robinson, Haines, and Ranney with reference to getting 

this property away from Oliver? 
A. There was.never any agreement. 
3187 Q. Was there any collusion or conspiracy, or attempt to 
defraud Oliver? 

A. Not at all; the very opposite was the fact. The object was to 
protect Oliver, and save his money and the property for him if I 
could, and [ lent Oliver money to travel with, and look up pur- 
chasers. 

Did you ever go into possession of Oliver’s property, under 
any of those transfers? 

A. I never went into possession. Hawkins was there with me. 
The Preston lands had to be taken care of. You know, in talking 
with the Robinsons, of course, I had to assume I had bought the in- 
terest, and talk bunecombe to them; I didn’t charge myself to any- 
thing. I told them I could not tell, but I asked some questions about 
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the business, and made a memorandum of what they said and talked 
about the business, and when I came away I told Hawkins and 
Oliver that there must be something done about those lands, and 
told Hawkins to come in, and examine those lands. He talked 
about looking after my interest there; and I said to him, “ You had 
better not interfere, or undertake to say anything about the business 
here ; they were feeling cross over this matter, and they have said 
something about you, and I would not consider it advisable; 
they won’t heed you; all you want to do is to go and look 
at these Preston lands, and come out and talk to me.” That 
is the way I discussed the subject. Under the arrangement, 
I ostensibly was Oliver. Robinson talked with me _ about 
what I had proposed to do. He said he was all in the 
dark, and he wanted to know what he should do, what he 
3188 should expect, and all that, and [had no answer to make; 
I left him and didn’t talk to him. I didn’t talk to him that 
I was going there at all, but I talked to him about Hawkins; asked 
him how Hawkins stood there. He did not think Hawkins was a 
lumberman, though he repudiated the idea of his having anything 
to-do with it. I said to George, “ You go into the woods and look 
at those lands; you can’t do anything here; it is not necessary for 
you to be here; you look at those lands and come down as soon as 
you can. Oliver and I will go below, and you come down and we 
will see what is to be done; look up those lands and see what you 
think of them.” ‘Those were the Preston lands. I never authorized 
him or gave him any authority to go in there and take charge of 
the business, and what I said to Robinson I said for the purpose of 
carrying out the idea that I really was the purchaser. I was going 
to have something to do with it, so as to put them to their rest on 
that point. I told them I was going below; I made no stipulation 
with them; I had no idea of doing such a thing. 
Q. Did you ever, yourself personally or by an agent, take any pos- 
session of any of these lands, except the Preston lands? 

A. No, sir. 

Q. Ever receive any timber? 

A. No, sir; IL received no timber. I didn’t receive a dollar or a 
farthing. 

Q. Will you look at this paper, “ Exhibit IF,” attached to Mr. Oli- 
ver’s testimony ? 

A. I don’t know that I ever saw that paper; I might have 

3189 seen it and I might not. Ihave no recollection of ever see- 

ing it. - | have looked over a copy of this, so that I know the 

purport of it. This particular paper I do not remember that I ever 
saw. I may have seen it and I may not. 

Q. Do you recollect Oliver ever talking with you about this ? 

A. No, sir. Oliver talked some of these things ; he talked about 
how much he owed; he talked in general terms about that, so that 
I heard him at different times talk about it, and all about what they 
had to pay. I think at different times he talked about that. 

Q. Have you been up to Devil river since the firm of Cunning- 
ham, Robinson, Haines & Co. have been operating there ? 
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A. No, sIr. 
(. Have you been over the land where they have cut? 
A. Yes, sir. 
(. How much have you been over the land? 
A. Not very extensively, I should say; all that I had traveled 
over is 10 miles of land that has been cut. 
Q. What proportion of the land that has been eut? 
A. I have been in both winters, and saw generally where they 
8 had been at work, and where it was taken out; and perhaps in both 
winters I saw generally where they had been cutting timber; been 
on their principal roads. 
Q. In what manner has the pine been cut off from there? 
A. So far as I have been able to judge, it has been cut ju- 
3190 diciously. It has been cut as any other parties would cut it, 
from the appearance of the lumber and the land. 
(). Have you seen any of the lumber that has has been cut there? 
A. Yes; we have received all but one cargo. 
(). Does that lumber run as lumber generally does ? 

A. Yes, sir; we bandle other lumber, and it has been no better 
on the average; it has not been as good as the average of lumber 
that we have received from there; we have not received much from 
Alpena; our lumber has not averaged as good as what lumber we 
have received from Saginaw. 

(. How are the proportion of lower grades in the lumber you 
have received ? 

A. Our lumber is inspected fully as low as any received from any 
other place. 

. What does that show ? 

A. That shows that the lumber has been taken as it averages, and 
as it come from the lands; there has been no choice stock cut out; 
that would be an indication that it has not been a select lot of logs. 

Q. Have you had any Norway come down? 

A. We have had a good deal of Norway that is not worth much 
more in the market than hemlock, but wherever we have cut we 
have taken it clean. 

Q. At the time the parties were together in Buffalo, prior to this 
Buffalo agreement, and about that time, do you know any arrange- 
ment by which Hunt & Eschleman deferred the payment of their 

mortgage with Oliver, Robinson, Haines & Ranney ? 
319] A. I never have known of any stipulation for an extension 
of the time of the payment of that mortgage, and. I do not 
think there ever has been. 
Cross-examination by Mr. Russetv: 

Q. Were you ever a pri actical lumberman before you became a 
member of the concern of Cunningham, Robinson, Haines & Co.? 

[ had been in the wood and timber business, in pine lumber, 
but one year. 

Q. Where? 

In Buffalo; Cunningham & Shaw. 
Q. Had you ever in 1868, when you received the transfer of this 
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property from Oliver, examined this property; if so, where, and to 
what extent? 

A. In the first place, 1 went there and examined 5,000 acres of 
the property ; in 64, I think. 

Q). is that the property you subsequently sold to Oliver ? 

A. Yes, sir; the Sault canal lands. 

Q. What did you pay for those lands? 


Objected to. 


A. Three or four winte’~ ' passed through the woods on the State 
road, and then | was ther ©») see Hawkins; I was in the woods at 
the time Hawkins was there in ’66, at their camp, and went through 
the woods with him; I went in .the woods once to examine where 
Oliver had been cutting some timber in the winter previous. 

Q. Have, you ever had any experience in looking lands, and would 
you trust your own judgment in purchasing lands from a personal 
examination of them ? 

A. Now I would. 
3192 I mean when you received this transfer of property from 
Oliver. 

A. I had examined lands in the northern part of the State of 
Michigan. I had examined lands during the summer of 1867 con- 
siderably, and some in 1868. I think I had examined more or less 
pine lands and become better posted than at the time I went on the 
lands first : 

Q. Did you consider yourself in any sense an expert in the busi- 
ness of land-looking and the estimation of timber and stumpage ? 

A. At the time of the transfer from Oliver to me I had seen these 
other lands, which made me a better judge and gave me more con- 
fidence in my judgment with regard to lands. I still had these be- 
foreme. I knew more of the comparative amount of timber on 
land. I had seen lands enough, as I considered, so that 1 knew 
when | saw a tract of land that suited me pretty well. 

Q. Would you at that time have invested your own money in the 
purchase for yourself of such a tract of land as Oliver’s upon your 
own judgment or upon any such examination as you had made 
of it? 

A. Well, ves; I had not the strongest confidence in my own judg- 
ment, but I had seen other lands and I began to feel pretty well as- 
sured. Still, in looking lands I would like to have somebody with 
me to look where the lines were, and keep track of the lines and 
bearings so that I might look at timber. I never traveled without 
somebody with me. From such an investigation I should have been 
willing to have gone into the woods and bought any tract of land 

where | could get it at a reasonable figure. 
3193 Q. How many acres of land did you receive a transfer of 
from Oliver? 7 

A. I never read over the deed to know just how much there was 
of it. My recollection is that the transfer that he made was in the 
neighborhcol of twelve thousand acres. It may have been thirteen 


ol GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 1415 


or fourteen thousand. I got that from other parties about that time 
who professed to know. 

(. Was it not twenty-one thousand acres? 

A. No. I did not receive a title from Oliver of 21,000 acres. 
The way I got atit was from parties that were buying lands. My 
recollection is that in towns. 28 and 29 there were some 12,000 acres, 
und some lands scattered around, some 2,000 or 3,000 acres. 

Q. Had you ever looked at an acre of pine land except the five 
or six thousand which you purchased from the Sault Canal Company 
and sold to Oliver ? 

A. | had never been there to examine the lands. 

Q. How can you testify that the value of the pine lands were 

‘ $50,000 ? 

A. I judge from what parties have told me and what I have seen. 
I have taken particular pains to try and find out since then where 
the timber was. I supposed there was more timber on the lands than 
there is. | 

Q. What did you pay the Sault Canal Company per acre for the 
land you bought and sold Oliver ? 


Objected to. 


A. Ieannot tell what I did pay. I do not remember. I think 
those lands were bought in 1862 or ‘63. 

(). What did you sell them at per acre to Oliver? 

A. I cannot tell how much. | 
. olO4 Q. Did you get $35,000 for five thousand acres, so that it 
would be $7 per acre? 

A. I think there was more land than that—between six and seven 
thousand acres. 

Q. Can you state whether the price was about $6 per acre? 

A. I think it was between five and six dollars. 

(). Was not the balance of the land as valuable as that, or have 
you no knowledge upon the subject? 

A. This land was very conveniently located. Its location was 
such that it made it very valuable, in connection with the property, 
to him. Oliver had taken off a great deal of timber. He had taken 
off about the mill a large tract—I should say from appearances 
about 1,000 acres. 

Q. How can you tell, if you had no personal knowledge of the 
lands? 

A. I had to cross his lands at different times to go back to the 
other lands. 

f. Q. Have you any knowledge of the cost of the various improve- 

ments upon which you have placed the valuation? 

A. Only as I have priced other mills, and in a general way; I am 
no millwright. 

. Have you ever been engaged at all in the practical operations 
of a saw-mill or the practical operations of manufacturing lumber? 

A. I never have. 

Q. Do you know anything of the cost of docks to which you 
refer? 
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\. I only know from my general observation. I learned 


from general observation that these slabs are taken out when 
they are sawed and put into a dock. You can make them in a dock 
as easy as you can take them away and burn them, as they were in 
the habit of doing. They have to be disposed of in some way. Still 
there is cribbing done. ‘That is e x pensive. 

Q. Dovyou know how much land Oliver owned in the counties of 
Alpena and Alcona, not included in your mortgage, or did you know 
at the time you received the transfer ? 

A. No, sir; I did not; I paid but little attention to it. 

Q. Did you receive a deed of about six thousand acres of land out- 
side of towns. 28 and 29 north. 

I received a deed of Oliver of some lands outside. I don’t 
think it was as much as that; I don’t think it was near as much as 
that; I think it may have been three thousand acres; it may not 
have been; I don’t know. 

Q. What was the object of conveying to you those outside lands 

A. Oliver’s object, as stated to me, was that he was involved ; that 

there were large claims against him, and wanted to bring this about 

and close this thing up; that he must step right out; that he had 

been threatened, I think it was, of being thrown into bankruptcy, 

and he wanted to put it into shape. 

(). What were the large claims that he named, do you know 

\. I don’t know at that time whether he specified to me any- 

he told me, I think, at Saginaw and 


3195 


thing in particular or not; 


Detroit. 
Q. Can you particularize a single large claim, or claim of 


3196 ; 
any kind, that he named to you as being pressing and troub- 
ling him? 
A. I don’t know that I can. I don’t remember now that he told 


me at that time what those outside matters were. He told me there 


were matters, that they were pressing him on, and they had been 
pressing him up. 

Q. What object or interest had you in going from your home in 
Buffalo to Ossineke except that of creditor to ‘Mr. Oliver by way of 


mortgage? 
A. a was not a creditor of Mr. Oliver by way of mortgage. When 


I went there Oliver didn’t owe me anything by way of ‘mortgage. 
went there, as I stated, because at that time I hadn’t anything else 
to do in particular. He was very anxious something should be 
done, and I went down there just because he asked me to go. 

@., You went, then, in the character of a friend? 

A. I did. 

Q. Why, when you left Buffalo on the evening of the second, did 
you, during the day of the second, advise this creditor by way of 
mortgage, by making that.assignment to Hunt and Eschleman with- 
out consideration ? 

Objected to. 

A. Mr. Oliver knew that that was done. 
I was going up there in Oliver’s interest. 


I told my counsel that 


Well, I will say this: I 
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told him I was going up there in Oliver’s interest, and what I was 
going for, and I did it under his advice and instruction. 

3197 You consulted counsel with reference to receiving a 
sonatas of Oliver's property Grew you left Buffalo? 

A. Y Cs, S11 

(). What counsel did you consult? 

A. Mr. Williams. 

Q. Any other counsel ? 

. No, sir. 

"9 Did he advise you to divest yourself of the character of a cred- 
itor by making this assignment? 

A. I told. him I was going to sell my mortgage, and he advised 
me to make the assignment. 

(). But you have already testified, in your former examination in 
Detroit, that you never received anything for that assignment; 
never received any obligation or any money up to that date; now 
the question is, did you deliberately get the advice of counsel, make 
that assignment lor the sole purpose of endeavoring to strip this 
character of a creditor before receiving your transfer from Oliver? 

A. I divested myself of all interest in that mortgage, and sold it 
unequivocally and unreservedly, and, as I testified before, I have 
received from the pe arties mone V. 

o Q. Did you testify in your former statement that you never had 
received any money or obligation up to the date of that statement? 

A. I testified, I remember, and as the facts are, that I had re- 
ceived of them, but I had never had any settlement with them, and 
that on that settlement that this money was to be applied there, and 

I knew of no other place. 
3198 (). Weren't you advised by Mr. Williams that if you had 
the transfer of Mr. Oliver’s property, being a creditor, the law 
would fasten a trust upon you—weren't you advised that as a matter 
of law? 


Objected to as incompetent. 


y 
A. I can’t say that he made use of any such language or conveyed 
that idea. 

| Q. Didn’t he give you equivalent advice ? 

| A. No, sir. I think I told him what I was going to do, and I told 

him I wanted him to draw up the assignment. 

. Q. Didn’t you tell him that you were going to Ossineke for the 
purpose of receiving deeds and bill of sale from Oliver of all his 
property 

A. I told him I was going up there at Oliver’s solicitation; that I 

d was going up there for him to look at this property. 

f Q. Did not tell him you were going there for that purpose to re- 

‘ ceive a deed and trausfer of all of Oliver's property? 

A. I can’t tell. 
. What do you think ? 
A. I don’t think I told him that. I told him I was going up there 
at in Oliver’s interest. I think I related to him his situation. 
I (). Had you notreceived from the hands of Hawkins on orabout 9th 
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of June a specific proposition in writing, which they have produced 
here and shown to you from Oliver, to put all his property into your 
hands for the purpose of managing the payment of the debts, 
3199 a reconveyance, and had not that paper been shown, to your 
knowledge, to Hunt and the other mortgages here by Haw- 
kins in the month of June previous? 

A. It was not shown to any party, to my knowledge, and I have 
no knowledge that I ever received it myself. I know that Oliver 
made a thousand and one propositions. He was proposing at differ- 
ent times, and he had before that: proposed to me to buy an interest, 
but I at all times scouted the idea. I never had an idea of taking 
an interest in the property. I told him I never would do it. 

Q. Was not this proposition as contained in the writing of the 9th 
of June one of the thousand and one propositions which Oliver had 
made you before you ever went to Ossineke ? 

A. 1 don’t know that he ever made any such in detail. My re- 


‘collection is that all he ever proposed to me individually was to buy 


an interest of one-third or one-quarter at different times. He told 
me what they had on hand, what the lands were, and what they 
were doing. 

Q. Will you look at the Buffalo agreement, if you please, on the 
first page, at the language, executed and delivered by said Oliver 
to said party of the first part on or about the 5th day of September, 
1868, and explain how that recitation occurs in the Buffalo agree- 
ment, when, according to your statement, the conveyance was not 
made until the Sth? 

A. Well, now, those papers were all left for record up there. My 
recollection is that when this paper was drawn, when the reference 

was made to the date of those papers, my recollection was 
3200 then that Oliver dated them and I saw them, and that in de- 

cribing the papers that was the date that I answered; that is 
my recollection. 

Q. Will you look at the entry in your diary “ Exhibit K,” of the 
Sth of September, and explain the entry “stamps $3, recording 
$6.12"? 

A. My recollection is about thai, I kept an account of expenses, 
as you will see, before, and that after I got away, on my way down, 
[ brought up my expenses and carried over here because there was 
no room there on that page, and I took it right across the page, 
brought over $16.50, and then added this other, although it was 
made after. 

Q. Will you look upon the same exhibit, upon page 6, at the lan- 
guage, “Mr. R.” says he owes debts amounting to about $10,000, be- 
sides about $5,000 Saginaw debts and lumber on hand, together with 
outstanding claims due the company, being ahout $2,000 worth of 
post; this includes $4,000 due Haines, ete. ? 


LA. | 


Q. State with what purpose and object on Sunday, the 6th of 
September, you made that entry. 

A. I went out with these parties that day after berries, and Rob- 
inson, | supposed he wanted me to go and talk with him; he knew 
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what I was there for, and wanted me to go and talk with him about 
taking an interest in it; and in talking with him I had to assume 
the appearance of being interested, and I did so, and made memo- 
randa; he stated these things to me, and I made the memorandum 
of what he stated. I was in the habit of making memoranda. I 
think this was George Robinson—I know it was. I took it for what 
it was worth. He made the statement to me, and I put it 
3201 down without any particulan reference as to what it would 
amount to. 

Q. Do you mean that you purposely conversed, and by your man- 
ner and conversation represented to Robinson what was not true 
with regard to your relation to the property ‘ 

A. I had to assume to them that this was not a farce, that I was 
taking the property. I made a memorandum of their statement. 
I had to assume that I was taking an interest in the matter with 
them, and so I was. I was there learning what I could about the 
matter. 

Q. Do you believe, and did you then believe, that this statement 
of Robinson which you took down was true? 

A. I believed Robinson was a man that was entitled to credit. | 
didn’t know anything to the contrary. I didn’t know anything 
about it. 

(). At the time you received the deed, bill of sale, transfer, mort- 
gage, and other documents put in evidence did you, about 2 o’clock 
in the day, in the presence of one Reed, Ellsworth, Hawkins, Mel- 
ville, Gallup, and of Oliver and his wife say that you took the 
transfers of that property for the purpose of running it and manag- 
ing it and paying off all the debts as rapidly as possible, and that 
you put Hawkins in as your agent to run it during your absence? 

A. No, sir; I never said anything of the kind, never thought of 
it; you know those letters don’t show anything of the kind ; he 
knows better than that to-day, knows what I did I did for friend- 
ship for him. 

. You say before you started from Buffalo on the evening of the 

2d you had no definite idea of what you were going to do 
3202 when you got to Ossineke; how happened it that you took 

pains to consult your attorney with regard to the possible 
attitude you were to assume towards Oliver, and also took the pains 
to make this transfer of your interest in your mortgage ? 

A. Mr. Williams was my counsel ; whenever I wanted to talk about 
anything I went to him. I didn’t intend to do anything to put my- 
self in a way to be breught to grief with Oliver’s business, to dam- 
age my own interest, and injure myself financially or any other 
way. I didn’t want to do anything that would get my foot in. I 
told Hawkins so; told him I would not do it, and when I went to 
Williams I went to him, so that whatever I did do, or assume to do, 
or suffered to be done, that I should not do anything that would in 
any way compromise my own affairs, that 1 was ouly doing and act- 
ing at his instigation. 

Q. Did you go upon the steamer Huron about the 20th of August 
from Bay City ‘to Alvena in company with Hawkins? 
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A. No, sir. 

(). Are you correct in your statement that Oliver departed from 
Buffalo before you from Ossineke ? 

A. Yes, sir. 

Q. How long before you? 

A. I think two or three days. 

Q. With the expectation of being followed by you ? 

A. I think he expected that Hawkins and I would come up there. 

Q. Had you agreed with him that Hawkins would come up? 

A. I think so. 
3203 Q. Was that agreement made with the knowledge of Hunt 
& Eschleman, do you know ? 

A. I don’t know that it was; I believe Oliver and I talked the 
matter over, and I talked some with Hawkins about it, but I don’t 
think that I knew Oliver made any arrangement with them, or that 
Hawkins made any arrangement. 

Q. Don’t you know that Hunt & Eschleman did know that you 
were about to start for Alpena on the 2d, and did they not know the 
object for which you started ? 

A. I think they knew that I was going up there, but I don’t know 
how much they knew about what | might or might not do when I 
got there. 

Q. When you delivered them the assignment and your one-third 
interest in that mortgage, did you not tell them that you did it pre- 
liminary to starting to Ussineke for the ] purpose of te iking a transfer 
of Oliver’s property ‘ 

A. I didn’t tell them that. 

Q. What did you tell them ? 

A. 1 think they understood from me I was going up there, and I 
think they knew something about it. How they knew it I can’t tell. 
That I was going up the because Oliver wanted I should go. | 
think they knew all about it from the beginning to the end. They 
had visited from noon to midnight; Hunt’s talking this thing down, 
and trying to see if there could not be some way fixed that Oliver 
might save something out of it, but still not jeopardize their own in- 
terest in any way. Anything they could do they would be glad to 

do to help him get through and not lose anything. 
3204 Q. Didn’t Hunt & Eschleman know as much about the con- 
dition of affairs, and the various propositions that had been 
made as you did? 

A. I don’t know; I was there with them sometimes; whether they 
knew as much or not, I don’t know. I know that when they were 
there, there was a general talk about it, and they knew when I was 
there what I knew about it. 

Q. When you delivered your assignment of the interest in the 
mortgage just before starting, did you not tell them you were about 
to start, i why you were going? 

A. I don’t think I did. 

Q. Do you mean to say they were ignorant of the fact that you 
were going ? | 
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A. I don’t know, but they knew I was going; I don’t think I said 


anything of the kind to them. 
(. Do you not know that they did know it? 
A. I think they knew. 


Q. Didn’t you tell them ? 
A. I don’t think I told them; I have no recollection of telling: 
' them. 
Q. When did you last see Hunt and E sschleman before starting 
for Ossineke? 
A. I saw them in Buffalo at my house, at dinner; I don’t know 
whether I saw them there or at Williams’ office. 
). Why did they go to Buffalo at that time? 
A. I don’t know. 
Q. Did they not go by appointment with you preparatory to your 
going to Ossineke ? 
A. I don’t remember any appointment. 
Q. What day of the week was it you started for Ossineke ? 
3205 A. I started from here Wednesday night; it must have , 
been seven o'clock. 
Q. How long had Hunt and Eschleman been in Buffalo? 
A. I don’t know; they sometimes come here and stay two or 
three days; and sometimes they go in and out in the same day. 
Whether they came that day or not, | have no way of knowing. 

(). Didn't they come on that di ay, or the previous day upon the 
special business of having a conference with you prior to your de- 
parture for Ossineke, and for the special purpose of receiving the 
assignment of your interest and your mortgage before you went, and 
as a ste p pre paratory to your going ? 

A. I have no means of knowing that as a fact; they may have 
been here two or three days. They may have only come that day; 
they may have been here a day or two before and gone home and I 
may have been out there; I can’t tell you how itis; Ihave not now 
the most indefinite recollection about it. 


. (. You recollect with great exactness with regard to dates? 
] A. I don’t generally; 1 had a memorandum of those; I have a 


memorandum of many things. 

Q. You testified that you never encouraged Oliver with regard to 
this idea of trust. It had been broached to you before you had gone 
up there but you didn’t encourage it. 

A. I had not entertained the idea. Oliver had taiked in a differ- 

ent way about my taking hold there, and about taking it and 
3206 working it up, but I never encouraged that idea. and I 

never talked to him that I would doit; I don’t know whether 
encourage is the best word. It is this: I never entertained the 
proposition for a moment or led him to suppose that I did. 

@. But you mean to say that he had broached it, and urged it 
upon you, but you failed to encourage it? 

A. I mean to say that he had talked about it, wanted something 
done; he seemed careworn. 

(. Had not he definitely broached the idea of trust to you, and 
had you not failed to encourage him? 
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A. Before this I don’t know that he had definitely broached the 
idea of trust. I don’t think it had ever come up in that shape be- 
fore. He wanted me to buy in, and come in and help work it, and 
so forth. He talked of my buying an interest in it. I never en- 
couraged that idea. I don’t think he ever broached the idea of 


trust until he got into this narrow place, where there must be some- 


thing done to release him from his situation. 

Q. How was he in any more narrow place on the 3d or 8th of 
September, than he was on the 8th or 3d of August? 

A. He said to me those parties would not w ait. They were going 
to pitch in and break him up under the mortgage. 

(. What parties had told you, or remarked “thi at they would fore- 
close ? 

A. Nobody had told meso. Oliver told me that that was the 
fact, that those parties who held mortgages—he laid a good deal of 
stress upon the Haineses—were impatient for their pay, and bound 

to have something done. 
3207 Q. It takes a year ii Michigan, as you know, and as Oli- 
ver knew, to foreclose a mortgage. What was the particular 
necessity ; the commencement of a foreclosure would not make any 
difference. 

A. As I said to you, these other matters were hanging—they had 
threatened him with bankruptcy. He knew that they would not 
wait. He had seen parties there that were interested, and he put them 
off from time to time, and he proposed to put them off as long as 
he could. They threatened to prosecute him, and he didn’t know 
but they would prosecute him. He said that when he came up to 
Ossineke. | : 

Q. On your way down you stopped at Bay City; state whether 
you did not go to Mr. McMath’s office, or whether it was not pro- 
posed by Oliver. that McMath make a deed, embodying the basis 
upon which you received the transfer of the property, and state 
whether if the sole object of the transfer was to enable you to make a 
sale, why you could have any objections to having that thing put 
in writing. 

A. Mr. Oliver requested me to go to McMath’s office, without tell- 
ing me why he wanted me to go up there. We stayed all night, 
and left there the next day. He asked me to go up to McMath’s 
office. I wentup there with him, and he introduced me to McMath 
and his partner. McMath says to me: “ Mr. Oliver says he has 
been making over his property to you, and he has nothing to show 
for it. Now, it is proper you should make some paper to him 
to show what the facts are.” I told MceMath I had told 
Oliver on what terms I would accept his property; that I would 

accept the papers he made out. I told him I had told 
38208 Oliver decidedly I would not agree to do anything; that 

[ would not agree to a thing, and ‘T didn’t propose to. When 
he talked to me about doing this I said, “Mr. Oliver, if you 
do this you must do it and trust my honor in this matter, ‘because 
while you may do this, I won’t take upon myself to do or ‘perform 
any act at all.” That is what I said to MeMath. I told him that I 
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had never told Oliver that I would do it, and Oliver didn’t expect 
that I would do it. He knew I would not do it when he was mak- 
ing the papers. 

(). But if, as you now testify, the only trust that you had was to 
make a quit-claim deed to anybody who should buy, what earthly 
objection could there be to putting that in writing? : 

A. I was not going to allow any strange counsel that I hadn’t 
confidence in to make any writing that I should sign. What I was 
doing I was doing without any compensation, and I was not willing 
that any one should bind me to do anything where I was not get- 
ting anything. 

(). How could you be affected by signing a writing that would 
quit-claim to Oliver whenever he should name the party ? 

A. I didn’t profess to bea lawyer. Lam notanattorney. I didn’t 
propose to put my foot in to do any act or thing that would in any 
way place me in a position that I might get into trouble. P 

(). How could you put your foot in by agreeing to transfer the 
title that vou had received ? 3 

A. I didn’t know MeMath. 

Q. Why didn’t you mention in your direct examination your 
visit to McMath’s office? : 

A. 3 thought of it, but it was not called out, and | am 
$209 glad of the opportunity, and I will tell vou just the facts 
about. it. 

Q. When you went to Ossineke was the first thing you did to go 
to the section post and ascertain whether or not the mill location 
was included in the Cunningham, Hunt and Eschleman mortgage, 
and, if so, what was your object in doing that? | 

A. That was not the first thing. I don’t know the day we went 
there. I think it was Saturday or Monday that we went there. 

(). What was your object in doing that? 

A. I had the original mortgage, and supposed that it included 
everything there. I had heard that the question had been raised ; 
that there was a question about it. I supposed it included the entire 
section 12,and I think Hawkins was the one that talked about that, 
and he and I went up together. I think he said some parties said 
that was so, and while we were there he and I went over to look. 

Q. That is the only explanation you can give, is it? 

A. Yes, sir. I should not have thought of it if it had not been 
for that. My attention was called to it by Hawkins, and he was 
there, and he and I went over. I think he was the only one I said 
anything about it to. 

Q. What interest had he in learning whether the mill was secured 
to Cunningham, Hunt & Eschleman ? 

A. I don’t know what particular interest he had, any further than 
they had considered that the Hunt and Eschleman mortgage was a 
prior lien, and it was in the way of these other claims, and the other 

parties that held the mortgages held that the Hunt and 
3210 Eschleman mortgage was a prior lien. They talked that 
generally with regard to the property. 

Q. Was not that mortgage always in the way in every interview 
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and proposition ; and was it not a primary object in every interview 
and proposition, and every conference held upon the subject to make 
provision for that mortgage in the first instance? 

A. No, sir; no further than this, that nothing else could be paid 
first. It was a sort of impediment in the way of other parties, in 
keeping them from proceeding against the property to collect their 
claims. Oliver so regarded it; but so far as being provided for, and 
being paid first or second, I don’t think there was anything of that 
kind talked; I don’t remember that there was. 

(. Constantly in the arrangements between you and Oliver, did 
you not converse with respect to the provision to be made for the 
Cunningham, Hunt, and Eschleman mortgage; and did you not 
provide that that mortgage or the payment of that mortgage should 
be deferred, you to recetve certain additional security in the con- 
veyance of this (6,000) six thousand acres of the outside lands? 

A. No, sir; there was never anything of that kind. I never un- 
dertook to defer the payment of the mortgage a day, to interfere 
with it; and I never knew that Hunt and Eschleman did. 

Q. Were you not fully empowered while you were at Ossineke 
to make such proposition with regard to that mortgage as you saw 
fit ? 

A. I had no delegated authority and no instructions with regard 
to that mortgage. : 

Q. Had not the subject-matter of the payment of the in- 
3211 terest and principal of that mortgage, and the provision with 
reference to it, been the subject of a conference between you 

and Hunt and Eschleman, before vou left for Ossineke? 

A. No; there was nothing of the kind. 

Q. Do I understand you to say that it had not been conversed 
about between you and Hunt and Eschelman before you started for 
Ossineke, the time of the payment of that mortgage, with reference 
to your contemplated visit to Ossineke ? 

A. No, sir. 

Q. How would the transfer of property to you assist Oliver in 
making the sale; how could you quit-claim any better than he 
could quit-claim directly to another person ? 

A. As I stated before, Oliver had been in negotiations with these 
parties, and he claimed that they were putting upon him more than 
they ought to, and they had followed this thing along up to to this 
time, and they would not let up any on him, and it had come to a 
point when he said that there had got to be something done. Now, 
my idea and his was, as he talked it, that if they found they had a 
new party to dea] with, a party that would talk the thing strong, 
that it would look to them as if they had got to go slow with it; 
they would extend the time; that he could be talking of this and 
that and some new thing that had not been talked about; that this 
arrangement would gain time, and it did have that effect ; negotia- 
tiations were taken up immediately, soon after I got back; I met 

them very promptly; I met Mr. Haines; I had never had 
3212 any acquaintance with him, and I met him very promptly 
with regard to the property, and he acted as though he 
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thought there was a “rat in the meal,” and he talked with me dif- 
ferently from what I supposed he had been talking with Oliver, 
from what he said. 

Q. If you made no arrangement with regard to deferring Cun- 
ningham, Hunt & Eschleman’s mortgage, explain how it happened 
that the payment of it was actually deferred, and proceedings to 
foreclose were only commenced comparatively welt ? 

A. There was never any threat on the part of Hunt and Eschle- 
man to foreclose the mortgage on Oliver. On the contrary, they 
held it along. They told parties that he brought there. They told 
Wheeler and Weston that if they bought the property they could — 
arrange it as an inducement to get them to buy. They talked clever 
to them. I think Hunt was the spokesman in talking that to them. 
He and Eschleman were both there. They said if they wanted the 
property; so far as their claim was concerned, they could be dealt 
with, if they could make a trade with Oliver to do so, and they 
would get along with that matter well enongh, as far as their pay- 
ment was concerned, if it was kept secured and in good shape. 

(). Was it not consequently, in every conference in which Hunt 
and Eschelman participated, agreed and proposed by them tbat they 
would accept the proposed vendees of the property as their debtor, 
and look to them for payment of the mortgage out of the proceeds 
of the property to be realized by such vendees ?— 

A. I never knew them to advance any idea that they would 
8215 change their security or let up, or make any different ar- 
rangement, or any new arrangement, except by payment of 

the mortgage. 

Q. But did not they hold out as an inducement to those proposed 
purchasers all the time that they would delay payment, but would 
accept such purchasers as their debtors and receive pay from them? 

A. I don’t know that they did. They only manifested a disposi- 
tion—they seemed to be wished to be understood as not crowding 
this matter to force Oliver in accordance with the proposition laid 
down from the commencement, to crowd him or force him to any 
other, or to foree the collection of their mortgage, or to interfere 
with or to become any detriment to his financial interest. 

. Why were they invited to be present at any conference of any 
importance which took place with regard to the subject of the sale 
of the property ? 

A. Those parties went out there. I don’t know why they went 
out to see them. I could not tell whether they went to see on what 
terms they could deal with them with regard to their mortgage or 
not. I suppose they were invited here at different times—they had 
been by Oliver from the commencement, and whenever there had 
been anything they would be invited. They had been called to 
meet in conference. They had a large claim, and it was highly im- 
portant that in any talk that they should have, the parties buying 
should know about what they could depend upon with regard to 
this mortgage, how soon they could pay it, and what arrangements 
they could make. 
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6214 Q. In these conferences, did Hunt generally represent the 


joint interest of himself and Eschleman and do the talking ? 

A. Hunt isa man that talks more with regard to business than 
Eschleman. Eschleman is rather quiet. I have heard them both 
talking with regard to the matter. I do not know that either was 
made the spokesman. I never saw any place where either did all 
the talking. 

. Was there a good understanding with regard to the manage- 
ment of that security, as between yourself and Hunt, as father-in- 
law and son-in-law. [mean did you exchange views and confer 
upon the subject, and adopt one another’s views with regard to it— 
with regard to the management of that $35,000 mortgage ? 

A. I don’t know that we talked particularly with regard to that 
any further than while we were joint owners, and while Oliver was 
talking | was there. I think, generally, there was an acquiescence 
in whatever was said, and the positions we took with regard to the 
payment or the non-payment, and the time it could be paid. I do 
not remember that we ever differed. 

®. In the meeting at Hunt’s house, at the Tonawanda meeting, 
and at the Lockport mecting, the Buffalo meeting,and at every meet- 
ing upon the subject, was it not tacitly understood by every person, 
by-all the other mortgagees, by the proposed purchaser, that Hunt 
and Eschleman would receive any person who would purchase as 
their debtors and receive payment from them ? 

A. No, sir; I say now, so far as I know, that it was never by im- 
plication or otherwise understood that they, in no way,did anything 

to impair their lien and their security under their mortgage ; 
0215 and their talk always was that that was to be kept inviolate; 

that their security must be kept good; that was the point. 
They wanted their money. They were willing to do anything they 
could to accommodate themselves to the circumstances for any rea- 
sonable length of time that they did not loosen, or weaken, or dis- 
charge, or affect their legal original security; beyond that they 
would not do. They never talked anything else. They talked that 
strongly at different times. . 

Q. Can you explain how accepting the purchasers and actual 
operators of the property as their debtors would weaken or violate 
their security ? 

A. I do not know as it would, but I am talking now of the facts. 
I do not know that they would have done it, and I do not know that 
they would not have done it. There was never anything of that 
kind talked to my knowledge. 

Q. In your telegram to Oliver did you express the object of the 
desired visit to Buffalo? 

A. I cannot say. I telegraphed him to come here. 

Q. If the object of the transfer was to enable you to sell, what 
need of telegraphing for Oliver ? 

A. Oliver was in negotiation; he had conferred with parties; he 
had not hit upon any plan; there was no understanding between 
him and me. He was going to sell to those parties that he saw; he 
didn’t write as if he had sold, I had no instructions from him as 
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to what I should do, and I telegraphed him to be here and advise 
with him and get his terms. 
(). Were the parties to whom you wanted to sell, and with 
3216 respect to the sale you telegraphed to Oliver, the same par- 
ties who were to buy under the Lockport agreement, except 
the Kk. & G. R. Haines? 

A. I think so; I don’t know whether he said so; I think Evans 
had talked with him; I know he had. 

(). Did Evans ever converse with Oliver personally with regard to 
the purchase ? 

A. I don’t know that he did, and I don’t know but he did; I un- 
derstood that he went up there to see the property; whether Oliver 
was there at that time I don’t know, but he was here at the same 
time during these negotiations for the sale; he was here with Haines, 
at what-stage of the proceedings I am not able to say, but [ know 
he was here, and I know that before he came here Evans kept talk- 
ing about Haines taking hold of it; Evans had money to do it. 

Q. During the 30 days which elapsed after the signature by you 
of the Buffalo agreement, did the proposed purchasers pay off or 
cancel any of the incumbrances ? 

A. I don’t know that they paid off any; I don’t remember now. 

Q. How did you have any right to convey, as you did convey to 
them, until they had discharged the existing incumbrances accord- 
ing to the agreement ? 

A. I didn’t understand the agreement to stipulate anything of the 
kind. I understood that at the expiration of 30 days, if Oliver 
failed to make any more advantageous sale, that we were bound to 
deed to them subject to the incumbrances. 

(). If these vendees under the Buffalo agreement were not 

3217 to pay the Hunt & Eschleman mortgage, explain how it hap- 

pened that, according to your answer and the answer of the 

other defendants in the case, they proceeded to expend the earnings 

of the property upon the property itself in permanent improve- 
ments. 

A. Men improve property that is heavily mortgaged sometimes ; 
I never supposed for a moment that the property was free from the 
mortgage besides being paid. 

Q. But purchasers who don’t expect to pay the first mortgage 
rarely expend money upon the property, do they ? 

A. You know as much about that as I do. 

Q. What is your experience upon ‘the subject; can you explain 
why, if they were not under obligations to pay that mortgage, they 
expended money on the property ; can you give any rational theory? 
And lask you for this explanation, because, shortly afterward you be- 
came one of the owners of the property yourself, and participated 
in spending money upon the property ? 

A. I never expected that that property was discharged from that 
mortgage ; I never expected that the mortgage ever failed to become 
a lien upon the property. . 

Q. Didn’t you expect to have to pay it, then, when you acquired 
your interest in the property, or to pay it with your partners ? 
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A. I expected that in the usual way of collecting a mortgage, 
where the collection is enforced, that the property is sold upon the 
mortgage, and whoever has the property has it, and whoever has the 
property has to dispose of it in some way; the property might be 

mortgaged for what it was worth. 
3218 Q. Did you expect, when you acquired your interest in the 
firm of Cunningham, Robinson, Haines & Co., that the prop- 
erty would be swept away, sold subject to this mortgage, and in the 
face of that expectation did you and your partners devote the earn- 
ings of the property to the permanent improvement of the property, 
and did you expect to provide for that mortgage ? 

A. It seems to me that I have answered that as definite as I can. 
I supposed that the mortgage was upon the property. I didn’t know 
that any mortgage was prior to it. I supposed whoever took that 
property, if they ever had the property, if the property was worth it, 
it was good for the mortgage. 

Q. How soon after you quit-claimed to Robinson, Haines & 
Company did: you enter into negotiations for the acquisition of an 
interest In that partnership? 

A. I don’t think -there was anything said about it until some 
tiine in December. 

Q. Was it as early as the 9th of September? 

A. No, sir; it was not. 

Q. Was not the actual date of the execution of your deed the 15th 
day of November, and did you not date your quit-claim deed back 
to the 3d of October? And, if so, explain the object of that ante- 
dating. 

A. I have no means of knowing. I can’t remember about that. 
I supposed the deed to have been dated on the day on which it was 
executed. I know there was this about it that I talked with the 
parties as long as there was any chance. I talked with him, thought 
he might come round, and [ said we have got to do something with 

them; put in our winter supplies; we can’t let this matter 
3219 lay any longer without knowing what we ought to depend 

on, but we will say to you that any time Oliver comes and 

does what he has assumed to do under the agreement, and 
takes the supplies off our hands—in a word, makes it as good to us 
as it would have been if he had fulfilled it at the time—we will 
pledge you our word and honor that it shall make no difference; 
that the purchasers may step right in and take the property just as 
if there had not been anything done. Whether that was run along 
a number of days past the time, how many days I can’t say, but 
should think it was some days past the time on which it was to be 
executed ; but they insisted on it being done, and I did it because 
they insisted upon it. 

Q. When you were at Ossineke had you not ascertained from the 
Robinsons the amount of supplies that the Haineses had procured for 
the winter, and made arrangements with them with respect to the 
securement of those supplies ? 

A. No, sir; I made no arrangements with them, except general 
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talk about the situation, and about what was necessary to be done 
to carry on the winter’s business. 

Q. When you were there did you not converse with George J. 
Robinson in regard to the acquisition by yourself of an interest in 
the property, and make arrangements with him with reference to 
that end? 

A. No, sir; no further than what interest I had assumed under 
the papers that Oliver made to me. 

(. When you were at Ossineke, did you not arrange with H. M. 
Robinson to meet him in Detroit with a view to making a further 
arrangement by which you should become interested in the mat- 

ter 
3220 A. No, sir; I made no arrangement at all. 
(). Did you arrange to meet him in Detroit? 

A. No, sir; [ did not. I made no arrangement to meet either of 
the Robinsons. 

(). If you felt that you could not arrange the sale in the first 
place without telegraphing to Oliver, how did you feel you could 
execute the written contract without conveying it signed by Oliver, 
and why did you sign and deliver it in his absence ? 

A. The subject-matter of the contract had been talked over and 
submitted to Williams in the presence of Oliver, and Hawkins was 
left there to see what was done, and when we got there it was made, 
as I understood it and as Hawkins understood it, in full accordance 
with the talk that had been had, and the parties were there, and I 
was expected to sign it, and [ didn’t know why there was not a per- 
fect propriety in my signing it. 


(). How were you informed that Hawkins possessed any agency - 


from Oliver or had any authority to act? 

A. As I said, he was with me during that summer, and it was 
considered if we talked with one Hawkins we talked with the other. 
Hawkins had an interest there. He was interested financially, and 
he went back and forth. He went with me to the register’s office to 
see Oliver, and by common consent and usage during the summer 
it was understood that he was interested with Oliver for him and 
for himself. 

Q. Didn’t the same understanding prevail with regard to the re- 
lationship between you and Hunt and Eschleman which you say 
prevailed in your mind with regard to the relationship between 

Oliver and Hawkins” 
322] A. I don’t know what others may have thought with re- 
gard to that. 

Q. What stipulations by Robinson, Haines, and Ranney have 
been performed? Can you state anything they have ever done with 
regard to paying any of the debts of Oliver & Robinson, with re- 
gard to paying off any incumbrances? Are you able to lay your 
finger upon anything they have done? 

A. | say firstin general terms that I have never known him to eall 
upon them to do anything they have not done. I have never 
known him to be inconvenienced or suffer from anything they 
have failed to do. 
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Q. Don’t you know that James H. Hill sued his claim and re- 
covered judgment and levied execution for $2,500, and H. M. Rob- 
inson sued and recovered judgment for $10,000, and they had totally 
failed to provide for these two claims ? 

A. With regard to the Hill matter, I don’t know. I know some- 
thing of what was done by report, but I don’t know what the 
amount was. I don’t know with regard to the H. M. Robinson 
claim by report. 

Q. Do you not know that Oliver’s land was sold under the Hill 
judgment, and part of your land was sold by mistake under it? 

A. I don’t know that any of Oliver’s land was sold. I had some 
lands sold under a mortgage, and Baker, Thompson & Co. had some 
sold under the same. 

Q. You testify upon your direct examination that you never 
went into possession. Did not Mr. Oliver make a formal delivery 

to you of all the personal property, lumber, teams, goods and 

3222 store, and other property in the presence of witnesses, and 
_did not vou take formal possession of the real estate, and did 

you not say in the presence of Melville, Hawkins, Reed, Ellsworth, 
and a number of employees that you took possession under your 
deed, and that Hawkins would represent you during your absence ? 

A. How far that was carried I don’t know; there was something 
said about it; I think he showed ine some property at the time I was 
there; told me what there was of the property; the teams were in 
the woods, most of them, and I think he undertook to make some 
such delivery under that transfer that he made to me; my instruc- 
tions to Hawkins were to stay there and look out the Preston lands ; 
I have given you what I instructed him to do; I qualified my au- 
thority to him; I did not give him unlimited authority, and I did 
not propose to do anything to put myself in any shape—to put my 
foot in to be caught in the matter; in fact, what was done besides 
telling Hawkins to look out these Preston lands was not my act, but 
was the carrying out of what Oliver wanted there. 

Q. Did you not profess publicly, in the presence of those employees 
that you have named, that you were going on to run the property ? 

A. I did not sav any such thing; I left them probably with the 
impression—the same as I did Robinson; I left myself non-commit- 
tal; I intended to do so; I only did so far as was suggested, and 
what was done was done in pursuance of Mr. Oliver’s wishes. 

Q. But you did convey that impression purposely, did you? 
3223 A. I had not any design in it, I was only doing it to ac- 
commodate Oliver: I think that Oliver called these men in; 
I think he called somebody in, I cannot sey who; he called them in, 
and there was some such thing talked; [ think he said he called 
them in to see that he delivered everything over to me, and that 
Hawkins was going to stay there and look after the property; that 
is the way I think it was, and I submitted; I assure you I was very 
much inclined to avoid doitig anything that would lead me into any 
complication, or in any shape that would make me become liable 
for any debts. 
Q. Will you produce the original copartnership articles between 
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Cunningham, Robinson, Haines & Co., to show when you entered 
into partnership, and who were to take pe ssession ? 


Objected to as not part of the cross-examination. 


[ have not that paper; if there is such a paper, I do not know 
where it Is. 

Q. Will you hunt it up and produce it, or a copy of it? 

A. I ean look for it; but I don’t know where to look for it 

(). Will you produce a copy of your books of account or annual 
balance-sheet, showing the receipts and expenditures of the firm of 
Cunningham, Robinson, Haines & Co., from the time it was formed, 
up to this date. (Objected to as incompetent and immaterial.) 'To 
show what liabilities you have paid, and show what parties are 
interested in the management of the property,and the proceeds 
realized ? 

3224 Mr. Durrie.ip. I advise Mr. Cunningham to decline doing 
that until you get the decree. 

Witness: Those books appertain exclusively to the business of 
Cunningham, Haines & Co., and we, as a company, are carrying on 
a general lumber business—buying and selling generally, and we 
consider them our private property, and | do not propose to bring 
them here or take them anywhere else, unless | am compelled to. 


Will you state, in general terms, whether any of the earnings 
of the property while run, since you became a member of that firm, 
have been applied to any of the incumbrances e xisting on the prop- 
erty when the Buffalo agreement was formed, or to the payment of 
any liabilities of Oliver ‘& Robinson ? 

A. There has been a large amount of earnings expended in the 
improvement of the property. 

(). (Question repeated). 

A. I think they have. 

(). Can you name any? 

A. 1 don’t know that I can now; I think a good many of them 
have. 

Q. Are you able to lay your finger upon a single one? 

A. | don’t think of any one in particu: ir to mention now. 

Q. Why was Mr. Williams, with whom the Buffalo agreement was 
left, instructed not to permit Oliver to look at it, and why was that 
agreement kept secret, and why was Oliver not permitted to look at 
it, except upon a written order from yoa ” 


3225 Objected to as assuming something that has not yet been 
proved. 


A. I will say that there was but one copy made at the request of 
Robinson, Haines & Ranney; that was !eft there in Williams’ charge, 
and they requested also that it should not be seen. It was at their 
request and not at mine, except by an order from the parties. 

Q. What was the object of keeping the thing dark ? 

A. I don’t know. I don’t know but their request was that it 
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should not be taken away. It was understood that it should be left 
there. 

Q. Was it kept in sucha way that Oliver could not obtain access 
to it without a written order from you? 

A. I do not know how that was. I gave Oliver a line to Williams. 

Q. How did you happen to do that? 

A. I don’t remember whether he had been there or was going up 
to my office. 

Q. Do you swear he did not give you a storming because he was 
not permitted to read the’ agreement, and then you gave him a note 
allowing him to read it. Do you swear that he did not upbraid 
you with not having performed the trust and hi aving signed that 
agreement, which was contrary to the conversation ? 

A. I swear to all that, that I have no recollection of anything of 
that kind. On the contrary, I will swear that he was satisfied with 
it. He said it in my presence, and in the presence of Hunt. 

Q. How did the subject of whether he was satisfied or not, 

, arise ? 

3226 A. Ido not know. I cannot tell you the conversation with 
regard to it. 

Q. How happened it that the Hawkins’ mortgage, and the E. & 
G. R. Haines’ mortgage, and the C. Haines & Co’s mortgage, were 
assigned to Hunt and Eschleman, about the time of the execution 
of this Buffalo agreement? . 

A. I do not know that they were about the time. I don’t remem- 
ber when they were assigned. 

Q. Do you know the fact that they were assigned ? 

A. By report. 

Q. Only by report? 

A. Only by report, [I think. I may have seen the assignments, 
but I don’t remember now that I have seen all the assignments. 

Q. Do you know the fact that they were assigned—not being 
actually purchased—that is, that the assignment was a mere form, 
the same as your assignment of your interest, and that nothing was 
actually paid to Hawkins or to the Haineses, upon those assign- 
ments ? 

A. No. I do not know that fact. I know there was some stipu- 
Jation in the Buffalo agreement about some mortgages being as- 
signed, but how I cannot tell. 

Q. Did you not procure those three assignments to be made by 
those parties to Hunt and Eschleman for the purpose of having 
them under their control, and in such hands that you could man- 
age them yourself? 

A. Hunt and Eschleman did their own business with regard to 
those papers, and I[ did not procure the transfer. 

Q. Did you not tell Oliver that you wanted those mortgages 
3227 in hands where you could control them, so that if there was 
any failure in the operation you could manage the matter to 

suit yourself, or words to that effect ? 

A. I never told him anything of the kind. 
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@. Are not those three incumbrances assigned to Hunt and 
Eschleman to-day outstanding incumbrances on that property ? 

A. ‘They show for themselves what property they are on. I sup- 
pose them to be just what they purport to be. 

Q. Don’t you know the fact that they are still outstanding upon 
the property, and that they are subsisting liens upon the property, 
and that they are held now by Hunt and Eschleman ? 

A. I expect they are just what they appear to be. 

Q. Do you not know that they appear to be outstanding incum- 
brances unpaid? 

A. On some of the property I think they do. 

(). Can you give any reason why those securities were all accumu- 
lated in the hands of Hunt and Eschleman ? 

A. I don’t remember what the Buffalo agreement provides. I 
think that has something to do with it. I think it was in accord- 
ance with the Buffalo agreement. 

(). You are now a member of a firm actively operating that 
property at the present time; and do you not know what incum- 
brances there are on it, and which have to be provided for by some- 
body t 

A. I suppose may know. I suppose I may inform myself. 

. Do you know ? 

A. I know in general terms what the company has to provide 

for. 
3228 Q. Do you not expect that the company has provided for 
these three incumbrances ? 

A. If they are upon the property it is a legal conclusion. I might 
be mistaken. I might consider a mortgage a good one and not be 
good for anything. 

(). Is not your belief that they are still outstanding ? 

A. People are likely to be deceived if they are not thoroughly 
posted in legal matters. I suppose them to be just what they repre- 
sent. 

(). Have you made any offer to pay off those incumbrances which 
were upon that property at the time the Buffalo agreement was made? 

A. | don’t think that I have. 

Q. Can you testify as to your knowledge and belief of with respect 
to whether Hunt and Eschleman paid Hawkins or the Haineses for 


the assignment of their incumbrances ? 


Objected to as incompetent. 


A. They are the parties to know whether they have paid or not. 

. What is your knowledge and belief on the subject ? 

A. I don’t know that I have any direct knowledge with regard 
to it. 
(). Are all the mortgages and obligations held against Oliver and 
Hawkins by the several parties in the firm of Cunningham, Robin- 
son, Haines & Co. in the hands of Hunt and Eschleman to-day un- 
satisfied ? 

A. I don’t know whether they have them all or not. 
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3229 Q. Is it within your knowledge that any of the earnings of 


Cunningham, Robinson, Haines & Co. have been put to the 
cancellation of. any of these mortgages or obligations mentioned in 
the last question ? 

A. No, sir; it is not. 

Q. What did you understand to be the conditions upon which you, 
as Oliver’s trustee, were empowered to sell to these parties, Robinson, 
Haines & Co. 

A. My recollection is, as I unde rstood, when the transfer was made 
I must have Oliver's consent and acquiescence in what I had done 
or intended to do. I never moved in any direction counter to any 
of his wishes. ; 

Q. Did he ever, by any signature or any writing, assent to that 
Buflalo agreement ? 

| Suppose he did. 

(. In what signature or what writing ? 

A. I suppose in the writing that has been produced here. I sup- 
pose that was intended as an assent, together with the quit-claim 
deed, that he acquiesced and bound himself with regard to this con- 
tract. 

(. Does not his quit-claim deed cover property entirely different 
from the property covered by your quit-claim deed ? 

A. | understood it to cover all the same property. 

Q. Was not Oliver’s quit-claim deed actually executed before your 
quit-claim deed was.? 

A. It may have been; I do not know. 

©. Was not his made on the 12th of November and yours on the 
13th ? 

A. I don’t know. I have reason to suppose it was made on the 

day it was dated. 
3230 Q. Was not his quit-claim deed made in accordance with 

the agreement “ Exhibit M,” made separately from the Buf- 
falo agreement? Was it not made to carry out “ Exhibit M,” and 
not to carry out the Buffalo agreement ? 

A. My recollection is that the parties purchasing wanted Oliver 
to join with me in the deed, and that this was made instead of that, 
and to convey the same thing. They instructed the party making 
the paper that this was what they wanted. 

Q. If the object was to have Oliver carry out the Buffalo agree- 
ment, why did he not acquiesce with you in your quit-claim deed ? 
Why was not the transaction wound up by a joint quit-claim from 
you and Oliver? 

A. I can’t tell you why it was not done. I know that was sug- 
gested and talked, and they asked in the course of the talk some- 
thing about the deed; that it be madeso. I don’t know but the 
other agreement had been written. 

Q. Did you or Robinson, Haines, and Ranney, to your knowledge, 
ever make a demand upon Oliver that he should unite in that quit- 
claim deed with you? 

A. I think when that quit-claim deed was drawn Oliver was not 
here. 
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(). Was he not in Buffalo at that time ? 

A. My impression is that he was not te at the time that deed 
was drawn. I-am not positive about that. It was talked, and Wil- 
liams was Instructed by whoever of the parties were here to make it 
in that way, to cover the whole thing. They wanted his acqui- 


escence In writing. 
825 Q. Then why was not the “ Exhibit N” a superfluity ? 
What need was there of that agreement ? 
dp A. I do not know. 


(. Will vou look at this Buffalo agreement, the third sheet which 
contains the stamp, and state how that happened to be in different 
handwriting from what goes before and comes after ? 

That is the same handwriting. The other is all the way 
through after that. 

Q. | ask you if whatever is contained in that sheet on which the 
stamps are is not new matter, which never was talked over in Oli- 
ver’s presence, and is not an interpolation ? 

A. I think there is nothing in this but what was talked over in 

Oliver’s presence, and it was In my presence and Hawkins’ presence, 
and this was all read as a whole. 

(). Do you swear that the matter of that sheet that the stamps are 


a 


). 
on was ever talked over or read or discusse din the presence of Oli- 
- r before it was put into that agreement * 
ie Yes, si 


Q. Can pone state anything about how it happens to be put in in 
different handwriting ? 
| I know that Mr. Williams often does write and his clerk copies, 
| so us to make it clean work, and it appears there that they used 
| part of both handwritings. 
Q. In putting in your answer why did you omit answering the 
allegation in the bill to the effect that yon were at the time 
$232 of receiving your transfer from Oliver, and still are the owner 
of one-third interest in the Cunningham, Hunt & Eschleman 
« mortgage ? 
A. Mr. Duffield drew these papers, and I suppose he put in what 
he thought was necessary. 


Redirect : 
Q. How long had your firm been operating at Devil river before 


) Oliver attempted to repudiate this Buffalo agreement and claimed it 
was a fraud on him? 
-~» A. I think it was about six months. 


Q). Did the property up there demand investments in the way of 
improvements in order to make it profitable to work when you first 
went there? 

A. Yes, sir. 

Q. Over and above the expenses of those improvements was there 
any margin of profits, and, if so, how much that you could have 
applied to the reduction of any of these incumbrances before Oliver 
repudiated this agreement? 
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A. No, sir; before there was any repudiation there was a large 
amount of money expended in improving the property. 

Q. Is not that the reason that none of these claims have been paid 
because of his attempt to repudiate this arrangement 2 Did you fee] 
safe after he had repudiated this agreement in paying up these in- 
cumbrances until it was settled whether he should abide the agree- 
ment or not? 

A. We have never felt that it was safe for us to undertake to go 
on and carry out and do anything, of course, that had been fully 

and completely repudiated. 
3200 Q. Is not that the reason you have not paid the incum- 
brances? 

A. We never should be likely to follow up a man and take care 
of him when he became hostile to us. Even if we had been able to 
and been disposed to under other circumstances we should not feel 
like doing anything until it was settled in some way. 

Q. Have the firm of Cunningham, Robinson, Haines & Co. made 
any profits over and above their expenditures which they could 
apply on these incumbrances ? 

A. No, sir; they have not. They managed it as carefully as they 
could under the circumstances. 

@. With reference to the question that Mr. Russell asked you, 
about why you went to look at the section posts to see where the 
mill was—did not the E. & G. R. Haines mortgage cover the mill 
in question ? 

A. I think it did; I think there is no question about that. 

Q. And was not the Hawkins mortgage on Erie and Niagara 
county lands? 

A. Yes, sir. 7 

Q. Hawkins had an interest in the Erie county mortgage; it was 
his mortgage ? 

A. He gave the mortgage. 

Q. It was some interest to him to know what collateral security 
there was? 

A. Yes, sir. 

(. As to these suits by Hill and Baker—do you know whether they 
were commenced before or after Oliver had repudiated the Buffalo 

agreement? | 
254 A. IT only know from report, but my recollection is that 
they were commenced after the repudiation. 

Q. Can you tell us where you were on the 20th of August, 1868, 
and for two or three days afterward—the time Mr. Russell asks you 
if you did not go up on the steamer Huron ? 


Referring to diary from which “ Exhibit Kk.” was taken. 


A. On the 20th of August I was in Detroit; I think when I went 
up I stopped at the Cass House. On the night of the 20th I started 
for Lansing; I stopped at Jackson, I think, and stayed over night, 
and the next day | was in Lansing. That was on the 21st. That 
night that I left there I came back to Jackson, and I stopped at the 
Michigan Exchange,.in Detroit, and registered there on the 23d , 
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and from there I know that I came home; I know I was at home 
on the 238d. 
Recross : 

(). Was not the personal property which you received, which was 
on the real property at Ossineke, sufficient to pay for all the im- 
provements which you put upon it four times over? 

A. I never knew much of the value of the personal property there. 
[l only know what was received here and what there is there; I 
know that in general terms. I know what property has come here 
—what has been reported to us—what we have received. I could 
not state ‘how much was there at that time. 

(. It was not all converted into cash right off ? 
d2350 A. No, sir; it was not. It was run right along in the busi- 
ness, and everything has been kept in the business there right 
along, so far as I know. 

Q. Look at that paper and state whether it is the assignment of 

your interest in the Hunt & Eschleman mortgage to them. 


A. Yes, sir. 
Marked “Exhibit P.” 
(Signed) HENRY S. CUNNINGHAM. 


Subscribed and sworn to before me, this 50th day of August, A. 

DD. 1871. 
JAMES SHELDON, 
United States Commissioner. 

Garret? b. Hunt: 

I am acquainted with Mr. Oliver; have known him six or eight 
years. Iam one of the defendants in this cross-bill. I live in Erie 
county. Iam 52 yearsof age. lLonce owned part of the Devil river 
property, and sold it to Oliver. 

(). State how much money, if any, you received on this sale at 
the time the papers were transferred. 

A. I received none. 
(). Ilow long ago was that? 
A. I cannot tell ; between four and six years. 
Q. When were you last on the land? 
236 A. I think it was the fall before Oliver bought it. I have 
not been there since. I have not been at Ossineke or Alpena 
since then. 

(). Have you had anything to do with that property or had pos- 
session of any part of that property since the sale to Oliver ? 

A. No, sir. 

(). Ever received anything from lumber or timber? 

A. No, sir; not a cent. 

(). Did you see Oliver in the summer of ’68, and, if so, where? 

A. Yes, sir; I saw him frequently at my place, and met him 
here. 

(). Did vou and he have any conversation there during that sum- 
mer about your mortgage? 
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A. He was trying to sell. 

Q. Was the mortgage due or on any part of it? 

A. Yes, sir; there was interest due then, and payments, but I am 
not certain; perhaps nothing more than interest due on it. 

Q. Tell us the purport of your conversation in the summer of ’68. 

A. | remember the conference was to have me induce Cunning- 
ham to take a quarter interest or third. He thought Cunningham 
could make muney out of it. 

Q. Do you know of any arrangement that was nade between him 
and Cunningham at all that summer, to your knowledge ? 

A. No; I do not know, of my own knowledge, that there was any 

arrangement made. | 
0237 Q. Were you present at any conversation between Cun- 
ningham and Oliver during the summer? 

A. Yes, sir. 

Q. Was anything said about Cunningham taking a quarter or 
third interest, in those conversations? 

A. Yes, sir. 

Q. What did Cunningham say about it? 

A. He declined to do it; he could not see any money in it; could 
not see where he could better himself. 

Q. Where did Oliver stay most of the time when he was down 
here ? | 

A. He was at my house a good deal; he would be there three or 
four days atatime. He wasat Buffalo considerably, at the Mansion 
House. I carried him a few times from my place down to Hawkins’, 
his brother-in-law. 

Q. During this summer, state whether anything was said about 
Cunningham’s taking that property on trust. 

Objected to as leading. 


A. I knew that he talked of it before Cunningham went up there, 
for the purpose of having it held so that he could sell it and not be 
robbed by Robinson and Haines. He styled them highway robbers. 

Q@. Was there any proposition talked by Oliver with Cunningham 
or you other than this sale? 

A. No, sir. 

Q. Did you hear any with Cunningham ? 

A. No, sIr. 

(. What was the reason that Oliver gave, if any, for their transfer 

to Cunningham, so that he could make the sale? 
0235 A. It was in order to benefit him—to pay his debts. He 
claimed that he wanted to pay them; the way they were 
managing him they would ruin him anyway. Robinson was the 
one he referred to. 

Q. have you read the statement in Oliver’s bill as to what the 
Cunningham trust was ? 

A. No, sir. 

Q. (Looking at page 14 of the bill)—— 

Counsel for complainant excepts to that mode of examining the 
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witness by showing him the statement of trust in the bill, as it 
amounts to a leading question. It amounts to asking him whether 
or not the trust was as stated in the bill, and consequently leads 
him. 

(). Did you ever hear in these conversations anything similar to 
this? 

Objected to as leading. 

A. No, sir. 

Q. What were the only propositions or programmes that you 
heard Mr, Oliver propose to Cunningham or Oliver and Cunning- 
ham talk about before Cunningham went up to Ossineke? 

Q. Oliver had, as usual, a great deal of talk about his proposition, 
and | cannot say all that was said about it. 

(). ‘Tell all that you recollect. 

A. One proposition was he wanted Cunningham to take hold of 
it, that he could sell it. 

(). What was another, if any? 

A. I do not remember. 

(). Was that the only one you heard discussed? 

A. That was the only one; that was the point that I now recollect 

that he argued. 

3239 Q. Do you recollect that Cunningham went to Ossineke? 
A. Yes, sir; I recollect that he said he was going. 

). About what time was that; do you know the exact time? 

\. No, sir; I do not know the exact time. 

Q. Do you know the day he went away? 

\. Yes, sir; I was here the day he went away. . 

). Did you have any business with Cunningham that day ? 

\. Yes, sir; and Mr. Eschleman took an assignment of his in- 

terest in the mortgage from Oliver—his tiiird interest. 

Q. Are you sure that was done on the day he left? 

A. He said he was roing that night. 

Q. Will you look at that assignment (“ Exhibit P”)? Is that the 
paper? 

A. Yes, sir. 

Q. Can you state whether that paper was made on the day on 
which it is dated ? 

A. Yes, sir. 

(. Where was it made? 

A. In Williams’ office, in this city. 

Q. Who was present? 

A. Cunningham, and, I think, his clerk, Barton, and Eschleman 
and Williams. . 

(). Have you any means by which you fix this being made on the 
second of Septem ber ? 

A. No,sir; no more than the date in the assignment. The 
3240 assignment was read over to me by Williams. Ido not think 
I recollected anything about the date at the time of the read- 


- 


ing. 
5 . . 
q. State whether Cunningham had or had not any authority from 
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you to represent your interest in the mortgage at Ossineke in any 
way? 

A. No, sir; he had not. 

Q. Did you know for what he was going to Ossineke ? 

A. I did not know; only Oliver wished him to go, for he talked 
to me, and wished me to induce Cunningham to go,so that he could 
hold the land until he could get a chance to sell it; he wanted more 
time than he was likely to get. 

Q. How long before Cunningham went away was your last con- 
versation with Oliver about this? 

A. I should think 1t was two or three days; it might have been 
four days. , 

Q. What, if any, arrangement was there made between you and 
Oliver about your mortgage and its payment ? 

A. There was never anything made with reference to it, only he 
agreed to pay it before at different times—pay the interest before 
this—but after this there was no arrangement made, and at that 
time there was none. 

Q. Did you have any understanding with him in reference to this 
mortgage in connection with Cunningham going to Ossineke ? 

A. No, sir. 

Q. Have you ever had any arrangement different from the 
terms of the mortgage with Oliver, or with any one representing 

him ? 
o241 A. No, sir. 

Q. Was there ever any conversation between you and Oli- 
ver; and, if so, what was it, about the deferring of your mortgage 
until Oliver’s other debts were paid t ne 

A. There never was any conversation of the kind. 

Q. Did you éver hear from Cunningham or Oliver that any such 
agreement had been made by Cunningham and Oliver ? 

A. Not a bit. 

Q. How long was Cunningham gone ? 

A. Leannot say; I should think he was gone eight or ten days; 
it may have been two weeks; I should think it was two weeks that 
Oliver was gone before he came back again; it might have been 
more than that: I saw him when he came back to Buffalo. 

©. Was anything said about what had been done between him 
and Cunningham at Ossineke? 

A. I do not recollect as there was. 

(. Did you hear of any sale or transfer up there between him and 
Cunningham ? 

A. 228 Oe. 

Q. Do you recollect who told you ? 

A. Ido not; whether they were both together or not I cannot 
tell. 

Q. Did Oliver tell you anything about it; did he talk at all about 
what he and Cunningham had done up there? 

A. All the talk I recollect of was he had been trying to sell it, and 
he came down and went to Flint to negotiate a sale; after Cunning- 
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ham left he told me this, that he caleulated to meet some 
3242 men there, and, if I recollect right, Cunningham had tried 
to sell it to Haines & Co.; he telegraphed to him about that 
time. 
. Q. What did Oliver say to you about the parties at Flint ? 

A. He claimed that a little time would fetch it. That was his 
idea in all these transactions. When he heard me talk about pay- 
ing me the mortgage he had just got, and the men just got hold of 
them, and he was going to sell out, he kept me off at a distance. 

(). State whether he said anything to you about Cunningham 
holding that property in trust to manage it, as stated in the bill. 


Objected to as leading. 


A. [heard him say that Cunningham had it for the purpose of 
holding it until he could sell it. 

Q. Did he say that after Cunningham had been there? 

A. I think so. 

Q. Was there any negotiation that you heard of between Oliver, 
Cunningham, Haines, Ranney, and Robinson ? 

A. I was requested by Hawkins—and whether through Oliver’s 
request or not I cannot say; [rather think that was so—to come 
out here from my home. I was at Cunningham’s office in the after- 
noon and they talked this matter over with this company about the 
sale. - Hawkins, Oliver, Cunningham, Haines, and I think Ranney, 
were there. 

(). Did you hear the negotiations in the office ? 

A. I heard them talk about it. 

Q. Did you take any part in it? 
A. No, sir; | had nothing to do with it. 
32435 Q). What was the understanding as you heard them talk 
it? 

A. Cunningham had got a sort of proposition from these men, 
Haines and Ranney—the company. I cannot say what the propo- 
sition Was. 

(). Did Oliver discuss these matters at all; did he talk any ? 

A. Yes, sir. The most of his talk was done through Cunningham 
and Hawkins; I did not hear much that he said; he was in the 
room part of the time, and I recollect their going to the Mansion 
House to see him about some particular point; I think Hawkins 
wanted to see him or Cunningham. 

Q. Was anything said as to Hawkins’ authority to act for Oliver 
by Mr. Oliver ? 

A. After they had come to the point, as I supposed, they went to 
Williams’ office ; I was therea few moments; I think thev began to 
make the writing, and I went home. 

Q. Was Oliver at Cunningham’s office as soon as the rest of you? 

A. I cannot say that. 

Q. Do vou know whether he was at Williams’ office at all? 

A. I do not recollect; about the time they commenced to reduce 
the contract to writing, | went home. 

Q. In these conversations, this negotiation, was anything said to 
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you or asked of you with reference to what you would do with the 
purchase-money of the mortgage? 
A. No, sir. 
Q. Did you make any agreement about it? 
o244 A. Never. I never was asked to make an agreement, 
either. 


Q. After you went away and the affair was over, did you ever 


have any conversation with Oliver about the agreement ? 

A. Yes, sir. 

©. When was it, as near as you can state? 

A. It was sometime after he bad left Hawkins to finish up, as he 
said; we were here in Buffalo. Cunningham was present, some- 
time after that; it might have been two weeks and it might not have 
been more than a week; it was after he came back and examined 
the writings that were made—looked them over. 

(). How do you know it was after he had examined them ? 

A. Because he said he had read them. 

(). Where was the conversation ? 

A. It was here in buffalo. 

Q. Do you recollect when ? 

A. It seems to me as though we met him on the street in Buffalo; 
there was nobody else present besides myself, Oliver, and Cunning- 
ham ; he referred to the writings and he spoke in laudation of Haw- 
kins and Cunningham; that the writings were made so that he was 
as well satisfied as though he had finished them himself; he went 
on to speak about the value of the property that was sold; he said 
if he had as much money as he could carry he woull not give 
$100,000 for the property. 

Q. In that conversation, or at any other time, did you hear any 
complaint from him as tothis agreement—that it was not right? 
3245 Objected to as leading. 

A. I never did; [ heard him speak in favor of it after that again ; 
he went home with me’ one time and talked about it; that was at 
my house, or between there and the depot; I recollect it was be- 
tween my place and the depot; we were on foot, going down to my 
house. 

Q. What did he say ? 

A. He repeated the same with regard to what he would give, and 
then urged me to close up this mortgage; he wanted we should let 
him have the money to operate in land; he was going to move to 
Lansing. 

©. How did he come to do that? 

A. Because they deserved it; the Robinsons had mines, and C. 
Haines had got more in his mortgage than he ought to have. 

Q. Did you ever have any conversation with Robinson, Haines 
& Ranney, or any understanding with them about the purchase- 
money mortgage, either before or after they bought ? 

A. No, sir. 

Q. Is there now existing any understanding? 

A. No, sir. 
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Q. Were you asked in any way to join in the Buffalo agreement 
by any person, or to make any stipulation in it? 

A. No, sir. 

(). Do you know whether Eschleman was? 

A- I do not. 

Q. Was Eschleman present during the whole of these negotia- 

tions ? 
5246 A. I think that &schleman was here that afternoon. I am 
not certain about it. 

Q. Did either you or Eschleman have more especial authority 
more than the other in reference to making any arrangement with 
the mortgage ? | 

A. I did most of the business of it. 

Q. Was that in pursuance of any understanding? 

[A.] I do not think that it was any understanding. I did Eschle- 
man’s business a good deal—did up there. I have done it more or 
less for a number of years. 

(. You have seen the Buffalo agreement, haven’t you; have you 
ever read it? 

A. No, sir; I have never nead it. I never heard it read, that I 
know of. 

(). You do not think that you staid until it was completed ? 

A. No, sir: Iam sure I did not. 

Q. Did you ever know of any arrangement of Robinson, Haines & 


Ranney by which they were to pay this mortgage ? 
A. No, sir. 
(). Anybody ever tell you any such thing? 
A. No, sir. 


(). State whether, after this Buffalo agreement, Oliver claimed to 
stand in any different relation with reference to this mortgage than 
he did before; and, if so, what. 

Objected to as leading. 

A. All the different positions he claimed to be in was that he wished 
me to foreclose if and drive them up) and offer the land. That was 

all there was of It. 
o2 17 (). Who is responsible LO you how for that debt ’ 

Objected to as a question of law and not of fact. 

(). Outside the property to whom do you look for that money due 
on that mortgage? 

A. I suppose, from the writings, I should look to Oliver. 

Q. Have you anything else, either written or verbal, making any 
One else responsible ? 

A. No, sir. 

(). Has Oliver ever claimed that any one else is responsible ? 

Objected to. : 

A. He never has, to me. 

Q. Do you know Calvin Haines ? 


A. Yes, sir. 
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Q. Do you know his signature ? 

A. I think I do. 

Q. Will you look at that mortgage—state what that is? 
A. It is a mortgage from Hawkins to Haines & Co. 

Q. Is that Haines’ signature on the back? 

A. Yes, sir. 

Marked “ Q.” 


Q. State whether any money was paid you by Robinson, Haines 
& Ranney—and, if so, how much—for Oliver’s account under the 
Buffalo agreement. 

A; 3 think there was $4,000. 

Q. Do you recollect when that was paid ? 

A. It was in the summer of *69, I think. 
3248 Q. What did you do on receiving that money with refer- 
ence to notifying Oliver ? 

A. I notified Oliver, and asked where he wished to have it ap- 
plied. 

Q. How was he notified ? 

A. By a letter. 

Q. Did you ever receive any answer? 

A. I never did. 

Q. Have you ever made any agreement with any one that would 
interfere with the foreclosure of this purchase-money’ mortgage, 
either in writing or verbal? 


Objected to as leading. 


A. I never have, that I know of. 

Q. About the time of the Buffalo agreement, did Oliver have any 
other gentlemen here besides the parties we have named ? 

A. After the buffalo agreement, I understood it, this company 
pave him some 30 days to see if he could not tind somebody Lo 
sel] it to. That would better himself, or be as well for him. He 
told me he had in view Weston, and also Wheeler had been there 
and saw the premises. So he went down after that and got them 
up here to buffalo. They came up after that, and then he wanted 
I should go out. The day they came he wanted to sell it tothem,and 
I was in Buffalo on the d: ay they came. The ‘y were at the Mansion 
House, in Buffalo. He wanted I should assist him, do what I could. 
I talked with them about buying the premises, and urged them to 

do it,and told him that the mortgage I represented they 
3249 could have time on it if they bought the property of Oliver. 

In the course of the conversation, after they had got Oliver’s 
proposition, he made them the same propositions, as | understood it, 
that this company was going to give them, and they asked him 
why he did not let the company have it, and it was the same an- 
swer, that they had misused him, and he did not want to let them 
hav e it. 

Q. Do you baad how long this was after the Buffalo agreement ? 

A. I cannot say. It might have been two or three weeks. It 
might have been longer. I think it was within the 30 days. 
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Q. Did you mention any particular time that they might have on 
your mortgage? 

A. I said to them, if they would buy the place that they might 
have time on my mortgage. I did not name any time; they did 
not ask for any time. Then Wheeler said he had been looking it 
over partly, and from what he saw of it he would not give it for 
the property. 

Q. Was Oliver present? 

A. Yes, sir; and I heard this statement from Wheeler. From 
the view Wheeler had, he did not think that the property was 
worth it. 

Q. Do you know of a mortgage from Oliver to G. R. Haines? 

A. Yes, sir. | 

(. Was that ever assigned to you? 

A. Yes, sir. 

(). How did it come to be assigned ? 

\. Myself and Eschleman bought it. 

Q. Did you pay for it? 
3200 A. Yes, sir; I gave a note to them, and that note has been 
taken up. 

Q. You sayin your answer that with the exception of said assign- 
ment of Cunningham’s interest in said purchase-money mortgage 
you have never received or accepted an assignment of any obliga- 
tions of Oliver and Hawkins which are not :nade under and in ae- 
cordance with the terms of the Buffalo agreement. Do you recollect 
when you purchased the E. & G. R. Haines mortgage ; was it before 
or after you put in your answer in this case; the answer was put In 
the 15th of February, 1871? 

A. I cannot tell; I think before. 

(). Did Oliver ever know that you bought that mortgage ? 

A. I cannot say. 

(). With the exception of that mortgage have you received any 
assigninent of Oliver’s indebtedness and obligations other than those 
called for by the Buffalo agreement? 

A. Not that I know of. 

(). Will vou look at this paper ?—Complainant’s “ Exhibit F.” 

A. I do not think I ever saw that paper before. 

(. Have vou any recollection of its being given you by Hawkins? 

A. No, sir; I have no recollection of it. 

(. Have you any recollection of any similar proposition, either 
verbal or written, being made to you by Cunningham or Oli- 
ver? 
o251 A. I have never heard of it as coming from Cunningham. 

[ have heard just such representations come from him. 

Q. What do you mean by representations ? 

A. How he stood. 

(). With reference to a proposition ? 

A. I have never heard any such proposition of Hawkins’ about 
Gallup being receiver. 

Q. Of parties taking it in trust to run it; buying an interest in it? 
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A. I never heard of it; the description of the property and his 
affairs I have heard him talk similar to that, and ask for help. 

Q. Did you ever have an understanding with Cunningham that 
you were to help him in any way up there at Ossineke; help him to 
‘arry out any arrangement that Oliver thought he might make ? 

A. Never. 

(. Did you ever become his backer in this Ossineke arrangement? 

A. No, sir; I refused to have anything to do with it in any shape. 

Q. Do vou know the firm of Cunningham, Robinson, Haines «& 


A. Yes, sir. 
Q. Do you know who belong to it? 
A. From what I have understood from them George J. Robinson, 
H. 8. Cunningham, Calvin Haines, and Philip Ranney. 
Q. Have you any interest in that firm ? 
A. No, sir. 
@. Were you ever a partner in it? 
0202 A. Never, sir. 
Q. Do you know whether Eschleman was? 
A. I do not. 


Q. Do you recollect being in Detroit, in Mr. Duffield’s office, with 


some of these parties, and meeting a gentleman by the name of 


James B. Wayne? 

A. Yes, sir. 

Q. Will you state whe at occurred between you and him, with ref- 
erence to some notes ? 

A. Haines made a bargain for some fixtures to him and King, 
and there was a note that this company had given; Wayne wanted 
that I should indorse the note; [ told him the company was just as 
good without it as it would be for me to endorse it ; but he claimed 
that it did not look so to him, as Eschleman and myself held the 
mortgage on the property, and he desired it on thé at account, and 
insisted upon it, and I did it. 


Q. Did you tell him then that you were a member of the firm? 


A. I told him I had nothing to do with it; that I was looking for 


my mortgage. 
@. Who was present ? 


A. Calvin Haines, the old gentleman Robinson, D. B. Duffield, 


and Wayne. 


Q. Have you ever received any money upon the mortgage of 


Oliver to you; and, if so, how much, since it was made? 

A. I think there was the interest—one installment. 

(). Was that indorsed on the bond ? 

A. I think it was (referring to the bond); yes, sir. 

(). a much did you receive? 
3299 A. $2,400 in April, 1868; [ have never received any money 
by w is of payment from Oliver, or any one else. 

Q. Have you ever received any lumber or logs, rents, or profits 
from the Devil river property in any way, shape, or form ? 

A. No, sir; not one board or stick. I have had some from there 
and paid for it. 
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(. Have you ever had possession in any way of that property, or 
are you In Appesaageas of any of it now ? 
A. No, si 


Q. Did you ever belong to any firm or number of individuals 
who were working that property ? 


A. No, sir 
(). Did you ever agree to? 
A. No, sll 


(). You said you never received any assignment of Oliver’s obliga- 
tions, except the Haines mortgage, which vou bought; state how 
that was bought, Oh VOuUr OWN motion o1 by the procurement of any 
one else. 

A. I cannot say. I think the Haineses wanted to sell it. 

(). Did any third party have anything to do with it all? 

A. Not that | know of. 

(). Did Cunningham ever have anything to do with it? 

A. I do not know that he did. 

(1). Did you ever talk with him about buying it at all? 


4 
( Ybjected to as leading. 


I do not think I did. 


(). Did he ever ask you to buy any of Oliver’s indebtedness ? 


u 
o2o4 Objected to as leading. 

A. No, sir. 

(. Will you state whether, in your dealing with Oliver, you have 
at any time acted at the instance or request of any one else other 
than himself or his representatives ? 

A. I never have. 

(). So far as your own action with Oliver and his indebtedness is 
eoneerned, has any One else ever requested or asked you to do any- 
thing that you have done, or have you done it on your own judg- 
ment? 

A. I have done it on my own judgment whatever I have done. 

(). Has Oliver ever claimed to you that he was released from the 
purchase-money mortgage ? 

Objected to as leading. 

A. No, sir. 

Q. What, if any, claim has he ever made about that mortgage? 

A. I do not know that he has ever made any claim about it. I 
have never talked with him since | commenced foreclosure. 

(). At the time of the negoth ition for the Buffalo agreement how 
were you acting with Oliver—on what terms were you towards each 
other? 

A. We were on good terms, I suppose. He was around my house. 
I epee he was on good terms. 

(). How were you towards him? 

A. I was certainly trying to favor him. From his representation 
I suppose the other men were trying to rob him, and that was the 
reason lie solicited my interest. 
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Q. How did you come to be present at that conference at 
the time of the Buffalo agreement ; at whose request did you 
come up? : | 

A. I cannot say whether it was his or Hawkins’. 

Q. Would you have come up on your own account if you had 
not been asked ? 

Objected to as leading. 

A. I should not have.come up if it had not benefited him, as I 
went to a great many other places for him at his wish. 

Q. Did you have any interest in the agreement one way or the 
other ? 

Objected to as leading. 

A. No, sir. 

Cross-examination : 

Q. How long have you resided where you do at present ? 

A. Over forty years. My present occupation is a farmer, and it 
has been during these forty years, since I was large enough. I have 
been acquainted with Cunningham fifteen’ or sixteen years. He 
has been my son-in-law five or six years. I have known Eschleman 
since we were boys. We grew up together since I was fourteen. 
We have never had any difficulty in any shape that I know of. 
Myself and Cunningham and Eschleman have been in the habit of 
transacting business together for a number of years; to aslight ex- 
tent, so far as pine lands are concerned ; that is all. 

Q. Did you and Eschleman and Cunningham unite in purchasing 
from the Sault Canal Company the lands which you subsequently 

sold to Oliver? 
3256 A. No, sir. 
Q. Who made the purchase ? 

A. Land Cunningham made it, the largest portion of it, and a 
man by the name of Shaw. 

Q. Who conducted the negotiation personally in the purchase of 
that land from the company ? 

Objected to as immaterial. 

A. I do not know but I did have as much to do about it as any of 
them. I got the proposition and reported it to Cunningham. 

[am mistaken. We bought, in the first place, with Vanvalken- 
burg, of Lockport, and Shaw, too. We had quarters in the first 


>) 
place. 
Q. You say you got the proposition from the company in the first 
place ? 


A. Yes, sir. 

Q. Did you make the proposition in behalf of all? 

A. I got the proposition or condition from the company. If we 
were a-mind to do it, we had so many days to do it. I do not re- 
member the price per acre. 

Q. Would you be as likely to remember that as any other fact 
about the matter? 
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A. No, I could not. It was between one and two dollars, I should 
think. In buying the scrip of the company it brought it down. 
Vanvalkenburg did that. , 

Q. It stood you in about how much per acre? 


Objection to all testimony with reference to this purchase. 


A. I cannot tell. 
Q. Did it stand you in over a dollar an acre? 
3257 ‘A. Yes, sir. 
Q. When did Eschleman acquire his interest in room of 
Vanvalkenburg and Shaw ? 
Objected to as immaterial. 


A. I cannot tell how long it was before we sold it to Oliver. 

(). Are you and Cunningham on good terms now? 

A. I do not know anything to the contrary. 

Q. How happens it that you are foreclosing a mortgage against 
his property ? 

A. Because I want the pay. 

(. Have you applied to him for payment of- the mortgage? 

A. I have never asked him for it. 

Q. Have you ever applied to the firm of Cunningham, Robinson, 
Haines & Company for payment? 

A. They knew I was going to foreclose. 

(). Have you ever applied to the firm of Cunningham, Robinson, 
Haines & Company for payment? 

A. I do not think I have ever asked them ; I teld them if they did 
not pay it I would foreclose. 

(. Have you ever applied to them for payment of portions of the 
principal sums as they have fallen due, or for the interest as it has 
fallen due? 

A. I never have. 

Q. Since Cunningham became possessed of this property have you 
ever applied to Oliver for the payment of interest or principal upon 
the mortgage ? 

A. No, sir. 

3258 (). Have you ever dunned Oliver for any interest or any 
principal upon that mortgage since the Buffalo agreement, 
either fin writing or by word of mouth? 

A. No, sir; not that I know of. 

Q. To your knowledge, has either Cunningham or Eschleman 
ever made application to Oliver since the Buffalo agreement for the 
payment of the interest or principal on the mortgage? 

A. I} do not know anything about that. 

(). How can you explain that statement in your direct examina- 
tion, that you regarded Oliver as your debtor, if you have never ap- 
plied to him for payment of this debt? | 

A. Because the papers are against him—the bond. 

Q. Did you notify Oliver of your intentions to foreclose unless he 
paid since the Buffalo agreement ? 

A. I told him if I was not paid I was going to foreclose. 
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Q. When did you tell him so? 

A. At my place after the Buffalo agreement. 

Q. After Cunningham*sold the property to Robinson, Haines & 
Company, did you ever apply to Oliver? 

A. I told him if it was not paid I would foreclose it in a reason- 
ble time. 

Q. When was that? 

A. After that. 

Q. After the Ist of January, 1869, when Cunningham came out 
officially as a member of the firm of Cunningham, Robinson & 
Haines, did you ever apply to Robinson for payment ‘and threaten 
foreclosure if he did not pay? 

A. I cannot say whether it was before that or after. It 
3209 was after he had sold to this company ; he told me so. 

. Do you mean after the 13th of November, 1868? 
. A. Yes, sir. 

Q. At what place? 

A. It was between my place and the depot. I told him if I did 
not get my pay I would foreclose. 

Q. Will you explain why you delayed foreclosing when you were 
not in the receipt of any interest or any principal ? 

A. As quick as I got around to it I did it, as I was directed by 
counsel, at reasonable time. I was in hopes to get the pay with- 
out it. 

Q. Were you in hopes of getting pay from Oliver without it? 

A. I did not know where I should get it. 

Q. From whom were you in the hopes of getting pay without fore- 
closure ? 

A. I supposed that that property would have to pay; I supposed 
it was good. 

Q. What individuals did you. expect would use the property to 
pay the mortgage? 

A. I did not know. 

Q. Did you expect that Oliver was going to use the property to 
pay the mortgage? 

A. No, I did not. I did not know that they were going to resort 
to — pay it off the property. 

Q. Lask you the question again; how did you expect to get the 
pay for that mortgage during ‘the time you suspended foreclosure 
proceedings ? 

A. I do not know that I had any particular way in view 
3260 any more than I did not know but they would arrange it 
and pay me. 

Q. Whom do you mean by they? 

A. I did not know but Oliver and they; they never offered to pay 
it, and never told me they were going to try to pay it. 

Q. [ask you whether you did not “expect, before you commenced 
this foreclosure, that the parties who had got actual possession and 
management of that property would pay your mortgage? I ask you 
as an honest man, to answer me that question. 
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A, I have answered it; I expected to collect it from the property 
if it was not paid, and I did not care who paid it. 

(. Ihave asked you why you delayed foreclosure; you said be- 
cause you expected to get them to pay it, and under the advice of 
counsel; now I ask you how vou expected to get them to pay for 
the property, without foreclosure, and from what individuals? 

A. I do not know that I had any way of expecting the pay with- 
out foreclosing, and I told Oliver I should foreclose. 

Q. Then if you did not get your interest and principal, why did 
you refrain from foreclosing ? 

A. That was probably my way of doing it; there are a good many 
men owe me that I have not pressed to foreclose. 

Q. Did not you expect that the parties who bought the property 
to run, the property would pay that mortgage—interest and princi- 
pal? 

A. I never had uny agreement. 
3261 Q. Did not you expect that they would pay? 
A. I expected to get it from the property. : 

Q. Answer my question; did not you expect that they would pay it? 

A. I expected they would do it, or some one would do it, or they 
would be dispossessed of the property. 

Q. I wish you would answer that question, yes or no; you know 
whether you expected they would pay or not. 

A. I have answered it just as I understood it. 

Q. You have said upon your direct examination that you told 
Wheeler & Weston, after the Buffalo agreement, that if they would 
purchase the property they should have time to pay your mortgage? 

A. I did. 

Q. Now did not you say the same thing to all the propositions of 
previous purchasers, and did not you say the same thing to Robin- 
son, Haines & Co., when they purchased it? 

A. Ihave. I said here I did not say so; they have never asked 
me to say that. 

Q. Did not you say it to them ? 

A. No, sir. 

(). How happened you to say to Wheeler & Waston what you did 
not say to your own friends? 

A. Oliver wished to not let them have it, and I did it to help him, 
just as I had kept off from foreclosing on him before. 

Q. When you told Wheeler & Weston that if they would buy 
they should have time to pay the mortgage you expected to look to 

them for payment? 
3262 A. With an arrangement—I expected to, if the wished me 
to. 

Q. When the property was sold to Oliver, as ‘ ‘unningham claims, 
did you know of any other property which he possessed, which did 
not pass into the hands of Cunningham, Robinson, Haines & Co.? 

A. Not that I know of. 

Q. Did you know of any means, money, personal or real prop- 
erty, or funds of any character, which he had, out of which you 
might reasonably anticipate the payment of your mortgage ? 
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A. I did not. 
Q. You knew that this property was productive—yielded lumber— 
I suppose ? 
A. I did not know anything about it, what it was doing, only 


what he said; I had never been there but once, and then he was 
doing nothing. 
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' Q. In 1868, when Oliver came to your house, in the spring or 
i summer, can you fix the date of his first being there, as near as 
i] possible? to 
' A. I cannot fix any particular date; he was there a good many 
| times. 
et Q. Was he always there for the purpose of making some business 
i arrangement in ‘regard to this mortgage and this property : or was 


he sometimes merely visiting as a friend ? 

_ A. He was always talking about it; that is all I know about it; 
I suppose he was there a number of times for me to induce Cun- 
| ningham to take an interest—one-third or a quarter. 
| 0263 Q. Did Hawkins come down from Ossineke, and come to 
| your house, about the middle of June, 1868? 

A. I do not recollect of his being there. 
Q. Do you recollect seeing Hawkins at your house at any time 
during the month of June, 1868? © 
A. I do not. a. 
Q. Will vou swear that Hawkins did not come to your house 
about the middle of June, 1868, and show you this written proposi- 
tion from Oliver, dated June 9, 1868, addressed to Hunt and Cun- 
| ningham ? 
A. I will swear that I have no recollection of 
Q. That is the fartherest you will go? 
A. I cannot say, but he might have been there; he was there fre- 
quently. | 
| Q. You say you knew that Oliver had talked about a trust before 
i Cunningham weut up to Ossineke ? 
1) | A. I did. - 


@. When did you first become aware that Cunningham was going 


‘ae up to Ossineke? 

| A. It might have been three or four days, and perhaps more, be- 
1 fore he w ent away. | 
| | Q. How happened you to be in Buffalo the day he went away ? 


if | A. I cannot tell. 
| Q. Did not you come here by an arrangement with him for the 
purpose of receiving an assignment of his interest in that mort- 
gage; did not he send out for you and Eschleman to come in, or did 
not you then make an agreement to meet here previous to hisgoing to 
get ready for his start’? 
A. I cannot say. 

3264 Q. Will you swear that you three did not meet in Buffalo 

the day before he went to Ossineke to make an arrangement 
for his going there ? | 
| A. I would not swear that that was the business, as I had other 
| business there, and was here that day, and Eschleman was here. I 
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do not know but Eschleman was here on the board of supervisors. 

(. Will you swear that you and Cunningham and Eschleman did 
not meet on appointment that day to m: ake arrangements with ref- 
erence to his going to Ossineke, at Oliver's property ? 

A. It is my opinion that I met Cunningham at Williams’ office 
during the assignment. 

Q). The question is whether you three men did not meet here by 
appointment to make an arrangement for Cunningham to go to 
Ossineke ? 

A. I cdnnot say that; I do not recollect any such arrangement 
that was made there. 

Q. How happened it that you got together to get that assignment 
from Cunningham the very day he started for Ossineke ? 

A. I cannot tell you that. 

Q. Did not you ‘three men, Eschleman, Cunningham, and your- 
self, arrange that Cunningham should go to Ossineke to take the 
transfer of Oliver’s property; and to prepare for that did not you 
tuke counsel from Williams, and conclude that it was best that Cun- 
ningham should transfer his interest ? 

A. I never took any counsel on that. 
3265 Q. Did not you know, before Cunningham went to Ossi- 
neke, that the purpose for which he went was to take a deed 
to Oliver’s property ? 

A. I did not. I did not know what he was going up there for, 
and he told me he did not know what he should do when he went ; 
that Oliver wanted him to go, and insisted upon it. 

(). Why did you and Eschleman take that assignment of Cun- 
ningham’s interest in that mortgage without receiving any money 
from him and without receiving any obligation from him ? 

A. Receive any money from whom? 

Q. Cunningham. 

A. He did not ask for any money. 

Q. The question is, why did you take the assignment ? 

A. We took it because we owned the largest share. We did not 
want anybody else to buy it. 

(). That is the only reason you can give? 

A. That is my reason. 

Q. How did it happen that you took it just before he went to 
Ossineke, and not before and not after 

A. We took it before, and we could not take it after. 

Q. Why could not you take it after ? 

A. Because we had taken it before. 

(). What difference did it make whether you took it that day or 
any other day? 

A. I don’t know that it did make any difference. 

Q. I ask you again, was not there an arrangement made between 
you and Cunningham and Eschleman that you should take the 
transfer, so that it would qualify him to take the assignment ? 

A. There was no such arrangement. 
3266 Q. What was your own idea of what Cunningham 
shouid do? 
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A. I did not know; he said he did not know what he should do 
until he went there to look over the thing. 

Q. Did not you expect that he would look after your interest as a 
mortgagee, and, as his father-in-law and his friend, did not you ex- 
pect that he was going to protect your interest there ? 

A. I cannot tell what expectation I had at that time about it. 

Q. Do you swear that Oliver was in Buffalo within two or three 
days before that ? 

A. I think he was in two or three or five days. 

Q. Had not there been a meeting at Lockport before that? 

A. I do not know anything about it. 

(. Had not Oliver come to your house and talked over the matter 
with Haines and Ranney and you, and hadn’t he gone from your 
house to Lockport to talk the matter over? 

_ A. I cannot say; they came to my house with Oliver. 

Q. Who was at your house; yourself and Oliver ? 

A. They came for me, I recollect, when I went; Oliver was there, 
and Hawkins. 

@. And Calvin Haines? 

A. I think so. 

@. Ranney ? 


A. I wont be certain. 
Q. Can you state what the talk was? 
A. No. 
3267 Q. What did they come to you for; how happened it you 


were present at all of these conferences ? 

A. Oliver and his friend Hawkins wanted I should be there to 
assist him; he claimed they were robbing him, and I think one of 
the Haineses came -down purposely to let me know about how the 
inortgage stood. 

Q. Was not it because you had the first mortgage, and your own 
assent must be obtained to any arrangement that could be made ; 
was not that the reason that you were present at every one of these 
conferences and interviews ? 

A. I could not tell what idea they had about it. 

Q. You went merely as Oliver's hired man, I suppose; was 
that it? 

A. You can have it in that way, if you want to; I went from his 
solicitation. 

Q. Can you tell what arrangement was agreed upon at your house, 
at that time? 

A. I cannot tell anything about it. 

Q. Was not it that the Haineses should buy the property and pay 
off your mortgage and all other mortgages, and give Oliver $10,000 
in money; was not that the arrangement that was talked of at your 
house at that time? 

A. Oliver might have talked that, but I do not think they 
agreed to any such arrangement. | 

(). Did they, or did not they ? 

A. Thev did not. 

Q. Did not they agree to that, and did not they go to Lockport 


. 
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for the purpose of reducing it to writing, and was not it reduced to 
writing, at Lockport ? 
3268 A. Not according to my understanding. 
Q. And did not you then and there advise Oliver to take 
that offer and advise him it was to his benefit? 

A. I did. What I asked and advised him to take—told him ] 
would do it, but what it was I cannot say. 

Q. Did. not you expect that if that offer was carried out that the 
purchasers would pay your mortgage ? 

A. I expected that that mortgage would be paid if that property 
was good for anything. 

Q. Did not you expect that if Haines & Co. took the property and 
agreed to pay the mortgage and pay $10,000 to boot, that they would 
become debtors to you? 

A. I did not know anything about the $10,000. I expected if they 
had agreed to pay me they would, for I think they are men that 
would do it. 

Q. Did not you expect that they would pay you if the agreement 
was made? 

A. I could not expect that until they agreed to do it. 

Q. Do you say that after the Lockport meeting was had that Oliver 
was in Buffalo up to the time that Cunningham left for Ossineke? 

A. I cannot say anything about it; that Lockport meeting is some- 
thing I do not know anything about. i 

Q. Will you swear that Oliver was in Buffalo between the time 
this meeting occurred in your house and the time Cunningham went 
to Ossineke ? 

A. I cannot say. 

Q. Will you swear that Oliver was in Buffalo two or three days 
before Cunningham started for Ossineke ? 

A. He was about my house; I saw him within three or five 
3269 days, and Cunningham might have been to my place; I can- 
not say when it was, but it was about here; he was here in 

this county, either at my house or here. 

. How soon did you see Cunningham after his return from Os- 
sineke? 

A. I eannot tell that. 

Q. Did not Cunningham, when he returned from Ossineke, state 
to you all that had happened during his absence from Buffalo? 

A. He might. 

(). Did not he? 

A. I do not know as he did. 

Q. Will you swear that he did not? 

A. I could not swear that he did not. I do nut know what hap- 
pened while he was gone. 

Q. Did not he tell you what happened’? There is the point. 

A. I say that I do not know that he did. 

Q. Did not Cunningham, upon his return to Buffalo, after he went 
to Ossineke and took this deed of Oliver’s property, did not he tell 
you what he had done, and all that he had done while he was away? 

A. I do not know that he told me. 
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Q. How did you find out that Oliver bad deeded his property, real 
and personal, to Cunningham ? 

A. I found it out from what I heard them talk at the time they 
made this contract. I think he telegraphed to Oliver at the time 
they sold to this company, and then gave thirty days. 

(. Will you swear you did not know it before that ? 

A. I might have known it before. I recollect being here before, 

and heard it talked about. 
3270 Q. Will you swear you did not hear it talked of before? 
A. I won’t swear that I did. 

Q. Now, you say you took no part in the Buffalo agreement, and 
that it was of no interest to you. Let me inquire what you were 
here for even at the Buffalo agreement ? 

A. They requested me to be here. 

Q. Why did you spend that time traveling from your hones and 
come in here, if it was of no interest to you? 

A. I, perhaps, had a notion to; I cannot say. I told you they 
asked me to come. 

Q. Do you always do what people ask you to do? 

A. I do what I think is right to do. Hawkins was murmuring 
that Oliver was not worth a dollar, and he was going to lose what 
little he had, and he wanted to get- someway fixed so that he could 
get released. 

Q. Will you explain to me how selling out this property, as was 
proposed for several months at the different conferences, where you 
were present, was going to help pay your mortgages, unless the pur- 
chasers applied the earni: igs of the property? “How was it going to 
hasten your receiving your interest or principal, unless the pur- 
chacers paid? 

A. | was in hopes that there was to be a way that they would pay 
me and fix it. 

Q. You did not expect that if Oliver sold out all his property and 
got no money in payment for his property, that he could pay your 

mortgage, did you, or that he could pay any interest on it? 
3271 A. I expe ected that the real estate that the mortgage covered 
would pay it as far as it would go. 

@. Did not you expect that that real estate, transferred into the 
hands of the purchasers, would furnish proceeds to these purchasers 
with which to pay your mortgage? | 

A. From the representation I got from Evans, who had looked 
the property over, he claimed that my mortgage was not good. He 
claimed it was not worth the face of it. 

Q. That is not the question. I did not ask about Evans. I asked 
you if you did not expect the property subject to your mortgage, 
when transferred to these purchasers, would furnish proceeds to 
these purchasers with which these purchasers would pay the interest 
and the principal on your mortgage? 

A. I was in hopes the change, if we could get one, would make it 
better. 

Q. Did not you expect that the real estate mortgaged to you, 
when transferred to these purchasers, would furnish proceeds to 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 1457 


these purchasers with which they would pay the interest and the 
principal on your mortgage ? 

A. I say I had no offer from any one to pay me, and no agree- 
ment oe any one, only Oliver. 

Q. I ask you if you did not expect? 

A. I did not know as the property would pay it. I did not know 
whether there was property enough to pay it. I did not know that 
it was good. 

(). I ask you if you did not expect? 
A. I can answer it again: that I did not know what it would do. 
[ knew nothing about the lumber business at all. 
72 Q. I ask if you did not expect? 
A. I should have expected to get it that way, if any. 
Q. I did not ask you whether you should expect; I ask you 
whether vou did expect it? 
A. I may have expected it. 
. The question is, did you expect it? 

A. I cannot say what I did expect at that time; it would have 
been reasonable for me to expect it; but [ cannot say what I ex- 
pected. 

Q. Cannot you say whether or not you did expect it? 

A. No; but it would have been reasonable for me to have ex- 
pected it; no; what I did about Oliver that was no ; that the 
bond against him was not good for anything; that I should have to 
look to the real estate for it. 

(. You say you never read or heard read this Buffalo agreement, 
and yet you say a short time afterward, for the purpose of carrying 
out the Buffalo agreement, you received four thousand dollars from 
Robinson, Haines, and Ranney; how do you know you received 
it under the Buffalo agreement if you never read it or heard it 
read ? 

A. I heard it talked over at the time they made the writings; be- 
fore they reduced it to writing. 

(). Did you write two letters to Oliver about that four thousand 
dollars, one on the 5th of November and one on the 9th of Novem- 
be “ LS60? 

I cannot say whether I wrote one or two. 
Q Can you explain why you wrote the second in five days after 
writing = first ? 
. I cannot explain it; I do not recollect but one. 
3273 o Do you know whether Cunningham, Robinson, Haines, 
& Company notified Oliver of the payment of that four thou- 
sand dollars ? 

A. No; I do not. 

Q. How did they come to promise to pay you four thousand dol- 
lars and you not agree to receive it or know anything about it? 

A. I cannot say ‘about that. 

Q. Were you not so far a party to the Buffalo agreement that you 
agreed to receive from Robinson, Haines, and Ranney four thousand 
dollars? 

A. No, sir. 

183—214 
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Q. You never agreed to receive it, but you did receive it after- 
ward ? 

A. I received it; I never recollect any agreement being made 
about it. 

Q. Do not you remember that you participated in this Buffalo 
agreement that you devised the various parts of it, and that there- 
fore you agreed in Cunningham’s office and in Williams’ office that 
Robinson, Haines, and Ranney should pay you that four thousand 
dollars and that you should receive it? 

A. I know it was no such thing; there was never any such ar- 
rangement made that I recollect of. 

Q. How happened a thing to be performed that was never ar- 
ranged or agreed upon; explain that? 

A. I cannot tell you. 

Q. What amount of money did you pay for the assignment of 


s 


the E. & G. R. Haines mortgage? 
Objected to as incompetent and irrelevant. 


A. | have forgotten. 
3274 Q. You said you gave a note, and afterwards paid the 
note? | 

A. I have forgotten how much it was; I cannot tell; I have for- 
gotten the amount—four or six thousand dollars. 

Q. Did not you buy that mortgage because they were out of this 
ring ; because they were not connected with this property as pur- 
chasers or members of the firm of Cunningham, Robinson, Haines 
& Company, and did not you buy it in order to obtain control of all 
the securities ? | 

A. I bought it because they wanted to sell it. They were afraid 
that there were too many mortgages on top of it. 

Q. Has that mortgage ever been paid or discharged ? 

A. No, sir. 

Q. You still bold it as an outstanding security against that prop- 
erty? 

A. Yes, sir. 

Q. Have you ever applied to Oliver for the payment of the prin- 
cipal or interest upon it? 

A. No, sir. 

Q. Did you take an assignment of another mortgage—the C. 
Haines mortgage? 

A. Yes, sir. | 

Q. What did you pay for that mortgage ? 

A. I never paid anything. 

Q. Did you ever pay Mr. Hawkins anything for the assignment 
of his mortgage? 

A. No, sir; and I never requested it to be assigned to me. 

(. How did it come to be assigned to you ? 
3279 A. Hawkins requested that it should be assigned to me. 
Q. Why did you accept an assignment ? 
A. It was in my absence. 
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Q. Do you mean to say that an assignment of mortgage was made 
and you didn’t know anything about it ? 

A. I was not there at the time the mortgage was made. 

QQ. Haven’t you accepted a delivery of the mortgage ? 

A. Yes, sir; but I mean at the time of the agreement to assign 
I was not there. 

Q. Who caused that assignment to be made; did not Cunningham 
procure it to be made? 

A. Hawkins told me they were going to assign it to me. 

Q. What was the object of getting that under your control ? 

A. i cannot tell; it was Hawkins’ object. 

Q. You hold an assignment of mortgage, and you do not know 
what you hold it for? 

A. No, sir; Hawkins wished the company to assign it to me. 

@. Did you receive, on the 2d day of October, 1868, an. assign- 
ment, together with Eschleman, of the mortgage from Oliver to Cal- 
vin Haines and Philip M. Ranney? 

A. I cannot say when it was. 

Q. But you received the assignment; you remember that, I sup- 
pose 

A. I don’t recollect of ever having it, but they told me they 

3276 had assigned it to me; I do not recollect of ever having it in 

my possession. Haines or somebody told me they had as- 
signed it. 

Q. Did they deliver it to you ? 

A. I am not certain about that. 

Q. Did you ever pay anything to them for that — ? 

A. I never did to my knowledge. 

(). How happens it that you “have received the assiynme ent of 
Cunningham’s interest In your mortgage, and the assignment of the 
Oliver mortgage to Haines and Ranney, and the assignment of the 
Hawkins mortgage, and never have given any money or given your 
written obligation as a consideration for this assignment of all of 
them, and how happens it that these various securities are all con- 
centrated under your possession and control, and why did you re- 
ceive the $4,000 if you had paid nothing at all; what was the object 
of concentrating all these things in your hands; explain that if you 
please ? 

A. There was a sort of condition about that $4,000; that the com- 
pany was to pay so much, discharge one-half of the E. & G. R. 
Haines mortgage. 

Q. What was that company to you? You have sworn that you 
hadn't any interest in it. 

A. Thecompany paid ittome. I had nothing to do with the com- 
pany. I received the money and then wrote to Oliver where I 
should apply it. 

Q. Why did you receive these various assignments without con- 
sideration? 

A. Because these persons connected with the firm of Robinson, 
Haines & Co. chose to make them without consideration. 
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3277 Q. What did you accept them for? 


A. As I understood about the Hawkins assignment, it was 


the request of the company to assign it to me. The Ranney assign- 


ment, I cannot say how that is. I never gave anything for it. 
Q. Do you testify that you cannot explain why you accepted the 
assignment of the Haines & Ranney mortgage? 
A. I didn’t know they assigned it to me, and I never paid any- 
thing for it. They never explained it to me why. 
Q. Can you explain why Cunningham assigned his share, and 
you never paid him anything for it? 
A. We have paid him for it. 
Q. You never gave him your obligation? 
A. No, sir; we let him have money. 
Q. You never paid him for it? 
A. We paid a portion of it. 
Q. You have never had any settlement ? 
A. I do not say that we have. 
Q. Do not you say that you never have paid Cunningham one 
dollar for that assignment or given your written obligation ? 
A. I say we have paid him, expecting it to apply on that mort- 
gage. 
Q. Do not you know that no obligation has ever been made ? 
A. I know we have designed it, and I and Eschleman talked 
about it at the time. 
Q. Do not you know that up to this time no obligation has ever 
been made of a single dollar ‘ 
3278 A. I do not know that. know there has been money 
_paid which was designed to go on that mortgage. 
Q. You say Wheeler said it was not worth the amount; what 
amount ? 
. The amount that Oliver asked from what he had seen. 
Q. Can you tell me what that amount was ? 
\. No, sir. I cannot tell what this company was to give either. 
Q Was the amount Wheeler talked about the same? 
A. Yes, sir. 
Q. Did you receive a chatiel mortgage from Cunningham, Rob- 
inson, Haines & Co. of certain personal property at Ossineke ? 
A. I think so. 
Q. What was the consideration for that chattel mortgage ? 
A. It was the consideration of being their indorser. 
Q. How bappetied you to indorse for Canninghem, Robinson, 
Haines & Co.? 
A. Because they wanted I should and asked me to. 
Q. You don’t always indorse for people because they ask you ? 
A. I do where I take a notion. I indorse for a great many. 
There are a great many I indorse for in this county. | 
Q. Didn’t you go up to Detroit on purpose to see that Cunning- 
ham, Robinson, Haines & Co. got sufficient machinery to put that 
property in good running order, so as to make good earnings ? 
3279 A. I went up there partly of my own curiosity to talk 
about the foreclosure and the time, and partly because Cun- 
ningham wanted I should on his business. 
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Q. What was his business? 

A. His business was to put proper machinery there. 

Q. What interest was it to you whether proper machinery was 
put in there, unless you had an interest in the earnings 

A. I went for Cunningham. 

Q. Did not you expect that these earnings were to be applied for 
the payment of the interest on your mortgage ? 

A. I cannot answer in any other way than I have. 

Q. In going to Detroit to “help ( ‘unningham to get machinery to 
put in the property did not you have in view the object of enabling 
the company to pay your interest and principal? 

A. I was in hopes they would be successful and pay it. That is 
all there is about it. 

Q. Pay what? 

A. Pay all they agreed to pay. 

Q. Were you in hopes they would be successful and pay you your 
interest and your principal ? 

A. If they agreed to I was. 

Q. You may as well come right to the point. Did you have in 
view, in going to Detroit and helping Cunningham to get machin- 
ery put on that property, the object of enabling Robinson, Haines 
& Co. to pay the interest and principal on your “‘mortg age; did you 
or not have that in view‘ 

A. All | had in view was to get the business improved. 

Q. Did you or did you not have that in view? 

A. I do not know that I had that in view. 
3280 Q. Will you swear you did not have it in view ? 
A. I shall swear that I do not know that I had it in view. 

Q. Will you swear that you did not have it in view ? 

A. No; I don’t intend to swear that I did not have it in view. 

(). Have vou been to Detroit more than once for that purpose ? 

A. No, sir. 

Q. To what extent did you endorse for the purpose of obtaining 
machinery to go upon the property ? 

A. I cannot tell that amount. 

(). Did you ever tell anybody that you had bought teams or sup- 
plies, or property of any kind for the property up there ? 

A. No, sir; never, that I know of. 

(). Did you ever purchase teams? 

A. No, sir; not unless I did it to accommodate ; unless they asked 
him to. 

Q. Did you accommodate Cunningham, Robinson, Haines & Co. ? 

A. I do not think I ever did. 

Q. If you ever did, you know it. Did you ever buy teams to send 

up to that property ? 7 

A. I told you if I did I do not know it. That is all there is about 
it. 

Q. Will you swear that you didn’t purchase teams to send up to 
help work that property ? 

A. If Cunningham sent out and asked me to go and see a team 
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and buy it I might have done it, but I do not now recollect. 


3281 If a team was mentioned it might refresh me. I do not 


recollect of a team. If I did I did it under his wish and 
direction, asking me to do it; I should have done it if I had been 
asked to. 

Q. Did you not do it? 

A. I tell you I do not recollect it. 

. Have you ever examined the business of Cunningham, Rob- 
inson, Haines & Company ? 

A. No, sir; I never have. 

(). You say in your answer that you always understood that Cun- 
ningham. held title to make sale. I want to know the source of ; 
your understanding ? 

A. I recollect well. I understood it from the time I was up here 
that day that they made the contract with the company to sell. I 
recollect that time and understanding then. : | 

A. Can you explain why you omitted from your answer in refer- 
ence to the allegation in the bill that these assignments of these 
various mortgages were made to you without any consideration ? 


A. I could not explain it. 


Redirect : : 

Q. With reference to the price paid by you for the land you sold 
Mr. Oliver, was there a different price paid the Canal Company, a 
different price paid to Vanvalkenburg, and a different price paid to 
Shaw ? 

A. Yes, sir; and I cannot tell the price of either one of them. 

Q. Which price do you refer to when you say a dollar or two? 

A. That was the Sault Company ; the first price. 
3282 (). Were the other prices larger ? 

A. Yes, sir; double prices; that is, Vanvalkenburg’s was 
double the price of the Sault company. 

Q And Shaw’s; was it greater or less than the original price ? 

A. I don’t think there was a great deal of difference. 

Q. Did all of those lands have the same price per acre? 

A. No, sir. 

(). Some less and some more ? 

A. Yes, sir. 

®. Mr. Russell wants to know since Oliver has transferred this 
property why you haven't asked him for these payments; will you 
give the reason why you do not ask him for payment since he trans- 
ferred this property ? 

A. The reason was I did not suppose it would do any good to ask 
him; from what Hawkins said about him I did not suppose he was. 
worth a dollar. 

(. In one of your answers to Russell’s questions about a trust, you 
said that you knew something of a trust that Oliver talked about 
Cunningham taking the land under; what trust do you mean? 

A. The trust to hold it until he could sell it. 

(. Any other trust ? 

A. No other trust that I know of. 
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Q. About your being here at the time of the assignment of the 
Cunningham interest; how often do you come to Buffalo? 

A. Sometimes I come every week; I have been here as often as 
twice a week when I had business; I have been here to collect or 

sell stock to men here. 
3283 Q. Was that the time of the year when you would be likely 
to be coming here? 

A. I cannot say what business I had here that day. 

Q. Will you state whether you expected in any of these arrange- 
ments for the selling of the property that the purchasers of the 
property would pay your mortgage in any other way than because 
it was a lien on the property ? 

A. That is all the way I expected they would pay, if the property 
was worth it; I expected to get it on account of a lien. 

(. State whether or not there was ever any talk about an arrange- 
ment by which the purchaser should promise to pay you ? 

A. There never was any; I do not recollect of any. 

Q. Was Oliver ever released, or to be considered released, from per- 
sonal liability in any of these arrangements ? 

A. He never was, to my knowledge. 

Q. Mr. Russell asks you if Mr. Cunningham did not state to you 
before the Buffalo agreement what had been done between him and 
Oliver at Ossineke; now, do you recollect whether you saw Cun- 
ningham at all after he returned from Ossineke until the Buffalo 
reement ? 
A. I cannot say whether I saw him or not. 
Q. Why did Hawkins want his mortgages changed from the 
Hainses to you; did he ever tell you? 

A. No, sir; I do not know that he ever did. 

. Do you know why? 

A. I do not; I was not there when it was done. 
3284 (). Were the releases between Hawkins and the Haineses 
formal or otherwise? 


"cr 
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Objected to as hearsay. 

A. Hawkins claimed tliat they were not in his 

Q. What was your release to Hawkins? 

A. I suppose it is all right; I suppose it is now; I have been 
helping him, and letting him have money. 

(). Had you at that time? 

A. Yes, sir; I have always helped him; he owes me money to- 
day. 


GARRET B. HUNT. 


Subscribed and sworn before me, this 30th day of August, 1871. 
JAMES SHELDON, 
United States Commissioner. 


JACOB EsSCHLEMAN sworn: 


‘I live at Clarence, Erie county, New York; I am a farmer; lived 
in Clarence forty years; I was on the Devil river property a few 
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years before it was sold to Oliver; I have never beer there since; I 

do not know anything about the value of the property and the im- 
provements there now. 

, 8289 Q. Did you ever know of any arrangement of any kind 
between Cunningham and Oliver, in the fall of 1868, with 

reference to the Devil river property—I mean at the time? 

A. No, sir. 

Q. Were you here in Bnffalo at the time Cunningham assigned 
his interest in the mortgage of Oliver’s to you and Hunt? 

A. Yes, sir. 

Q. Do you know what day that was on? : 

A. No, sir; I cannot tell the exact day; I was there when the as- 
signment was made out; the parties present were Cunningham, 
Hunt, Williams, and, I think, his clerk was present. 

Q. Do you know whether there was any different date to that in- 
strument than the day on which it was executed ? 

A. I think not. 

(). Was there any conversation about the date? 

A. No, sir; not any. 

(). Do you know what Cunningham did after that ? 

A. If’I recollect right he was going to leave the city that after- 
noon; either that afternoon or the next day, but I think it was that 
afternoon or that evening. 

Q. Did he or Mr. Oliver tell you anything about where he was 
going or what he was going to do? 

A. I understood that he was going to Michigan—from him. 

Q. Do you know where in Michigan ? 

A. I think he was going up to this property ; he went up there 
with regard to some of Oliver’ s, 1 believe; as far as I can recollect 
about it: Ido not know for what particular purpose. 

3286 Q. Did he have any authority from you or Mr. Hunt, to 
your knowledge, with regard to your mortgage, in making 
any arrangement with reference to it? 

A. No, sir, not any. 

©. Was your mortgage talked about in connection with his visit 
there in any way that you know of? 

A. Not any. 

(). Have you evar made any agreement with Oliver, or with any 
one representing him, with reference to that mortgage or its time of 
payment? 

A. No, sir, nothing different from the mortgage. 

Q. Have you ever authorized any one to make such an agree- 
ment for you? 

A. No, sir, not to my knowledge. 

Q. W hat authority concerning the disposition of that mortgage 
had Hunt? 

A. He owned one-third interest previous to purchasing the other 
third. 

Q. Was that all. Did you ever appoint him agent or anything of 
that kind for you ? 

A. No, sir. 
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Q. Did you ever hear from Oliver what had been done between 
him and Cunningham at Ossineke ? 

A. No, sir, I never had any conversation, to my recollection, with 
Oliver about that. 

Q. Did he ever talk with you about it? 

A. I think noi. 

Q. Will you tell us what you know of the Buffalo agreement, as 
it is called, a negotiation and agreement between Oliver, Robinson, 

Haines, and Ranney, if anything? 
3287 A. I might answer that I don’t know anything about it 
but what I have heard talked by different ones ; I don’t know 
who talked about it. 

(. Were you present at the time the agreement was made ? 

A. I was in the city that day when they talked of making an 
agreement. Iwas in the office where there were several of them 
met together. I think Oliver was there. I didn’t hear the conver- 
sation. I was not called to take part in that in any way by any- 
body. I did not hear them talk anything about it. I was not there 
during the whole time. I was there probably half an hour in the 
morning. I did not go to Williams’ office at that time; I was in here 
on business. I had leisure in the morning. I was running around 
until about nine or ten o’clock, and I happened to get in there. I 
do not know that I know anything about this matter. I might 
have known and | might not have known; I cannot tell it. I 
know that I did not go there purposely on this business. 

Q. After the Buffalo agreement was executed was there any ar- 
rangement, and what was it, with reference to the payment of the 
Eschleman and Hunt mortgage? 

A. I have not made an arrangement and I have not heard of any 
arrangement with anybody different than the mortgage. 

A. Has any one ever claimed a different arrangement ? 

A. Not to me, 

Q. Has Oliver? 

A. No, sir. Nobody; I know the firm of Cunningham, Robin- 

son, Haines & Co. , 
3258 Q. Do you know who the partners are ? 
A. I do not know that I do—Cunningham, Robinson, 
Haines & Co.; I can’t tell which of the Robinsons; the young man, 
I believe, and C. Haines; I am not a member of the firm; I do not 
know whether Hunt is or not; I do not know whether H. M. Rob- 
inson is or not. 

Q. Have you ever had any money on that mortgage by way of 

payment for Oliver? 
' A. Yes; I have had settlements. 

(. When was that? 

A. One year’s interest, I believe; the first year’s interest, | think. 
I have never received any money. 

Q. At the time you and Hunt sold your property to Oliver I did 
not see any cash paid down. 

A. I have not had possession of any part of the property since the 
sale to Oliver ; I have never received anything off of that. 
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Q. Have you any knowledge or did you ever hear of any agree- 
ment by you and Hunt that you were to defer the payment ‘of your 
mortgage until all of Oliver’s other debts were paid? 

A. No, sir. 

(. Did you ever make any such agreement? 

A. No, sir. 

(). Ever authorize any one to make such an agreement ? 

A. I never did. 

Q. Did you ever know about an agreement between Oliver, two 
of the Haineses, and some other parties, perhaps, at Lockport? 

A. No, sir. 
o289 Q. Did you and Hunt; or you individually, as owners of that 
mortgage, have any arr angement about its disposition with 
Cunningham—leave it with him, giving him authority to make 
an arrangement about its payment, and, if so, what was that agree- 
ment? 

A. I do not recollect, but I do not think we made any arrange- 
ment. . 

Q. This assignment of Cunningham’s interest in this mortgage 
to you and Hunt, which has been put in evidence—will you state 
what the consideration for that assignment was—whether paid in 
money ? 

A. He’ — the money on that assignment, but not at the 
time he made it. I think, as near as I can recollect, he received 
between four 8 six thousand dollars; I think there was six thou- 
sand. 

Q. Have you ever had any agreement with any person or per- 
sons whatever with reference to the payment of this mortgage in 
a different way from the mortgage with any person or persons 
whatever ? 


A. No, sir. 
Cross-examination: 


Q. Has Hunt been in the habit of transacting business for vou, 
to a considerable extent, in matters where you were jointly inter- 
ested ? 

A. No, sir; I think not. 

Q. How long have you known Hunt? 

A. I have known him ris ing 20 years. 

Q. How long have you known George J. Robinson il Henry M. 
Robinson ? 

A. I have known them since they got into this trade. 
3290 Q. Did you make their acquaintance at the time you came 
here to attend tlhe Buffalo agreement ? 

A. I could not tell you; I saw George Robinson at that time; I 
do not know that I ever saw him before; I could not tell you whether 
I saw the old man then or not; I could not say whether I had seen 
him before that. 

Q. I want you to reflect a little with regard to whether Hunt has 
not been in the habit of transacting business, representing you in 
matters where you were jointly interested ? 
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A. I stated that I did my own business. 
Q. Has not he frequently represented you in your joint matters? 
A. Where we were interested in the same acts, such as buying 
this land or se!ling this land. 
He represented you in that? 
Ido not know that he represented me. I represented my- 


Did he do business for you ? 
[ did it myself. 

2. Do you swear that he has never represented you in any of his 
joint transactions ? 

A. I do not know that he has. 

(). After this property was sold, as is claimed, to Cunningham, 
Robinson, Haines & Co., and they proceeded to run it and got the 
earnings of the property, did not you expect that they would apply 
those earnings to the payment of the interest and principal upon 
this mortgage ? 

A. I did not know what they would do. 
3291 Q. I did not ask you what you knew; I asked you if you 
expected ? 

A. | expected that that had to be paid by somebody; and I ex- 
pected they thought it subject to claims and undoubtedly they would 
pay it. 

Q. You had expected that they would pay the interest and prin- 
cipal of your mortgage out of the earnings of the property ? 

A. I expected parties who bought it, of course, would pay it, or 
see that it was paid. 

(. Have they ever done it? 

A. No, sir. 

(). Have they ever paid any portion of the other incumbrances 
upon that property, to your knowledge, either principal or interest ? 

A. I do not know. 

Q. Do you know what they have done with the proceeds, the 
earnings of the property ? 

A. No, sir. 

Q. Have you ever made any inquiry upon that subject ? 

A. No, sir. 

Q. I believe you have got no principal or interest on the mort- 
gage since then? 

A. No, sir. 

Q. Did not you feel a little interest to make a little inquiry into 
the matter and find what was being done with the matter ? 

A. That was the reason I commenced foreclosure. 
292 (). Before you commenced foreclosure did not you feel 
some interest in finding out what was being done with the 
property ? | 

A. I felt some interest, but I never could find out anything. I 
did not know where to go. 

Q. Did you undertake to find out? 

A. I did not know what | would do to undertake it. I did not 
know whether tuere were any earnings there. 
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Q. Did you undertake to find out whether there were any earnings 
there? 

A. No, sir. 

Q. How long have you known Cunningham ? 

A. I should think probably 20 vears. 

Q. Did you know him before he became son-in-law to Mr. Hunt? 

A. Yes, sir. 

Q. Are you on bad terms with Cunningham, Robinson, Haines 
& Co.? 

A. No, sir. 

Q. Why then do you undertake to foreclose upon this property and 
cut them off. What is the object of it? 

A. All I know about that is that I ordered this mortgage to be 
foreclosed. I didn’t know who the parties were and nothing about 
it. I supposed that our counsel would understand that, and fore- 
close when it was necessary—proceed against all parties. 

Q. You know that Cunningham, Robinson, Haines & Co. are in 
possession of this land, and working it, don’t you, the land that is 
mortgaged to you? 

A. How could I know that? 

Q. Do you know it? 

A. No, sir; I do not know it. 
3293 Q. Who is in possession of it? 
A. I cannot tell you. Somebody is. 

Q. Did not Cunningham, or Robinson, or Haines, or any of them 
ever tell you that they were working it, and cutting off timber at a 
pretty rapid rate? 

A. I supposed they were. 

Q. Did you ever apply to Cunningham, Robinson, Haines & Co. 
for payment in money on account of the mortgage ? 

A. No, sir. ) 

Q. You did not expect to get pay without asking, did you? 

A. I supposed that the parties interested would say that it was 
paid, and I had expected Haines to say that it was paid. 

Q. Did you ever apply to Oliver for payment of the principal, or 
interest, after this Buffalo agreement, before commencing suit? 

A. No, sir; I do not know that I did. 

Q. You say that four or six or eight thousand dollars has been 
paid to Cunningham for his interest in the mortgage which he 
assigned to you; will you state when and where and in what sums 
those payments were made—or any of them? 

A. In the fall of 1868 we paid him $4,000. 

Q. Who do you mean by we? 

A. Myself and Hunt. 

Q. Can you produce a receipt for the money ? 

A. No, sir. : 

| Q. Can you show its indorsement upon the assignment? 
3204 A. No, sir. i 

Q. Can you give any written evidence of the fact ? 

A. No, sir. 


~~ 
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Q. Did you take any obligation from him to pay you any money 
when he made the assignment to you? 

A. No, sIr. 

Q. He paid you none then ? 

A. No, sir. 

Q. And you testify now that you paid him $4,000 in the fall of 
1868 ? 

A. Yes, slr. 

Q. What individual paid it to him? 

A. I think I paid the greatest portion myself. 

Q. With your own hands ? 

A. Yes, sir; I don’t know but the whole. 

(). Had you any money: transactions with Cunningham besides 
the alleged purchase of this interest in the mortgage ‘ g 

A. We had some transactions previous to this. 

(. And some since, I suppose’? 

A.. Might have had some since. 

@. You had run accounts with him—various accounts; didn’t 
you? 

A. Some. 

Q. Do you swear that you paid him $4,000 or any sum as and 
for a part of the purchase-money of his interest in that mortgage 
and made that application ? 

A. I considered, since we had this assignment of his mortgage, 
that we paid that part towards it. 

(). What is the ground of your considering it so? 
3295 A. The ground that I had the : assignment I considered it 
safe to pay “him some mone y. 

(. Did either you or he apply that $4,000 upon the assignment 
of that mortgage?. 

A. That is the reason that I paid it to him. 

Q. Did you apply it or did he apply it as and fora part of the 
purchase-money of his interest in that mortgage ? 

A. I did; I paid it to him. 

Q. Did you apply it upon that—not that you paid it to him? 

A. I did. 

(). How did you apply it? 

A. I paid him the money. 

Q. You owed him other sums, did you not? 

A. No, sir; it might have been a few dollars less than a hun- 
dred. 

(). Did you take any written statement that you applied it upon 
the purchase-money of that mortgage ? 

A. No, sIr. 

(). It was endorsed nowhere? 

A. No, sir. 

Q. Is that the way you do business generally ? 

A. I do considerable that way—more than I ought to. 

Q. Do you know whether he made any endersement or any state- 
ment or entry ? 


A. I do not. 
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Q. Do not you know that he did not? 

A. No, sir; I do not. 

Q. Can you give the date of your payment of the $4,000 to 

him ? : 
3296 A. It was in the fall of 1868, the 1st of October, I think; 
about the Ist. It may have been the Ist of November. 

Q. What sort of funds did you pay it to him in; eash or drafts? 

A. I think that he got the currency. 

(). Go to the bank and get the money? 

A. I got it at different places. I got some at the bank. 

Q. Did you go into town on purpose to pay it to him? 

A. I was in town about all the time at that time. I was here for 
a month or two at a time. 

Q. Why did you usethis language: You say, inasmuch as he had 
assigned his interest in the mortgage by a paper, you thought it was 
safe to pay him some money. What do you mean by that? 

A. I mean that it was security for paying him the money. When 
he assigned his mortgage there was no price set that he should have 
for it. : 

Q. Has there ever been any price set or bargain made what he 
should have for it up to this date? 

A. No, sir. 

(. How happened you to receive that assignment on that partic- 
ular day ? : , 

A. It seems that he wanted to sell it. 

Q. Did he send for you to come into town? 

A. I was to be in town about that time. I think he didn’t send 
out. I was in town weeks at a time. 

Q. Why did he make that assignment just before he started off to 
Oliver's property? 

A. I do not know. I supose that he wanted some money. 
d297 @. He did not get any? 
A. He got some afterwards. 

@ Did you make any entry of the payment in any book kept by 

you? 
A. I have no book. I kept a small memorandum-book and have 
lost it. The fact is, I have lost that year’s memorandum-book. | 
referred to the book to find out certain dates, and I could not find 
the memorandum ‘book. 


Redirect examination : 

Q. Mr. Russell asks you if you did not inquire to see whether the 
firm of Cunningham, Haines & Company had made any profits. 
Was there any understanding or agreement by means of which you 
could compel Robinson, Haines & Company to pay you any profits 
there ? 

A. No, sir. [I should consider it an insult to inquire anything 
about their business. 

Q. Did you have anything to do with their profits ? 

A. Never; no, sir. 
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Q. Was there any understanding that they were to be applied on 
this mortgage? 
A. No, sir; never. 


JACOB ESCHLEMAN. 


Subscribed and sworn to before me, this 30th day of August, 1871, 
JAMES SHELDON, 


United States Commissioner. 


A El ANN, 


- 3298 Puitie M. RANNEY, sworn: 


[am 25 years old. I live in Buffalo. I have lived here over two 
years. Before that I lived at Lockport. I have lived there since 
1856. I have been in business for myself for five years. I went 
into partnership with C. Haines Jan. 1, 1867. I know Oliver. I 
know the Devil river property. I have been there. I think the first 
f [time] I was there was in 1868 ; it might have been 1867, but I think 
it was 1868. I did not go through the pine lands at that time. I 
; went over the part of the property where the improvements were. 
¥ The first time [ went there I think they had not built the steam 
t. mill. ‘They had not got it finished. 

“y Q. Are you competent to judge of the value of that property, that 
’ part of it which you saw, from your experience gained in busi- 

, ness ? 

- A. I can make a statement of what I think they were worth, of 
5 course. — : 

. = (). What experience have you had? Do you know anything 

ai about the value of mills? 


a 7 


Y : A. No, I do not. 
Ga (). Was Oliver indebted to the firm of C. Haines & Co., in 1868? 
; i ' A. Yes, sIr. 3 
4 ay 3299  Q. By mortgage? 

a2, A. Yes, sir; on a mortgage; some moneys, I believe, that 


we got a mortgage for. In all, I think, Oliver, and Oliver & Rob- 
inson owed us about $22,000. We had a $10,000 mortgage and 
$4,000 chattel mortgage. 

Q. Had you any business connection or other connection with 
Henry 8S. Cunningham in October, 1868. Were you partners with 
him ? 

A. No, sir; we were not. 

Q. Did you know anything about Cunningham’s visit to Ossineke 
in 1868, at the time he went, or before he went ? 

A. No, sir. 

Q. You had an agreement with Cunningham .as representing 
Oliver in October, ’68, in Buffalo? 

A. Yes, sIr. 

Q. Who are the parties to that agreement? 

A. Henry 8. Cunningham, George D. Robinson, and C. Haines 
& Co. 

@. Who are C. Haines & Co.? 
A. Calvin Haines and myself. 
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(. How was that agreement first initiated, who first began the 
negotiation ? 

A. I think Cunningham wanted to sell the property to us. I saw 
Oliver during the course of those negotiations. I should judge 
about a week or ten days before the thing was settled. It was in 
Buffalo that I saw him. 

Q. Did you talk with him any ‘ 

A. 2 es, sir. 

Q. W ho represented your firm ? 

A. I think I was here more than Haines, and took more part 

in it. 
3300 Q. He took some part in it,; did he? 
A. I could not tell; I have very little remembrance about 
his being here. 

Q. Did you talk personally with Oliver about this agreement ? 

A. Yes, sir. 

(. How often did you talk with him? 

A. I could not tell; I suppose we were all there together; we were 
interested in knowing about the property ; I had more than one in- 
terview with him; I remember seeing him in Cunningham’s office, 
and also in Williams’ office. 

Q. Was any agreement made between you and Cunningham that 
Oliver did not know of? 

A. Nothing that I know of. 

Q. Had the agreement, as it was finally consummated, been talked 
over with Oliver—over all of it? 

A. Yes, sir. 

Q. What did Oliver say to it? 

A. He seemed to be satisfied with the agreement. 

Q. In these negotiations and this agreement in Buffalo did you 
have any agreement with Hunt and Eschleman about their mort- 
gage? | 

A. No, sir. 

Q. Did you talk with them about their mortgage—what they had 
done and what they should do with it? 

A. Ido not know that we did. I understood if we bought the 
property they would be lenient with us and would not push us. I 
understood if we took that property, they considered that we bought 
the property—that they would get their pay. Haines was a man of 

means. 
3301 Q. Did you ever agree to pay the mortgage? 
A. No, sir. 

Q. Did Haines to your knowledge? 

A. No, sir; he never did, to my knowledge. 

Q. Was there any agreement made by Oliver in connection with 
this Buffalo agreement—made by him personally ? 

A. I think he made an agreement; he had some lands there; he 
claimed it was a homestead. 

Q. The fact whether he did make any separate agreement of his 
own? 

A. Yes, sir; he made an agreement there; it was about the home- 
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stead. In case we bought it we didn’t want him coming in on 
damages in case we overflowed the homestead or anything of that 
kind. 

Q. Was that the agreement put in writing, about flooding the 
homestead ? 

A. I suppose it was. 

(). Is that the agreement? (Presents paper—‘‘ Exhibit A.”) 

A. Yes, sir. 

Q. Do you recollect under what circumstances that was made, and 
where? 

A. It was made in Williams’ office. George D. Robinson, myself, 
and Oliver and Williams were present, and I think Cunningham. 
I dont know that Hunt and Eschleman were there then; Hawkins 
was there. 

Q. Did you remain until the agreement between you and Cun- 
ningham, representing Oliver, was reduced to writing by Williams, 

and did you sign it? 
3302 A. I was there and signed the firm name; Haines was not 
there. 

Q. You heard the agreement read at that time, did you; was it 
read over before it was executed ? 

A. Yes, sir. 

Q. State whether it differed in any way from what you had talked ? 

A. It differed in no way at all. 

@. Did Oliver remain to see it signed and executed ? 

A. My impression is that Oliver did not remain untilit was signed. 
I know that Hawkins was there, and in hisstead, as I understood it. 

Q. What made you think that Hawkins was there in Oliver's 
stead ? 

A. My impression was that Oliver gave those instructions and 
stated it before us all that he would leave Mr. Hawkins there in his 
place; whatever he did would be right. In my remembrance he 
did make that statement. 

Q. The agreement that was made appears to be in two different 
handwritings. Do you know how that came? 

A. I remember seeing Mr. Williams writing. He was writing 
part of it while the other sheets were being copied. He read the first 
and sent them out to be copied by Barton, and he was writing there. 
We were in a hurry. 

Q. Do you know the reason that Williams did not have the entire 
thing copied ? 

A. We were in a hurry to have it finished up. I think it was in 
the evening when we closed it up. Iam pretty sure it was after 
four o’clock, anyway. 

Q. Why were you in a hurry to close it up? 
3303 A. It had all been decided and we wanted to finish it up ; 
I did. I wanted to put the signatures to it. I wanted to go 
back to Lockport. 

Q. Your firm had a mortgage upon lands of George W. Hawkins in 
Niagara county? 

A. Yes, sir; and I think in this county also. 
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Q. Was this mortgage assigned to any one in pursuance of this 
agreement; and, if so, to whom ? 
A. I believe it was assigned to Hunt. Hawkins requested me to 


‘assign it to Hunt. 


Q. (Presents “ Exhibit Q.”) Is that it? 

A. Yes, sir. 

Q. Was the mortgage of Oliver, upon some of the Devil river 
property, assigned to Robinson, Haines & Co. ? 

A. Yes, sir. 

Q. Do you recollect the date of that assignment’? 

A. Yes, sir; the 2d day of October. 

Q. The day before the Buffalo agreement? 

A. Yes, sir. 

Q. Will you state why the Oliver mortgage to C. Haines & Co. 
was assigned the day before the Buffalo agreement was made ? 

A. We were about to buy the property, and there were other claims 
on the property, and we didn’t want any claims in ahead of that 
claim. 

Q. Were there other claims on the property besides those which 
you were to take care of in the Buffalo agreement? 

A. We did not agree to take care of any; we bought it subject to 
them. There were other claims. 

Q. Was this assignment made of your own motion? 
oo04 A. Yes, sir. 
Q. Did you take any legal advice? 

A. I asked Mr. Williams if I took the title to it while we held the 
mortgage; whether it would merge the mortgage in, so that it would 
not be good for anything, and he said he thought it would. That 
is my impression. 

Q. And was it in consequence of that that this assignment was 
made ? 

A. Yes, sir. 

@. Hunt never paid you anything for that assignment, did he? 

A. I never got anything for it. 

Q. In the Buffalo agreement there is a period of 30 days, during 
which the agreement was not to operate; will you state why that 
was put in, and what its object was, and at whose request ? 

A. We did not want to take the property in the first place; we 
wanted somebody else to buy it if they would, and we consulted 
with Oliver, and he was confident he could sell it to other parties ; 
all we wanted was our money, and if he could sell it to anybody 
else he had the privilege to do it in 30 days; not only in 30 days, 
but we gave him afterward; if we could get our money we were 
willing to sell the property. 

Q. Why did you consider it necessary to take the property in the 
fall of 1868? Under this arrangement why did you think it neces- 
sary to close it that fall? 

A. We thought we could never get pay out of it unless we did 
buy the property. ° 

Q. Why did not you give longer time than 30 days? 


~s 


“,- 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 1475 


3305 A. He once gave us the refusal of the property to pay debts 

and $10,000. We had somebody to look over the property, 
and he thought it was not worth that, and we should not take it, 
and he gave us 30 days to look i over. 

Q. Had the season of the year anything to do with closing this 
up ? 

A. If we took it we had to put our supplies right in, and we 
understood that what supplies we put in, if anybody else bought the 
property, they were to pay us for these. We had to go right on and 
put the supplies in. We could not wait any longer. 

Q. Did you have at any time with Oliver, or Cunningham, as his 
representative, any agreements as to the payment of the Hunt and 
Eschleman mortgage, or any of these claims mentioned in the Buf- 
falo agreement other than’ those expressed in the written agree- 
ment? 

A. No, sir. 

Q. Have you at any time subsequently agreed to pay those claims? 

A. No, sir. 

Q. When did you first hear, if ever, that Oliver objected to this ° 
agreement, and claimed that it was not as it should be? 

A. I think it was the summer of 1869. 

Q. How did vou hear it? 

A. Lremember hearing that Oliver had been up on the lakes 
looking at that, and saying that he was going to have the property 
back. 

Q. Did he ever come to you personally and claim anything wrong 
in that agreement? 

A. No, sir; never. 

Q. Did he ever write you to that effect? 
3306 A. No, sir; I have never seen any, at least. 

Q. When did Cunningham go into copartnership with you 
and Haines and Robinson ? 

A. In January, 1869, I believe. 

Q. When did he first talk about going in with you? 

A. That was the first I heard about it; m 1869. 

Q. Did you have any understi anding of that kind, or look towards 
going into partne! rship at the time of this agreement? 

A. No, sir. 

(). Did you pay Cunningham anything for that agreement, per- 
— apart from his connection with Oliver? 

. I never paid him a cent. 

= Do you know whether he received any benefit from that agree- 
ment personally ? 

A. No, sir; 1 do not think he ever got a cent. 

Q. Who is operating the Devil river property now. 

“A. Cunningham, Robinson, Haines & Co. 

(). Who are? 

A. Henry 8. Cunningham, Geo. J. Robinson, Calvin Haines, and 
P. M. Ranney. 

Q. Has Hunt any interest in the firm ? 

A. No, sir. 
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Q. He has no interest in the property, other than his mortgage, 
that you know of? 

A. None at all. 

Q. Has he ever claimed any ? 

A. No, sir. 

| Q. Has he ever received any profits of the firm as a partner ? 
3307 A. No, sir. 
Q. Has he received any profits anyways ? 

A. No, sir. 

Q. Is Eschleman a partner with you ‘ 

A. No, sir. 

Q. Has he ever received any of the profits of the firm ? 

A. No, sir. 

Q. Has he ever claimed any interest in the property up there? 

A. No, sir; not above his mortgage. 

Q. Is Henry M. Robinson in the firm? 

A. No, sir. 

Q. Has he ever claimed any interest in the property ? 

A. Never to me. 

Q. Did you ever hear of his claiming any? 

A. No, sir. 

Q. Or Hunt or Eschleman ? 

A. I never heard of any of them claiming any interest. 

Q.-Did you ever say anything to Hunt, at ee time Oliver came 
down here, about his going into the concern, rr taking any interest 
in the property ? 

A. I have heard him say that he didn’t want anything to do with 
the matter; it was not his business; farming was his business. 


Objected to as proving the statement of one defendant by another 
defendant. 


Q. (Presents paper to witness). Do you know anything about that 
paper ? 

A. Yes, sir; this is Oliver’s quit-claim deed that he agreed to give 
the company when we bought. 

Q. Whom did Oliver give that to? 
3308 A. I think he gave it to Geo. J. Robinson. 
Q. Were you present when he gave it to George? 

A. No, sir. 

Q. Do you know anything about the way the timber has been cut 
by your firm at Ossineke ? 

A. In the usual way. 

(. Seen the timber ‘that has come from there‘ 

A. Yes, sir. 

@. How does that run? 

A. I should judge last year it ran about 22 or 25 per cent. culls, 
about 12 per cent. uppers 

@. How is that? 

A. That is just a fair run; it rans heavier — the culls, as is usual. 

Q. What does that show ? 

A. It shows that they cut the timber to advantage—that is, they 
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have cut it close; for instance, a man cutting a tree may cut so the 
stake is all left in the stump not taken down to the log, and it would 
run higher to uppers and not so many _ but they cut it close, 
so as to get all the timber there was. 
Q. What does that show, if anything, with reference to the selec- 
tion of timber ? : 
A. It looks as though it had been cut right along; if they have 
taken all the good timber [ do not know where the poor is. 
Q. Do you know anything about a company called the Ossineke 
Lumber Company ? 
A. No, sir. 
(). Did your firm ever have that name ? 
A. No, sir; we never had that name. 
3309 Q. Did you ever use that name in any way in your busi- 
ness ? 

I know that George J. Robinson had stencil-plates made for 
bags saying “Ossineke Mill Company;” I saw it up there; our bags 
werd marked in that way; the bags that were sent for feed back and 
forward; Ossineke gives the name of the place it goes to; the reason 
he gave for doing it was because the firm name was so long. 

Q. Is that the only way the name has been used ? 

A. That is all; probably some tools might have been marked so 

Q. Were Hunt and Eschleman consulted at all in respect to their 
mortgage interest with reference to your Buffalo agreement and Mr. 
Oliver? 
A. I do not know that they were. 

. Who did Hunt appear to represent in this negotiation? 

A. He was there to represent his interest in the mortgage. 

Q. Did he represent anybody else ? 

A. Never that I know of. 

Q Do you know who got him there—who sent for him ? 

A. No; I do not. 

Q. What were the relations at that time between Hunt and 
Oliver—friendly or otherwise 

A. Friendly. 

Q. Whom did Hunt appear to be acting for—in whose favor? 


(Objected to.) 


> 


3310 A. I do not know that he acted in any one’s favor; as to 
whether he was a friend of Oliver’s, Oliver was stopping with 
him; I heard of his going out there. 

(. Whom was Hunt with during these negotiations, Cunningham 
or Oliver? 

A. So far as I saw, I should judge he was with one as much as the 
other. When I first came up with Haines, I went into Cunning- 
ham’s office and found Oliver, Hunt, and ¢ ‘unningham there. 

Q. What part in these negotiations did Eschleman take, if any? 

A. I do not know that he ever said a word. 

Q. Was there ever any agreement between your firm and Oliver 
as to their et his liability under this mortgage ? 


A. No,s 
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Cross-examination : 

(. What was the object of your going to Ossineke in 1565? 

A. | went up there to see if he was going to fulfill his agreement 
to send us lumber. 

(). What date? 

A. About the 1st of July, 1868. It might have been in 1867. I 
think the first time I was up there. Oliver himself was in posses- 
sion of it. 

Q. That was in 1867; when you were there in June, 1568, who 
Was in possession ? 

A. I think Oliver and Robinson. 

(. Did you see Oliver there at that time? 

A. Yes, sir. 

(©. Who else did you see? 
3311 (I think I saw Robinson there then—George. I do not re- 
member seeing the old man. 

Q. With whom did you have any business interviews when you 
were there the first time ? 

A. I must have been there in 1867, because the first time I went 
up | remember we were very anxious about our lumber; we were 
very anxious about having it come forward. 

Q. Are you certain you saw Oliver there in 1868?” 

A. I think I saw him there at the time. 

Q. Who went up with you at that time? 

[ think that Mr. Haines went up with me, and also Albert 
Haines, his son. 

Q. Before going up there had you seen George Hawkins in Buffalo 
or Lockport? He had come down with a proposition for the pur- 
chase for the property ? 

A. Yes, sir; I saw him. 

Q. Was it in consequence of that interview that you had with 
George Hawkins that you went up there? : 

A. I think at that time it was. It seems to me I saw a letter of 
Oliver’s. 

QQ. Was that letter addressed to you, or to Hunt and Cunningham? 

A. I do not remember. I think there was a letter to us. 

(. Did you also:see that letter; was it shown to you by Hawkins 


. 


at that time? 
“Exhibit F.” 
A. It is my impression that this 1s the instrument that Hawkins 
showed me when he came down. 
3312 Q. Did you at that time, or later, perhaps in August, em- 


ploy a man by the name of Johnson, of Saginaw , to go over 


the property and make an estimate of the standing timber * 
A. Yes, sir. 


. How many acres did he estimate ? 
Objected to as incompetent. 

Q. What report did he make to you? 
A. He made an unfavorable report. 
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Q. Can you tell what it was? 
Objected to. 


A. I remember he said he did not think there was fifty million of 
pine on it. 

Q. With what view did you send Johnson there? 

A. To look over the property, to make an estimate. 

Q. Was that preliminary to negotiate for a purchase” 

A. Oliver agreed to get us the refusal of the property for paying 
the debts and $10,000, and we refused, after receiving that state- 
ment. , 

Q. When Hawkins showed you “ Exhibit F,” did you talk with 
Cunningham or Hunt or any person about the proposal made here? 

A. He came to us at I sock port: We were in Loe ‘kport then. I do 
not remember having any talk with them. 

Q. Did you ever hear ( ‘unningham or Hunt refer to this paper? 

A. No; I do not remember hearing him. 

(). Did anybody else look this paper over with vou? 

A. I think Haines and I. I won’t be sure that Haines did at 
all. I know that I looked it over. I won't say that Haines had at 

all. 
d0313 Q. When Cunningham went up there in the fall of 1868 
and took a deed from Oliver of the real property and a bill of 
sale of the personal pruperty, were you aware of the fact that he was 
going up? 

A. No, sir. 

Q. When did you ascertain that‘he had been up, and what he had 
done when he was there? | 

A. I think after he got back here and wanted to make a sale to us. 

(). How soon after he returned ? 

A. I think it must have been in September. 

Q. When he wanted to sell the property to you, do you remember 
what statement he made” 

A. That the property was for sale. 

(). W hat did he sav—I have been up there and I have done so 
and so ‘ 

A. No: he never made any statement of what he had done. 

Q. He told you he had been up there? | 

A. I do not know that he told me he had been up there. I think 
[ heard that from Robinson. 

®. Which one? 

A. George. I think he wrote to us that Cunningham had been 
there about the middle of September. 

(. Did Geo. Robinson, in that letter, make any proposition to you 
to buy the property ? 

A. I think not. 

Q. Had you and he had any negotiation about buying Oliver's 


>. 


interest before that time ? 


A. No, sir. 
J314 Q. Did you, at any time, telegraph to ome Robinson, or 
he to you, with regard to the matter of the sale? 
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A. I do not remember that I did? 

Q. Did you telegraph from Lockport to George Robinson : “ Oli- 
ver will sell as we talked ; meet us here”? 

A. We had this agreement that we backed out of. Before that we 
had a talk about buyi ing the property. Robinson, C. Haines & Co. 
had a talk of buying that property then. Ido not know that we 
telegraphed ; I do not remember any telegraph. 

Q. How soon after Cunningham made the proposal to you did 
you see Oliver on the subject ? 

A. I think it was in the last two weeks of September. 

Q. Did you see Oliver and ¢ ‘unningham together ? 

A. Yes, sir. 

(. I mean before the Buffalo agreement ? 

A. I think we came up the last week in September, and we had a 
week or ten days before the agreement. I think I came up once; I 
won't be sure. I do not think I came up to see Cunningham before. 
We came up during this general conference about the property. I 
do not think I saw him before. I think he wrote us before. 

(). Did you understand the relation then existing between Cun- 
ningham and Oliver, at the time ( unningham proposed to you to 
buy. the property ? 

A. I think we understood that he had a title to the property. 

(. You say you always understood that you were not to be 
crowded on the Hunt and Eschleman mo ‘tgage, and that they would 

get their pay. What do you mean by that? I do not ex- 
8315 actly understand that. Do you mean thatthe purchasers ex- 

pe cted to pay that mortgage and that the mortgagees expected 
to receive their pay from the pureh: users ? 

A. Yes, sir; we expected the property was good for it; they were 
going to get their pay for it. 

Q. That is not exactly the same thing. 

A. We never agreed to pay that, mind you. We bought the prop- 
erty subject to these claims. | 

Q. But you say, also, you never agreed to pay any claims ? 

A. We never agreed to pay any mortgages upon it. 

Q. But only took it subject to the claims ? 

A. Yes, sir; all the property subject to the claims. 

Q. How do you understand this language in the Buffalo agree- 
ment? Near the bottom of page 1 it says, “ and is to be subject to the 
following claims.” Then on page 2, near the bottom, it says, “said 
parties of the second part agree to take said prope rty subject to the 
above claims, and hereby agree to assume and pay, at the time of 
the conveyance of said Cunningham, one-half part,” and so on. 

A. That isin payment for the purchase, not in payment of the 
mortgage. 

(). “"Y ou do not understand, then, that you assumed to pay any of 
those mortgages ? 

A. No; we took the property subject to those mortgages. 

Q. What did you understand by the taking of the property sub- 
ject to claims? 
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3316 A. We buy the property subject to those claims. If aman 
buys a house with a mortgage on it, if he forecloses on it we 
will have to lose the house. 

Q. Is not your understanding that when you buy property sub- 
ject to claims that you pay those claims? 

A. I do not understand it so, unless we want to. If we want to, of 
course We can. 

Q. Did you take counsel upon that subject at the time ? 

A. No, sir; took no counsel but common sense. 

Q. But common sense is not always law, unfortunately. Do you 
know whether Cunningham with regard to it? 

A. No, sir; I do not know that he did. 

Q. Were any of the earnings of the property after you received 
the quit-claim deed from Cunningham ever applied to the payment 
of the interest or principal of any of these ineumbrances ? 

A. No, we have not used any of the earnings of the Company to 
pay these. 

Q. What have you done with the earnings? : 

A. What money we have had in I have drawn out; some for 
my living expenses. I have drawn out about $1,500 this last year 

Q. Ido not mean the general earnings of the company from 
other sources; I mean the proceeds of the Devil river property. 

A. We have expended the earnings, and more than the earnings, 
on the property. 

(). When you expended the earnings on the property, did you 
expect that this mortgage would be foreclosed and sweep away those 

earnings so spent? 
do17 A. 1 expected the mortgage would be foreclosed. 
Q. The result would be that you would lose whatever you 
spent upon the property ? 

Q. We might have to bid on the mortgage. 

Q. Is not there an understanding between you and the mort- 
gagees that the property shall be foreclosed, to e nable you to bid in 
under that mortgage and perfect your title: is not that the object of 
this foreclosure at the present time ? 

A. No, sir. 

Q. Will you swear that there is no such understanding as that 
between Cunningham and the mortgagees? 

A. | do not know that there is. 

Q. It would be a very easy way to make your title straight ? 

A. Yes, sir. 

Q. What is the reason that you have not applied any earnings to 
keep down the interest, but have allowed the interest to pile up? 

A. We have had to make improvements upon the property to 
keep the thing going. 

Q. You say that the Buffalo agreement differed in no respect 
from the stipulations; were you present all the time at the meeting 
in Cunningham ’s office prior to the Buffalo agreement ? 

A. I think I was there all the while when they had any talk on 
the subject. 

Q. Were you present all the time in Williams’ office? 
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A. I think I was. 
Q. You think that agreement was signed in the evening ? 
$318 | think it was signed in the afternoon. 
Q. About what time in the morning did the meeting at 


Cunningham’s office begin ? 


A. | donot know. 

Q. Do you know whether Hunt and Eschleman were sent out for 
to come in and attend that meeting? 

A. No, sir: I do not. 

Q. Did you not expect when you made the negotiation, that any- 
thing you might make out of the property would depend upon your 
having a good understanding with Hunt and Eschleman with re- 
gard to the foreclosure of their mortgage? 

A. No. 

Q. Suppose they immediately foreclosed ; suppose they had com- 
menced immediately to foreclose upon your making the purchase, 
would you have no opportunity to make anything out of the prop- 
erty or do anything with it? 

A. We might have raised money to pay it; it takes some little 
before a man can foreclose a thing. 

Q. You transferred the Hawkins mortgage to Hunt, did you 
not ? 

A. I did not hold that mortgage; it was held by Haines. 

(). Did he receive any consideration for the transfer ? 

A. I do not know that he did. 

Q. Do you not know that he did not receive any ? 

A. I do not know that he did not. I think he did not, though. 

Q. What was the object of that transfer, do you know ? 
o319 A. Hawkins requested it. It was his own proposition. 
(. That was the second of October, was it not? 

A. I do not know that it was; you have got mixed on the mort- 
gages. I think we had a year.’ It was the 7th of September. 

Q. Did you and Haines assign to Hunt and Eschleman the mort- 
gage made by Oliver to you ? 

A. Yes, sir. 

. Was there any consideration of that ? 

A. I think not. 

@. What was the reason of that? 

A. As I have answered, for the reason that we were about buying 
the property, and we wanted that merged in. 

Q. Do you know whether Cunningham went into possession of 
the property up there at Ossineke ; do you know, from any state- 
ment of his, whether he entered into possession of the property at 
Ossineke at the time he took the transfer from Oliver ? 

A. No; I do not know that he went into possession of it. 

Q. Your firm are in possession, are they ? 

A. Yes, sir. 

Q. When did you first enter into possession, and in what man- 
ner? 

A. We took the deeds of it. 

Q. A man may take the deed of a house and lot and not move 
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into it. When did you take possession, and how did you take pos- 
session of this property ? 

A. I did not go up and look at it after we had it. We held the 

deeds for it, sent up and had them recorded, and Robinson 
d020 was up there. | suppose he took possession of it; he was 
there. | 

Q. Was not Cunningham in possession. Did not he claim to be 
in possession at the time the sale was made to you ? 

A. No, sir. 

@. Was not he running? 

A. Not that I knew of. 

@. Do you know whether he was, or not? 

A. T do not know whether he was, or was not. 

(). What did he claim with reference to it? 

A. I do not know that he claimed anything. 

(. Will you produce the articles of copartnership, between you 
and Cunningham and Haines and Robinson, or a copy of them; are 
you willing to have a copy made, or produce the original, so that we 
can see it? 

A. I do not know where the original is. 

Q. Do those articles contain a statement orinventory of the prop- 
erty, and a statement of the capital put in by each member? 

A. I think not. 

(). Do they contain a statement of the liabilities to be paid off or 
assumed by Cunningham, Robinson, Haines & Co.? 

A. I think not. 

(. Do they contain anything in relation to these incumbrances 
upon this property ? 

A. I think not. 

Q. What did Cunningham put into that partnership? 

A. I do not know how much he has put in. 

Q. What did he agree to put in, when you let him in? 
do2] A. I do not know that he agreed to put anything in. 

Q. You do not mean to say that you let him in without 
putting in anything or agreeing to put anything in. 

A. I do not know that there was anything agreed to be put in. 

(). Do you testify that Cunningham was admitted by you into 
your partnership, without putting In any capital or agreeing to put 
In any capital? 

A. Haines had the part to do with a partner; I did not have any- 
thing to do with it. I did not know that he was going in, until he 
Was In. 

Q. Still you had your say about it? 

A. I did not have a word to say about it. 

Q. You would not be likely to take a partner in without knowing 
about the arrangement? 

A. I never knew anything about the arrangement. 

©. You do not know what the arrangement is? 

A. I do not know that we have any arrangement about the capi- 
tal. 

Q. I ask you again, do you testify that Cunningham was admit- 
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ted,a member in your firm, without putting any capital in, and 
without agreeing to put any in? 

A. He has got some money in the company. I did not have any- 
thing to do with taking in Cunningham as a partner. 

Q. When he came in, did he buy an interest in this Devil river 
yroperty himself, or did he put in money for any interest in the 
Devil river lands? 

A. He has put in moneys. 

Q. Did you convey to him, by deed or agreement or 
3322 writing of any kind, any portion of the Devil river lands, 
formerly belonging to Oliver? 

A. I think not: I think we never made a deed. 

Q. You think the title stands just as it did before? 

A. Yes, sir. 

Q. Are you willing to furnish a copy of articles of copartnership ? 

A. I have not one; I cannot get one that I know of; I do not 


, know where the original is. 


Q. Are you willing to produce the books which were opened at 
the time Cunningham, Robinson, Haines & Co.’s partnership was 
formed and in January, 1869, and let us look at them ? 

A. I do not consider myself an important member of this firm ; 
if any of the rest of the company is willing, I am. 

Q. Do you know from any statement of Geo. Robinson and Cun- 
ningham that a negotiation commenced between Geo. Robinson and 
Cunningham about forming this partnership, which was limited, 
formed in January, 1869, from the last of June, 1868? 

' A. No, sir. 

Q. Have you ever heard any of them say anything about that ? 

A. No, sir; I never knew there was any agreement; I never 
knew there was anything said about it; 1 never knew there was 
anything. 

Q. How soon did you have personal knowledge of the fact that 
Cunningham was going into the concern; you say the negotiations 
were conducted by Haines, looking to Cunningham ’s going into the 

firm ? } | 
do203 A. I did not know that he was going to be a member of the 
firm until he was a member of the firm. 

Q. Why were not you consulted on the subject ? 

A. I do not know. 

Q. Did you think you were treated rightly ? 

A. Yes; I was willing he should come in and put the shoulder to 
the wheel; I knew Cunningham before; knew of him; knew his 
reputation. 

Q. How long had Cunningham been in the firm before you found 
it out? 

A. I do not think it is over a week. 

Q. Were any articles of copartnership ever made and signed by 
Cunningham, Robinson, Haines & Co.; did you ever sign any ? 

A. No. . | . 

Q. Did Cunningham ever sign any articles of copartnership at all, 
to your knowledge, or Robinson or Haines ? 
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A. Our firm was C. Haines & Co.; we went in as a firm into this 
firm. | 

Q. The firm of C. Haines & Co. is the partner in the concern of 
Cunningham, Robinson, Haines & Co.? 

A. They were, although, now, since, I believe, Haines and I made 
a sort of settlement; I do not know whether it affects this company 
or not; we divided the money ourselves. 

Q. Are there any existing articles of copartnership signed by you 
four or not—Cunningham, Robinson, Haines & Co.? 
324 A. No, sir; not that are signed by each one of us; 1 have 
seen a copy of one between Cunningham, Robinson, C. 
Haines: & Co. 

Q. Did you sign it C. Haines & Co., or did Haines? 

A. Mr. Haines. 

Q. Do you know when Cunningham signed that? 

A. No, sir. 

Q. At the time of these negotiations were articles of copartnership 
formed between Robinson, Haines, and Ranney? 

A. No, sir. 

Q. Were articles of copartnership formed between Robinson, 
Haines, and Ranney before Cunningham was let into the firm ? 

A. No; no articles drawn up. 

Q. Then the first articles of copartnership which were drawn up 
were those to which Cunningham’s signature was affixed signed 
Cunningham, Robinson, C. Haines & Co. ? 

A. I think these are the first. Wenever had any articles written 
out before that—before we took in Cunningham. I don’t remember 
writing any; Haines might. 

Redirect examination : 

Q. Mr. Russell asks you with reference to the agreement at Lock- 
port, was that agreement put in writing? 

A. Yes, sir. 

Q. C. and G. R. Haines, C. Haines & Co., and George Robinson ? 

A. Yes, sir. 

(). Were there two at Lockport? 

A. I do not remember but one. 
3325 Q. Was George Robinson down here in July, 1868 ? 
A. I do not remember the date. 

Q. The agreement that you speak of in which the parties who 
bought were to pay Oliver the ten thousand dollars ? 

A. Yes, sir; and pay the debts of the company. 

Q. Was that agreement reduced to writing at Lockport ? 

A. Yes, sir. 

Q. By whom? 

A. I think by Oliver himself. 

Q. Is that the paper? Run through that and see if there was 
another agreement in which George Robinson was a party besides 
that one. 

A. This is the agreement made by G. R. Haines and us to buy 
this property. George J. Robinson was there as a witness. 
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(. Do you know Oliver’s handwriting ? 

A. I do. 

Q. Will you state whether that is Oliver’s handwriting? 
A. Thatis his handwriting. 

Paper marked “ Exhibit R.” 


Q. Will you state whether prior to the execution of this agree- 
ment the parties called at Hunt’s; have you any recollection of ‘call- 
ing there ? 

A. I think they did; I do not know that they all did; I know I 
remember going out there once or twice, but I do not remember 

whether it was about this agreement or not. 
3326 Q. Was there any reason for not carrying that out besides 
the one you have stated—Johnson’s examination ? 

A. I do not know of any, except that we did not consider the prop- 
erty worth it. 

(). Was there any refusal by you to retain the $20,000 mortgage 
of Robinson’s; was there any talk of that agreement between you 
dnd Oliver about the $20,000 mortgage of Robinson’s? 

A. I do not remember of any talk; maybe there was something 
said about that, too. 

Q. Do you recollect that Oliver and you differed as to the terms 
on which you purchased? 

A. No, sir; that was all right; the reason we didn’t take it was 
because we were not satisfied with the property—didn’t consider it 
worth that. 

(. You say there were no articles of copartnership drawn up be- 
tween Robinson, C. Haines, and yourself prior to Cunningham’s 
coming in? 

A. I do not remember any writings being drawn up at all. 

Q. Did you do any business at all looking toward active opera- 
tions until Cunningham came in ? 

A. Oh, yes. We bought our supplies and we advanced money, 
accepting drafts on us, Geo. Robinson drawing on us right away. 
They came along right lively ; we accepted them at Lockport. 

Q. How long after you formed this copartnership of Robinson, 
Haines & Co. was it before you gave up the idea that Oliver would 

be able to sell to some one else and let you out? 
Oo27 A. We waited 30 days. We kept close track of our sup- 
plies for 30 days. I suppose if any one bought it they would 
have to pay this back. We went on for another month ; gave him 
the privilege to take it and stood ready, I guess, for six months af- 
ter that; until Cunningham went in, anyway. 

Q. During this time did you look upon that firm as really estab- 
lished and intending to carry on a fixed business? 

A. Yes, sir; we expected to carry it on, unless we could vet parties 
that would buy it. 

Q. Were you expecting him to get parties to buy it? 

A. For thirty days; he tried so often that we began to be discour- 
aged. 

PHILIP M. RANNEY. 
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Sworn and subscribed before me, this 30th day of August, 1871. 
JAMES SHELDON, 


United States Commissioner. 


Wa. F. WHeeLER sworn for defendant: 
[ am sixty years old. I reside at Portville, in Cataraugus county, 
New York. 1 amin the lumber business and have been so engaged 
since I was twenty-one. I am a manufacturer of lumber; | 
3328 have owned pine lands since “34. I have not examined them 
so extensively as a great many men. 1 have owned lands 
and had to look at them. I know a piece of good land when I see 
it. I know Mr. Oliver. I have known him not quite three years. 
| first saw him at Alpena, Mich. I got off a steamboat at Alpena, 
and Mr. Oliver was pointed out to me, and | think he was introduced 
to me, and I saw him at his property the next day or the day after ; 
that was, I think, in 1868. J know it was the fall Grant was elected 
President. I did not go for the purpose of seeing Oliver. 
(. Did you have any talk with him about the purchase of his 
property ¢ 
A. I did; he told me what it could be had for. 
Q). Do you recollect what he told you it could be had for? 
A. I can recollect very nearly. 
(). Give us the price, if you can? 
Objected to as irrelevant and incompetent. 
A. $115,000. 
(). If you please, will you give us the cetails of that price? 
A. I cannot give you the details; I have no details about it. He 
showed me a list of the claims against the property. 
(. Do you think you would recognize them if you saw them 
again ? 
A. I did not fix it very much in my mind. 
Q. (Presents list contained in the Buffalo agreement.) Look at 
that list. 
3329 A. I do not like to try to remember these amounts; I had 
them down in my memorandum book. I never could have 
repeated them. I cannot say that I recollect. I know there were 
some very large claims, and against men whose names I had heard 
very often. 
(. Was any money to be paid under these propositions, except in 
payment of the indebtedness—claims against the property ? 
A. No, sir. 
Q. Did Oliver know you were coming up there? 
A. I do not know that he did; I did not know it myself. I was 
going off through the country to see what we could find. 
(. Did he send any one to meet you? 
A. There was some one came to meet me; I cannot sav that he 
sent him. 
(). What was his name? 
A. I think his name was Thurber. I had never seen him before. 
He met me at Alpena. I cannot tell what Thurber’s business was. 
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I do not know anything about him. He professed to have been 
looking lands. He said he had looked over Oliver’s lands. He had 
a memoranda with reference to them. 

Q. What was that memoranda? 

A. He showed me a map of the lands and an estimate of the lum- 
ber upon the lands. 

Q. Did you go over the property with Oliver? 

A. We went over some, for the time we were there. 

Q. Will you tell me, as near as you can, what conversation you 
had with Oliver, in looking over the property, with reference to its 

value, and what you talked about? 
3330 A. Oliver went with us and showed us over a good deal of 
the lands. Thurber went with us, also. My son was along, 
and also a Mr. Colville. 

Q. How did the land appear? 

A. Some of it was very good, very well timbered, and some of it 
not much timber on it; I was looking for fine timber. 

Q. Did you ask Oliver.to show you any particular part of the 
lands ? 

A. I wanted him to show as good as there was. 

Q. Did he attempt to? 

A. I suppose he would; it would be natural that he would ; I told 
him when we were going through a part of it, when we came along 
on the lines, there did not seem to be any timber; he said there was 
timber off a little distance from the lines, but we did not go where 
it was; perhaps he could have taken us to better timber. 

Q. What did he say? Did he say he showed as good as there 
was? 

A. I do not think he did. Ido not know that in all cases he 
said he used some part of it. He told me he could have shown us 
better timber than where we were going. 

Q. Did you compare your own examination of the lands with Mr. 
Thurber’s estimate at all? 

A. I did not make any figures. I did in my memory. 

Q@. Did you say anything. about it to Oliver? 

A. I told Oliver when he came out at night from what I had seen 


.. of the property I was not prepared to consider it safe to buy it at 
Ps that price. I did not consider there was timber enough on it to 


justify the purchase of it, unless I could see a great deal better than 
we had seen. 
393 Q. Did you say anything to him about Thurber’s estimates 
from the way the land looked ? 
A. Yes, sir. 
Q. What did you say? 
Objected to unless Thurber’s estimate is produced. 
Q. Did Thurber give you that estimate? 
A. He made a map of the entire property, and I showed him 
those estimates I had to look at. 
Q. Did you retain it? 
A. I gave it back to Thurber again. 
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Q. If you said anything to Oliver about Thurber’s estimates and 
your own examination, state what you did say to him and what he 
said to you about it. 

Objected to. 

A. I inquired of Oliver if he thought the estimates we had were 
safe and reliable, and he said they were correct. Those were taken 
from his own estimates. 

Q. How did they tally with your own land estimate ? 

A. What I saw I did not consider that it came up to Thurber’s 
estimate. 

(). What did Thurber say to you when he first met you? 

Objected to—statement of Thurber. 

(). With reference to any business between him and you? 

A. He told me he had been on the property a good many days 
and had looked it over; it was splendid property, and that we 

ought to be sure to buy it, and ought to be very careful, for 
3332 there were others that wanted it. That was the first [time] I 
saw him. I did not know anything about him before. 

(. Did he tell you who had sent him there? 

A. He told me Mr. Weston had sent him up tnere. “ 

(. Where was Thurber stopping while he was there; do you 
know ? 

A. I do not know where he stopped, but he went with me down 
to Harrisville and there we stopped in a little tavern. 

Q. At Ossineke, was he stopping with Oliver? 

A. I could not say. 

(. Do you know whether he was in Oliver’s employ ? 

A. No; I do not. 

©. Were he and Oliver much together? 

A. Not that I know of. 

Q. Do you know whether Thurber was actually on these lands 


sixteen days or not? ! 
‘ A. No,sir; I do not know anything about it. He told me he had 
been a good many days, and was then in the woods. 
. You say Oliver told you those were right because they were 
his estimates ? 
A. Yes, sir. 
Q. Did he say anything further about that; how Thurber came 
to have them ? 
A. I think he told me he gave Thurber the estimates himself. 
— (). At that time what did you conclude about the property and its 
value ? 
3333. <A. I could not tell more than this. From what I had seen 
of it I did not dare to buy it at that price. I did not con- 
sider it safe to buy it at that price. I would not consider it a safe 
investment from what I had seen of it; yet I did not. It might be 
better if I was to see it more. 
Q. How long were you there? __. 
A. I got there in the forenoon. We went down from Alpena, I 
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think, about eleven o’clock the first day; spent that day and the 
next day there. 

Q. Did you look at the improvements on it at all ?. 

A. Yes, sir; we went through the mill and saw all the improve- 
ments they had. 

Q. Will you give me your estimation of the value of the mill and 
those improvements, giving the mill separate in the first place ; that 
water mill, did you see it? 

A. I did. 

Q. What, in your judgment, was that worth ? 

A. I would rather not set a price on these mills in Michigan. If 
you want to know what I thought of the water mill, I do not think 
it was worth anything; but the other mill is a pretty extensive mill 
and cost a good deal of money, and I do not know how much it was 
worth. 

. In what condition was the steam mill ? 

A. The steam mill seemed to be pretty sound. It was not entirely 


complete. There was a good deal had been done there. I could say 


they had been to a good deal of expense in building the mill good 
and strong. 
Q. Could you form an idea how much more money it would re- 
quire to put the mill in working order? 
A. I could not say. 
Q. It all needed further expense ? 
A. Yes, sir; I think so. 


3394 Q. What machinery was in it, do you recollect, for cut- 
ting ? 


A. It was a circular mill, intended to be a gang some day, and 
fitted for logs; there was no gang in it; Ido not think all the 
boilers were in.it that it was planned for; it was planned on a large 
scale; I thought it could be made a very good mill. That is all I 
looked at about it. I did not figure up to see what the mill 
was worth and how much it would cost. The dock was built of 
slabs, principally; I could not put a value upon the dock ; I do not 
know anything about the situation of the property. 

Q. From your examination of the pine lands, what would you 
say as to their value per acre, in your judgment? 

A. I do not want to place a valuation upon these pine lands; I 
simply say that I did not consider the property, from what I had 
seen of it, I did not consider it a good investment, without it prove 
to be better than what we already saw I think to estimate pine 
lands up there, you ought to take a Michigan lumberman, not a 
New Yorker. 

Q. You do not know what. they were selling lands for up there, 
lands before sold ? 

A. At all sorts of prices; Weston had bought lands at $10 an 
acre, not a great ways from there, and there had been other lands 
sold for less than five, I heard. 

Q. Did Oliver afterwards see you about this ? 

A. Yes, sir; he did. 

Q. When was that ? 
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Q. It was some time in November of the same year. 
3335 Q. Where did he see you ? 

A. In my house; it was before election, I think; he came 
down there to see me; he told me that the time had been extended 
a few days, and that we stiil might have a chance to buy that prop- 
erty. 

(). What did he tell you about what it could be got for then, if 
anything ? 

A. The same price. He came to give me more time to loook at 
it; | had said from what I had seen of it I would not dare to buy 
it, and would not consider it safe; he came to let me know that 
there was time to see it, or make some arrangement to buy it. I 
knew that he could not give me as much time as we wanted to go 
and look at it, if 1 was going to do it. 

Q. Did he say anything about the arrangement in Buffalo? 

A. Yes, sir; he said we could have the property; that he had 
the time extended a few days; I do not know that he said any- 
thing about selling it to any parties here; he told me we could have 
it; I think he found that so when we got here; I came back here; 
after Mr. Oliver left me, I had no expectation of ever doing any- 
thing more about that property. I received a letter soon from Mr. 
Weston, asking me to meet him here with Oliver, with reference to 
this property, and I came, because I thought, perhaps, Weston 
knew something about it. When I came here Weston came very 
soon, and Oliver got several of these gentlemen together, Hunt, 
Haines, Cunningham, and Robinson; | do not know that there 

were any more; they all of them seemed to be willing that 
30306 we should have the property. Hunt expressed himself quite 
anxious that we should buy it; we did not buy it. 

Q. Can vou recollect on what terms you were to have the property 
at this'time at Buffalo ? 7 

A. Those who held the claims against it with him, they said they 
would give us any time we wished—the same price—to take off the 
claims that they had against it; no money to be paid outside of the 
claims. | 

(). Did you learn of this agreement with Haines, Ranney, and 
Robinson ? 

A. They so informed me; I knew nothing about it. 

Q. Did they say to you whether the terms to you were different 
from the terms they were to get it on? 

A. They were about the same, as I understood it. 

(. Vid vou conclude to take it? 

A. We did not. Weston had not seen the property. He said if I 
had seen it enough so that I considered it a good thing-he would go 
in with me and buy it. I told him I had not. 

Q. Did you have any talk with Oliver about the Buffalo people 
taking it instead of you? 

A. No further than as to why it would not be as well to let them 
take it. He said he would rather we were to take it. He did not 
seem to be satisfied with the treatment he had; he carried that im- 
pression to me. 
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Q. Did he claim to you anything about any misunderstanding as 
to the terms on which they were to take it? 


Objected to as leading. 


Q. Did all the parties seem to agree on the terms; did there seem 
to be any dispute ? 
3337 A. There was not any when we were here; I did not know 
of any dispute ; I did not discover any. 

Q. Did you talk with Oliver himself personally about it? 

A. Oliver was very anxious we should have the property, and 
whenever we got a chance to talk we did talk. He seemed to be 
very anxious. I could not say what advantage it would be to him 
to let us have it; I suppose there was a reason. I do not recollect 
any very special conversation with him. 

Q. You say Hunt seemed to be anxious for you to have it. How 
did he exhibit that interest ? 

A. Hunt told me he would give me $500, and we could have any 


- time we wanted if we were to buy it. He said he would cut down 


his claim $500, and would give as long time as we pleased ; we 
could have our own time. I said I did not discover any reason why 
Oliver should prefer our having the property. I got an impression 
there was some personal property not included that he could hold 
if he sold it. I do not know that there was any talk about that, but 
I got that impression ; suppose there was. 
®. Is that memorandum-book lost ? 
A. I have not got it here. 
Q. You say this was in Noven.ber that Oliver came to see you. 
Do you recollect how late in November you were here in Buffalo ? 
A. I cannot tell you. 
@. Was it after election ? 
A. It seems to me it was. 
Q. Do you know how long after? 
30308 A. I know I told him I could not be away until after elee- 
tion. I do not think I would have come up here. I think 
it must have been after election. I have no memorandum of it. 


Cross-examination : 


Q. You thought the personal property was not included in this 
proposition of sale ? 

A. The claims against the property seemed to be against the real 
estate, so faras I had any knowledge. I could not see anything else. 

Q. You understood it was only the real property which was offered 
you for sale, so that in case the property was sold Oliver would have 
the advantage of keeping personal property ? 

A. I got that impression some way. I suppose that was all there 
was of it. 

Q. Because all his debts would be paid by the real property; that 
was the understanding, was it? a 

A. I did not see any claims against tle real property. Under the 
proposition as made we were to pay for the real estate by assuming 
and paying the amounts of all the mortgages, including the Cun- 
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ningham, Hunt, and Eschleman mortgages. We were to pay just 
the amount of the purchases. 

(. Were you not to pay them off, so as to release Oliver from any 
indebtedness or any liability ? 

A. Take the property and pay the debts that were shown us. 

Q. ‘That was to be in that way, so as to relieve Oliver from any in- 

debtedness whatever ? 
3339 A. I do not know anything about that; only I know that 
these claims that they showed us they said would buy the 
property. I bad no means of knowing anything about any other 
indebtedness, 

Q. The point is this: Were you to relieve Oliver from those claims 
upon the property which were showed you, and if you had pur- 
chased would you have purchased upon those conditions ? 

A. We would have purchased by paying the amount that he had 
made up in those different claims; we were to purchase by paying 
the amount which he made up of those different claims in such a 
way as to indemnify and guarantee him against those claims. When 
we came here and found these gentlemen : their proposition was that 
we should pay them or secure them to them. 

Q. Hunt's proposition was that you should pay them up or secure 
them to them ? 

A. Pay them up or assume them, I suppose. 

. Then, according to the talk which was had in Buffalo in No- 
vember, you were to assume the debts and become the debtors of 
Hunt and Eschleman ? 

A. When we were in Buffalo we were offered the property at just 
what Oliver had engaged to let them have it at before they bought, 
in any way that we were a mind to fix it. 

Q. And, as a part of that proposition, were not you to become the 
debtors of Hunt and Eschleman ? 

A. We were to fix it as the parties saw fit to fix it between them ; 
if they saw fit to give us time they could do it. We concluded to 

pay them the money. 
3340 Q. They were to become your creditors, and cease to > be cred- 
itors of Oliver, and you were to become their debtors, and 
Oliver cease to be their debtor? 

A. I am not prepared to say that Oliver ceased to be their 
debtor. 

4 How did you understand it? 

. I understand that they offered us the property at just the price 
Phe ‘y were to have it from Oliver; so Weston and I both understood 
it, and if we could make any arrangement about the time we had 
the privilege to do it. 

Q. Did you understand from Hunt, at that time, that he was 
ready to relieve Oliver from personal liability and take you as his 
debtor, or you aud Weston ? 

A. So far as the claim is concerned, so far as these claims that he 
showed us, 

(). You did so unde ‘rstand it? 

A. I have a right to understand it so; there is nothing especial 
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about it that I know of. Hunt offered to throw off five hundred 
dollars. | 
(). And take you as debtors? aK 
A. I suppose so; I do not knew how we could buy it in any other 
way ; take us as his debtor for the money. 
(). You do not suppose that Oliver was going to part with $115,000 
worth of property and yet remain personally liable to pay these 
debts that were shown you? 
A. I supposed that the debts that they presented to us were the . 
amount against that property, and if we paid them up we had it. 
Q. Suppose you did not pay them up immediately, but took 
3341 time to pay them, did you suppose that Oliver was at any a 
time to be liable to pay those debts himself, although he had 
sold the property to you? 
A. I would not be very likely to suppose so, if they told me that 
was the amount of the claim against the property, and we might 
have it for the claim. 
Q. How much in value of the personal property did you judge 
there was there; did you form an estimate as to that? 
A. I did not see the personal property; there were some boards. 
Q. How many acres of land were you enabled to examine during 
the day and a half you were there ? 
A. We went over a good deal of land. 
Q. Did you go over 2,500 acres ? 
A. Yes, sir. 


Q. How many should you say—3,000 ? ™ 
A. We began in the morning before daylight, and did not go in 
until after dark. 
Q. You arrived at-11 o’clock Monday, and remained that day 
and the next day ? 
A. Yes, sir. 
Q. It was a day and a half examination ? 
A. Yes, sir. 
Ba Redirect examination : ; 
| Q. Did you understand that this sale would pass to you; what 
logs and lumber had been cut up .there, as well as standing 
| timber? 
"4 No, sir. 
d042 Q. Did you understand that there was any difference in 
that respect from what you were to buy and from what the 
| Buffalo parties were to buy ? _ 
: A. I could not tell how they stood about that. I supposed that 
they bought the real estate just as they offered it tous. We did not 
suppose we were buying personal property. 
1 r . “9 
Q. You did not suppose there was any difference between what 
was offered to the Buffalo parties and what was offered to you ? 
A. No, sir; I did not. : 
: Q. And you got the impression that personal property did not 
| pass ? 
A. Because we-did not talk about personal property. I could not 
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see any other way. It was real estate we talked about, not per- 
sonal. 

Q. Were you not expecting, as you understood it, you would be 
personally lable to Hunt and Eschleman and those claims for all 
of their debts in case they exceeded what the property should bring, 
or whether you only took it subject to those claims which you were 
at liberty to pay off or not, as you should deem best after coming on 
the property? In other words, whether you were to agree that 
Hunt and Eschleman and these parties personally on your own 
side that you were to pay these claims irrespective of the property ? 

A. The way I looked at it, 1 supposed these different amounts 
were mortgages principally, and if we took the property we were to 
have, to my knowledge, those claims by paying them off—becoming 
responsible. 

Q. Were you,or were you not, to have the option to let the 

3343 property go for the incumbrances in case you saw fit, or were 

you bound to pay them at all events, no matter what the 
property might bring ? 

A. If we bought at all we expected to buy it because it was worth 
more. We were not to let the property go. 

Q. But in case it should turn out to be worth less, under your 
understanding would you be bound to pay the claims anyway, or 
had you not the option to let the property go, and pay them that 
way ? 

Mr. Russeiti: And leave Oliver liable to pay the balance, do you 
mean ? 3 

Mr. Durriectp: Yes. 


A. All I know is that it was a good deal of mortgages to pay on 
that; a good many mortgages that had to be paid, and we figured 
it up at $115,000, and they said, “ Now, if you will pay $115,000 you 
can have this property.” 

(). Did they ask you to apply this to pay those, or might you not 
have the option to let the property pay it in case you abandoned it? 

A. I do not know but it would work that way, but we had not 
thought of that kind; we never thought of abandoning it. 

Q. Mr. Russeti: Were you to pay the mortgages—3$115,000—in- 
stead of Oliver? 

A. I suppose so. I had no other idea than to pay the $115,000. 

Q. Was that their proposition to you? 

A. They would release us from any amount that they saw fit, as 

Hunt offered to do. 
dod Q. Did you understand that the proposition was that abso- 
lutely, or that you could take a deed to this property subject 
to these claims ? 

A. We did not think of taking a deed subject to these claims. 

(. Did you see the Buffalo agreement when you were here? 

A. No, sir. They all seemed anxious to have us take the property 
except one man, Robinson; he said he would, only he had gone up 
there, and he didn’t like to come away. He did not seriously object 
to it. I mean the young Robinson. 
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Q. Did he offer any obstacle at all ? 

A. Nothing, only he said he had gone up there and did not like 
to back out. He would like to go on and do something. 

Q. But he was willing ? 

A. He consented to it. 


WILLIAM F. WHEELER. 


Subscribed and sworn to before me, this 30th day of August, 1871. 
JAMES SHELDON, 


United States Commissioner. 
3345 BensAMIN A. WILLIAMS sworn for defendant: 


I reside in Buffalo. Iam 40 years old. I am a lawyer by pro- 
fession, and am at present city attorney, which office I have held 
since the first Monday of January, 1870. [ am acquainted with all 
the parties to this suit. 

Q. Did you draw any papers between Oliver and the other parties 
to this suit at different times ? 

A. I think I did. 

Q. Will you look at this paper, “ Exhibit B?” 

A. That is in my handwriting. I signed it as subseriber and wit- 
ness. I saw Mr. Cunningham sign it in my presence. I have no 
doubt it was executed on the day it bears date. The parties present 
were Cunningham, Barton, and -myself. It was drawn in my office 
at Buffalo. 

Q. Have you any way of fixing the date to that paper other than 
the paper itself? 

A. No, sir; except that I think it was on the day he started for 
Alpena; that is, he informed me he was on his way there to make 
some arrangements with Oliver. I think he said he was going to 
the cars at that time. I do not know the fact that he going, except 
what he stated to me when hecamein. I took the acknowledgment 

to the paper. 
3346 Q. Have you any recollection of any different date being 
given to the instrument than the actual day on which it was 
executed ? 

A. No, sir. 

Q. Look at this paper—the Buffalo agreement. In whose hand- 
writing is that agreement? | 

A. The first part is in the handwriting of Mr. Barton, a clerk in 
iny office ; the first four pages,and the balance is in my handwriting. 

Q. Explain how that came to be in two hands. 

A. I drafted the agreement and placed it in the hands of Mr. Bar- 
ton to be copied. Some of the parties were very anxious to leave at 
once on some train—I do not recollect which—and it was ascertained 
that Mr. Barton could not copy it in time to allow it tobesigned. I 
took the latter part of it and copied that myself, leaving Mr. Barton 


to copy the forepart. We both worked at it, copying the draft in 


order to finish the copy in time to have it signed. 
Q. Will you state who was present in your office at the time that 
agreement was drawn ? 
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A. These parties were present. Oliver was there during some of 
the time; that is my recollection of it. 

Q. State whether the parties had arrived at an understanding 
when they came to your office, or whether there was any discussion 
between them at your office as to the terms of agreement ? 

A. My impression is that there was a discussion between them at 
my office, and they were there two or three days, off and on. My 
impression is that they were there at least two days, and I think 
longer. 

Q. Did Oliver take part in the negotiations himself? 

A. He was talking with the parties there in a different office. I 
[did not hear what was said. There was some talk in another 
room. 

Q. Who gave you the instructions from which you prepared the 

agreement ? 
do47 A. I think I received it from these parties here. [ cannot 
state it was from any one of them. 

@. Was Hawkins there ? 

A. I cannot state positively, but my impression is that he was 
there some while they were there; but whether he was there all the 
time or not I cannot state. My impression is that he was sent off. 
H. M. Robinson, I think, was there; he was not a party to this in- 
strument. 

Q. Do you recollect whether Hunt or Eschleman were there ? 

A. No; Ido not. They might have been there. The agreement 
was read over after its execution. Before the matter was finally 
completed all its provisions, I think, were read over several times. 
The matter was very fully discussed ‘and talked of by all. 

Q:. Do you know ‘whether there was any change between the ver- 
bal arrangement and the written instrument ? 

A. There was no change between the verbal arrangement as com- 
municated to me from time to time; that is, | drew it just as they 
requested me to draw it. I was only subscribing the witnesses; I 
suw the parties sign the paper; it was signed in my presence and in 
“7 office. 

(). Look at “ Exhibit A.” 

A. That is in my handwriting. 

(). Can you tell any circumstances connected with the: execution 
of that paper? 

A. It was executed in my office by Oliver. 

Q. Who requested it? 
30348 A. It was a part of this arrangement. 
Q. Was it before or after this you saw the agreement ? 

A. I should say it was while that was being drawn ; perhaps this 
was executed first while that was being drawn ; my impression is 
that Oliver was going away, and this was prepared as a part of this 
general arrangement, sand he signed it before he went off. 

Q. Do you know why he was requested to sign it, or why it was 
taken from him—did you hear the reason talked over there ? 

A. My impression is that it was talked over, this conveyance to 
Mr. Cunningham ; there was a reservation of some lands, and that in 
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order to use this saw-mill and this river it was necessary to have a 
right to run logs through the lands that had been retained by Oli- 
ver, to enable these parties who would take this agreement from 
Cunningham to avail themselves fully of all the rights and privi- 
leges of this mill; that is my recollection in reference to it. 

Q. Was that agreement to be confirmatory or connected with the 
other agreement in any way, as you understood it? 


Objected to as leading. 


A. It was connected with that in that way. 

Q. You said that Oliver was going away, and you thought that 
was one reason why that paper was executed. Why did they want 
Oliver to execute any paper in addition to Cunningham's agree- 
nent ? 

A. It was thought that it was necessary to have Oliver execute 
his part of the paper in order to vest this new company with 

349 the same rights and interests which Oliver had not parted 

with in his conveyance to Cunningham, as I understood it. 

Q. Was there anything said, and, if so, what, about Oliver’s sign- 
ing some paper recognizing and confirming an arrangement with 
the Bufialo parties? 

Objected to as leading. 


A. That I don’t recollect. 
Q. Wasn't that the object of that? 


Objected as leading. 


A. I do not recollect as to what appears here on the face of this 
instrument; as to that I recollect it was thought that Oliver had 
some interest there which it was necessary to obtain in addition to 
this that he had conveyed to Cunningham; among others was this 
right to run logs through the Devil river and over some lands that 
Oliver retained; I forget what lands these were. 

Q. Do you recollect who were present when you drew that ? 

A. No; I presume these other parties were present; they were in 
my office nearly all the time for severai days; I have not any doubt 
but what some or all of them were there. 

Q. Did Mr. Oliver ever see this agreement? First, was he pre- 
sent when it was executed or when signed ? 

A. I do not think he was present when it was signed; I think he 
had gone away. | 

Q. Did he afterwards ever see it, to your knowledge ? 

A. I think he came in afterwards and brought the order that is 

attached to the paper, and the paper was shown ; I cannot 
3300 tell when that was; I think it was a week or two after the 

paper was drawn; it seems to me he had been off down 
east, and came back; I think he was shown the agreement upon 
that order; I cannot say that I have any distinct recollection about 
it; that is my impression ; I do not recollect that he said anything 
to me about the agreement at that time, either expressed satisfac- 
tion or dissatisfaction. 
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Q. Would you have been likely to recollect if he had claimed it 
was not drawn as it was agreed to? 

A. I think T should. 

Q. It would throw an imputation upon you that you would be 
likely to recollect ? 

A. There was no claim that I drew other than what I was in- 
structed. Ido not think he said anything to me about it, either 
approving or disapproving. - That is, I have no recollection that he 
did. 

Q. Look at that deed. Were you present at the execution of that 
deed ? 

A. Iwas present at the execution by Mr. Oliver, not present at 
the execution of it by Mrs. Oliver. (Marked Exhibit “S.”) I am 
subscribing witness of Oliver’s signature. I saw him sign. It was 
in my office in Buffalo. I think it was on the day of the date of 
that. The deed is in my handwriting. 

Q. Do you recollect the instructions in reference to the deed ; who 
they came from and what they were ? : 

A. | had instructions to draw this deed. It seems to me that Cun- 

ningham gave me the instructions. I do not know but Oliver; 
3301 but Cunningham spoke to me about it. As to whether Oliver 

talked to me about it before it was drawn, I am not able to 
state. 

(). Do you recollect what was stated to be the reason that deed 
was given, If anything; what they wanted it for? 

A. I understood it was to convey Oliver’s remaining interest in 
these lands; if had any in these lands. 

@. Remaining after what? 

A. After the execution of the deed to Cunningham. 

(). Whether or not it had any relation to the deed of Cunning- 
ham to Haines and Ranney ? 

A. It was intended to invest Robinson, Haines, and Ranney with 
any interest, if he had any, that Oliver might have in those lands. 
It cleaned up the matter so far as he was concerned,as I understood. 

(). Will you state if you mean whether that deed was executed 
by Oliver after presentation by you to him of this order and his 
seeing the agreement? 

A. My impression would be that it was on the occasion of his 
presentation of that order on his visit to Buffalo. It was probably 
the same day. The same time that the deed was executed. He 
came in and handed me this order, which is from Cunningham. 

A. If this deed was made at the time he looked at that agreement 
won't you try and recollect whether Cunningham was there or not? 
At the time he presented that order was Cunningham present ¢ 

A. Ido not know. 

©. Would he be likely to be if he sent the written order? 
So02 A. I should say not; if he came there himself his verbal 
order would be sufficient. 

Q. You do not recollect, though, of this? 

A. No; I do not recollect. 
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Cross-examination : 

I have known Mr. Cunningham about ten years, I think; I have 
been his attorney between three and four years; I think the first 
business I did for him was during the vear 1568. 

Q. Had you been in the habit of transacting business as his attor- 
ney before the execution of this Buffalo agreement ? 

A. I do not recollect that I ever did anything for him; I think 
the first business that I ever did for him was in connection with these 
Oliver lands at the time of their sale from Cunningham, Hunt & 
Eschleman to Oliver; I do not recollect anything prior to that time ; 
still there may have been some other matters. 

Q. That was two or three years previous to this Buffalo agree- 
ment? 

A. Perhaps it was. 

Q. Have you ever transacted business for Hunt and Eschleman 
prior to this time’? 

A. I do not recollect anything except this Oliver matter. 

Q. How happened Cunningham to state to you that he was about 
to start for Alpena that night to makean arrangement with Oliver ; 
was it in connection with taking counsel in regard to the matter, or 

in what way did he happen to mention it ? 
3909 A. He had spoken to me before that he had been applied 
to by Oliver to take the conveyance of these lands; he had 
also said to me that Hunt and Eschleman talked of taking an as- 
signment of this mortgage, and I’ had advised him prev iously that 
he had better make an assignment before he took the deed. 

Q. How long before that do you think the consultation took place 
upon the subject ? 

A. I really cannot say; I should think it might have run through 
several weeks. 

Q. Do you remember whether there had been some one consulta- 
tion upon the subject ? 

A. I do not. 

Q. I suppose in regard to the matter of dates, in respect to the in- 
struments drafied by you several years ago, you are obliged to de- 


pend almost entirely upon the facts as the ‘'y appear upon the face of 


the pape rs 7 

A. Unquestionably; I recollect that as plain as every part con- 
nected with the drafting of the instrument. 

Q. Do you think the | preparation of the instrument at vour office 
occupied two or three d: ays; do you remem ber whether Oliver left 
on the first of these two or three d: ays? 

A. No, sir; I do not. 

Q. Do you ‘remember at what time of day the p: irties came to your 
office in the first place? 

A. I do not. 


Q. Do you remember w a you received any instructions what- 


ever from Oliver’s own mouth, or whether some other person gave 
you instructions ? 

doo4 A. I cannot say whether I received instructions from Oli- 
ver or not. 


v 
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Q. Was the draft of the paper in the first place in pencil on differ- 
ent slips of paper, which were subject to alterations from time to 
time, as the discussion and consultation proceeded ? 

I think the draft was in ink. I think it was changed, inter- 
lined, and erasures were made; some of the sheets were rewritten. 
There was a good deal of preparation. At any rate the draft was 
not in a fit condition to be executed, and for that reason it had to be 
“—— “d. 

(). Do you remember whether some of these erasures and inter- 
lineations and rewritten sheets was subsequent to the departure of 
Oliver? 

A. No; I do not. 

@. Do you remember whether upon Oliver’s return to Buffalo, 
after the agreement had been signed by Cunningham and the other 
parties, Oliver came to your office and desired to look at the agree- 
ment, and your telling him that he would be compelled to get an 
order to be allowed to see it? 

A. It may be. I do not recollect that. I think very likely that I 
should have said so. Whether he did or not I cannot say. The fact 
that he brought an order would perhaps indicate that he had _ pre- 
viously made a verbal application unsuccessfully. I do not say that 
I did deny Mr. Oliver his application, because I do not recollect 
about it. He might have applied to my clerk, and he may have 
had orders not to show papers to any person. 

(). Do you remember receiving instructions from Cunning- 
ham, or any other person connected with the matter, not to 
allow the instrument to be perused by any person without a written 
order? 

A. No: I do not. 

Q. But the best you can say is, that your impression is that an 
application might have — made for leave to see the paper upon the 
part of Oliver? 

A. It might have been. I have not any distinet recollection. 


Redirect examination: 


Q. You say it may have been two or three weeks before the execu- 
tion of this instrument that Cunningham talked to you about going 
to Ossineke ? 

A. Yes, sir. 

Q. You say that, because it is possible. Have you any distinet 
recollection ? 

A. I have not any recollection of the time. Whether it was one 
week, three weeks, a month, or six weeks, | would not state. 

(). It might have been two or three days, might it not? 

A. Yes, sir; it might have been two or three months. I do not 
think it was as long as that. 

Q. The fact of it is you do not recollect when it was? 

A. No; except that it was before that time. 

BENJAMIN H. WILLIAMS. 
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Subscribed and sworn before me this 3lst dav of August, 1871. 
JAMES SHELDON, 


United States Commissiower. 


Sistie) Oxiver F. Barron sworn for defendants: 

[ am 22 vears old; I live in Buffalo; I am clerk in Mr. Williams’ 
office; I am acquainted with Mr. Oliver and the defendants in the 
case; I have seen Mr. Hawkins in the office. 

Q. Will you look at this paper, “ Exhibit P?” Did you ever see 
that before? 

A. Yes, sir. That is my signature as subscribing witness. I saw 
Mr. Cunningham sign his name to that paper. The only thing I 
recolleet in connection with that is that Cunningham came in and 
said he was going up West to see his friends. I asked him who, and 
he said Oliver and Robinson. He said he was going that afternoon, 
and wanted to take the afternoon train. 

(). Can you connect the execution of that paper with anything 
‘you did that day, so as to fix the day on which it was executed? 

A. No, sir; 1 know I was only as clerk in at Williams’ office when 
the paper was executed. I saw Cunningham and Robinson. 

Q. Did you sign this Buffalo agreement as a subscribing witness? 

A. Yes, sir. 

(. State in whose handwriting that agreement is made. 
OOO A. The first four pages are in my handwriting, and the last 
five in Williams’. 

Q. Will you explain bow it is that part is in your handwriting 
and part in Williams’? 

A. Mr. Williams made a draft of the agreement as they dictated 
it to him, the different parties talking it over before him, and brought 
it out for me to copy. Mr. Ranney wanted to get off that afternoon 
on the four o’clock train for Lockport, and I think Haines wanted 
to go with him, and I had got pretty well along in the agreement 
and Williams said, “ I will copy this last sheet and a half,” and he 
took it off my desk and left me to finish what I had, and that is the 
way he copied the last part and I copied the first of the draft. 

©. Do you recollect that the two that he copied and what you 
copied were attached before they were signed ? 

A. Yes, sir; Williams attached it himself; I saw it. 

Q. Did vou ever see that order on the top of that? 

A. Yes, sir. Oliver came into our office one morning with the 
order, and Williams handed it to me and asked me to get the agree- 
ment out of the safe. As I understood it, nobody was to see the 
agreement or have a copy without permission of the parties that 
signed it. I got the agreement out of the safe. 

(). Did he read it ? 

A. Yes, sir. He sat down at the end of my table and read it. I 
was at the table writing. 

. Did he say anything during the reading or after he had read 
it one way or the other? 

A. Not that I recollect of. 

Q. Did you hear him say anything to Williams? 
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330! A. Williams was not there when he got through; he had 
passed out. 

Q. Did he make any demonstration upon reading that agreement 
one way or the other that you noticed? 

A. Nothing to impress me at all. 

(. How long was Oliver in the office on the day he read that 
agreement ? 

A. I think he passed out after he read it; stood there long enough 
to read it; whether he came back I cannot say. Iam under the 
impression that he came back in the afternoon. 

Q. Do you recollect the discussion upon spiritualism that you and 
he had ? 

A. I cahnot say whether that was the same day; I think it was, too. 
He went out and bought the Banner of Light and came into the office 
and sat down and read it quite a while. 

(). Did he have any papers with him, deeds, or anything of that 
kind on that day ? 

A. Not that I can say. 

(). After he brought in the Banner of Light how long was he 
there? 

A. I could not say. I am under the impression that he was there 
most of the day. 

(. Did he see Williams again during the day? 

A. Williams came in there. 

Q. Do you recollect any particular conversation that they had 
afterwards during the day? 

A. No conversation that I overheard. 

(). Were they together privately during the day? 

A. They were both in Williams’ room; the door was not 
3399 closed. I do not recollect any consultation between them that 
I know of. Mr. Williams was in and out of the office all day. 

While Oliver was there he was not out of town. 

Q. Will vou look at “Exhibit S?” Did you sign that as sub- 
scribing witness ? 

A. Yes, sir; I saw Oliver sign it. That was in Williams’ office 
in Buffalo. 

Cross-examination : 

Q. Do you remember that directly after this Oliver came into the 
office with Cunningham and this agreement was the subject of dis- 
cussion, and that Oliver,complained to Cunningham in regard to 
the fact that the agreement, as he claimed, was not the same that 
had been verbally talked over? | 

A. They came in together two or three times in the office, but I 
did not hear any conversation of that kind between them. 

(). You do not remember hearing Oliver make that claim to Cun- 
ningham ? : 

A. No, sir; I do not. 

(©. How soon after that did he and Cunningham visit the office, 
do you remember ? 
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A. I do not distinetly remember. I think they were there in the 
afternoon or the latter part of the morning. 

(). Do you remember hearing a heated “dise ‘ussion between them, 
or loud conversation—an animated discussion between them ? 

A. If I had overheard anything of the kind I should have re- 

membered it. 
3360 Q. Do a great many persons come in and out of your office 
during the day ? 

A. Yes, sir. 

(. Is your office on a principal street ? 

A. Yes sir; corner of Maine and Seneca. 

(. Can you form an estimate how many persons visit your office 
during the course of a day, ordinarily ? 

A. No, sir; some days there would be a big rush, and other days 
very few. Council day there is a big rush in the morning. 

(). Are there other clerks in the office besides yourself? 

A. Mr. Williams has a partner now ; he was not there at the time. 
At that time there were no other persons in the office besides Wil- 
liams and myself. There are three offices in a row, running through 
the front. At this time there is an entrance from each office into 
each other; at that time only two were connected; I kept the first 
office ; that was connected with the- next office directly. There was 
not a third office at that time. 

Q. Do you remember whether when ( ennai and Oliver went 
in they passed into the interior office or remained in the one occupied 
by or ¢ 

. I think they passed into Williams’ office. 

“ Have you much of any recollection with regard to these vari- 
ous documents, except that it is derived from seeing your signature 
at the time as.a witness ? 

A. I recollect the agreement; recollect the circumstances of sign- 
ing the assignment. 

Q. Suppose you did not see your name there, do you think you 

would recollect the circumstance ? 
o001 A. I would recollect the circumstance of the agreement 
because the way of their being so much together, and their 
first entrance into the office. They were around the office three or 
four days. | 

Q. Do you remember seeing Eschleman there ? 

A. Yes, sir; I know the gentlemen well. 

Q. Do you remember whether he was there during the three or 
four days, most of the time? 

A. He was there, but whether he was there most of the time I 
cannot say; | think there were five or six came in, at least; they 
‘ame in in a squad; what drew my attention to their coming in was 
Ranney ; he seemed to be the wit of the party. I know Hunt very 
well. 

Q. State whether Hunt was there during the three or four days 
most of the time. | 

A. He was there once or twice; I do not know whether he was 


| 
, 
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there more than that or not; Mr. Cunningham, Ranney, and Haines 
were there most of the time ? 

(). Were not those gentlemen there all the time? 

A. No, sir; they were off an on there. 

(). Geo. J. Robinson was there most of the time? 

A. Yes, sir. 

Q. Do you remember whether Oliver was there after the first day ; 
do you remember whether he left on the afternoon train the first 
day t 

A. I cannot say whether he left the first day or not; I did not 
know that he had gone until a few days after, and then he made 

his reappearance again. I have lived in Buffalo all my life. 


3362 Redireet examination: 


(). Are the rooms of Williams’ office large? 

A. My room originally was a large room. The three offices origi- 
nally were two. 

(). Describe the offices as they were at this time? 

A. My room is probably 8 by 16, and his 12 by 20. It wasa 
large room with a wooden partition. That partition comes up to 
the top. It was. heated by au stove in his room. The door between 
the rooms is open all the time, except in secret consultations. In 
very cold days we stayed in his room. Ordinarily the doors are 
Open. 


O. F. BARTON. 


Subscribed and sworn to before me, this 30th day of August, 1871. 
JAMES SHELDON, 
United States Commissioner. 


Atonzo TANNER sworn for defendant: 


| live in Buffalo. I am an attorney-at-law. I have lived here 23 
years. My age is 49. I am acquainted with Henry 8. Cunning- 
ham. I have known him for 15 or 16 years; that I have been well 
acquainted with him. I have had business transactions with him 
at various times. I had business transactions with him in August 

and Septem ber, LS69, that I remember. 
3363 (). State whether you saw him in Buffalo in the latter part 
of August, ’6S. 

A. I did. He was at my office on the 28th day of August, 68, 
and paid me money. 

). How do you know that is the date? 

A. I know it from the endorsement that I made upon a bond that 
was left in my hands for collection, given by Cunningham to Mr. 
Reed. 

(Presents bond and indorsement.) 

Q. Did you see him two or three days after that in Buffalo? 

A. I did. 

(). When? 

A. September 2d, 68. Cunningham called at my office and said 
1sv—214 
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that in making his payment to me he had rather exhausted himself 
financially, and wanted to borrow $50 in money, and I lent bim 
$50 on that day, and gave him my check on the Erie County Sav- 
ings Bank. 

Q. Have you any memorandum ? 

A. Yes, sir; here is a memorandum on the subject, dated Sep- 
tember 2d, 68; “$50, in favor of Henry S. Cunningham; money 
lent;” and then I marked it across, “ paid me by H. 58. C. Septem- 
ber 4th, 1868.” 

Q. To whom was that check given ? 

A. It was given to Cunningham. I have not the check here, but 
I have no doubt it is payable to his order. 

Q. Your recollection is, clearly, that you gave it to him himself? 

A. Yes, sir. 

Q. Was that check paid ? 

A. Yes, sif. 
do64 Q. On what date was it paid? 

A. I have my cash-book from the bank; that was the only 
check that I drew on September 2d, and they have charged me with 
the payment of the check on September 2d, 1868, $50. 

Q. Have you examined that bank-book yourself, so as to be satis- 
fied with the correctness of the account as the bank states it? 

A. Yes, sir; I examine my cash-book every month. I always 
compare the vouchers with my check. 

Q. Can there be any doubt but what Cunningham received that 
check from you on the second day of September, ’68 ? 

A. No manner of doubt. 

(. Where did you give to him? 

A. In my office, in this'city. 

Cross-exam ination : 

I have known Cunningham fifteen or sixteen years. 

Q. This was a loan of money ? 

A. Yes, sir. 

Q. Was it expressly to be for any purpose ? 

A. My impression is that he said he was going West. I think he 
said he was going out of the city. My impression is that he was 
going West, and that he was short of funds, and wanted to know if 
I had any to give him. I said certainly; asked him how much he 
wanted, and he said fifty dollars. 

Q. Did he state how long he should be absent ? 

A. I do not recollect that he did. 

Q. Did he state the business on which he was going ? 
3009 A. No, sir; I could not swear that he did. 

®. Your recollection of the dates is derived from this docu- 
ment ? 

A. Yes, sir. 

Q. Aside from this you have no recollection ? 

A. I have not of the precise date of the facts. I recollect of his 
borrowing money, but I did not remember the date until he called 
my attention to it this morning. I keep my own bank account. 


ALONZO TANNER. 


oe GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 1507 


Subscribed and sworr to before me, this 3lst day of August, 1871. 
JAMES SHELDON, 
United States Commissioner. 


> 


Morrison W. Evans, sworn: 


[ live in Lockport, in this State. I will be 50 years old in Decem- 
ber. Jam not engaged in any very definite business now; my busi- 
ness has formerly been furniture business. I have seen Mr. Oliver. 
[ am .not very particularly acquainted with him. Isaw him in the 
‘ fall of 1868. I think it was in 1868, down at the Mansion House. 
.. [am acquainted with Calvin Haines and Mr. Hunt. Mr. Eschle- 
is man has been pointed out to me. I am not much: acquainted with 


2 
i him. I know the Devil river property that formerly belonged to 
Mr. Oliver. 
, evervsesge ° . . . sail . . af . 
- 7" 3366 (. Did you ever have any negotiations looking toward the 
, purchase by you of that property ? 
' A. I did; more particularly with Calvin Haines, at Lockport; I 
H do not know that I can give you the dates; I think it was the last 


of August or the first of September, 1868. ‘The object of those ne- 
a gotiations was to become the purchaser of that property that Mr. 
Oliver was owning there, with some others that were held by some 
one in Buffalo, which Mr. Oliver had the refusal of ; Mr. Oliver or 


ir Mr. Robinson, I could not say which. 

‘ ~ Who do you understand owned this property ? 
zg I understood Mr. Oliver owned the property. 
7 Q On what terms was that property offered you? 


Objected to as irrelevant. 
Mr. Duffield states he will connect the proposition with Oliver. 


A. The terms were to assume certain mortgages and pay certain 
liabilities, amounting, as I had it in my figures at the time, some- 

where between ninety and a hundred thousand dollars. 

Q. Did you know what these claims and mortgages were ? 

A. I did at the time; I think one was a Hunt mortgage—so 
called at the time—another was an obligation that Haines had 
against him; and another was Haines’ firm here in the city; and 
another was a Detroit matter—I think Mr. Wayne—for putting 
some machinery in the mill there, and some debts that grew out of 

the business. There was aschedule made at the time. 


4 O07 Q. Will you look at this Buffalo agreement, beginning at 

the bottom of that page, and state whether the claims you un- 

* derstood were the same as those there, or, if they differed, in what 
did they differ ? 


A. There is one claim marked “4,” about $3,000; I do not recol- 
leet any such claim. The partnership’s indebtedness, I recollect, 
; was spoken of, but I have no recollection of any claim set out in that 
way. 

{ (. Was there any claim among those mentioned to you which 
was not in here, that you recollect of? 
$ A. No, sir. 
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Q. Was there any money to be paid to Oliver? 

A. I think not. 

Q. State, as clearly as you can, what you mean when you say that 
these claims were not to be assumed; whether you mean that the 
purchaser was to become personally liable for these claims and Oli- 
ver to be released, or whether he was to take the property subject to 
the claims ? 

A. I understood the matter to take the property subject to the 
claims. | 

Q. Was there anything said to you about indemnifying Oliver or 
releasing him from personal liability ? 

A. There was not. 

Q. What did you do with reference to those negotiations as to 
whether you were to take the property ? 

A. I went to Ossineke; looked over the lands; I got some men 
engaged in and about the mill; one man, 1 understood, was over 
the grounds considerably ; I went with him part of the day on horse- 
back ; I think there were three in the party; before that | went on 

foot ; before I got to the timber I got tired out; the next day 
3368 I went on horseback; before I got there I stopped off at Sagi- 

naw, and Mr. Haines had had a conversation, or written to 
me, about a man by the name of Johnson, who was to go up there 
to look the lands over, and who came there about the time I 
took leave, and my instructions to him were’ (Haines being 
present at the same time) he was to look them over and write me 
with regard to them; I do not know whether he was to write me or 
Haines; I saw the letter. 

Q. From your own examination and the examination that John- 
son made for you, what conclusion did you come to? 

A. I concluded not to take the property. 

Q. Why? | 

A. It did not bear the representation to me from Johnson and 
my observation as I passed and what we found it in looking it over. 

Q. How as to its being with reference to the amount of these 
claims? | , 

A. I could not see where the money was in it to warrant me to 
make the purchase. 

Q. Did you consider it worth that amount of money? 

A. I did not, or | would probably have made the purchase. 

Q. Did you see Oliver at Ossineke ? 

A. I do not think I saw Oliver; I saw Mrs. Oliver; took a meal 
at her house. 

Q. Did you see Oliver afterwards? 

A. I think I saw him in Buffalo the first time: it was after this 
time that I was at Ossineke; it was along later in the fall ona 
stormy day; I think it was sleeting; I could not definitely recollect 

the month; I think it was quite cool—I know it was; I saw 
3369 him ata hotel below here; | do not know that I observed the 
name; I think it was the Mansion House, though; I had 
some conversation with him; I told him, if anything, I should not 
take the property ; he was waiting to hear from some parties ; a 
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man by the name of Wheeler was mentioned to me; he was waiting 
to hear from them in relation to taking the property; he thought 
he had some men that would take it off his hands. 

Did you tell Oliver about Haines’ proposition to you; that 


you had been up to look at it? 


A. I am not quite so certain about it; | may have had some con- 
versation with him; I think there was something said about it. 

Q. Did not he know that you had been up there? 

A. I think he did. 

Q. In that conversation did he say anything about your having 
been up there? 

A. I think I told him I had been there. 

Q. Whether he knew anything about your having been up there 
to look at the property and having thought of buying it? 

A. I think he did. 

Q. What, if anything, passed between you and him about this 
transaction ? 

A. I think there was nothing further, only I told him I would 
not purchase it. 

(). Why did you go to see Oliver? 

A. My particular business to see him was whether he was going 
to bring about the trade with these parties; | was greatly interested 

with Haines; I had some claims against Oliver, and, if that 
3370 trade was made with these men South, he was going to look 
to some way to get out of it. 

Q. You said some one had the refusal of this property. Cannot 
you recollect who it was that bad the refusal at the time you talked 
with Haines and went to look at the lands? 

A. As I understood it Calvin Haines had the refusal of it 

Q. Individually or with others ? 

A. I am not so sure about that. I think there was Ranney and 
Cunningham, or Ranney more particularly. No, I think it was with 
the other Haineses; I won’t be positive. I know that Calvin Haines 
was one of the men. Still there was somebody else associated with 
him, whether it was Ranney or not. I know that Ranney was in 
business along with Haines. I presume he was one of the men ; 
who the other parties were I cannot say. 

(. How did that pine land look to you? 

It did not look very favorable. When I went over the lands 
from the mill back. the lands | crossed, which was a considerable 
part of the purchase, had been cut over and chopped over and 
burned over, and | found : a great deal of rough timber, such as Nor- 
way, and in looking over the lands I did not find that amount of 
timber on it represented to me, and the quality of the timber. 

(). W he at was the C hie aracter of most of the timber you saw | 

A. The timber that I mostly saw was, considerable of it, he sited 
and this Norway pine. | cannot recollect the name of the party 

that went with me through the mill. It was one of the hands 
3071 that had been helping make a survey of the lands. At least 
he told me so. Johnson was not with me at that time. I 
met Johnson at a place above when I got ready to go home. I was 
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on the lands two days—one on foot and one on horseback. I looked 
at the steam mill. The mill was not in very good condition. It 
was not doing the work that had been represented to me. I do not 
know but what I heard it was worked to. its full capacity. They 


claimed to be sawing some 40,000 per day. I could not get any of 


the hands to speak of that number of feet. I think Haines claimed 
they were sawing 40,000. 

Q. Were Haines’ representations of the property better or worse 
than the property actually was ? 

A. His representations were rather better than I found the prop- 
erty. 

Q. Did you understand that the parties who had the refusal of 
this property were willing that you should take it off their hands? 

A. They were anxious I should take an interest with them, or 
take it off their hands. 

(). Did they urge one more than the other? 

A. I do not know that they did particularly. I cannot say as to 
that. Mr. Haines was rather anxious that I should take it, and he 
found that I would not take it, and he said afterwards he would buy 
an interest with me, which I declined also. 

(Statement of Mr. Haines, Oliver not being present, objected to.) 


Q. From your conversation with Haines, what idea did 
3372 you get about Haines’ wishes with reference to holding the 
property himself or letting any one else have it ? 
Same objection. 


A. His point was to get rid of it; to get his money out of it. 

(. Oliver told you that Wheeler and some one were looking at it? 

A. I think Wheeler was one of the men; I do not recollect the 
other. 

(). Had you means enough to make this purchase if you desired ? 

A. I think I had. 


Q. Would it have cramped you particularly ? 
Objected to as irrelevant. 


A. I think I could have purchased it if I had felt so disposed to. 

Q. Did you talk to Hunt any about this before you went up to 
Ossineke ? 

A. | think I saw Hunt before I went up there. I knew he had 
a claim against it, and in a conversation with him he said if I would 
make the purchase—. [I wanted to see if he would make some abate- 
ment from the mortgage. I believe there wasn’t much abatement, 
but he would extend the time if necessary. 

Q. Did you get Hunt to assent to any discount ? 

A. He did at one time consent to some little discount. I do not 
recollect how much it was; less than a thousand dollars, or about 
that neighborhood. 


Cross-examlnation: 


Q. Hunt was very willing to take you for a paymaster ? 
A. He consented, if I would buy the property and would 
pay him. He consented thus far in case I bought the prop- 


O79 
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erty and would make instant payments, provided I would wish it. 
[ do not think there was anything in particular said—that I would 
pay him in lieu of Oliver. 

(). Was not that the understanding? 

; would become responsible, of course, under the mortgage if 
| took the property. 

(). Ilow long a time did you spend at Ossineke? 

A. I was there two days. 

Q. How many acres probably did you examine? 

A. I could not tell you about how many acres. I went over quite 
a number of sections. 

(). You refer to some property which had been cut over and 
burned, and which had an inferior quality of pine. Are you able 
to give the descriptions of the sections and towns and ranges which 
you examined ? 

A. No, sir; Lam not particularly. The number 16 is given to 
school] purposes, I was up to this land beyond that. 

(). Wha went with you? 

A. Two men. One of the hands that was there said he had been 
all over the land in surveying it. I do not remember the name; I 
might probably if it was spoken of. 

(). Was it Ellsworth ? 

A. I think that sounds very much like the name of one of the 
men. 

(). Do you remember whether Johnson reported seventy millions 
of pine—v, Of 1) acres. 

A. No, sir. No such report. 
OOF (). Do you know this Johnston ? 

A. Tam not acquainted with him much. I met him at 
Saginaw, and then afterwards I met him at Alpena. 

(). It was the representations of Haines whicli you did not find 
confirmed by your personal examination ? ? 

A. And furthermore by Johnson. After he went over the lands 
he wrote me or wrote Haines. 

Q. It was the representations made by Haines which you desired 
to be satisfied about when you went up there? 

A. Yes, sir. 

(). About Low long were you gone on vour trip to section 10, look- 
ing at the lands; how many hours did you spend? 

A. I went pretty early in the morning. We hada rain storm, 
and we were driven in the camp, and we had some dinner with them. 
We spent probably an hour under shelter. 

Q. So that there was about two-thirds or three-quarters of a day 
during which you were actually eugaged in examinations? 

A. It might have been that. 

Q. Have you had experience in land looking and examining pine 
lands ? 

A. Not much in pine lands; still lam judge enough to know 
whether it is a good tree or not. 

Q. Are you engaged in the lumber business at present ? 

‘A. Iam not engaged much in lumber business. I was not par- 
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ticularly at that time in that kind of lumber. I am engaged now 

in hard wood. I have been through some Michigan pine lands be- 
fore, particularly with a view of purchasing them. 

3375 (. I suppose it would have made no difference to you 
whether you had paid Oliver money or paid the mortgagees 

money, if the mortgages were extinct? That amount was regulated 

upon the amount due upon the mortgage, wasn’t it? 

A. Yes. 

(. Were you to have your option to pay off these mortgages 1m- 
mediately, or to take as much time as you saw fit? 

A. To take as much time as we saw fit in the matter. 

Q. Did you see personally any of the mortgagees except Mr. Hunt? 

A. I saw see C. Haines and the other Mr. Haines in the city ? 

(. They all gave you the same option ? 

A. Yes, sir. I understood afterwards that the Haines in the city 
would have taken about 50 per cent. of their mortgage—G. and R. 
_ Haines. I think they are brothers of Ca:vin Haines. 

A. About how many miles did you go from the mill, do you 
know? 

A. I think Mr. Ellsworth—it that was his name—said when we 
were at Hubbard’s Lake we were about five miles from the mill. 

Q. Do you know whether some of the lands are more than nine 
miles from the mill? | 

A. I know in my observation in looking over the map some of 
them were about nine miles. 

Q. I suppose naturally the lands nearest the mill.would be earliest 
cut? 

A. That is usually the case, I think. 

3376 Redirect examination: 

(. You state in your direct examination that you did not under- 
stand that Mr. Oliver was to be released from his personal liability 
under those claims, and you say in your cross-examination that if 
you took the property you would become responsible for the mort- 
gage. lixplain what you mean. 

A. Become responsible for the mortgage? I supposed by that if 
I bought the property I would have to pay the mortgage. Still, it 
was in my hands to do what I pleased with that. Mr. Hunt might 
take the property if he felt so disposed. What I mean by that—if 
I bought the property I think I should become responsible and pay 
the indebtedness, if I thought worth while purchasing it. 

Q. If you did not think it worth while, what then? 

A. I would let the property pay it. 

Q. When was this offer of Haines to you of this property revoked 
in any way; how long have you got the opportunity of taking this 
property ? | 

A. I do not think there was any particular time stated about it. 

Q. Was it ever renewed to you? 

A. Haines has spoken to me several times; wanted me to come 
and take an interest. with him at the same that it cost him. 
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Q. Has he ever offered the property at any time on the same 
terms since? 

Objected to as irrelevant. 

A. Yes, sir. 

(). How late is that? 
Bode A. I think within a year; it might possibly be a little 
over; and then he has within a week or ten days been wish- 

ing me to take a certain interest with him. 


SAMUEL ELLSwotrH sworn for defendants: 


(). What is vour age, residence, and occupation? 

A. 35; Ossineke: and a laborer. 

(). What kind of a laborer ? 

A. Anything they set me at. 

(). Have you an office up there of any kind? 

A. Justice of the peace. I have resided at Ossineke since the 
summer of 1867, and worked there since 1866. I am a married 
manu. I have known David D. Oliver about 14 years. I know his 
wife. I was justice of the peace on the 21st of Janu: ary, 156%. 

Q. Will you look at “ Exhibit 8,” now produced to you, and state 
what you know of the execution of the same by Sarah A. Oliver, 
wife of David D. Oliver, and what, if anything, you did officially 
in connection with that deed? 

A. I took the acknowledgment of this deed by putting the usual 
questions to Mrs. Sarah Oliver. 

(). Did you put the questions at the time of the signature there, 

before or after ? 
3378 A. I think I put them before. 
(). Did she sign it in your presence? 

A. Yes, sir; I think that was the same day. It bears date the 
21st—that is my ficures—2Ist of January, 1869. That is my signa- 
ture to the certificate of acknowledgment—that was put there on the 
day of the date. I think the deed was read over and explained to 
Mrs. Oliver before she signed it by Mr. Oliver in my presence and 
hearing. I also witnessed the deed as to Mrs. Oliver's signature; 
that is my signature. I think long enough time was spent by 
Oliver in my presence to read and explain the whole to her—I 
think some half hour’s time. I was to work on the dock at the 
time that Henry M. Robinson came to me and wanted I should 
take the acknowledgment of the deed. We went up to Oliver’s 
house; he was then living with Mrs. McClosky. I think we met 
Mr. Oliver on the track close to his house, and Robinson stated our 
errand, and we went into the house together, Oliver, Robinson, and 
myself. I think he called his wife, and there told her what we 
wanted, and read the article over, or some part of it. I don’t know 
whether he read it all or part of it. I know he was in there some 
time with the paper. I then put the usual questions to her and 
she signed it in my presence, Oliver himself being present at the 
time of her signing. 

(. That is the time of the reading of it? 


190—214 
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A. Yes, sir. 

Q. You examined her separate and apart, however, in the usual 
way ? 

A. Yes, sir. 
3379 Q. Have you been more or less connected asa workingman 
with the business done at that mill, and what way? 

A. I was during those years. Last year I have been working out- 
side more on the farm. 

Q. During 1866~'67 ? 

A. Yes, sir. 

Q. During that time that you worked there did you ever hear of 
any. company that had carried on business under the name of the 
Ossineke Mill and Lumber Company ; anything of that sort? 


Objected lo as leading. 


A. I think not. Whatever intimation I have of that fact is that 
part of the property they have on hand is marked that way; that is, 
~ Ossineke M. ©.” I noticed bags in particular marked that way. 
[ didn’t hear of any business or partnership conducted under that 
name. I was well acquainted with the Robinsons; with Mr. Rob- 
inson here I. was well acquainted. He has always addressed me. 
familiarly whenever we have met. During the time they were up 
there I knew them well. 

@. Did you and Johnson go over the Ossineke mill property, so 
called, for Messrs. C., E. and. G. Ri. Haines during the summer of 
1868, with a view to estimating the timber in town. 29 north, of 
range 8 east? 

A. We did. Johnson is a man residing in East Saginaw, brought 
up there by Haines for that purpose, 

@. Did you assume to g0 over the Preston lands, as well as the 
Oliver lands, so called ? . 

A. I think we did : that is, "we were supposed to go over the whole. 

The estimate we returned to them was less than 50,000.000 
8880 (fifty millions): about one-half of that we returned as Norway, 

and the other half white pine. The estimated percentage of 
uppers was eleven per cent. In that examination we only went 
over part—in fact, we did not go into town. 28 at all. We went 
over part of the sections: we didn’t go over all in 29. We went 
over part of the sections and made a general estimate from what we 
saw in 29 as to what was on the lands in 28: and made the return 
that if those in 28 and the remaining part of 29 were as good as 
What we had seen that there would be less than fifty millions, 
That was the way that examination was had. H. M. Robinson had 
been round about that mill, to my knowledge, since the spring of 
1868, I think ; I think he was recognized there as agent by the firm 
of Oliver & Robinson. |] never heard him spoken of or claim to 
act in any other capacity than agent. 

@. Did you ever hear of Oliver making any claim as to his being 
anything else than an agent? | | 

A. I think I have heard him say he was a partner since the dis- 
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solution of Oliver and Robinson, or since Oliver moved away from 
there; since the commencement of this litigation. 
Q. Did you ever hear H. M. claim that he was? 


Ne usual 


_ A. No. sIr. 
smMan Q. Do you know George B. Melville ? 
~~ ian. 


no ont. , , : 
S Om Q. Do you know what his views were as to running the water 


mill up to the time he was foreman for Oliver? 
Objected to as incompetent and irrelevant. 


on A. I think he was against running it. I heard him make 
Ht the 3381 those assertions that it could not be run in connection with 

the other mill; I think he did not state why; I think it was 
simply because he was acting as agent for those parties; this would 
be in the spring of 1868. The mill did run in 1867, and started in 


“rm the spring of 1868, and I think it was.about the time of shutting it 
way down. I know George W. Hawkins; I know of his having bee n 
that appointed an agent by Cunningham ; that was in the fall of 1868. 
wy Q. Do you know whether or not George J. Robinson ever recog- 
ag nized him as such agent? 
up Objected to as leading. 
: A. I think not; I only know from the fact that I went into the 
a woods with Hawkins; Robinson told me if 1 went into the woods with 
Hawkins to look over lands, I must look to Hawkins for my pay ; 
¥ I don’t know what his reasons were for saying so. 
nt .Q. Did you understand whether he recognized him or refused to 


recognize ? 
A. He refused to recognize him, the way I understood it. I think 
° that Hawkins was foreman there that season for Oliver & Robinson 
on the river; in fact, I worked under him for Oliver & Robinson. 
(). Was he ever recognized in this new position of agency ? 
A. L think not; I think Robinson always seemed very cold to- 
° wards him; never was on intimate terms as he was with Melville ; 
Metville was recognized by Robinson as ty agent. 
(). Something was said by some of the witnesses in this case that 
George J. Robinson, or the Robinsons, were endeavoring to 
3382 oust Oliver from that property and that place; did you ever 
hear of anything of that sort while you were there? 


Objected to as leading. 


A. I never did. 

Q. Do you know a man named W. F. Leech ? 

A. Yes, sir: he sealed for me. 

Q. What sort of a man is he to scale logs, as far as his capacity 
_ intelligence goes ? 

I never would want him to scale for me for another winter ; 
| ae he was a “scaly” scaler. He was a man that could not 
read nor write. I did the summing myself of his columns of logs— 
that is, the figures—be fore he submitted them to the company. [le 


knew figures; and could set them down and add them up, but he 
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made a good many mistakes. He used to add up his own columns 
and then I run over them and found a great many mistakes. I am 
not what you might call an expert in figures, but if I go over them 
enough I will get them straight. He did not know enough about 
figures to enable him to do that particular form of business. 

Q. Do you recollect of his attempting to scale or to inspect lum- 
ber for George J. Robinson on any occasion up there and his being 
stopped at it? 

Objected to as incompetent and irrelevant. 


Mr. Durrietp: The question is put to show his qualification, 
merely. 

A. I saw him, I think, inspecting one cargo of lumber, or part of 
a cargo, at least. I think it was part of it inspected by Leech and 

the rest was shipped in bulk. The whole thing went in bulk 
3383 and he went to shoving. I don’t know what Robinson’s rea- 
sons were for doing so. 

Q. Do you know whether Robinson stopped him selling? 

A. I think he did; I don’t know why; I was working on the’ 
vesse! myself; that was in the summer of 1868. I know the water 
mill and the steam mill up there, and their relative positions to 
each other. 

Q. Will you give us your judgment whether the two could be 
run to profit simultaneously at, the same time? 

A. I believe I answered that before. I made a slight mistake, as 
it appears, in my evidence before in regard to their cutting the 
larger class of logs to advantage in that mill—the old mill. By go- 
ing and taking an actual measurement of the saws, as I was re- 
quested since, and of the gate, I find the utmost capacity would be 
2 feet 10 inches (two feet ten inches). That would be the largest 
log that would pass through the water mill; that is, to cut it with- 
out assistance. 

Q. What proportion of the logs received at that mill were of that 
diameter ? 

A. There were a good many logs that were larger that year. The 
statement I made before, in fact, | always felt as though that mill 
could have been run to advantage by cutting the larger class of logs, 
as it was an upright, but since I have measured them I have altered 
my mind; I found it didn’t have the capacity to receive the 
larger class of logs. I think the two could not have been run 
together with profit. They would have interfered, as I stated 
before. The sluicing of the logs to the lower mill would 
have drawn off the pond of the upper mill so it could not 

have been run until a new head had _ been raised. 
3384 In supplying the lower mill they had ‘to pass through the 

pond of the water mill. I am not acquainted with the way 
in which the lumber was manufactured at that mil] generally. T 
don’t mean as to its qualities. but as to the general character of the 
logs that were sawed and converted into lumber. For the last few 
years the qualities have yun pretty well into the uppers ; that is, 
they have endeavored to get the better class of logs to manufacture. 
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“pastes Q. Don’t all lumber mills in that region do the same thing? 
; am A. I think they do undertake to work their best lumber ; that, is 
weer the general proportion of people of late years, in the low price of 
aus | lumber, as it has prevailed in the market. 
(). Don’t the mills all up there undertake to work up their best 
um- timber? 
CIN : ; 
Objected to as leading. 
A. I won’t say all the mills, but part of them that I have been 
lie acquainted with. 
L, : 
Cross-examined by Mr. Russet: 
Of [ have been sworn before in this case on the part of Oliver. I 
nd have not conversed in particular with Henry M. Robinson about 
lk the subject-matter of my former testimony ; nothing only in relation 
‘a to this saw of the water mill. I have not sat down with him with 
a memorandum of my testimony before me; neither with Mr. 
Duftield, nor with any other person. 
le ©. When Robinson came to you to have you take the 
r 2385 acknowledgment what did he say in regard. to Oliver about 
0 the deed being signed by Mrs. Oliver; did you hear him 
make any threats to Oliver in regard to the matter? 
e A. No, sir. 
Q. Did Robinson make any threats in your presence in respect to 
; Oliver if he did not compel his wife to sign the deed ? 
A. No, sir; he never at any time made any such threats; I have 


no knowledge of his making such threats; if there ever was any 
such transaction ever happened it is something new to me; I never 
heard of it before. 

Q. When H. M. Robinson was there and building a house what 
did he say in regard to the money which was put into the concern, 
as to whose it was; did he not say it was his money? 


Objected to. 


A. He told me, I think, at that time that he was there to look 
after his interests—his own interests. | 

(). What did he say his own interest was ? 

A. I think it was money he had furnished his son to carry on the 
business there. 

Q. Did he say how much; whether it was all or a less part 
than all? 

A. He did not. 

(). Whose house did he say that was? 

A. His own. 

Q. That house was built on the property of Oliver & Robinson? — , 

A. It was built on the property, but, as I understood Mr. 
3386 Robinson to say, he had purchased an acre, and was building 
on his own ground. 

(. How many acres can a man go over and carefully examine 
in a single day? 

A. I never went over and examined above 160 acres; I have 
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heard of men that would examine a section—four times as much— 
but I think it must be very amie timbered land; I think John- 
son and I returned the fourth day; we were engaged in the exam- 
ination during four days; we did not go outside of town. 29. 

@. At whose invitation did you attend to assist in the examina- 
tion? 

A. I think George Robinson’s—that is, he told me that Haines 
wished some one to go with Johnson, and for me to go; I was paid, 
I know, by the firm of Oliver & Robinson; Oliver & Robinson were 
in business at that time; I believe I received my instructions from 
George J.; I think he was the man. 

(. Did he state it was for Haines’ benefit? 

A. He told me it was for Haines we were looking over the lands ; 
he didn’t say who it would be benefiting; I never saw the man 
Johnson at all until that time. 

Q. Who made up the report, you or he? 

A. He made the report; still, the grounds we went over we agreed 
upon — our figures; I have not seen the figures since that time—at 
least I had only seen them in a memorandum of my own; I 
have not got my memorandum with me; I am certain it was not 
75,000,000 (seventy-five millions) instead of fifty millions; I am cer- 
tain it was fifty or less than fifty; | am prepared to testify it was 

not seventy-five; Ido not know who has the original re- 
3387 port; it was in writing; it was drawn up by Johnson and 

addressed to Haines; [ came from Ossineke now to give my 
testimony at the request of George J. Robinson. 

Q. Has H. M. Robinson conversed with you in regard to what 
testimony you should give? 

A. No, sir. 

Q. Did H. M. Robinson pitch into you about your former testi- 
mony ? 

A. He did. 

Q. By Mr. Durrietp: And you found yourself mistaken ? 

A. I did, by going and taking an actual measurement of the saw. 

Q. State what correction you wish to make to your former testi- 
mony in reference to the capacity of the steam mill in sawing logs ; 
you said before it would saw small logs? 

A. I didn’t wish to be so understood; I think I told you before 
in my former testimony that the steam mill had a six-foot saw—a 
six-foot circular—which any expert In running a mill would know 
what sized log it would cut; it would cut a three-foot log running 
it straight through; it will cut a larger log by canting; I have 
stated already that the utmost capacity of the water mill would be 
a two-foot ten-inch log, as I measured from saw to sash. 


Recross-examination: 


Q. Were therea good 1 manv large logs that size you n: amed t ? 
3988 A. Not a great many; our logs w ould ave rage that season, 
I should judge, about two and a half feet—during the season 

of 1868; it was a large class of logs. 


u 
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Q. Would not that class of logs cut more than eleven per cent. of 
uppers such as you reported ? 

A. It would and did, but how much I can’t say. I never saw the 
shipping bills. I think in the former estimate I made in running 
over those same lands that they lumbered that winter, before they 
went into lumber with Hawkins, that it would run 40 per cent.; 
whether it cut that or not, [don’t know. I made this estimate with 
Hawkins since I made the estimate with Johnson. ‘This was in 
town. 28, and Johnson and I were in town. 2%. 

Q. How happened you to make the estimate with Hawkins in 
town. 257? 


Objected to as not cross-examination. 


} 


©. When was that estimate in town. 28 7 

A. After the transfer of the property by Robinson to Cunningham. 

(). Do you remember of having a log in the water mill before it 
was shut down that furnished twelve hundred feet of lumber? 

A. I have cut logs to the full capacity, but I can’t say as I ever 
run the upright there in the mill myseif. 

(). Were vou in the habit of reducing the size of the logs in any 
way to saw them in the water mill, or cut them in two? 

A. I never cut any in two. I have put logs through there that 
had swelled butts on them, by cutting the butt off, and then running 
the slab square through, so as to make the butt as small as the top ; 
not otherwise. That was not commonly done. I don’t remember 
ever doing it but once. 


SAMUEL ELLSWORTH. 


Sitett, Henry M. Roptnson sworn for the defense. 
Examined by Mr. Durrie.p: 


Q. What is your age and where do you live? 

A. Lam 61 in July past. [live in Alpena county, [at] a place called 
Ossineke. I have lived there somewhere about three years. I went 
up there as an agent for Oliver, and I continued there with my son 
after Oliver sold out to the present time, save what | am away here. 
When I was agent the firm was Oliver & Robinson. 

Q. How came you to be appointed agent? 

A. Oliver asked me if I would assist them in selling lumber. I 
told him I would, and the first word that I heard of the agency was 
from David D. Oliver. He had a card printed with my name on as 
agent, and he gave me a lot to distribute round. I acted as agent 
of the firm in three or four sales of lumber, probably not to exceed 
four. I accounted for the money I got and gave it over to my son. 

(. Five hundred dollars received. Did you ever account for that? 

A. From Mr. Miller? I accounted for that by sending it to my 
son as soon as I could. 

Q. How long after the contract was made did you send it? 

3390 A. probably inside of a week or ten days. The first oppor- 
tunity I had [I sent it. It was in the winter time, when there 

was no express that I know of. The express offices were all out in 
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this State. I made application at the express office, and they would 
not take it. The first opportunity I had I sent it, with some moftey 
of my own. 

Q. When did you first become acquainted with Oliver? 

A. About a year previous, I should think—between 1866 and 
‘67. I would not like to say ; it was within the year. 

Q. Did you have any negotiations with him with reference to the 
purchase of an interest for your son ? 

A. I did. That was in the fall of 1867, I should think. My 
memory is not good on dates. 

©. Did you take part with your son in negotiating that pur- 
chase ? 

A. I did, in the city of Detroit, in Mr. Duffield’s office princi- 
pally. f 

Q. Do you remember what amount of indebtednes Oliver repre- 
sented at that time that he had ? 

A. To the best of my knowledge and belief, not to exeeed 
$40,000. 

(. When did he state that to you and your son ? 

A. When we were about making this purchase of him of this in- 
terest 7? 

Q. How much did you find it to be afterward ? 

A. I never computed the whole amount as I found it, but should 
think between $80,000 or $100,000. that I know of 

(. Was that indebtedness existing at the time he represented to 
you that his indebtedness was $40,000 ? 

A. Yes, sir. They were old claims. 
do391 (. Was you a partner in that firm ? 
A. I never was to the value of a cent. 

©. Who was the partnership ? 

A. David D. Oliver and Geo. J. Robinson. 

Q. How old is your son George ? 

A. 1 would not really like to say. I know he is over 30 at the 
present time—between 30 and 33. 

Q. When did you go up there first ? 

A. I went up there first at the solicitation of Mr. Oliver to see the 
timber, previous to making. the purchase—previous to my son’s 
making the purchase, understand me-all the time. I did not fur- 
nish my son entirely with the means. He had money of his own, 
but what he lacked I furnished him. 

Q. When did you go up there to stay and engage in the busi- 
ness ; what month in the year 1867? | 

A. To the best of my knowledge, it was in the spring. I didn’t 
go up to stay until spring. In January, I think, I went on this 
business. I continued to act for Oliver in any capacity he should 
see fit to put me or ask of me until he sold out. 

Q. Are you acquainted with the mills up there? 

A. I am. 

Q. Will you state in 1868 what was the capacity of the water mill 
for sawing, and what its value was ? 

A. To the best of my knowledge and belief, it had no capacity 


‘> 
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and it had no value. I mean by that the main sills of the build- 
ing were rotted down; it was a wreck. 

(). Wasn't it running at all? 

A. I think they did saw a few feet. of lumber when I was 

3392 there. It was like the man’s gun—it wanted a new lock, stock, 

and barrel. ‘To every appearance it was substantially worn 

out. I have no recollection of seeing it run, but there were boards 

sawed when [ was round the premises, but not for me to see them. 
[ may have been at Alpena or somewhere else. 

@. Who ordered that mill stopped t 

A. I never knew of any one; I never did; I simply told the man 
it was money thrown. away, but I had nothing to do with that. If 
the mill was in good order it would cut 3,000 feet a day; I think it 
would not cut any more. It will cut a log two feet ten inches, and 
saw it, and nothing more, unless you take an ax and chop it down. 
No log can be put in that mill four feet in diameter for the reason 
that from the ( dee of the saiw to the edge of the frame is two feet ten 
inches, and from that to the top of the teeth of the saw is the same. 
Any expert will tell you it can’t be done. I think the steam millis 
capable of cutting 80,000 feet a day in the present situation. The 
two mills could not be run at the same time, because the pond that 
holds ‘the logs for one mill holds them for the other, and passing from 
the upper dam to the lower mill it draws the water from the mill 
and there is nothing left to run it with. I went over these premises 
in the fall of 1867 to a certain extent, as far as Oliver would take 
me. 

Q. Did you form any estimate of the value of that property there 
at that time; if so, will you give it? 

A. I only saw a small part of the timber land, and I should think 
Oliver’s statement was correct if all the timber had been like 

that. 
Bis ters Q. How much had it on it, do you know? 
A. I don’t think it had seventy millions since I have been 
there. 

Q. Suppose it had been but seventy millions, what would that 
property have been worth at that time, in 1867? 

A. I am not posted in lumber, and I don’t know. I should think 
the property was worth as much to-day as it was [in] 1867. 

Q. What was the value of that property in the fall of 1867? 

A. I would at no time ever since I have known the land have 
given $70,000; not the moment George took it I would not. 

Q. What do you mean, all the personal property ? 

A. I mean everything connected with the whole thing would 
never have drawn $30,000 out of my pocket for it. 

Q. Would you say the same of it in 1868—the fall of 1868—be- 
fore Oliver sold out to Cunningham ? 

A. Yes, sir; I should. There never was a time I would give any 
more for it to the present moment. 

Q. Can you state how much has been put upon that property and 
in what form since the fall of 1868, when Oliver sold it, by the par- 
ties now running it? 

191—214 
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A. I should think the improvements put on it has cost them in 
cash $40,000. It consists of a splendid gang—the best on the shores— 
splendid engine, two patent edgers, two six-foot circular saws, with 
other machinery to carry on the mills, and a very large expense 

on the dock, with heavy improvements in the river and new 
ooJ4 dams wherever they were needed, some of them very costly. 
Q. Were there any roads built or any buildings put up 

there? 

A. There were some new shanties put up on the premises; I think 
the books show the cost of roads and buildings to be $17,000 for the 
last year; for the past year’s lumbering, the roads and equipments 
connected with the business. 

Q. Do you mean for the last year, or since the year 1868 ? 

A. It is now accessible; yes, sir; since the year 1868. 


Q. Do you know of any partnership up there under the name of 


the Ossineke Mill Company ? 

A. I never di? ; never heard of such a thing; I knew of the use 
of that style of name; it was used as I should eall in business a 
trade-mark; there was a stencil got to mark bags, and a stamp to 
mark tools, but 1 never saw an ounce of goods marked to the name: 
[ know no party of that name; the only firm I ever knew of up there 
is the present one, except David D. Oliver and my son; the first one 
was Oliver & Robinson ; my knowledge is not clear upon any other 
firm, saving the present. 

(. And the other was—— 

A Cunningham, Robinson, Haines «& Co. 

Q. Who composed that firm ? 

A. Four members; this gentleman, my son, Calvin Haines, and 


Philip Ranney ; I never was a member of that firm to the value of 


one cent; Hunt and Eschleman were never members of that firm, 
with any knowledge of mine. 

3395 Q. Has that been the style of the firm ever since Oliver 
sold out to Cunningham, as it is now, Cunningham, Robin- 


‘ son, Haines & Co? 
A. I never have known of any other firm taking the place of 


Oliver & Robinson excepting the present firm. 

Q. Do you remember whether there was a firm of Robinson, C. 
Haines & Co., at any time before that? 

A. I would not say altogether in confidence; I know very little 
about it; I can remember no firm doing a moment’s work, or doing 
any business with that name; there may have been, and I know 
nothing about it; I never had anything to do with the parties man- 
aging the business—not a particle; I never said to Wayne or any- 
body else that Hunt or Eschleman were members of the firm. — 

Q. Was you ever party in any way with George Robinson, G. W. 
Hawkins, or anybody else to a plan by which Oliver was to be turned 
out of that concern, and did you threaten to get rid of him in any- 
way ? 

Objected to as leading. 


A. I never knew of such a thing; I never was a party ; I never 
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threatened him with personal violence in any conceivable form, and 
would risk my life to save that man’s this moment if it was necces- 
sary. 

Q. Do you know of Robinson’s ever making any threats as to your 
son George? 

A. Oh, no: I know of nothing of the kind: I have heard Oliver 
threatened the boy’s life, but I didn’t believe it; I should want to 

hear him say it myself before I would believe it. 
3396 Q. Did you have any personal knowledge and did you know 
of the purchase of Oliver’s interest by Cunningham at the 
time rt was made in September, 1868. 

A. No, sir. 

Q. Were you there at that time? 

A. I was, and I saw Cunningham. 

Q. Did you have any talk with him about this purchase before it 
was made? 

A. I didn’t see him until itwas made. At any rate, I know noth- 
ing of the purchase, if that answers the question, and Cunningham 
himself was the first to tell me. I didn’t dream of it before that. 

Q. Was the firm of Oliver & Robinson, before Cunningham pur- 
chased, debtors to you to any amount for money advanced them ; 
and, if so, how much? 

A. I advanced to Oliver the sum of $22,000 altogether, and as- 
sumed a large amount of indebtedness, which I paid as it came 
round. I should think I advanced not a great ways from $350,000. 

(). What was your object in staying after Oliver sold out? 

A. Because my son was there, and I had no other home. I am 
homeless. 

(. Have you been paid the amount due you by the firm? 

A. I never have been paid anything. 

(. Whether you have been paid for your services ? 

A. I never have been paid anything, neither for services nor for 
what the firm owed me. 

(). Were you in Buffalo at the time of the agreement that was 
drawn up in Williams’ office. Were you present at the consumma- 
tion of it, In October, LS6S ? ) 

OG A. I never saw any agreement at all between these men 
executed, or anything done with it. I have heard them talk, 

Q. Were you down there at that time? 

A. I was. 

(). Were you not present in the office of Williams at the time it 
was closed ? 

A. There were two offices, and I was in the outside office, and they 
done their business in the inside office. 1 don’t think I ever saw the 
agreement at all. I have ne recollection of ever seeing It. 

(). What is the value of that pine timber appertaining to the 
Devil river property, embraced in the Hunt and Eschleman mort- 
gage? What was it worth in the fall of 1868—the lands with the 
pine on them? 

A. The lands are principally pine barrens, I think, of no value 


with the timber off of them. I would never give 340,000 at any 


orem tee 
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time between between 1868 and the present time for the pine lands 
without -the personal property. I would not at any time since | 
have known what timber there was on it. I don’t include the Pres- 
ton lands. The Preston lands may have been worth ten to twelve 
thousand dollars—actually worth it. 

Objection made to the witness leaving the stand and suggesting 
questions. ; 

Q. Did you hear Haines’ remark to Wayne in my office when he 
was asked to indorse the notes of Cunningham, Robinson, Haines 
& Co., given in payment of certain machinery contracted for or 
bought of Wayne? | 

A. I did. Wayneasked him if he would indorse that note, 

3398 and he said it was good enough without his indorsement. | 

-never heard him say anything more about it. It was by 
mere accident I heard that. 

Q. Did he make any remark that indicated that he was holden or 
was a member of that firm ? 

A. Not in my hearing; nothing like that. 


Objected to as feading. 


Cross-examination by Mr. Russe.v: 


I was formerly a member of the firm of Wayne & Robinson ; to 
the best of my knowledge a little over seven years. . 

Q. Before you and your son had this negotiation with Oliver, had 
you ever had any practical or personal acquaintance with pine 
lands, or the estimation of their value or the manufacture of lum- 
ber ? 

A. I hadn’t more than a mechanic who had worked in wood all 
his days and seeing saw-mills work and making machinery for saws 
and owning a saw-mill once and running it. _ 

Q. Had you ever been in the lumber business in Michigan ? 

A. I had at Middlebury, on the Detroit & Milwaukee road, in 
1858—Leveret B. Walker and myself. | 

Q. How did you commence your negotiations.with Oliver—by 
letter or in person ? Bs 

A. I received a letter from Oliver, he being at Lockport, stating 
that he would trade his property for so much money—one-quarter 
of it, $85,000—8$20,000 to be paid down, and the S15. 10 to be paid 
out of the earnings of the mill, or, as he expressed it, never, if the 

mill did not earn it. | 
3399 Q. How long had you been previously acquainted with 
him? 

A. From the time he commenced buying machinery at Wayne's 
until he sold out; during the whole-time his boilers and machinery 
were making; I first formed his acquaintance as a customer of 
Wayne & Robinson. 

Q. Did you, after that, go with your son and visit Ossineke ? 

) ay did ; my son was at that time keeping books in the firm of 
Evans & Walker; I had retired from business at that time; I was 
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not engaged in any occupation whatever; my son and I remained 
at Ossineke at that time, I think, not to exceed twenty-four hours. 

Q. Did you go on purpose to look at the property ? 

A. Yes; at Oliver's solicitation; this was some time in the early 
part of the fall or in the summer. 

Q. Did you give any more than twenty-four hours’ examination 
to it? ' 

A. I did not. 

Q. Did you go into the book-keeper’s office and examine the list 
of assets and liabilities ? 

A. I did not. 

Q. Have you given testimony at Saginaw once on this matter or 
a similar matter ? 

A. No, sir; I think not; I gave testimony in the case of Ronalds 
& Judd at Saginaw against Robinson. 

Q. Did you not testify at that time that you did go into the 
book-keeper’s office and examine the books and lists of assets and 
liabilities ? 

A. I have no recollection of testifying to anything of the 

kind, . 
3400 Q. Did you not go to Ossineke for the purpose of looking 
at the lands, and also at the assets, and also of looking into 
the liabilities of the firm before you should buy in, or before your 
son should buy in? 

A. No. I went for no other purpose than to look at the timber, 
which he represented would be two hundred millions. 

(). Did you intend to let your son go into the partnership with 
Oliver without understanding whether he was largely or to a small 
degree in debt? 

A. I did not. 

Q. You testify that Oliver stated his debts to you at $40,000. Did 
he not make this statement at Ossineke ? . 

A. He made it at Mr. Duftield’s house, on the next street here. It 
was after I went to Ossineke. 

. What reason can you give for not examining the list of debts 
and assets at Ossineke ? 

A. I am no book-keeper, and never had anything to do with books. 
I should have referred it to my son if it had been done. 

(. Did he examine the list of liabilities and assets ? 

A. I don’t know that he did. I don’t know whether he did or not, 
but I know he preferred to walk back afoot to having anything to 
do do with it. 

(). How came you to change that unalterable intention? 

A. By representations that Oliver made to me after I came back. 

(). Your story is, then, you went to Ossineke to look at the prop- 
erty with your son. You remained there twenty-four hours, became 

disgusted, and came back ? 
d401 A. No. I did not become disgusted ; my son did. 
(). Then you say Oliver’s powerful persuasion was such that 
in three days he turned you round, and you both went in ? 
A. I don’t think he ever turned the boy; he turned me. 
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Q. Didn’t Oliver, when you determined finally to let your son go 
in and to furnish him with money, did he not give you a stateme nit 
in writing of the liabilities of the concern, including the mortgages 
and other debts ? 

A. He gave a certain amount of liabilities to Mr. Duffield at Mr. 
Duftield’s house, and I saw it. 

Q. Did you receive in writing a statement of the mortgages and 
other debts at Ossineke and a statement in writing of the lands and 
the personal property at Ossineke ? 

A. I think not. 3 

Q. What did you receive in writing ? 

A. I think Oliver made a sort of a lump job of it; that he owed so 
much and the property was worth so much. 

Q. Did he give you the amount of the indebtedness in writing? 

A. I think he did. 

Q. Did he give you in detail the amount of the mortgages with 
the names of the mortgagees, and the indebtedness with the names 
of the creditors ? 

A. No, sir; that I didn’t see until after. 

Q. I mean to either of you? 

A. I never saw anything of the kind that either of us got. 

3402 Q. The question is, before Geo. J. Robinson became a part- 

ner in that concern, and put into it the money he received 

from you, did either he or you receive a written statement of the 
indebtedness and assets of the concern at Ossineke ? 

A. Not that ever | knew of. 

Q. How many interviews ‘did you and George and Oliver have at 

Mr. Duffield’s house or office ? 

A. A great many. 

Q. The whole matter was thoroughly canvassed, the pros and 
cons ? 

A. My poor boy, in deference to his father, raised very few objec- 
tions, and there was very little said in reference to it except what 
Oliver said. 

Q. Did your son go with you to Duffield’s house ? 

A. He did. 

Q. Who employed Duffield to make the writings? 

A. I really can’t say. Mr. Duftield had been my counsel for 
years. 

(). Had he ever been counsel for Oliver ? 

A. I can’t say. 

Q. Can you explain why the articles of copartnership were dated 
back one month ? 

A. I heard Oliver tell Geo. J. Robinson that he had a large pile 
of lumber on the dock and he wished to give him the benefit of that 
lumber, and so dated it back so that he might have it in his copart- 
nership. 

Q. How much money was paid down ? 

A. I don’t remember. Oliver swore on the witness stand 
3403 he got $22,000. I paid him as fast as he asked it. I don’t 
remember how much money I paid in, nor how much my son 


paid in. 
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Q. Have you a bad memory ? 

A. A shocking bad one. 

(). What was the real reason you did not have your own name 
appear ¢ 

A. Because I had gone out of business, and was too old a man to 
work any more. It was not on account of any difficult¥ with my 
wife; that would rather have driven me into it. The idea is pre- 
posterous. 

Q. Can you tell when you made the first payment, or was it be- 
fore the writings were made ? 

A. He got money of me—$3,000—several days before the writings 
were made, or before the agreement was closed, and gave a bogus 
note for it. 

Q. What do you mean ? 

A. A note without stating the amount. He said, “ Reeeived of 
H. M. Robinson, October so-and-so,” and put no amount of money 
on it at all, and being blind, having no spectacles on, I put it in my 
pocket and didn’t know anything about it. 

. Your son had his eyesight ? 

A. My son didn’t know anything about it. [le was not aware of 
the transaction. I forced him into it. 

Q. Wasn’t he aware of your payment of $2,500? 

A. Yes, sir. 

Q. Didn’t he converse with you as to what sort of documents you 
should have ? 

A. I never got any ; he gave a note back; I will fetch it down 
and show it to you. 

Q. Did you go up there in the winter? 
S404 A. I did. I stayed a very few hours, though—probably 
one night. 

(). What was your object In going up there? 

A. My boy represented to me that Oliver had taken the pro- 
visions belonging to the store and paid his private deb‘s along the 
entire shore, and he was then out of food, and I went up with money 
to him. 

Q. What did you do in regard to the alleged misconduct of 
Oliver? 

A. Nothing. I was powerless. I took no measures to right the 
wrong. I never had a word with Oliver about it in any way. 

(). If you consider he was not treating your son as a partner, 
ought you not to complain to him? 

A. No, sir. Above everything in the world you should keep from 
making difficulties with partners, and my son thought he could pro- 
tect himself, and I acted accordingly. 

Q. Can vou name a single debt Oliver paid with victuals ? 

A. I cannot. I was only there a few hours. I knew nothing of 
the business there. 

Q. Did you make contracts during the winter for that firm ? 

A. I made a few; I think probably four. I don’t remember 
making four, but I think they world not exceed four. In making 
those contracts I acted directly as their agent. 


| 
i 
i 


1528 GARRET? B. HUNT ET AL. VS. DAVID D. OLIVER. 


Q. Were you consulted by Oliver and by your son with reference 
to the management of the business? 
3405 A. Yes; I have been frequently consulted by both. I ad- 
vised with them especially about the Haines contracts, and I 
guaranteed one of them. I loaned the firm money, but how much 
I am unable to say. 

Q. Did you take security for loans? 

A. I had a chattel mortgage upon all the personal property—the 
logs. 

Q. Did you ever foreclose ? 

A. I never did. 

Q. Did you receive a bill of sale of lumber in the summer of 
1868 ? 

A. I think I did. 

(). What was tire object of those transactions ? 

A. To secure the money I had advanced to the firm. I first got 
a chattel mortgage on the logs, and now I get a bill of sale on the 
lumber manufactured, because I paid for the manufacture of the 
lumber with money of my own. I had security on the lumber it- 
self. 

(). Were those securities adequate to meet the amount of your 
advances ? 

A. They have never met a dollar of it, and they were not ade- 
quate to meet them. 

Q. In the spring of 1868 did you go to Ossineke, and why ? 

A. I went up there at the solicitation of Oliver. 

Q. What did you get when you got there ? 

A. Very little. I worked a good deal of the time as a laborer, 
building dock or railroad track; done anything Oliver or any one 
else asked me. | 

Q. At that time had you an interest in this store ? 

A. No other than for money loaned. 
3406 Q. Do you undertake to direct the management of the 
property with respect to the end of getting your money out ? 

A. No, sir. I thought my son would work it out for me, and I never 
interfered in the nanagement at all except in getting work that Oli- 
ver sent me to have done. I got some machinery made at his ex- 
press invitation. 

Q. Did you as a matter of fact assume the direction of affairs at 
Ossineke in any particular? 

A. I never did. 

Q. In the summer of 1868 did you consider yourself a good judge 
ef pine lands and able to examine them with reference to finding 
out the amount and value of timber upon them ? 

A. No, sir. 

Q. Had you at that time examined carefully any of the Ossineke 
lands? 

A. None only what Oliver showed me. I have been over a great 
deal of it, and some places where I expected to find timber it had 
been cut off as black as your hat. 
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Q. Can you identify a single description of land you visited and 
found in that condition ? 

A. No; for the reason that I don’t know the descriptions now, but 
I know the country. I should think I had seen 4,000 acres. 

Q. Did you ever employ anybody familiar with the subject to 
make an examination of those lands at any time? 

A. I never did, but [ have conversed with experts who had done 
it as to the value of the land at that time. 

Q. You don’t profess then, to speak of your own knowl- 

edge? 
3407 — A. Not as an expert. 
(. You profess, then, to speak only what you have heard 
other people say ? 

A. And what I have seen myself. 

@. You say you think that Oliver’s indebtedness was from $80,000 
to $100,000, and he represented to you he was in debt only $40,000 ; 
will you give, if you please, a list of the mortgages or other debts 
which made up the $80,000.00 which you claim; I mean the 
debts existing on the property at the time you commenced nego- 
tiations? I understand you claim he deceived you ? 

A. Ido. He owes, so far as I know. It is the general opinion of 
people, and I have talked with the parties who claim they have the 
claims; that is how I know. 

Q. The way you know is from talking with people, and what 
people say ? 

A. Yes; this is E. & G. R. Haines’ talk. 

Q. Did you at any time ask for access to the books or list of lia- 
bilities and assets and receive a refusal ? 

A. I never made any such inquiry. I don’t think I ever saw the 
inside of Oliver’s books in my life to know what was in them. 

Q. Didn’t your son at the time of negotiation beginning and ever 
afterward have full access to all the books kept at Ossineke?, 

A. I should think he had—that is my impression. 

(). Will you state how your son or you can complain that Oliver 
didn’t state to you facts, or put you in the way of ascertaining facts, 
in regard to the indebtedness and assets ? 

A. We knew nothing about this, as I stated, until the contract 

was made and the money was delivered. 
3408 (). Did you not have full mail means of ascertaining the 
full facts before any contract was made or money delivered ? 

A. I never had any other means than his own statement. 

(). Didn’t your son have full means of ascertaining the full facts 
in regard to the assets and liabilities before he became a partner? 

A. I stated before my poor boy was dragged into it, and made no 
trouble about it. 

Q. Didn’t he have sufficient opportunity ? 

Objected to. 

A. I know nothing of what the boy done in the matter. 

Q. When you say that you don’t think there was seventy thou- 
sand dollars’ worth of real and personal property there, you make 

192—214 
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that statement from information derived from other people, I sup- 
pose? 

A. There is a great deal of it I consider myself an expert at, as 
regards the value of the machinery and the grounds and such mat- 
ters, but 1 had just a casual glance over his grounds. 

Q. You testify that you think the lands with the timber on them 
at the time your son and yourself went there, belonging to Oliver, 
were not worth over $40,000, and that the Preston lands were not 
worth over $10,000 or $12,000, and you state that the new concern 
now operating there probably have invested $40,000 in improve- 

ments of a permanent character. Will you please explain how 
3409 it pays for that concern or any other concern to make such 

extensive and permanent improvements to run property which 
was so comparatively worthless ? 

A. Lam rather impressed with the belief that the more they put 
in the poorer they would be. 

Q. In other words, they have made bigger fools of themselves than 
you have? 

A. I think they have. 

Q. You consider, then, the permanent improvements they have 
put there for the purpose of running that property are worth as 
much [as], or more than, the entire property when you went there? 

A. No, sir. I don’t clearly understand your question. You draw 
a wrong story out of me. I have advised these people to make a 
very large dock, and have this company sawing lumber by the thou- 
sand, and not be depending upon their own woods, for they have 
not anything to back up that mill for any length of time. Tawas 
has little or no lumber but what is floated there. 

Q. What relation have you sustained to this new company since 
its organization ? 

A. I have merely lived with my son, and have been ready to do 
any errand as any errand-boy would do for them. 

Q. Your sole occupation since the formation of the concern of 
Cunningham, Robinson, Haines & Company has been working for 
that company ? 

A. When I worked at all it has been. I speak in regard to the 
amount of improvements from having aided in doing considerable 
of it myself. 

Q. Have you had access to their books? 
3410 A. I never seen the books—inside of them. I saw them the 
same as I see this gentleman’s. I have never read a column 
or page of one of their books. 

Q. Are you not engaged now in shipping men up there for the 
winter's work? 

A. I am. 

Q. In what way do you receive pay for your work for this com- 
pany ? 

A. If you will ask this gentleman you will confer a favor on me ; 
they have not yet paid me a dollar. I have uo agreement or con- 
tract with the concern for compensation for my services, and, I will 
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add, no probability of getting anything if I trust to their profits. I 
have never seen the articles of copartnership. 

Q. How happened you to go to Buffalo at the time the Buffalo 
agreement, so termed, was formed? 

A. The first I knew of the sale of this property by Oliver was told 
me by Cunningham, and I found out in that inquiry there was a 
heavy chattel mortgage on the premises, and 1 sent letters and I 
went to see if I could not get him to take an interest, so as to cover 
my boy’s share of that mortgage. That was my motive, and I sup- 
pose I stayed there until I wore them out. I did not succeed ; I to- 
tally failed. And I asked him the same question in Mr. Duffield’s 
office when this machinery was contracted for, and he again refused 
to have anything to do with the concern. 

Q. Did you buy the Wayne mortgage and sue Oliver? 

A. I did: and recovered judgment against him. 

Q. Now, ask you whether from the beginning until now you 

have not been constantly personally interested in the man- 
d411 agement of that property at Ossineke, and whether you, from 

the beginning of negotiations with Oliver, have not devoted 
your time and your thought and your money to the lumber busi- 
ness at Ossineke ? 

A. I have done no other business during that time. 

Q. Do | understand you to testify that during all the time you 
have been so employed, and have had no interest in the property 
of that concern as a partner? 

A. Yes, sir; I make that positive assertion ; neither as a partner 
or anything else. I have never received a penny of their money for 
my support. 

Q. I understand you, then, your position has been that of a la- 
borer? 

A. Yes,\sir; whenever they wanted me, even to logging slabs. I 
have helped them with my own hands build a great deal of railroad 
track and improvements, and speak of them all from my own per- 
sonal knowledge. : 

Q. When did Hawkins first talk with you about the written prop- 
osition made by Oliver to put the property in the hands of Cun- 
ningham ? 

A. I never heard a word of the kind before. He never talked to 
me. It is all new to me. 

(). How long did you talk with Cunningham before he took the 
bill of sale and the deed of the property up there? 

A. It could not have been but a very little while, for almost the 
first conversation I had with Cunningham was to the extent that he 
had rot il deed of the property. 

(). Who told you to go to Buffalo afterwards ? 

A. Nobody. 

Q. How happened you to go to Buffalo at that particular 

time ? 
d412 A. The same as if I happened to meet you going to the 
post-ollice how. 
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Q. Do you mean to say you met the mortgagees and creditors and 
Oliver and Cunningham at Buffalo by chance? 

A. I was nearly a month trying to meet these men to save my boy 
from this mortgage. 

Q. You were in Buffalo nearly a month trying to get Cunningham 
to save him? 

A. No, Hunt. 

Q. You thought that would get your son off? 

A. Yes, because we hadn't the means of meeting It. 

Q. The object of your visit to Buffalo was to get Hunt and Esch- 
leman and Cunningham to postpone the mortgage ? 

A. To hold it for the boy until it could be worked out. I wanted 
to get Hunt to take some interest with the boy and help work the 
thing out, and I tried the same thing on Eschleman and was refused 
by both. 

I went to Buffalo after Cunningham took his deed of the prop- 
erty. 

. How many interviews did you have with the mortgagees in 
Buffalo? 

A. I went and boarded with them, at least stopped at Hunt’s house. 
I can’t say how long. I don’t think to exceed a month. 

Q. Did you talk about this matter all the time pretty much ? 

A. No, sir; no man that tries to do business will do that. I 
0415 went round the country and enjoyed myself with them. 
But that was the whole object of my visit; that drove and 

kept me there. 

Q. When did you find Cunningham had assigned his interest in 
the mortgage to Hunt and Eschleman? 

A. I have no recollection of anything about it. You say it is so, 
and from that I should infer it was so. 

Q. Do you know, except from my question? 

A. I know nothing about the matter. 

Q. Have any of Oliver’s debts or liabilities, or any mortgages upon 
that property ever been paid up to this date to your knowledge ? 

A. I don’t know what the business has done, or what they do with 
their money. 


Question repeated. 


A. Not that I know of. 

Q. When did you first hear that this first purchase-money mort- 
gage was going to be foreclosed? 

A. When I got a notice of it from the office of Mr. Duflield. 

Q. Do you feel the same fear in regard to your son’s interest being 
cut off in the property now by the foreclosure of the mortgage as 
when you first went to beseech Hunt not to do it? 

A. I see no difference. 

Q. Apparently, your son is going to lose all his interest in this 
property ? : 

A. I so understand it. 

Q. Do you feel bad about it? 

A. I do. 
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3414 (. Have you been to beseech Hunt to stop the foreclosure? 
A. I have not, and don’t intend to. I failed too utterly at 
first to ever ask any more favors of him. 

Q. Do you still hold the Wayne mortgage against Oliver ? 

A. I do. 

(). Have any of the parties to the Buffalo agreement ever offered 
to pay it? 

A. They never have, neither principal nor interest. 1 don’t think 
[ have ever talked about foreclosing onthem. I never have applied 
for principal or interest to Cunningham, Robinson, Haines & Co., 
because I thought I would take what I could get of Oliver first. I 
think the mortgage is good for the debt. ‘That, I think, is safe, and 
out of this wreck. 

Q. You think Oliver is good for his debts yet ? 

A. No, sir. I would not give him a quarter of a cent on the dol- 
lar for what he owes; at least, 1 would not give anybody else. 

QQ. Are you aware of anv consideration which Cunningham, Rob- 
inson, Haines & Co. have ever paid for that property up there? 

A. I know nothing of their business at all. 

Q. Are you aware of any valuable thing which Oliver has ever 
received from the present incumbents of that property for the prop- 
erty ? 

A. I think Oliver told me he got $10,000; he valued the land at 
$10,000, and he got $1,000 an acre. 

Q. When you went to Buffalo to beseech Hunt not to foreclose, 

what did Hunt agree in regard to that matter? 
d415 A. Not anything. 
Q. Your object was to induce him to take an interest in the 
property so as to help George work off the mortgage? 

A. Yes, sir; so as to lesson George’s interest there, and to get rid 

of the debt. 
Q. Who co-operated with you in that? 
A. Not anybody. I had the cold shoulder here and all round. 

(). Do you mean Cunningham gave vou the cold shoulder? 

A. Yes; ' mean to say he never gave me a particle of help. He 
never acceded In any way or shape to my requests, nor held out the 
smallest inducement or the smallest promise that he would. I want 
to be distinet on that. 

Q. Didn’t you and Hunt talk over the matter in this way; didn’t 
you say to Hunt you thought Olivera poor manager and the sooner 
you got rid of him the better; and didn’t Hunt agree; and didn’t 
you consider what plan you should adopt to get him out? 

A. I did not; I never wanted him out. I wish to God he was in 
there now and I had my money. 


Redirect examination : 
(). Is there not a boarding-house up there? 
i a (ey 
(). Haven’t you had something to do with looking after the board- 
ing-house for Mrs. Robinson? 
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A. Yes, sir; she boards me for nothing and I help her; that is 
part of my business. 
3416 (). In reference to this shipping of men, have you been re- 
quested by any body to look after men ? 

A. Yes, sir; my son was about starting to come for the men him- 
self, but le found himself almost blind,and asked meat the eleventh 
hour to come in his place, and that is the reason I am here. 

Q. Are you under written instructions to look after men for him ; 
didn’t he write to you to do this very thing; didn’t that written in- 
struction direct you to send up men ? 

A. Yes, sir; and I will read it if the court wishes. 

Q. Your business, then, about that place has been that of various 
characters, but have you ever had anything to do with the manage- 
ment and control of the partnership ? 

A. No, sir; nor even business matters; Oliver had a foreman 
there; that was his business; and during the whole time I was there 
I never crossed his foreman, this man (referring to some gentleman 
in the room), and my son has a foreman there, and I never crossed 
him. | 

Q.’ What is your trade? 

A. God only knows; originally cabinet-making, latterly finishing; 
engineer (last year | ran a locomotive), and building cabinets like 
this. 

(Reference was made to the desks in the office.) 

Recross-examination : 

Q. Have you any interest in this litigation ? 

A. Not a particle. 

Q. You are a party defendant here ? 

A. This is the first time I knew it. 
3417 Q. If you had no interest in the cause, why did you appear 
with Mr. Duffield while Oliver’s witnesses were being ex- 
amined ? 

A. I am glad you asked that. 

Q. Was you ever served with any process ? 

A. No, sir. 

Q. Now, why did you appear with Mr. Duffield when Oliver’s wit- 
nesses were being examined ? 

A. I brought him down here and paid him two dollars a day, and 
Mr. Duffield was taking so much of his services away he went off, 
and I got him back again as soon as I could. 

Q. When Oliver brought him here you appeared with Mr. Duf- 
field, and appeared to be interested in the matter ? 

A. I would not swear what brought me here; I think it was to 
get some steam packing, and Mr. Duffield was trying to collect a 
claim for me on Lake Michigan; I went up to see Mr. Duffield on 
some private business, and he invited me to come down and hear 
this testimony, and that is all the testimony I ever heard, and don’t 
know now what it was about, and what the motive for giving the 
testimony was. 


H. M. ROBINSON, 
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3418 ~NovVEMBER 1, 1871. 
Matcome McDonatp sworn for defendant. 
Examined by D. B. Durrire.p: 


Q. Where do you live? 

A. At Ossineke. 

(). Will vou please state when you went there first and became 
acquainted with, or connected with, the works known as the Devil 
river manufacturing property there ? 

A. I went there in the fall of 1565 first. 

(Q). In what capacity and how long did you stay ? 

A. I worked there as a millwright in the winter of 1865 and ’66. 

(). For whom and how long did you stay ? 

A. For David D. Oliver. I left in May, 1866, in the spring. 

(). When did you go back ? 

A. I came back to Devil river in 1869, in August. 

(). How long did you stay the last time ? 

A. I stayed there until the Ist of November, 1869, and went 
away. 

(). Did you go back again ? 

A. | came back in February, 1870, and have remained there 
since. 

Q. What position did you hold with respect to that property in 
1866, °69, and ’70, and what position do you now hold in respect 

to it? 
419 A. I worked there in the first place as a millwright, by the 
day. ‘Il worked by the day until February, 1870, and then I 
became foreman there. 

Q. When you say you became foreman, will you state what du- 
ties that involved and the supervision of what departments of that 
business ? 

A. I superintended the manufacturing of lumber, and the taking 
out of logs, and the shipping of lumber, and managed the men. 

Q. What about the woods? 

A. I located the lands for camps and relooked lands. 

Q. Have you any acquaintance with that property in all its 
branches, including timber lands ? 

A. Iam acquainted with the property; that is, 1 have been all 
through it. 1 know it pretty well. 

Q. Including timber lands? 

A. Timber lands and the whole property at Ossineke. 

Q. Will you state what, in your judgment, was the value of the 
water miil in ’67, ’8, ’9, "70, & at present ? 

A. In my judgment the water mill was not worth anything. 

Q. Can you say why it was not worth anything ? 

A. I supposed the mill was condemned when I came there in 
1868. It ought to have been condemned before I ever saw it. 

Q. Why? 

A. It was old. 

Q. How old ? 


1536 GARRETT B. HUNT ET AIL. VS. DAVID D. OLIVER. 


A. I cannot say how old it was. It wasa dilapidated concern 

from the first time I saw it. 
Q. How was it dilapidated ? 

3420 A. It looked as if it was neglected. The whole thing looked 

as though it was a failure right along, and it was given up, 
and I understood it to be so. Oliver told me he was going to build 
another. He did not pay me when I left his service, and afterwards 
he came and paid me, and told me he was going to build a steam 
mill, and the impression that he made was that he wanted me to 
go back and help build it. He had given up the other, because he 
had never made anything by it. It was a failure, and he was going 
to get up a good mill, as good as there was in the country. He 
showed me some letters that he had, where he had bargained for 
the machinery for the steam mill, and he was going to run the busi- 
ness right along on a different system than it had been under. 

Q. What was the condition of the machinery, the frame, and the 
general structure of the mill in ‘68 and ’69? 

A. I could not tell you how it looked. I never examined it. 

(). I mean as to the soundness of its timbers ? 

A. It was rotten. The flumes were rotten, and the mill was rot- 
ten; the sills and the foundation were rotten. 

(, What was its capacity for sawing in those days? 

A. It did not have any capacity. It was no better than an old 
barn. 

Q. When ? 

A. In 68 and ’69. 

Q. Was it not running at all then ? 

A. No, sir. 

(. How was it in ’67, then? 
3421 A. I cannot tell how it was then. I was not there in ’67, 
but I judge from the looks of things that it was better. 

Q. Did you ever run it yourself? 

A. Yes, sir; I run it in ’66,a short time after we fixed it up. I 
fixed it up in the winter of ’65 and ’66; I ran it, and 1 quit it, and 
I left the place in disgust. Oliver was away, and I quit the whole 
thing because I saw there was no money in it. 

(. Disgusted with what? 

A. With the mill and the business. I made up my mind I would 
not get anything for what I would do, because I did not see any 
money in the business. 

Q. What was the largest log that mill would saw in its best state? 

A. The logs that I saw them cutting were very small logs, prin- 
cipally Norway. 

Q. What was the largest log you ever saw go through in diam- 
eter? 

A. I do not suppose I ever saw a log cut there two feet and a half 
in diameter. I could not say, [am sure. Timber ran very small 
that spring. I should judge that would be the biggest log in the 
whole lot. 

Q. Could it not cut a three-foot or a four-foot log through ? 

A. You might go to work and cut a log down with an ax, so that 


~~ 
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they could cut it. It could not be sawed unless it was cut down 
with an ax. 

A. Could a three-foot log be sawed ? 

A. No, sir; it would have to be chopped in order to pass through. 

Q. Are vou familiar with the timber upon that tract ? 
3422 A. Yes, sir; I have been all through the limits. 

Q. Are you familiar with those tracts of the Ossineke prop- 
erty there which have been cut over? 

A. Yes, sir. 

(. Will you state, if you please, what, in your judgment, has been 
the manner in which that timber has been cut, with reference to 
economy and prudence, and general good judgment in working up 
the timber? | 

A. It has been managed since I came there as economically as 
possible—as economically as any parties would cut timber under 
the same circumstances in woods of that kind. They are trying to 
get off all the timber that is there. What they do not get off one 
year they get off in another. 

(). Has there been anything like wastefulness or extravagance in 
cutting it—in cutting out the big logs and leaving others standing? 

A. Not since | came there. 

Q. What period of time would that cover? 

A. Since 1868 to the present time, 1 think. I have seen what 
they cut. I was through the woods in 69 that they cut in ’68, as 
closely as any parties would do it. 

(. When were you last over that property? 

A. This last summer. 

Q. What, in your judgment, was the amount of standing timber 
on it then? 

A. I think if I was to estimate the country there would be about 
20,000,000 feet standing on the limits that I have been over. 

Q. What would the stumpage of that be worth? 
3423 A. I don’t think any of it would be worth $2, and some of 
it would be worth less. 

Q. Do you know any stumpage higher than that being paid 

a’? 


Not in that part of the country. 
bout Alpena or Ossineke during the years ’67, ’68, ’69, and 
“know there has been $2 paid for stumpage in Alpena, and I 
here has been $3 asked for stumpage there this fall. I do not 
how true it is. 
. Do you know of any such being paid ? 
I do not know of anything of the kind being paid to anybody. 
ave not been directly interested with anybody that has paid for 
<ampage, only what I know from hearsay. 
Q. Would you not, from the way you are situated—connected 


with the timber that was got in—been likely to know whether any 


such stumpage was ever paid at Ossineke? | 
A. I think if there was any such stumpage paid I would have 
heard something of it. 


193—214 
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Q. When you put this standing timber at 20,000,000 feet, did you 
speak after having made what you deem a careful examination with 
reference to the amount of it? 

A. No, sir; I did not go over the land with the object of examin- 
ing it or estimating it; but from what I could judge, and from the 
country—being used to woods—I would judge that is what was on 
the country. I did not count the trees to get the estimate. 

Q. What was your object in going through the woods and in- 

specting the timber? 
3424 A. My object was to locate camps with a view of how much 
timber we could get off a certain place to keep the camps go- 
ing for the winter. 

Q. Did you or did you not at that time have vour attention di- 
rected to the quantity of timber ? 

A. Yes, sir. I felt an interest in the whole country because of 
being there. I wanted to see how much work there was yet to be 
done. My object was to find out what work there was to be done in 
the country and what prospect there was there for myself. I went 
there in behalf of the company to find out what was there. I was 
paid by the company to see to it. 

Q. How much lumber was cut off from this property during the 
years *69, ’70, and ’71? 

A. I do not eis just how much timber there was cut, but I 
think in the summer of ’70 we cut about 5,000,000. It may be we 
cut more and it may be less. I think it would be about that. 

®. How about ’69 ? 

A. I do not think there was as much timber cut in ’69. I was 
there a part of ‘69. The mill did not run as successfully in ’69 as 
it did in ’70, and for that reason I judge there was not as ‘much tim- 
ber cut. 

Q. How was it this year? 

A. | think between three and four million cut, and about a mill- 
ion and a half was hung up on the rapids that we could not cut. I 
have shipped yey much all the lumber , and I judge so from some 


of the cargoes ec 
Q. Did you have chi arge of the shipment of this lumber ? 
A. Yes, sir. 
3425 (. As foreman ? « would 


A. Yes, sir; but I have not figured the amount. ee any 
about the amount of lumber we have taken out, according 
best judgment. I judge by the amount we cut per day. state? 
Q. What w as the proportion of white pine and Norway whiclorin- 
cut during the time we have been talking about—’69, ’70, and 


[ want to know whether it ran largely in Norway ? im- 
A. In 70 I think it ran about a “third Norway, and this yeai 
ran pretty well Norway; it ran a good deal more so. 'f 


(). Is that the best timber , or second best, or what ? 
A. It is such timber as is growing up there. 

Q. Is it poor or first-class timber ? 

A. It is very common timber. 

Q. You say this Norway was all common timber ? 
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A. Yes, sir. 

Q. W hat quality was the white pine? 

A. It was common timber. The whole timber that grows there 
runs common. 

Q. How was that mill run in ’65 and ’66 with reference to profit- 
ableness by Oliver‘ 

A. It looked to me as if there was no profit in it. 

(). Was it a suecess or not? 

A. I judge it was not a success. 

Q. Why? 

A. The mill and the management of it was a failure. 

(. Who was the manager ? 

A. There were a good many managing it; it seemed to be man- 

aging itself; Oliver was the responsible man. 
3426 (). You speak now of the years 65 and ’66? 
A. Yes, sir. 

Q. How long a period of time could that mill run in a year—with 
reference to water, I mean? 

A. It could not run more than half a year to run profitable. In 
the winter time, along in January and February, the water would 
be searce, and aiong in the summer time it would be scarce; and 
when the water is high in the spring of the year the backwater 
would injure the mill. 

Q. Could these two mills have been run advantageously or profit- 
ably at the same time after the steam mill was erected ? 

A. I think not. 

Q. Why? 

A. The dam that runs the water mill is required for the purpose 
of getting the logs down to the other mill. The river is very small, 
and the water is required to float the logs down to the other mill 
and keep the other mill running. The steam mill has a large ea- 
pacity and it takes a great many logs. The room that is in the 
river is so small it would hold a very small quantity of logs, and it 

“ould require the dam above to hold logs for the steam mill, and 

‘ would have to open the dam so often. 
therdn that way they would interfere with each other? 

A. “es, sir; you would have to let the water in the mill-dam go 

Q. Ato let the logs out of it. 

‘70? — .«» suppose you wanted to run the water mill? 

A. In could not run the water mill when you let the water 
hes “ar tro. 
know Q. Isita Brn thing to run those two mills simultane- 
Q ously? 
A I think it is impossible to do it wisely and profitably. 

hs 
st" 

Q. Did you come here on purpose to testify ? 

A. Leame to go to Canada. After I got here I understood I wa: 
to come here. 

Q. Who employed you to go to Ossineke in August, 1869? 


Cross-examination by Mr. Russe: 
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A. George Melville employed me; he was the one that spoke to 
me, and I went there. 

Q. How came you to quit the Ist of November ‘ 

A. Because the mill had shut down along in October; the first of 
October I think it was, and I worked on building adam until that 
time, and then I went out of employment. 

Q. On which branch did you build the dam? 

A. On the South Branch. 

@. On the North Branch are there not lakes which serve as res- 
ervoirs without the necessity of building dams? 

A. No, sir; I do not think they coul d be used as reservoirs until 
they are dammed. 

Q. Who employed you to go there in February, 1870? 

A. George Robinson wrote me to go, and sent his teamster down 
with a team for me. 

Q. Where were you in the interval from November to February ? 

A. I was in Bay City. 
3428 Q. In what capacity were you employed to go there 1 in Feb- 
ruary ? 

A. I was employed to go out to take charge of the mill and the 
men, and make lumber. | 

Q. For whom did you work? 

—_ For the firm of Cunningham, Robinson, Haines & Co. That 

as the firm I understood I was working for. 

“"Q. Do you know who compose that firm ? 

A. I understand Cunningham (who was out there shortly after 1 
was there), and Mr. Robinson and Haines and Ranney. T hey have 
all been up there, and they told me they were the men, and I have 
reason to believe they were, from the way they were acting together 
and the way they controlled me. 

Q. From whom did you get your orders ? | 

A. I took my orders from Geo. J. Robinson. He was the man I 
went to for my orders, and I acted according to his instructions. 

Q. From whom did you get your pay? — 

A. Geo. J. Robinson is the man that paid me. He gave mea 
check once on the firm—Cunningham, Robinson, Haines & Co., 
Buffalo, and he most always paid me with money. As a general 
thing, he paid me himself. 

Q. When you quit there in May, ’66, why did you leave? 

A. I left because I was disgusted with the business and the w: Ly it 
was managed, and I saw there was no money in it staying there. 
The probability was I would get nothing for my labor. 

. Had you not been paid in full? 
3429 A. No, sir; I left without any settlement, because there 
was no prospect of getting any thing for what I was doing. 

Q. You were paid subsequently. 

A. I was afterwards paid. 

Q. Can you give the date of your payme nt f 

Q 

A 


) 


I cannot. I was paid in the winter of ’67 
. By whom? 
A. By Oliver. He gave me a check on Preston, of Detroit. 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 1541 


Q. Where did he pay you? 

A. At Alpena. 

Q. You speak about the sills of the water mill being rotten. Did 
you ever personally examine those sills ? 

A. Yes, sir. 

Q. When? 

A. In 65 and ’66. I have been through the mill. I never ex- 
amined them since. 

Q. Will you testify the sills of that mill were rotten in ’65? 

A. We have taken out somesills. I put in some new timbers my- 
self. 

Q. The rotten portions then were replaced with sound timber at 
that time, were they? 

A. We had to da it in order to make a fixing of it. 

Q.° The mill was repaired in ’65 and put in running order, as it 
was considered, was it not. 

A. It was repaired as much as it could be practicably. 

@. That mill sawed all the lumber that was sawed until the steam 
mill was built, did it not? 

A. I believe it did. 
3430 Q. And the whole business of manufacturing lumber 
that was done with that mill up there to the date of building 
the steam mill, was it not? 

A. I do not know any other mill it was done by. I was not there. 
After I left I do not know how they cut lumber. 

Q. Can you tell how many million feet it cut per annum ? 

A. I cannot. I judge it could not cut a great deal; not a great 
many million feet. 

(. But you have no knowledge on the subject? 

A. No, sir. I have no knowledge on the subject. 

Q. Can you describe the lands which you personally visited at the 
Devil river property so-called ? 

A. I think I could. 

(). Will you please to do so? 

A. I cannot go over them in forties. I have been on 30, 35, 22, 
8,9, in town. 30, 35, 36, 27. | 

Q. You went through these lands as | understood, for the pur- 
pose of locating camps, and not for the purpose of making an esti- 
mate of the number of feet of timber ? 

A. I went to look at the timber and see how to cut roads. Camps 
had been built on some of them, and I went through to-see if those 
camps would answer to lumber on. Some of the same lands had 
been lumbered off from already. | 

Q. You were not called on to make an estimate in writing ? 

A. I was not. 

(. And did not? 

A. I did not. 

Q. This examination, such as it was, which you have made, was 

made in what year? 
d451 A. Made this summer and this fall. I went over the lands 
with a view of looking at them. I thought it was likely we 
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would remain there some time, and I wanted to see if there was 
anything to do. If there was not, I had other places that I wanted 
to go to. Other parties had offered me inducements, and I thought 
if they had anything better I would go, and if this company did 
not have a good enough thing I would not remain, and I was not 
satisfied with the country. 
(). Before this summer you never made any such examination ? 
A. I did not; but I have always thought from the looks of the 
country and the way timber was on the country, that the prospect -- 
was not very good. 
Q. How many days did you spend in the examinations you made 
this last summer ? 
A. I cannot tell just the number of days. I have been there a 
good many days, week after week, through the woods. 
Q. Can you give an estimate of how many continuous days, or 
how many days in the aggregate, you have spent in the examina- 
tion ? 
A. No, sir. I would be part of the day in the woods. I never 
stayed in the woods over two days or two and a half days. 
Q. Have you had any experience in land-looking ? 
A. Yes, sir. I understand timber lands. 
Q. But your calling is that of a millwright, I understood ? 
A. My ealling 1s a lumberman. 
432 Q. Have you ever been in the habit of looking lands for 
yourself or for others ? : 
A. I never located lands for others. 5 
. Have you for yourself? 
A. No, sir. I never did—not in this country. 
Q. Have you ever been in the habit of estimating the amount of 
timber to a given quantity of land ? 
A. Yes, sir. I havedone that. As a foreman I have been in the 
habit of doing that. I have done it in Saginaw. 
@. What was your object, in your examination of these lands, in 
locating camps? What principle did you locate your camps upon ? - 
What determined the choice of vour location of each camp ? 
A. Some camps had been located before I ever went there, and 
my object was in seeing whether these camps would answer to lum- 
ber on, and whether there would be lumber enough to go through 
the winter, and how long I could lumber out of one camp. Of 
course some of the timber had been cut over, and it would have to 
be recut to see if those roads that were put down by other parties 
were correct. Men in my capacity differ in opinion upon the way - 
roads are laid out. 
Q. What do you mean by saying some of the lands had been cut 
over and had to be recut ? 
A. As a general thing they do not cut pine lands the first year 
altogether. Very often they cannot do it, and they can use the 
same roads to recut the timber. 
. Do you mean with reference to these lands that the better class 
of timber had been cut out? | 


on 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 1543 


3433 A. No, sir. I mean that the timber was cut off as it could 

be cut off with the skids. There were some places where 
they cut roads through and the timber would be too thick, too heavy, 
to get on skids. It would be required to build too many skid- 
ways, and they would leave some timber standing to put on the 
same skidways—to save building skidways. 

Q. Did you find in your examination of last summer that in many 
tracts the better part of the timber had been cut? 

A. No, sir. I did not. I found that the timber was cut as most 
any people would cut in that country—such a country as that is. 

Q. Did you not find that white pine had been cut and Norway 
left? 

A. No, sir. I found there was just as much white pine standing 
as Norway standing, as a general thing. I could see it was cut with 
no view to pick any timber out and leave other. 

(). Hlow many camps have you located for the coming winter? 

A. I did not locate any; we are working in the same camps we 
were in last winter, for the coming winter—making use of the same 
camps and making new roads, and we are now cutting timber off 
the same lands that we cut it off last winter. 

(). How many camps were there last winter? 

A. Two camps. 

(). On what sections were they located ? 

A. One camp was located on 26, town. 29,8 east, and the other on 

section 8, 29, 8 east. 
3434 Q. You say the first summer you were connected with the 
property about 5,000,000 were cut—what ts the basis of your 
opinion ? 

A. I judge from what the mill was doing and the way the mill 
was cutting, and from the time I was there. I have no other way 
of getting at it. 

(. You say you had charge of the shipment of lumber since you 
went there in 1870? 

A. I have had charge of the management of the men that 
shipped the lumber. 

Q. Where has the lumber been mainly shipped? 

A. To Buffalo. There has been only one cargo shipped to any 
place else since I went there, to my knowledge. 

@. Who were the consignees ? 

A. Cunningham, Haines & Co. 


Objected to as not cross-exam ination. 


Q. Did I understand you to say that it’s your opinion it is impos- 
sible to run the two mills together, or merely that it is not profit- 
able? 

A. It is not impossible to run them, but it would be very foolish, 
in my opinion, to run them together. 

Q. You consider it would be bad management? 

A. It would be disastrous. 

Q. How many days a week does it take to run the logs through 
the dam ? 
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A. We make use of that dam sometimes every morning and every 
night in the summer time—every day nearly, or every other day, 
and very often every day. We make use of it now when we are 
running the mill. 

Q. Are there not long periods during which you make use of it 
once a week ° 

A. In the spring of the year, for about two months 
and a half sawing—when we get high water it will jam up a 
great many logs between the two dams, and thus we geta 
supply on. It throws the logs all up on the banks, so that we have 
to flood: the water from the other dam to get them out. The main 
channel of the creek we soon saw out, and then we have to float 


9435 


these with the other dam to get in the logs; we have to make use of 


that every day. 

Q. Would there not be many weeks at a time when the sluice- 
boards are open and the logs running all the time? 

A. No, sir. It is only a little while in the spring, and a day’s 
running, or less than that, would stop up the whole river—jam up 
between the two mills, and then we could not run the mill at all 
when those logs are stuck there. Half a day’s running would fill 
up between the two mills. 

Q. With whom have you conversed with reference to the subject 
mi: ee of your testimony before testifying ? 

_ I have conversed with no one about it. When I learned that 
I was to give testimony here, I wanted to know what it was, and 
there was nobody able to tell me what I was to give testimony 
about. I have not made any arrangements. I never once thought 
that I would be called upon to testify in this matter at all. 

Q. Have you any interest in the subject-matter in controversy ? 

A. I have’no personal interest in it whatever. 

Q. You are not at present in the employment of Cunningham, 
Robinson, Haines & Co., I suppose ? 

A. Yes, sir. 
3436 Q. And expect to be during the coming season ? 

A. I expect to be during this winter. I do not know that 
I shall be any longer. 

Q. Do you expect to have charge of the business there, as fore- 
man, the coming winter? 

A. Yes, sir; if we don’t fall out; that we might at any time. 


Redirect 
Q. Have you any feeling as between these parties either way ? 
A. Ihave not. ‘They stand in about the same relation to me. 


MALCOME McDONALD. 


Henry B. Brown sworn for defendant: 

Q. Do you know the complainant, David D. Oliver? 

A. Yes, sir. 7 

Q. Will you look at that paper, “ Exhibit M,” and state whether 


you ever saw it before? 
Objected to as.irrelevant. 
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A. Yes, sir; I have seen that before. 

(. Will you look upon the back of it and see whether there are 
any marks there or writing of yours? 

Objected to as irrelevant. 


44>" 


3437 A. Yes, sir. 
Q. What is in your handwriting there? 

A. “No. 29;” the words in red ink, and the words, “ Dated Sep- 
tember 5th, 1868.” 

Q. Will you state when you made that indorsement?. 

Objected to as irrelevant. 

A. I ean’t give the date. It was made at the time I looked over 
Oliver’s papers. 

(). Who was present at the time that indorsement was made? 

Same objection. 


A. My impression. is, I was alone. 

Q. Will you state whether there was any erasure made there of 
the date at any time by you. 

A. I cannot tell, sir. It looks as though it had been erased and 
written over. 

(). Will you look at the date of that letter, also, and see whether 
you have any knowledge of any erasure made of the date of the 
letter by any one? | 

A. Before I answer that I will state that [ presume I made that 
erasure myself, and wrote the figure five; that figure looks like 
mine, but I don’t know. I can’t say positively. 

(). State whether there is any erasure made in the date of the let- 
ter itself. 

A. 1 know of none, and I don’t think there has been any. Cer- 
tainly none by me. 

(). There is no alteration, no erasure, nor no mark in the date of 
that letter made by you at any time? 

A. No, sir. 
3438 (). Can you say whether that figure five is yours? 
A. It looks like mine. Of course I can’t speak positively. 

(). Have you any recollection of erasing a previous mark at the 
time you made that indorsement? 

A. I have none. 

(. Do you remember the circumstance of your indorsing it. 

A. No. Except that I recollect indorsing upon each paper in my 
file the day it bore date. 

(). Have you any means of knowing whether that indorsement 
is the one you originally placed upon the back of that paper? 

A. IL have none whatever, except the resemblance of the figure 
five to mine. 

(). From your knowledge of the condition of the original in- 
dorsement and recollection of the cireamstance, what is your 
opinion as to there having been an erasure there? 


Objected to as irrelavent and incompetent. 
194—214 
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A. I judge there has been an erasure there, both from the appa- 
rent thinness of the paper and the appearance of the ink. 

Q. Butif | understand you, you have no knowledge of an erasure 
there, made by yourself, nor no knowledge of that apparent erasure 
made | \ any body else? 

A. No, sir. 

Cross-examined: 
Q. At the time you made the indorsements on thic paper, were 
you acting as counsel for Oliver in this case? 
3439 A. I was. 
(). There has been no erasure In the date of this letter? 


A. l think not. 


(. In your judgment, has there been any erasure in the date of 


the letter, “Sept. 5? 

A. I judge not; there isa slight indistinectness, but I think that 
proceeds from the ink on the figure one being a little blurred. I 
judge there has been no erasure of the figure five. 

(Signed) H. B. BROWN. 

Kry H. Tonanp, sworn for defendants: 

Examined by Mr. Durrie.p: 

I live at Alpena. Tlave been living at Bay City all summer. 
I was a witness in this case on behalf of Oliver along in July, and 
in my testimony stated that shipping bills were made out in the 
name of the Ossineke Lumber Company, according to my best 
recollection. 

Q. State whether you have since made any investigation by which 
you are able to state whether that statement was correct, or whether 
the contrary is the fact? 

A. Some bills I see here are made in the name of Cunningham, 

Robinson, Haines & Co. 
3440 Q. Have you examined the shipping bills that were made 
in the year 69—through the shipping season of ‘69—of that 
firm ? 

A. Not all of them; I have seen four or five. 

Q. Will you look at those and see whether you can find among 
them any that are shipped in the name of the Ossineke Lumber 
Coinpany ? 

A. No, sir; I do not. 

Q. Did you ever see a bill of lading so shipped ? 

A. It ran in my mind that they were frequently in that way, but 
I was mistaken. The bills of lading are in the writing of Winches- 
ter; he was book-keeper for the firm at Devil river, Cunningham, 
Robinson, Haines & Co. 

Q. Were you at Ossineke in the month of September, ’68 ? 

A. I couldn’t say; J] was there that season; the scow Champion 
was there four or five times during the summer; I don’t remember 
when the cargo set forth i> those bills were shipped on her; I know 
her captain—Capt. White—when I see him; I do not know his 
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signature; I have no doubt but I have seen those bills of lading 
before; I think 1 have seen them at Devil river; I was in the store: 
sometimes tallied lumber on the vessels. 

Q. Do you not therefore remember those shipments? 

A. I could not swear to it; the scow ran a good many trips that 
season to Devil river; where a vessel loaded with lumber she ought 
to load in about two days and a half, if she got the lumber all right; 
if nothing delayed her the Champion would load in that time; 

sometimes it wouldn’t be as handy as others. 
3440} . Do you remember whether she was there at that time 
or not? | 

A. No, sir; I have no recollection. We used always to try to 
get vessels off as quick as we could when they came; I was there 
from the summer of ’67 until the third of June, ’7J—three years 
lacking two days; I was there in the month of September, ’68; I 
know Reuben E. Gallup; am acquainted with his handwriting. 

(). Will you look on page 146 of this book of Oliver & Robinson 
and state whatever the entries are in his handwriting, including the 
dates ? 

A. Yes, they are. 

(). How many entries are on that page? 

A. Seven. 

A. September 5; the date of the first, second, and third entries 
thereunder is Septem ber 5; the date of the fourth is September v. 

(). Whose figure is that ? 

A. I couldn’t say; it looks the same as the entry ; don’t think I 
have any doubt of its being the same; I judge it to be the same; 
the next entry to that has the same date; the date of the next is the 
10; those figures look the same as the entry, Mr. Gallup’s ; there is 
no other under that on the same date. 

(). Then what comes on that page ? 

A. That is Geo. J. Robinson’s handwriting. A memorandum next: 
_ “In consequence of David D. Oliver's recorded sale to Henry 5. Cun- 
| ningham, his personal credit is discontinued on these books 
3440? until it is made known to me how such credits are to be pro- 

vided for, and whether they are authorized by said Cunning- 
ham. (Signed) Geo. J. Robinson.” There is nothing else on that 
page. On the top of the next page 147, the date is Sept. 11, 1868. 

(). What appears under that, the first entry on that page? 

A. “Knowall whom it may concerl that there appears on the ree- 
ord a sale by David D. Oliver of his interest in the copartnership of 
Oliver & Robinson, and that the subscriber is not advised as to its 
legal bearings on himself or said firm, but he saves and reserves to 
himself all his legal rights. And be it further known that he will 
retire from said firm and its business, as provided for in his articles 
of copartnership to which reference is made. (Signed) Geo. H. Rob- 
Inson. Septem ber Li, 1868.” : 

Q. In whose handwriting is that? 

A. Geo. J. Robinson’s. 


(Pages 146 and 147, containing the memoranda above referred to, 
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are, with Mr. Robinson’s consent, detached from the book and 
offered in evidence, marked “ Exhibits A 1” and “A 2.”) 

Q. Did you see those memoranda of Robinson’s the day they were 
made? 

A. I thought I saw them either the same day or the day after. | 
can’t say thé at there has been any change in the pages since nag 
time. The entries of Mr. Robinson seem the same. I can’t say i 
to the preceding entries whether they were there or were not there. 
I can’t recollect. 


(Signed) ERY H. TOLAND. 
3441 GEORGE J. Roprnson sworn for defendant. 


Examined by Mr. Durrietp: 


My name is George J. Robinson; I live at Ossineke, Alpena 
county, Michigan ; I am one of-the firm of Cunningham, Robinson, 
Haines & Co., and am one of the defendants in this suit. 

Q. Will you state how you came to be connected with this prop- 
erty ? 

A‘ I became connected with it in the fall of 1867 by a purchase 
from Oliver. 

Q. Did you visit the place? 

A. I did before my purchase. 

Q. How many trips did you make to that place before you pur- 
chased ? 

A. I made one trip up there, and spent either one or two days; I 
am not positive. I think, perhaps, I stopped over one night; I 
think I did; I am not sure. 


Q. Did you go over that property immediately in the vicinity of 


the mills, and also over the timber ground ‘ ? 

A. I went over as much as one would go over in a day or two; to 
go over fully would require some time. 

Q. Did you go over the lands that first trip? 

A. I went a little way on the lands; very little indeed. 

Q. Make any estimate of the timber that was upon them at that 
time? 

A. No, sir. 
3442 Q. When you closed your contract with Oliver, what was it 
for, what interest, and was it or was it not reduced to writ- 

ing? 

A. The contract was reduced to writing fully. It was for an un- 
divided quarter interest. 

Q. Where were those writings executed and by whom signed ? 

A. They were executed in D. Bethune Duftield’s oftice—it was at 
that time—and signed by Oliver and myself. | 

Q. Low were they executed in respect to the number of papers— 
duplicates, triplicates, or single ? 

A. They were duplicated, most of them; the contracts were dupli- 
cates. 

Q. Contract of purchase ? 


A. Yes, sir. 


. a 
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Q. What other papers were drawn ? 
A. The contract of purchase, articles of copartnership, deeds, and 
mortgage. 
Q. Did you ever hear from Oliver any protest or complaint 
against that agreement ? 
A.. No, sir. We sat down in your office, and he and I dictated to 
you, and you put it down. I never heard any complaint about it 
until I saw it in his bill in ehaneery. Oliver dictated as much as I 
did. Wesat down together and talked the thing over, as we had 
talked it before, and what we concluded should go on the paper we 
recited to you and you wrote it down. 
Q. Wasn't it at my house? 
A. No, sir; it was at your office. There was considerable 
3443 talk at your house, but the papers were made out at your 
office. I recollect very distinctly where you were sitting and 

where Oliver and myself sat. 

(Q. When, if ever, about the time of your purchase, was there an 
inventory taken of that property ; was it the first, second, or third 
trip you made up there? 

A. Oliver first furnished a memorandum of an inventory to me 
before I went up there, and after I purchased we wrote up—Oliver 
and I wrote the letter together. I believe | did the writing; we did 
in concert, however, whether to the book-keeper Gallup or Melville, 
I don’t recollect which, to take an inventory. 

Q. Did you take anv part in that inventory ? 

A. I was not there when it was taken, neither was Oliver; it was 
done before we got up there, in the fall of 1867. 

(). Will you state what is the amount of logs you found there at 
the time you went up there? 

A. At the time I went up I was not competent to judge of the 
amount of logs. They were inventoried, I think, at two millions 
and a half. afterwards became satisfied there was not above half 
a million. 

(). How did you become so satisfied ? 

A. As I became familiar with the sawing, and saw how much it 
took to make a thousand when it was sawed, | arrived at it to my 
own satisfaction that there was not above that. I should not be 
willing to put them above half a million. 

(). Do you express that opinion from an inspection of the logs ? 

A. From what I saw of the logs at the time and from my 
3444 judgment at a time I was not competent to judge. I didn’t 
know the difference between one million and forty millions. 

(). What amount of goods was there on hand in the store ? 

A. I didn’t make an inventory ; didn’t know anything about what 
goods there were, except that Gallup and Melville told me they were 
very much over-estimated in value. They were put at old prices 
years ago, and that property had depreciated a good deal. I know 
a good many of the goods they had sold right along far below the 
cost mark, and they were marked too high on the inventory. I 
think they were marked at least 50 per cent. above what they were 
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really worth, because we sold them below what they were on the in- 
ventory—a good many of them. 

Q. You cannot state, then, positively ? 

A. No, sir. 


(. Do you know whether there was eight thousand or not? 


There was 8,000 on the inventory; I don’t’ think there was 


A. 
really over six; a good many were old goods; some on hand to- 
day. 
(). What firm was formed by the articles of copartnership ? 
A. Oliver & Robinson. 
Q. Who were partners of that ? 
A. David D. Oliver and myself. 
(. Was there anybody else? 
A. No, sir. 
Q. Will you state whether H. M. Robinson was a partner or had 
an interest in that concern ? 
3445. A. No, sir; he had no interest whatever as a partner; he 
never had, and has not to this day. 


(. Will you state what his relations with this business were? 

A. He furnished me with a large portion of the capital I put in 
there. 

(). I mean in regard to the direction of the business, whether he 
directed you, and managed the business and that sort of thing ; 
whether he was the man in charge? 

A. No, sir; I was the man in charge; he loaned the firm money, 
and had a chattel mortgage, and afterwards guaranteed a contract, 
and, I believed, furnished some more money, or something, to Oliver, 
and took some additional security, and among the rest a sort of a 
lien upon Oliver’s interest. Oliver at that time constituted him an 
agent, as he informed me, and-as he represented by a card that he 
got up at that time. But I requested him not to act as an agent be- | 
yond what he was requested to do from time to time. 

©. What did he do in connection with the business ? : 

A. He never did anything that I know of, except under the im- : 
mediate direction of Oliver or myself. We wrote to him from Os- 
sineke. 

Q. Did vou use him as an agent? Was he agent for the firm ? 

A. We constituted him agent from time to time to do work for 
us—to look after certain things; for instance, we wrote to him to 
make certain contracts for us, and he acted in that capacity and 


made the contracts. 
Q. As to the superintendence of that business, management - 


3446 of the men, the payment of the men, ordering of their work, 
etc., did he or did you have charge of that? 

A. I had charge of it. I requested him sometimes in my absence 
to look after things, and see that they were straight wnen we were 
not there, but more as foreman the au agent, to see that things went 
on properly. 

Q. Do you know of certain contracts that Oliver made after your 
partnership, and whether they were advantageous to the firm or not? 


. 
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A. He made certain contracts, and I considered them disastrous to 
the firm. 

Q. Why? 

A. For the reason that they tied up our lumber when we couldn’t 
afford to carry it. We were embarrassed for means. I knew that we 
couldn’t stand it to earry on the business and carry the lumber, too; 
and the more particular objection to that was that the proceeds of 
the lumber largely, and I considered almost wholly, were to pay 
Oliver’s personal debts to the Haineses. 

(). Did you have any interest in the contract of Haines and Oli- 
ver of Septem ber, 6S? 

A. I had no interest in it beyond a desire that some arrangement 
might be made whereby I would swap Oliver for some other partner. 
| had a desire.to see a change brought about. I mean the Haines 
and Oliver contract referred to as written by me at Lockport. 

(). Some testimony has been given by Mr. Melville in regard to a 
plan or scheme of yourself and others of excluding Oliver from that 

business. Will you state what there was of that? 
S447 A. It is an entire fabrication. There is not a word or 
shadow of truth in it. 

Q). State, if you please, whether you had any knowledge of his 
arrangement with Cunningham, in connection with what is called 
the Cunningham contract ; whether you were advised with by Cun- 
ningham about it. 

A. I never knew anything about it until the Saturday in Septem- 
ber, ’68, which came on the 5th. IT recollect it very well. Cunning- 
ham, myself, and some others went out on Sunday and it rained. 
That Saturday Oliver and Cunningham came together in the office 
where I was. Mr. Gallup was there at the time, and they asked Mr. 
Gallup to retire, and hedid so. I can’t say which used the language, 
but they both, Cunningham and Oliver, talked about it; said they 
were negotiating a sale of Oliver’s interest to Cunningham. ; 

(). Was this in your presence ? | 

A. Yes, sir. Itwas tome. They said Cunningham was negotiat- 
Ing a purchase of the Oliver interest in the Devil river property— 
the whole conecern—and before he did anything about it he wished 
to ask me whether it would be agreeable to me or not. At the time 
[ was very desirousof some change that would better my affairs 
there, and I so informed Cunningham, and that I would be very 
glad to accept him as a partner instead of Oliver. I also said to 
him at the time, I didn’t want to hurt Oliver’s feelings by talking in 
his presence, but it was plain to us we couldn't get along together ; 
there was no probability we ever should. I didn’t like his way of 
doing business, and he probably didn’t lke mine, and for that 

reason I was desirous of a change. He said the thing 
3448 hadn’t been talked offully. Before he did talk he wanted to 

know whether it was agreeable to me or not, and that he would 
think the matter over and talk it over with Oliver, and would see me 
again before he went away, and perhaps might arrive at some con- 
clusion. That was the end of that conversation. The next day was 
Sunday, the 6th. Oliver and Cunningham went off and left me in 


= Sa ae apa SBe - 


1552 GARRETT B. HUNT ET Al. V8. DAVID D. OLIVER. 


the office. I expected to hear from them again, but never did, about 
this proposed arrangement. Then Melville called my attention to 
the town clerk’s office. I went there and examined the clerk’s books 
(that was on Tuesday, the 8th),and I found a record there of Oliver’s 
sale. That was the first intimation I had of it, and I became very 
much alarmed. I felt that they had run off and left me, and in a 
state of agitation I went to the books and made first the entry under 
the date of the 9th there on page 146. The previous entries were 
all there, and I made the entry under Mr. Gallup’s date, not under 
mine; his date is the 10th. 

Q. What day of the month was that entry made? 

A. I have no doubt it was made on the 10th. It was made before 
the 11th, and I know it was not made before the 9th. I judge from 
the date on the book it was made on the 10th. The more I thought 
about it the more agitated I became, and I made another entry on 
the following day—thought I hadn’t covered it all—and that appears 
on page 147. It is signed by me and dated by me. Also, at that 
time, after | had made these entries and had written a letter to 
George Hawkins, dated September 10th (marked “Exhibit A”). 

After I had made these entries on the book | wrote a letter 
3449 to Mr. Oliver, referring both to these entries and to the day- 

book entries as follows: “ Ossineke, September —.” The 
balance is mutilated and altered. I cannot read it all; the first 
figure there doesn’t appear to me like any figure I ever saw. This 
is the paper attached to the deposition of Mr. Oliver, marked 
“Exhibit M:” 


“David D. Oliver, Esq. 

“ DEAR Sir: Your attention is called to entries made by me in day- 
book ; also to a letter to Mr. Hawkins. Should be glad to see you in 
Detroit. 

“ Respectfully, 
“GEORGE J. ROBINSON.” 


At that time I was about leaving for Detroit. 

(. State whether that letter has been altered at all. 

A. I am sure the figure is not as I left it. I don’t think the five 
or the one eight is as I madeit. ‘The “68” (sixty-eight) is. I always 
make a figure five very plain. That letter was not written before | 
Septem ber 10th. Cunningham was not there then; he had ieft. 

(. What is your impression about the date of that letter ? 

A. From my recollection I presume it was written on the 10th. 
That is my memory of it, and that would appear to be in harmony 
with other fixed facts that are here. I wrote a letter previous to 
that to George W. Hawkins (“ Exhibit A”). The date of that is 
Sept. 10th. 

Q. How long previous to the other letter did you write that? 

A. It might perhaps have been on the same day, and it 

3450 might have been as much as two days after. A very short 
time after writing this letter I came to Detroit. I wrote this 

letter for the reason that Hawkins was in the woods. I was desirous 
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of seeing him, but couldn’t see him, and wanted him to anieaieiil 
something, and I wrote this letter, left it for him, and came away. 

(). Did you ever give your assent to this sale or ‘transfer of Oliver’s 
interest in that concern to C unningham ? 

A. Never beyond what I have already said. 

(). At the time? 

A. No, sir; it was done without my assent or knowledge. 

Q. Is that the reason why you put those entries on that book ? 


Objected to as leading. 


(. Did you ever consent to Cunningham or Oliver to receiver 
Cunningham as a partner in that business in his room ? 

A. No, sir. 

Q. Did you ever assent to this arrangement that he had made 
with Oliver at the time of it; the trust matter? 

A. No, sir; I never assented to it; I didn’t know anything about 
it. 

(. When did you first become acquainted with the existence of 
the papers that passed from Oliver to Cunningham ? 

A. My first intimation of the fact was the finding or having my 
attention called to the records in the town clerk’s office; the record 
of the bill of sale from Oliver toCunningham of his (Oliver’s) inter- 

est in the property. 
451 Q. Did or did not Hawkins assume control of the business 
thereafter ? 

A. I took itat the time that Hawkins was disposed to assume some 
control in behalf of Cunningham; he had gone into the woods, and 
| was desirous of going away; and, under the belief that he was 
disposed to assume some control, [ wrote him this letter, which 1s 
marked “ Exhibit A,” dated Sept. 10. 

Q. lL ask you whether he did, as a matter of fact, assume any con- 
trol over you and over that business, to your exciusion ? 

A. No, sir; not as a matter of fact; [ came away immediately 
after this letter; he followed me to Detroit; I think he was down 
within a day or two after I came,and 1 met him in Detroit; I have 
letters on record here which will show that fact. 

Q. Can you tell on what day Cunningham arrived there,and what 
dav he left? 

A. I don’t know whether he arrived on Friday or Saturday; not 
before Friday ; Saturday wus the 5th; he may have arrived on the 
5th, or possibly on the 4th; my impression is it was on the 5th; I 
think the 5th was the first 1 saw of him. 

(. When did he go? 

A. The last I saw him was on Monday or Tuesday, the 7th or 
the Sth; I think it was the Sth. 

@. About the time he was going away 

A. No; I didn’t see him when he was about going away; I ex- 
pected he and'Mr. Oliver would call on me and talk the matter over 
further, but I didn’t see them; when I came to know anything about 
it he had gone. 
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3452 Q. Do you remember the circumstance of his arrival, so as 
to be sure of the day? 

A. I was at Ossineke. I knew of his arrival at the time of it, but 
[ don’t think I saw him immediately; but shortly after his arrival 
he came into the office with Oliver, either the same day or the next 
day. I knew at the time of his arrival, but | didn’t see him arrive: 
didn’t see him come into the place ; 1 was aware he was in Oliver's 
house; I might have seen him through the window. 

Q. Did you see these papers that was executed between Oliver and 
him before they were execute “lL? 

A. I never have seen the papers that I recollect of, only the 
records of them—lI didn’t see them at the time, certainly. 

Q. When did you go back’ to Ossineke? You say you came down 
to the city. 

A. I was down here some time. I have not undertaken to refresh 
my memory, and I don’t recollect when I went back. The only 
thing I ever did with Hawkins in relation to Oliver, Cunningham, 
Eschleman, or anybody else was one time one of the boats from 
Detroit or Bay City was in at our dock, and Hawkins and Oliver 
were going off together on that boat. That was in the year 1868. 
I don’t recollect the exact date, and Hawkins said to me (Mr. Oliver, 
I think, being close enough to hear—he was nearly by his side; | 
don’t know whether he heard it or not)—he said tome: “ Ilave you 
any word to send to Hunt?” My answer was very short. I said: 
“Nota word.” I didn’t feel very friendly towards him. He had 

annoyed me a good deal about having an “elephant,” and he 
3453 was continually putting up scare-crows without telling me 
what was the matter, and it annoyed me. 

Q. At the time Cunningham was there was the steamer Champion 
at ‘e- dock? 

The scow American Champion was there before Cunningham 
Bor away. She went away on the ninth of September. I[ think 
she came on the seventh. She carries something under two hun- 
dred thousand, and i don’t think we were ever to exceed two days 
in loading her. Two days would be the usual time. She would be 
entitled to demurrage if we detained her ; and I don’t think we ever 
paid her demurrage. Cunningham was not there when she had her 
bill of lading made out; that is, I didn’t see anything of him when 
she was about to depart. 

During the year ’69 the entire product of our mill went to Buf- 
falo. There was no cargo shipped anywhere except’ to our folks at 
Buffalo. I don’t know where it went from there. 

(. State what you know about the adoption of a name like the 
Ossineke Mill Company, what it was for, and when it originated? 

A. We had lost a good many of our bags and tools, and were 
desirous of marking them in some way so that it would be patent 
to everybody where and to whom they belonged. I gave this man 
Perkins over here an order. He received credit for it on his books; 
charged it. to Cunningham, Robinson, Haines & Co., and they paid 
him for it. It was used for marking bags and some tools. We still 


use it. 
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3454 Q. Was there any copartnership ever organized under that 


hame ? 

A. No, sir; there never was. I had great big letters on the books. 

(). Was that ever resorted to by you as a means of evading Oliver 
& Robinson’s creditors ? 

A. No, sir; Oliver and Robinson had ceased to do business under 
that name; it didn’t require any blind. 

(J. State whether, as a matter of fact, to your knowledge, that firm 
is a combination of the parties named in it and the mortgagees, 
Hunt and Eschleman, and whether you ever told Melville it was. 

Objected to as leading. 

A. No, sir; itis not true. There is not a shadow of truth in it. 

®. What do you know of the mortgagees, Hunt and Eschleman, 
being partners in that concern ? 

A. I know they are not partners, and never have been. 

(). State what the gross earnings were of that concern. It has 
been stated that they were three hundred and twenty-five thousand, 
and the net earnings were two hundred thousand. 

A. I can state the entire product of the mill. 

Objected to as not being the best evidence, the books of account 
kept by the concern being the best evidence. 

(). Can you give the facts of your own knowledge 4 

A. Yes; | can from memoranda; | have some memoranda on 
the subject. 

3450 Testimony from memoranda is objected to unless they are 
the original entries kept by the concern in the regular course 
of their business. 

(). State where you got the figures ? 

A. Itisa compilation of the business of the colmpany, taken from 
the books and bills of lading, more especially from the bills of lading. 
! know it is correct; | am perfectly familiar with it. 

(. State it. 

Objected to unless the originals are produced. 

A. The amount of lumber shipped in the vear 1869 was five mill- 
ion sixty-six thousand and seventy-six feet (5,066,076 feet.) In the 
year 1570 it was five million six hundred and thirty-one thousand 
three hundred and sixty-one feet (5,651,361 feet). That lumber was 
worth ten dollars a thousand. 

Q. By Mr. Russert: Do you mean what it averaged ? 

A. Yes, sir: I mean what that kind of lumber was worth on the 
dock. I give this as a fact derived from papers compiled from the 
books, what it averages above inspection and freight, and also as to 
what lumber of that kind was worth at that time in Alpena county. 
In the year 1871, this past year, we have manufactured something 
under four millions, and lumber this season has been worth from 
eleven to twelve dollars; that is what it sold for independent of 
freight. 

Q. How much would that be, in the aggregate? 
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A. It would be about $130,000. 
Q. For what period? 
A. The entire period after the season of Oliver and Robin- 
8456 son. The net earnings would be light, except the last year. 
It is difficult to manufacture lumber to sell at that price. I 
don’t consider that there is any profit é6ver the stumpage. During 
the first two years, considering the class of timber we were manu- 
facturing, the difficulty of getting it out, and the large expense we 
were at, I don’t think we realized any profit more than a stumpage 
valuation ; that is, until the year ’71; the present year, ’71, we have 
done better. It is estimated to cost four dollars to put the timber 
into the river. It is estimated to cost a dollar to run it, but it cost 
more than that. It cosis that; besides the timber didn’t hold out 
in measurement, and the absolute cost is probably $3.50, what it 
cost to manufacture it, saw it, pile it, and ship it, but with the diffi- 
culties it costs more. There was difficulty for want of water, bad 
floatage, and carrying away dams. I think it cost at least $2.50 to 
drive it. 

Q. Do you speak of ’70? 

A. Yes, sir; I speak of those two years together, taking one with 
the other. 

Q. What sort of lumber was that in point of character? 

A. It ran a little under the value of common; it appears so from 
the inspection bills and from the proceeds ; there was hard pine at 
first, and a good deal of Norway mixed with it; it would inspect 
pretty near common. 

Q. Was that during the time Oliver & Robinson manufactured ? 

A. Their time, as well as subsequent. I would like to put in 
some inspection bills as evidence on that point; they would show 


under Oliver & Robinson’s administration. as well as that of 


3457 the new firm, about how the lumber ran for quality ; I have 
the original inspection bills here. 

Q. Can't you state from them ? 

A. Yes, sir. During Oliver & Robinson’s time there was a cargo, 
on the 15th of June, that ran twenty-four per cent. culls, about five 
per cent. uppers, and the balance common—that is under an inspec- 
tion bill of Martin Cline. There is a cargo by Oliver & Robinson, 
under date of August 5th, the same year, that runs less than com- 
mon. It runs thirty -five per cent. culls, no uppers, and the balance 
common. September 22d, ’69—that is the new firm—it runs twe ntv 
per cent. culls, and eleven per cent. uppers. April 30th, 68, a cargo 
runs five per cent. uppers, and about twenty-three per cent. culls. 
All the lumber runs less than common. Leaving out the Norway 
it runs considerable less. Last year we had a rood deal of Norway, 
and it probably brought up the standard on common, but reduced 
it in the value of the common. The common was not worth as 
much as it would have been. 

Q. State what the value of that lumber was, in your judgment, 
and at what price it was contracted by Oliver in these contracts that 
I have referred to? 

A. The value of the lumber that I have already stated was ten 
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dollars a thousand; the contract that I refer to that Oliver made 
with the Haineses was for the delivery of balf a million; the price 
of that lumber, the net proceeeds, would have been about a dollar 
less prebably than the price I have given for the same lumber; 
his contract called for eulis delivered in Buffalo seven dollars, 

and the common seven dollars; we at that time considered 
3458 freights worth four dollars; that was what it cost us, with 

the possibility that it might cost us twenty-five cents more; 
one-half of the inspection would also come out of that fourteen dol- 
lars; the inspection would be about thirty-eight cents; also, the in- 
surance on the lumber would possibly have been ten cents; I don’t 
know exactly what figure to place that at; alogether it would have 
reduced the price of that lumber; considering the low price of the 
culls, it would have reduced it not less than a dollar below the price 
I have given. 

Q. Can you state how much lumber there was on hand at the time 
Cunningham bought in there? 

A. There could not have been but very little lumber on hand at 
that time; certainly not two million and a half, as some of the wit- 
nesses have estimated; I don’t recollect exactly what there was; I 
know there couldn’t have been that amount for several reasons. 


Mr. Russetv: I object to any further answer being given, as the 
witness does not know the amount. 


Witness: I don’t think there was to exceed over and above what 
the American Champion took away, a hundred thousand feet. 


Q. What was the capacity of. the dock to hold lumber at that 
time ? 

A. From a half to three-quarters of a million filled the docks so 
full that it had to be piled outside away from where vessels could 
reach it. In the spring of ’68, the time that we had most of the 
lumber on hand that we had sawed all winter, we had about’ three- 
quarter: of a million; that was the largest amount we ever 
had at any one time. We shipped at that time that season 
eighteen hundred thousand, and that winter over seven hun- 
dred thousand. [am speaking of the season Cunningham bought ; 
after Cunningham bought of Oliver. 

Q. By Mr. Russei._: Are you testifying from minutes? 

A. I am refreshing my recollection from minutes. That made 
two million five hundred thousand, but in order to produce that our 
mill rari some three months, September, October, and November, ’68. 
If there had been two million and a half on hand at the time of that 
sale the product of the mill would not have exceeded four or five 
thousand for twelve hours, whereas the capacity was supposed to be 
thirty or forty thousand. 

Q. Can}|you state whether sections 26, 27, 54, and 35 were or were 
not abandoned as fully lumbered, as testified to by Mr. Dyer? 

A. Thoge sections were not fully lumbered or abandoned. 

(). Have you been over them ? 

A. Yes, sir; and the timber that they describe as having been 
wasted there—down timber—was timber that was left in that shape 
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on account of the unprecedented breaking up of the winter. The 
character of the pine there is mixed ; most all of it over the whole 
tract is mixed pine. 

(). Will you state what was the price of stumpage there in ’67, 68, 
and ’69, the highest rates that prevailed that you know of? 

A. I have not had any personal transactions in stumpage 

5460 until the past season. This season I paid for white pine on a 

location better than the average of that two dollars. I was 

offered stumpage in ’69 by Lockwood at a dollar for Norway and 
two dollars for white pine in a favorable location. 

Q. What is the highest price of stumpage that you have heard of 
being paid up there ? 

A. The highest price paid I have heard of is, for the best quality 
of pine, three dollars. 

(. For Norway, what would it be? 

A. The highest uniform price is a dollar for Norway, and two 
dollars for white pine, where it is mixed. 

@. Was Hawkins ever associated with you in running that prop- 
erty, immediately after this sale to Cunningham by Oliver ? 

A. He never was associated. My letter to him, “ Exhibit A,” 
‘shows the manner in which I treated him at that time. 

Q. Was he ever, at any time while you were connected with the 
management of that business, associated in the management of it In 
company with you ? 

A. Not in company. He was a while acting as foreman. 

(). What was his relations at that time with Oliver & Robinson ? 

A. A part of the time he was one of their foremen; worked for 
them. 

(. Did he ever represent any partnership interest in the manage- 
ment and conduct of that business while you were connected 
with it? 

A. Immediately after Cunningham went away he assumed, 
o461 or appeared to assume, some control through Cunningham, 
but I immediately stopped it by that letter. 

(). He didn’t continue then? 

A. No, sir; but he met me in Detroit, as appears by another 
letter, marked “ Exhibit H.” My memory. from that is about the 
22d of Sept. I met him in Detroit that day. That is the last time, 
I think, that he was ever at Devil river. 

(J. Oliver has testified that, after going over that property there 
the first time, you agreed to meet him in Detroit ? 

A. No, sir; [ told Oliver at that time that I shouldn’t purchase. 
I took the Detroit boat, and he arrived in Detroit about the time 
I did. : 

Q. If you agreed not to purchase, how came it that you did 
purchase ? : 

A. He offered further inducements and representation, which led 
me into further consideration of it, and finally I purchased. 

Q. In the agreement that was made between you and himin regard 
to the copartnership, can you state whether or not he had knowledge 
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of that clause in it which invested you with the principal manage- 
ment and gave you charge of the business ? 

A. Hle dictated that to you himself. He expressed at the same 
time a desire to be relieved of the business—his intention of being 
relieved, to give his attention more to land-looking. It was also 
read over to him, and he heard it read before it was signed. 

@. Did you act in accordance with the provisions of these 

articles ? 
3462 A. Yes, sir; I undertook to do so. 
Q. Did he ever make any complaint to you? If so, when, 
as to your assuming so to do under that? 

A. Ile never made any complaint about my assuming to do so, 

(). What, if any, agreement was made between you and him as 
to his outstanding accounts when that copartnership was entered 
into? 

A. No further agreement than was set forth in the articles of co- 
partnership between him and myself. 

(). Why was that agreement dated back ? 

A. He had originally made up an inventory. It was supposed to 
be an inventory on the fifteenth of October, but a part of the lum- 
ber had been shipped subsequent to that time, and the agreement 
was dated back to give me the benefit of that. lumber which had 
been sawed out of the estimate of logs. 

(). Was there any other reason, or was that the sole reason ? 

A. That was the chief reason. At any rate, I don’t recollect 
whether there was any other or not. 

(). We have heard something about a credit being entered on the 
books there of six or seven thousand dollars, and I believe it was 
said that was in your handwriting or directed by you. Will you 
explain what that was? 

A. The books from which he takes that balance were erroneous 
and incomplete. For instance-—— 

Mr. RusseLti: IL object to any evidence in regard to the books 
without they are produced. 

Witness: | want to speak of what is not on the books, but 

3463 should have been on. In the first place, there were ship- 

ments of lumber made after the 15th of October—620,422 

feet. Lumber, I believe, was worth more that year than the year 

following. I think that lumber could not have been worth less than 
$8,000. — | 


Q. What had that to do with this credit? 

A. It would have reduced the credit that much if it had been 
put on the books by standing as an offset to it. The proceeds were 
collected by him, and should have been charged to him. The lum- 
ber belonged to Oliver & Robinson. ‘There was two thousand dol- 
lars that the company borrowed of H. M. Robinson, which went 
into Oliver’s hands, and was not charged to him, as it should have 
been. Oliver made a contract in the name of Oliver & Robinson, 
on which he got five thousand dollars, and that was not charged to 
him on the company’s books. The six thousand dollars that I paid 
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to the Haineses to release that chattel mortgage was not charged to 
him, and it should have been. It was a mortgage that Oliver gave ; 
and there was an item of ten thousand dollars that was erroneously 
credited to him by mistake of Gallup, who afterwards corrected it 
on the book, but subsequent to the time when that six thousand dol- 
lars was shown. | 

Q. How was it this account was left in this condition ? 

Objected to—irrelevant. 

A. It was left in this condition because we failed to get them on 
the books. I told Mr. Gallup to put them on the books, but he 

didn’t do so. He was under control of Oliver more than he 
2464 was under control of me. (Objected to.) I ordered him to 
do so, and hedidn’t do it. Iknow he was under the influence 

of Oliver; that isall l/know. Now, in relation to that six thousand 
dollars, that mortgage that I paid for Oliver, Oliver has testified that 
I paid that against his wishes. That is not correct. I paid that by 
his wishes and very much against my own. I paid it because coun- 
sel told me I could not avoid paying it. I have a letter here from 
Oliver, in which he approves of my conduct. The letter is dated 
April 22d,1868, addressed to George J. Robinson, and signed by David 
D. Oliver. He says: “In view of the matter I think you acted 
wisely in making them that proposition and hope you have con- 
cluded a trade with him.” 

(). What does that refer to? 


Objected to on the ground that the letter speaks for itself. 


A. That was in reference to the statement I made of that claim. 
(The letter is offered in evidence, marked “ Exhibit A 3.”) I would 
say also, in relation to that, that in our conversation he approved of 
it afterwards. 

Q. Were any chattel mortgages given by you on that property for 
the benefit of the firm; if so, state what they were, and whether 
they were executed with Oliver’s knowledge and assent? 

A. I executed two chattel mortgages for the purpose of using 

them. (I have not refreshed my memory in regard to the 
3465 dates of them). One was executed to Isadore Kauffman and 

one to Andrew Bates. They were executed with a view to 
using them for the benefit of the company, but subsequent events 
changed my mind, and I didn’t use them at all. One I designed to 
use to prevent a party from suing us. The other I designed to 
use to raise some money we were in need of. ‘There was no loss or 
embarrassment or anything to the detriment of the company by 
reason of their execution. I don’t think that Oliver was there at 
the time I made them, or at the time I was about to use them. I 
don’t know that he knew anything about them. 

Q. Have you fully stated the reasons why vou executed them ? 

A. I think I have. 

Q. Do you remember as to a cash payment that was made on the 
Miller contract? | 


A. I do. 


i 
' 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 1561 


©. Was that ever credited on the books? 

A. Yes, sir; the payment was made to H. M. Robinson. 

Q. Did the company receive the benefit of it? 

A. Yes, sir; I don’t recollect the dates; but in due course of bus- 
iness it went on the books in the usual way. I collected the balance 
of that—that is to say, I think I made drafts for it. I think I got 
part of it, at any rate. 

Q. Flow was it with reference to lumber sales made by you through 
the term of Oliver & Robinson’s copartnership, and the accounting 
for the proceeds thereof, whether they were all accounted for duly 

or not. 
5466 A. They were all accounted for in the office as promptly as 
possible, together with the collections and disbursements. 

(). When did vour friendly relations with Oliver cease ? 

A. I think it was in February, 68. Oliver came to Ossineke, 
having been East, and brought with him what I deemed unfavor- 
able contracts. I had also learned in his absence of the existence of 
a chattel mortgage upon our logs. ‘These two things were the prin- 
cipal causes of our early difference. I had considerable talk with 
Oliver about that chattel mortgage at that time—-the chattel mort- 
gage which he made to the Haineses, and which I afterwards set- 
tled. There was a very large amount of outstanding indebtedness 
that he had not represented to me—had not reported to me. 

Q. What did he represent as his indebtedness at the time you went 
into partnership, do you remember? 


Objected to as Incompetent and irrelevant. 


A. I have here an original memorandum made by Oliver. 

(. Does that original memorandum represent the amount he said 
was his liabilities outstanding, and all his lhabilities‘ 

A. It does. 

(). In what amount? 

A. In the amount of thirty-nine thousand dollars. It was a state- 
ment of his condition and a proposition of what he would do on 

which we commenced negotiations for the purchase. 
o467 (. Was it or not a basis of your final adjustment ? 
A. It was, except so far.as it has been changed by the part- 
nership articles. 

(). That is in Mr. Oliver’s own handwriting, is it? 

A. It is. I received it from him. (The paper here referred to is 
offered in evidence, marked “ Exhibit A 4.”) I afterward found his 
liabilities to be very different from [what] this exhibit shows. I 
have not recently refreshed my memory on several points, but [ may 
be able to think of a little. I will take this claim of the Haineses ; 
that is represented as twelve thousand ; whereas, after shipping them 
some six thousand feet of lumber subsequent to that date, he settled 
their accounts and owed them some twenty-six thousand dollars or 
thereabouts, which really increased that amount twenty thousand. 
This account of Hill’s—two thousand—lI found, I think, to be three 
thousand. The amount of Preston’s, I think, was inereased about a 
thousand dollars. That is my recollection of it. And there were 
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sundry other persons. I knew more about it at one time than I do 
now. It has slipped my mind, and I don’t care to go into it. 

Q. Can you form some idea whether it was larger by thousands or 
five thousands ? 

A. I think it was many times five thousand. 

Q. Can you state what were his actual liabilities as they disclosed 
themselves to you? | 

A. If I had the answer that I put in and could refresh my mem- 

ory from that, I could do something about it; but without it 
3468 I don’t think Iam safe to say anything about it.. I never 

undertook to exclude Mr. Oliver from the firm; I have a 
letter from him dated June 18th, 68, which shows, I think, a rea- 
sonable degree of partnership trust. The letter is offered in evi 
dence, marked “ Exhibit A 5.” I don’t think I have anything later 
than that. There was a good deal of talk one way or another about 
buying Oliver out, but I never made any definite offer; | was not 
jn shape to do so. I was present at Buflalo at the time of the agree- 
ment there whereby Cunningham sold to Haineses and myself; I was 
a party in that. Oliver was there pretty much all the while. He 
was out sometimes trying to sell to other parties, and divided his 
time up; part of the time he was there, and part of the time was 
not; he was there when it was closed. That was at Williams’ office 
in Buffalo. 

Q. Do you know of your own knowledge whether he had_ that 
paper in his possession after it was drawn up, and whether he read 
the same ? 

A. I do. 

Q. Will you state what you know about it? 

A. Williams made the original draft, and afterwards he took a 
part of it, and Barton, his clerk, took a part of it, and each copied 
it from the original draft. The two were then put together and 
made one agreement. That was lying on Barton’s desk, and I came 
in. I think it was a little after dinner. Williams hadn’t got back 
from dinner, at any rate, and Barton was not yet back. The draft 
at that time, I think, was entirely completed—possibly it might not 

have been, but nearly, if not quite so, and Oliver came in 
3469 before I did. When I came into the office Mr. Ranney sat, 

with his feet in the window, smoking a cigar. Oliver was 
beside him. When I came in Oliver looked on the desk and saw 
this agreement lying there. He picked it up and read it. I was 
desirous of reading it myself, and was waiting, and it seemed along 
while to me; probably a good deal longer than it really took. He 
discussed some parts of it. He talked about that part which re- 
lated to taking the property subject to the debts. He seemed to 
prefer that it should have been written in such a way as to oblige 
us to pay the debts. I told him that I, for one, was taking hold of 
that property with a view of bettering myself, and I never would 
agree to pay the debts, because it was an experiment, and I didn’t 
see my way clear through it. It was even doubtful at that time 
whether after we got the property we could run it. 
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Q. What was the difference between you in that discussion—what 
were you willing to do? 

A. I was willing to take it as the paper read, subject to the debts. 
Ile rather expressed a desire, but did not press it, that it should 
read the other way. It seemed to me he was an hour or two in read- 
ing that paper, but likely I would be safe in saying it was half an 
hour. He appeared to read it all through. He found no other ob- 
jection than that I spoke of, and he didn’t press that. He afterward 
approved it by his agreement and by his deeds. 

Q. Did you ever hear of his making any objections when it came 
to the execution, or afterwards to that feature in the agree- 

ment? 
0470 A. No, sir; he didn’t raise any objections to it ; he merely 
stated at the time that he would like it the other way. 

Q. Do you remember whether he was present at the time it was 
closed or not ? 

A. I don't recollect whether he was present at that time or not— 
the time the paper was signed; I don’t know whether we were all 
together at that time or not, or whether we signed it in detail; it 
was signed in Williams’ office, but I don’t recollect whether each 
one went In and signed by himself or whether it was in conference. 

Q. Did you ever hear from him, confidentially, any objection 
made to the terms of that contract ? 

A. I never heard any objection to the terms of it; I have a letter 
from him dated December, 1868, which is after the time he fixes as 
having gone to Williams’ office and reviewed the contract. 

Q. Has that any reference to this contract? 

A. It is a friendly letter; don’t refer to it, but it seems to me if he 
had been dissatisfied he would have referred to 1t; it shows the state 
of his mind at that time; after the agreement was signed and the 
papers made out, I said to Oliver, “ 1 have gone into this thing, but 
I don’t like it; it is like being forced into a partnership with a gen- 
tleman that I don’t know anything about, and if I can induce any- 
body to buy my interest out at what is fair I will make you a pres- 
ent to do so.” And this letter refers somewhat to that. (The letter 
is offered in evidence, marked “ Exhibit A 6.” This agreement was 

entirely independent of what was called the Lockport agree- 
3471 ment; that was little more than an agreement to extend his 

time, and in consideration of it he giving them the refusal ; 
their extension expired, and they did not see fit to avail themselves 
of the refusal. 

Q. What privilege was conceded to Oliver in reference to this 
property after this Buffalo agreement was consummated ? 

A. We extended the time to him from time to time to find better 
purchasers after the agreement had been made; we extended it so 
long that it began to frighten me about the close of navigation set- 
ting in. 

(). When, if ever, did Oliver protest to you against the closing of 
that agreement, or when did he ever complain as to any provision 
in that agreement ? 
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A. Never until his bill in chancery ; I don’t recollect any other 
instance that led me to believe he was not satisfied. 

Q. Did you ever personally hear from him on the subject ? 

A. I don’t think he ever said anything to me about it, except 1m- 
mediately afterwards ; immediately afterwards he was satisfied, and 
we walked around Buffalo, and took ra glass ot beer together. 

Q. What did he say then? 

A. He was glad it was fixed up, he had worried so much about it; 
the buffalo agreement was never altered from the original as ap- 
approved by him; I will say that we negotiated and dickered and 
bickered a long while before we came to that agreement, but after 
it was made there were no questions raised about it, except the one 

that I spoke of. 
0472 Q. Will you state whether in any copartnership you have 
had with Oliver or with Haines and Cunningham Messrs. 
Hunt & Eschleman have ever been partners. 

A. They have never been partners. 

Q. In any firm that you have been connected with ? 

A. No, sir. 

Q. Do you know of them having any arrangement: or scheme 
by which they were to become partners, and you to become a part- 
ner with them? 

A. I know nothing of any arrangement or scheme of the kind. 


Objected to, unless the articles of copartnership be produced, which 
would be the best evidence. 


Q. There are no articles of copartnership, are there? 

A. No, sir. 

@. You know of no such scheme? 

A. No, sir. 

Q. Will you state the circumstances of Melville’s discharge from 
the concern. 

A. I had been reprimanding Melville for some time previous to 
February 24, ’70; his conduct did not suit me, and he became un- 
asy under it, and under that date he wrote me this note. 


Objected to, because it was not exhibited to Melville at the time 
of giving his evidence, and he was not asked whether he wrote it. 


Q. Will you state the circumstances under which he left? 

A. He was informed that he would not be wanted as a fore- 
0473 man; if he stopped at all he would have to stop as a work- 
man, on the same terms as the laboring men, and thereupon 

he left. 

Q. Give your opinion as to Mr. Leach’s capacity for the work that 
he represented himself as competent to do? 

A. He had no capacity for scaling logs or lumber; he was an illit- 
erate man who couldn’t read or write, as he has informed me him- 
self. I found him once undertaking to measure a cargo of lumber, 
and I stopped him immediately, sent him toshoving lumber on the boat 
instead of measuring it; allowed it to go witout measurement at all, 
because I was satisfied that his measurement was worth nothing 
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from the manner he was doing it. I had that opinion of him, and 
I communicated it to the firm May 9, ’68. 

Q. Did you ever let out a drift of two thousand feet of logs in 
the summer of ’68? | 

A. I never heard of such a thing until the commencement of this 
suit. I deny any knowledge or information of it. 


Cross-examination: 


When I went into the firm of Oliver & Robinson my age was 


about 30 years. Since my majority ny principal occupation had 
been that.of book-keeper. 

: Q. Had you had any experience then in the looking of lands, in the 
manufacture of lumber, or in any business w hatever connected with 
lumbering ? 

A. None, except that [ was familiar with the machinery to some 
extent. 
Q. What kind of machinery ? 
A. Most all kinds of machinery. I had been brought 
o474 up, reared amongst machinery—iron working, wood working. 
[am somewhat of a draftsman; can make drawings of ma- 
chinery, and am a little of an engineer. 
Q. Had you had any experience in any of the departments of 

: business connected with carrying on lumber operations, as, for in- 
stance, the purchasing of supplies ? 

A. I had not. 
~ 


Q. Were you familiar with the measurement or inspection of 
lumber ? 

I was not? I was capable of measuring lumber, but not of in- 
specting it. 

Q. As you, according to your own statement, were entirely inex- 
perienced in business, or had no knowledge of it, how did it happen 
that it was inserted in the articles of copartnership that you were to 
assume and have the principal control of this Devil river business ? 
. - A. The lumbering was represented as having been jobbed by the 

thousand, sealers agreed upon; the mill was under charge of a fore- 
man represented to be an expert, and under such a state of affairs it 
did not seem unreasonable that I should assume that control ; I ex- 
pected, of course, to be advised and to learn. 

(). Who introduced you to Oliver? 

A. My father. 

Q. For what purpose ? 

~ A. For the purpose of forming that partnership. 

Q. Did you immediately go to Ossineke to look at the property ? 

A. I went there, I think, about the 15th of October. 

(). Did you look at the land ? 

A. Very little. 
3475 @. At the lumber? 
A. Very little. 
(). At the store? 
A. Yes; I was at the store. 


(). At the books. 
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A. I don’t think I looked at the books: I don’t recollect seeing 
them. 

Q. Inasmuch as you were a book-keeper and familiar with books, 
why didn’t you look at the books? 

A. I had no rights there; I had but very little time; I was more 
desirous of seeing the property than I was of the accounts, because 
Oliver represented to me the state of the accounts, and in order to 
prove or disprove that would be a great deal of labor to a party not 
familiar with the books. 

. You went there for the purpose of forming a personal judg- 
ment in regard to the business, perchance make a partnership with 
Oliver? 

A. I did. 

Q. That was your sole object in going there? 

A. Yes; I presume that was my sole object in going there. 

Q. Who made the bargain with Oliver for your quarter interest ? 

A. I made the bargain; Mr. Oliver had had considerable talk 
with H. M. Robinson in regard to it, but 1 made the bargain my- 
self. 

Q. Did not your father, in substance, arrange the details of that 
bargain ? 

A. I don’t know what he did with Mr. Oliver when I wasn't 

present. 
3476 Q. Who directed the drawing up of the writings? 
A. Mr. Oliver and myself together. 

@. Did you and he together ever come to Mr. Duffield’s office ? 

A. Yes, sir. | 

Q. Who paid for them ? 

A. It was charged against the firm of Oliver & Robinson; I never 
paid the debt; I don’t know whether Mr. Oliver has or not; it was 
understood that it should be charged against the firm of Oliver & 
Robinson. 

Q. Did you ever give your father any obligation to repay the 
eapital to him which he furnished you to put into your concern ? 

A. It was understood that I should repay him. 

Q. Did you give him any writing of any kind whatsoever—any 
obligation to repay him ? 

A. Nothing only my oral assurance that he should be repaid at that 
time. 

Q. Practically didn’t be put the capital in and send you to look 
after it? 

A. I did not so understand it. 

Q. Hasn’t he been personally upon the ground overseeing thai 
business from that day to this ? 

A. He has been upon the ground a great deal ; he has seen to such 
things as I wish him to look after, but nothing beyond. that. 

Q. From that day to this he has been engaged in no other busi- 
ness besides supervising your lumber concern at Ossineke ? 

A. He has not been engaged in any other business that I know of 
particularly. 
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o477 Has he not spent over three-quarters of his time or nine- 
tenths of his time at Ossineke superintending your interest 
there in the Devil river Oliver property ? 

A. He spent over three quarters of his time there, but not super- 
intending my business. He is a pretty old man, and he makes him- 
self useful; he is not an idle man; he spent the biggest part of his 
time this season hoeing cabbages, or doing something about the 
house. 

Q. Have you ever paid anything of the capital which he has ad- 
vanced to you? | 

A. I have never been in condition to do so. 

(). Has he ever asked you for any part of it 

A. He has frequently talked about receiving his pay as soon as I 
was able to give it to him. 

(). Have you paid him any compensation for his labor for the 
concern ? 

A. I don’t think he has ever drawn anything out as pay. 

(). Has there ever been any agreement or stipulation in regard to 
his compensation in writing? 

A. No, sir; not in writing that I know of, unless Mr. Oliver made 
one; I don’t recollect but what there was some agreement made 
when Mr. Oliver had some talk with him. 

Q. When you gave the capacity of the mill at 40,000 feet per day, 
you mean it sawed about that with two circular saws, and before 
the gangs were put In? 

A. I don’t understand that [ have given that as the capacity of the 
mill; however, what | meant about it was at the time it had the 

two circular saws. 
3478 (. When the books of Oliver & Robinson were begun did 
you use the inventory of eight thousand as the basis for com- 
mencing the new books, and did you transfer Oliver’s accounts from 
the old to the company’s books ? 

A. I think the inventory was entered on the new books. That is 
my impression. I have not refreshed my memory on it. 

(). What about the transfer of the accounts? 

A. The transfer of the accounts was made. 

(). Did you personally select out the accounts which Gallup should 
put upon the new company’s books ? 

A. I was personally aware of their going on to the books. I don’t 
know that | selected them out. 

Q. In a certain answer put in by you in a case on the chancery 
side of the Alpena circuit court, in the case of David D. Oliver 
against George J. and Henry M. Robinson, did you state that you 
selected the accounts and directed Mr. Gallup to enter them upon 
the books ? 

A. I don’t recollect whether I did or not. I stated the facts as 
they were. 


( jected to as irrelevant. 


Q. Did you state that as one of the facts? 
A. I don’t remember. 
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Q. Do you know the dimensions of the dock which you refer to? 
A. I have not refreshed my memory lately on the measurement 
of the dock. 
Q. Are you acquainted with surveying or estimating lumber—an 
amount standing on a particular piece of land ? 
' 3479 A. I am not expert about it. Still 1 would rather have 
my own judgment of it, if I were to pay for it, than that of 
anybody else. 
Q. Have you been, up to this day, over all the Devil river prop- 
mas erty ? 

A. I have been all over where there is any timber on it, I think; 
have been over it a great deal. 

Q. You state that you think you didn’t know anything about the 
Cunningham trust until the fifth day of September, being Saturday. 
Will vou state whether, in the answer which I have refe rred to, you 
stated that you had your first talk with Henry 8. Cunningham upon 
that subject on or about the fourth day of September, 1868 ? 

A. I don’t recollect what [ said about it. 

Q. When Cunningham and Oliver called upon you with refer- 
ence to Cunningham’s buying Oliver’s interest, did Cunningham ask 
you whether it would be agreeable for you to have Hawkins _per- 

‘sonally tend to the management of his interest, if he should pur- 
chase ? 

A. I think I recollect something about it now that you speak 
about it. I think there was some thing said about Hawkins manag- 
ing his interest. 

Q. Did you state in your answer which I have referred to as fol- 
lows, upon that subject: “Cunningham and Oliver together called 
upon the said George at the office of the said company at Ossineke, 
and stated that they desired a private interview, and stated to said 
George that they were having some talk about the purchase and 
sale of Oliver’s interest in said property, and wanted to know if the 
change would be acceptable to the said George. To which said 

George replied that, without disrespect to Oliver’s presence, 
3480 said George would be plain in saying that said Oliver and 

himself were at too great variance to do business together, 
and that said George would be glad of any change which should be 
made; that said ( ‘unningh: am then asked said George if he thought 
he could get along with Geo. W. Hawkins to take charge of the 
business and in looking after the logs, and said George replied that 
he was willing to try.” Did you state that in your answer? 

A. I think those are, verbatim, my words of that answer. 

Q. You have stated in your direct examination that the knowl- 
edge which you had regarding Oliver’s sale to Cunningham was 
derived from an examination of the records. Did you state in your 
answer which I have referred to: “Said Hawkins appeared at Ossi- 
neke and told said George J. Robinson that said Cunningham had 
purchased Oliver’s entire interest in said property?” 

A. I think I may have said so in my answer; I don’t know. 

Q. Did you also use the following language immediately after in 
your said answer: “Said George J. Robinson waited some days ex- 
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pecting to hear from said Cunningham, but failed to do so, and 
made the following entries in the day-book of the company, to wit: 
Sept. oth, 15638, page 146, ‘In consequence of David Oliver's recorded 
sale,’ ete.” 

A. It is possible, although my impression is, | used the words, 
“under date of Sept. 5th.’ 

Q. Did you say in that answer further, that Sept. 11, 1868, on 

page 147, you entered “ Know all whom it may concern,” etc.? 
3481 A. I think I did. 

Q. Did you state in that answer referred to subsequently 
as follows: “Said Hawkins afterwards undertook to take charge of 
some parts of the outside business of the concern ?” 

A. I think, perhaps, I did. 

Q. Did you further state: “Said Hawkins went to Buffalo for in- 
structions from Cunningham, and carried from said George J. to 
Cunningham that said George J. was willing to do as he had agreed, 
but that said Cunningham must put himself into the traces and 
assume the relations of partner, takes its risks and duties, before he 
could act with him?” 

[ think it is altogether probable that I did; I don’t recollect of 
that letter now, but I think it would be in accordance with events 
that I would do it. 

(). T understand you to say you did tell Cunningham it would be 
agreeable to you that he should buy out Oliver? — 

A. I did, of course expecting him to take partnership position in 
the firm. 

(. You subsequently become a partner with Cunningham ? 

A. I did. 

@. And are still, at this time? 

A. Yes, sir. 

Q. How soon did you become a partner of Cunningham? 

[ have not refreshed my memory on that date, but I think it 

was the 3d of January, 1869. 
3482 (). Did you continue to run the business between the con- 
versation in the early part of September and January ? 

A. Not alone. I did for a time until the sale of Mr. Oliver and 
Cunningham to Haines and Ranney. 

Q. Who did run the business between the early part of Septem- 
ber and January following ? 

[ have just accounted for a part of the time. I say I did from 
that time until the sale in Buffalo; after that time Robinson, Haines 
& Company, who were composed of myself, Calvin Haines and Philip 
M. Ranney, did. 

(. When did they commence to run the business ? 

A. As soon as this sale was confirmed. 

Q. Will you exhibit the articles of copartnership between Robin- 
son, Haines & Ranney ,and between Cunningham, Robinson, Haines 
& Company, oretrue copies? - 

A. I have not got either one or the other. 

Q. Will you exhibit the books of account and the original entries 

197—214 
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exhibiting the amounts of lumber shipped by the firm of Cunning- 
ham, Robinson, Haines & Company in 1869, ’70, and ‘71? 

A. I ean exhibit the bills of lading and the books, if my counsel 
advises me to do so. 

(). By Mr. Durrretp: Have you got them here? 

A. No, I have not; neither have I got the bills of lading here. 

Q. By Mr. Russeti: Will you state, under the articles of copart- 
ne rship between Cunningham, Robinson, Haines & C ompany, What 
capital was put in by ¢ ‘unningh: am, and what debts he assumed to 
pay a portion of? 

A. The arrangements made by us at that time, as near as I can 
recollect them, were, that we should go in all together in the prop- 
erty and share its responsibility; that we would each furnish what 

money we could and what credit we could, and whatever 
3483 one did more than the other would bear interest and be cred- 
ited to him, for wlrich the firm should be responsible. 


Q. Will you furnish a copy of the balance sheet of that firm for 


ach year since it has been running? 

A. I don’t think it would be possib le for me to do so. I.den't 
know that we ever had more than one, and I don’t know that I can 
furnish that. 

/ Q. You don’t do your business, then, in a business-like way, do 
coir 
. We do it about as well as the majority of pe “ple. 

o You say you don’t have balance-sheets ? 

A. I don’t think we have but one. 

Q. Do you think it is business-like to do business several years 
without having a balance-sheet annually or semi-annually ? 

A. Not in that particular respect I don’t think it is business-like. 

(). Can you give any reason why you have not followed the gen- 
eral custom of business men in making balance-sheets? 

A. In the first place, | was rather unfortunate in getting book- 
keepers that understood their business, and with a pressure of other 
business upon us we were content to look over the books, and I can 
tell all from the books without a balance sheet. I know the state 
of it. 

Q. Will you tell what the stipulation or obligation in the contract 
between Cunningham, Robinson, Haines & Co. was in regard to the 
payment of his interest and principal by installments and conver- 
sion of all habilities which were upon the property at the time 

the Cunningham trust was formed, as between the partners ? 
3484 A. I don’t recollect an agreement upon the subject. 

(. Has the firm of Cunningham, Robinson, Haines & Co. 
ever paid any sum, principal or interest upon any liabilities which 
were upon the property when they came into possession of it; and, 
if so, what? 

A. They have paid a great many of the obligations of Oliver & 
Robinson. , 

Q. Any liabilities which were liens or incumbrances upon the 
property at Devil river, I mean? 

A. I don’t know that I can state any. 
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Q. Did the firm of Robinson, Haines & Co., and subsequently the 
firm of Cunningham, Robinson, Haines & Co., enter into possession 
and use of all the real and personal property of every kind and 
description which formerly had been in possession and use of the 
firm of Oliver & Robinson ? 

A. With the exception of large amounts of personal property that 
was applied to the indebtedness of Oliver & Robinson. 

(). How many inspection bills have probably been made out from 
the time Cunningham bought out up te now—inspection bills of 
lumber? 

A. j[n the year ’69, I think there were 22. 

Q. [How many the next year? 

A. jl think 25—possi bl y 26. 

(). State whether the firm of Cunningham, Robinson, Haines & 
Co., ftom the time of its formation, has kept a lumber yard in Buf- 
falo, ~ have shipped lumber from Ossineke to themselves as con- 
signe¢s,‘and have retailed lumber at their yard ? 

A. |Yes, sir. 

Q). State whether lumber has been shipped without inspection 

from Ossineke to Buffalo? 
3d485 A. I can state from the time I have been there, up to the 
present time, but few cargoes we have shipped have been in- 
spected; I think that no cargo has ever been sold from there with 
an inspection bill, except two cargoes from Oliver & Robinson and 
one or two cargoes by the new firm; we didn’t Inspect it there, be- 
cause it is inspected in Buffalo, and to save that additional expense. 

Q. Have you ever had charge of the books at Buffalo exhibiting 
sales there and the prices per thousand? 

I have examined them some; I have been there not so much 
or the examination of the sales as for the examination of the car- 
goes that they shipped there. 

(). Have you any personal knowledge of the gross receipts in the 
yard at Buff lo through the year’ 

A. No, sir; I have no information as to the receipts at Buffalo. 

(). How do you undertake to say, then, that this lumber which 
you speak of in the years 1869 and 1870 was worth $10 a thousand ? 

A. That is what it was worth at the mill 

(). How can you testify what it was worth at the mill if you did 
not sell it at the mill, but shipped it yourselves and sold it retail at 
Buffalo? 

A. Because I was familiar with the prices of lumber there and at 
Saginaw. 

(). You don’t pretend to give it from actual sales, then? 

A. I based it at Devil river, because there was the place of the 
receipts of the mill and property. 

Q. In 1869 how many men did you employ in the season of run- 

ning down logs? 
d486 A. I have not any figures by which I could refresh my 
memory on that subject. 

Q. What wages did you give? 
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A. I don’t recollect. We hired men on as favorable terms as we 
could. Did not pay any more than our neighbors. 

Q. How long did you have water to run the logs with in the 
spring of 1869? 

A. We didn’t have a great deal of water. 

(. How far did you have to run the logs? 

A. I should think by the runs and crooks of the river about six 
or eight miles; a large portion of the way they had to be “ poled.” 

Q. Was not a large part of the logs that season got out within two 
miles of the mill? 

A. During the years 1868 and 1869 a large portion of our logs 
had to be floated almost the entire distance of the stream. That, I 
judge, is about eight miles from the crooks and turns, and a good 
portion of the way they had to be poled through. 


Q. State whether if in the year 1869 you got out five millions of 


logs, and it cost you according to your statement two dollars a thou- 
sand to run them, that would make ten thousand dollars; whether 
that would take twenty men six months at $5.54 a day, and whether 
you did as a matter of fact have any such number of men for such 
a time at such a price per day. 
A. We employed men all summer on those logs. In the spring 
we bad a good many men. After that we tapered down. 
38487 Inthe spring of the year wages were very high. Wehada 
large amount of men, and spent a good deal of time in keep- 
ing our dams in shape to float the logs. We shut down, I think, on 
the average, once a week. In addition to the regular help on the 
river I had the entire mill crew to run. 

Q. Can you tell the exact amount of money realized per thousand 
feet over and above the cost of manufacturing, including cutting, 
hauling, and sawing ? 

A. I don’t think we netted anything the first two years above 
stumpage. I have been over it often enough to be familiar with it, 
but I can hardly express figures that don’t exist. 

Q. Are you willing to exhibit the amount of sales at Buffalo dur- 
ing the two years ? 

A. I will say that we have handled in Buffalo more lumber per- 
haps than we have manufactured. 

Q. Do you mix and mingle in vour accounts lumber derived from 
other quarters ? 

A. The office in Buffalo gives the mill credit just as though it 
was an independant concern at market pric es for the lumber; treat 
them as parties they had no interest in. The business is conducted 
entirely separate. When lumber comes to Buffalo from the mill it 
is creditedto the mill, and when it comes from other parties it is 
credited to the parties from whom it comes. 

Q. What difficulty would there be, then, in giving sales from the 
mill? 

A. A man may come in who may buy three or four different lots 
of lumber, a part from our. mill, part from a mill at Bay City, and 

from another mill, and these are all put in together. It is 
3483 conducted independently. We sell at market prices and the 
business is a separate business. 


| 
| 
| 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 1573 


Q. You credit the mill what you please without reference to ac- 
tual sales ? 

A. We credit them at the market value of the lumber; so many 
feet at so much a thousand. 

Q. When you make actual sales vou don’t discriminate between 
lumber from other sources and that from your mill? 

A. That enters into the business of the Buffalo yard. 

(). How are you able to show what the profits of your business at 
Ossineke are ? 

A. I show it because the entire accounts arethere. We have sold 
the firm at Buffalo the lumber, got our credit for it; it is on the 
books and it shows at any time how we stand. 

Q. Don’t the firm of Cunningham, Robinson, Haines & Co. have 
the benefit of retail prices at Buffalo ? 

A. ‘They do.in separate business ; they have, as you may say, two 
partnerships—one for the manufacture of lumber, and one for the 
sale of lumber. 

Q. State what you have realized for three years past, or since the 
firm was formed, by the retailing, selling out this Ossineke lumber 
at Buffalo, as exhibited by the books kept there ? 

A. I have not any figures that i can give at this time. 

Q. Does that concern, or that department of your concern, keep 
balance-sheets ? 

A. I think they have always kept balance-sheets. 

Q. Are you willing to procure and exhibit those balance- 

sheets? 
3489 A. I don’t know whether any have been kept or not; I am 
not unwilling to show them. Oliver was with me when I 
looked over the property at Ossineke preparatory to purchasing. 

(. Did he aid you in the examination there ? 

A. We went together. 

(). After the partnership was started who, as a matter of fact, was 
the managing partner? 

A. Before we went up there, what business was done down here 
in the way of purchasing supplies, Oliver did; and after we got up 
there, I don’t know that either one of us particularly took the lead 
for a short time after that. After we got there and became a little 
familliar with things, | rather took the lead, I think. 

(). Were you examined as a witness in the case of Oliver against 
H. M. & Geo. J. Robinson, in the Alpena cireuit, the same case which 
I have referred to? 

A. It has never come to issue that I know of. 

(). Were you examined in the Saginaw court in the case of Rey- 
nolds & Choate against David D. Oliver & Geo. J. Robinson ? 

A. I think so. 

Q. On the eleventh of April, ’68? 

A. I think that was about the time. 

Q. Did you testify in that case, at that time, as follows: “ Oliver 
took the lead in the business; he was an old operator, and I was 
green when I went there; [| had confidence in Oliver” ? 


A. Yes, sir; I think | did, perhaps 
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Q. Did you consult any friends or take any advice from 

3490 any person experienced in the business other than your 

father, at the time of entering into this partnership with Oli- 

ver—did you consult them in relation to going into the business 
up there ? 

A. I don’t recollect of doing so. 

Q. Had you known George W. Hawkins before you made the 
partnership with Oliver? 

A. I had seen him, I think, previous to closing the contract, but 
not to know he was. I think he stopped Oliver ‘and myself on the 
street, and said something to Oliver, so that I got the man’s coun- 
tenance. I don’t’ think I had ever seen Henry S. Cunningham 
until along in the winter after I went into partnership with Oliver. 
He brought some money that Oliver sent up by him. I think that 
was the first time I ever saw him. It was some money that Oliver 
had received on that Haines contract. Eight hundred dollars, I 
think, was the amount of it. 

Q. Did you have any communications with persons holding in- 
cumbrances upon the real and personal property at Devil river at 
the time you went into partnership with Oliver? 

A. I think Oliver and I went around to see Wayne just before we 
closed our articles. I don’t recall anybody else just now. I didn’t 
see Hunt or Echleman—didn’t know the gentlemen. I do not now 
recollect ever seeing them before the Buffalo agreement there with 
Cunningham. 

(). Hadn't you visited Hunt at his house before the Bult: ilo agree- 
ment? 

A. I think Haines and myself were out there, now that vou 

3491 speak of it, about the time of that contract that Oliver and 

Haines made—the one that is in my handwriting. I saw 

Ranney and some one of the Haineses, I don’t recollect which now, 
all along through the spring and summer of 68. 

(). U p at Ossineke ? 

A. I saw them there during that summer. I can’t recollect ex- 
actly what time it was they were there, though I think it was Ran- 
ney and not his partner, but the other Haineses. I don’t think 
Calvin Haines and P. M. Ranney were there at any one time to- 
gether. I don’t recollect that they were, but the Haines interest at 
Lockport and the Haines interest at Buffalo had a represent: itive 
the ‘re together on several oce asions. 

. W hen the firm of Robinson, Haines & Co. was formed did 
they take possession of the real and personal property at Ossineke? 

A. Yes, sir. 

Q. What did they pay for it, and to whom, at any time? 

A. I think the agreement will show. Iam not prepared to say 
as to details what they did pay. Iam not prepared to show any- 
thing beyond what the agreement shows. 

Q. When the firm of ( ‘unningham, Robinson, Haines & Co. was 
formed, did that firm take possession of the real and personal prop- 
erty at Ossineke at the time of its formation ? 

A. It was the old firm in possession admitting Cunningham into 
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possession with them as a new partner. I don’t know what capital 
Cunningham brought into the business in the way of capital. We 
went on and gave our company obligations In carrying on 
3492 the business, and they were provided for. I don’t know how. 
For instance, we bought goods; our supplies were bought in 
the name of the firm that was doing business there, and were pro- 
vided for by my partners. 

Q. Did or did not Cunningham, in the early part of January, ’69, 
when his name appeared in your firm, bring into the firm, or make 
any investment in the firm at that time? 

A. Il am not prepared to say that he did or did not. 

(. Don’t you know that he did not? 

A. No, sir; I don’t know it. ! 

W hat consideration, if any, did either of the firm of Robinson, 
Ilaines & Co., or the firm of Cunningham, Robinson, Haines & Co., 
ever pay to anybody for the Devil river property, or any portion 
of it? 

A. They carried out the obligation that they entered into when 
they took it, so far as I know. 

(). Have either of those firms ever paid any interest upon the 
Cunninghain, Hunt & Eschleman mortgage ? 

A. Not that I know of. 

Q. Have either of those firms ever paid the taxes upon the real 
or personal property that have accrued ” 

A. They have always paid the taxes upon the property, unless it 
has been by some omission that some part of it may have been 
overlooked ; some oversight. 

Have Cunningham, Hunt, and Eschleman ever applied to or 
dunned either of the firms mentioned by you of which you have been 

a member for the interest or principal of their mortgage’ 
3493 A. I can only answer no, so far as that question pe rtains to 
myself. I cannot answer for the rest of the parties ? 

(). They filed this bill, then, without a ‘formal application to the 
two firms of which you [are] a member for the payment of the in- 
terest or principal ? 

A. So tar as pertains to myself only I can answer. 

. At whose solicitation did you go down to Buffalo to be present 
at the negotiations which took place there prior to the so-called 
Buffalo agreement ? 

A. Do you mean the time the Buffalo agreement was made? 

(. The time you went down and went to Hunt’s house and after- 
wards to William’s office ? 

A. I don’t think that at the time I was in Buffalo at the Buffalo 
agreement I was at Hunt’s house. 

(. You went to Buffalo and were present at the making of the 
agreement? 

Pe es, sir. 

(). Who asked you to go? 

A. Yes, sir. I think that Haines or Ranney—the thing had 
been talked of so much, I can’t say now what induced me to go, 
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Oliver and myself had some talk about going down there, and 
Ranney and myself, and Haines and myself. 

©. You had previously been to the State of New York in con- 
nection with the so-called Lockport contract or agreement, hadn't 
you? } 

A. Yes, sir. I was down there at that time. 

. How happened you to go down for that purpose? 

A. I think I went down in the hope that Haines would buy out 
Oliver; and also, I think, at that time these obligations of Oliver & 

Robinson to Haines were pressing. 
d494 ~ Did somebody telegraph you to go down? 
. I think it is possible. I don’t recollect. 

(). wee soon after you went in with Oliver and purchased a quar- 
ter interest did you become filled with the wish to have somebedy 
else in his place and get rid of him ? 

A. I became desirous of getting out of the concern oho the mid- 
dle of January, and continued so until I became pretty well satisfied 
that I couldn’t get out, and then I was desirous of some change. 
That was about midsummer I begun to believe that I couldn’t get 
out. Oliver had assured me from time to time before that that |] 
could get out, and he would get me out. 

Q. Has, the firm of Cunningham, Robinson, Haines & Co. ever 
paid any portion of the principal or interest of the other mortgages 
upon the real property at Devil river subsequent, in point of time, 
to the purchase-money mortgage due to Cunningham, Hunt «& 
Echleman? 

A. Not that I am aware of. 


Re-direct examination: 


Q. Can you tell me what amount of improvements were put upon 
that property after Oliver left it? 

A. ‘There was a large amount of improvements. I was careful in 
making figures in my answer. It has been some time since I re- 
freshed my memory, and I[ don’t recollect, but I think the figures 
were something like fifteen or twenty thousand dollars. 

Q. What did they consist of ? 

A. Improving the river, cleaning it out for some miles; 

3495 building three dams; putting in a gang, two patent edgers, 

and remodeling the mill generally ; building new houses, im- 

proving old houses, and building docks; and also improvements in 
making some pasture lands. 

. State about the water mill and its value. 

A. The water mill was abandoned before I went there. I didn’t 
think it of any’ value. Melville thought it was entirely worthless; 
others did, and I thought so myself. It never ran that I know of 
while I was there. 

Q. Why not? 

A. I presume because it was unprofitable to run it. 

Q. Did you ever furnish Hawkins with a hundred dollars to go 
down and try to induce the mortgagees that we have been talking 
about to foreclose those mortgages? 
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A. No, sir; the hundred dollars Hawkins had was for the purpose 
of coming down to procure a cook (Mr. Oliver’s wife was keeping 
the boarding-house), and some other little business of that’ kind, 
which he accounted for to the book-keeper, Mr. Gallup. 

Q. Do you deny the object I inquire about? 

A. Certainly Ido. He went to get a woman for cook. Hehada 
hundred dollars to go down. I think he spent about half that and 
accounted for the balance of it to Mr. Gallup. 

(). What was the business in point of profit in the winter of 1867 
and 68 of Oliver & Robinson ? 

A. I think we sank that winter between twenty and thirty thou- 
sand dollars. We had about a hundred men employed all winter, 
and some seven or eight.teams, and in the spring we had about 


seventy-five hundred dollars for the proceeds of it. 
3496 (). Who managed that part of the business that winter ? 


A. Hawkins inaugurated it against my wishes and advice, 
but J yielded to him on account of his having’ been longer in the 
business. 

Q. Did Oliver offer you any security for the protection of your in- 
terest about that time? 

A. A little before we signed the articles of agreement, or imme- 
diately afterwards, I was still nervous about the looks of matters. I 
became nervous because I found he had a good deal of difficulty in 
getting credit. He had represented he could easily obtain credit, 
but I found there was a good deal of difficulty, and I became nerv- 
ous about it. I told Mr. Oliver so, and he volunteered to give me 
security on Wayne, to let me in that as joint owner on the mort- 
gage, and also let me in as joint owner with Preston, if anything 
was paid. Nothing was paid Preston, however. Mr. Oliver and I 
went to Wayne, and he consented, and it was carried out before we 
went up there. 

. Do you remember about some eight hundred dollars which 
belonged to Oliver & Robinson, and which Oliver claimed was not 
accounted for? 

A. That is the eight hundred dollars which I have testified was 
brought up by Cunningham. It was used in buying supplies. We 
were nearly starving about that time, Oliver’s family, as well as 
everybody else. 

(). Did he receive credit for it? 

A. He received credit for it. He should have been charged with 
it also, but he was not. 

(. Was there an estimate of the lumber then on hand in October, 

‘68, by Melville? 
3497 A. Yes, sir. It was done at my instance. 

(). Is that his estimate? 

(Producing a paper.) 

A. Yes, sir ;.that is the estimate. He made four hundred and fifty 
thousand feet on the 3lst day of October. 

(). Did Oliver see that too at that time? 

A. I think not. I don’t think Oliver was there at that time. 
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Q. Did Oliver, while he was in connection with you as partner 
there, make ‘any proposition to you about stripping that land of 
timber, as against the mortgagees ; if so, what was it ? 

Objected to as incompetent and irrelevant. 

A. He talked to me on the subject, and he wrote to me on the 
subject, and the letter expresses what the talk was. 

(). Is that the letter? 

(Producing a letter.) 

A. Yes, sir. 

The letter is offered in evidence, marked “ Exhibit A 7.” 

Q. (Producing a paper.) Look at that paper and state whether 
that is Oliver’s signature, and whether it was executed and delivered 
to Henry M. Robinson by David D. Oliver. 

A. Yes, sir; that is an agreement made by Mr. Oliver, signed by 
him, and delivered LO Henry M. Robinson. 

Q. Is it still held by him; that is, does he control that paper? 

A. It belongs to him. 
3498 (The paper is offered in evidence, marked “ Exhibit A 8.”) 

. Did you ever threaten the life of Mr. Oliver ? 

A. No, sir; I never threatened the life of any man; 1 under- 
stand that Mr. Oliver threatened mine; I certainly did not threaten 
his. 

(. Did he ever threaten your life to you? 

A. No, sir; not to me personally. 

Q. Can you state how much timber there was when the Buffalo 
agreement was made? 

A. I can state what the estimates furnished us were. 

. What? 

A. Fifty millions, or under; not to exceed fifty millions. 

Q. Furnished by whom ? : 

A. By Johnson, I think the man’s name was, of Saginaw. 


Recross-exam ination : 


Q. Do you estimate your dams as permanent improvements and 
also as a part of the expense of running logs? 

A. I estimate the dams.as permanent improvements, and keeping 
them in repair as part of the river expense. 

Q. What right had you to go on making permanent improve- 
ments with moneys derived from this property, instead of applying 
those moneys to keeping down the interest and paying at maturity 
the incumbrances on this property ? 

A. I considered I had a right to do anything I saw fit that was 

not in violation of the Buffalo agreement. 
$499 Q. Wasn’t it understood at the time of making the papers 
between you and Oliver that the water mill should be run? 

A. I don’t think there was any understanding on the subject 
whatever. 
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Q. Wasn’t it stated in the articles of copartnership that it should 
be run ? 

A. I don’t know that it was so stipulated, and I don’t know that 
the fact of its being abandoned was inconsistent with the under- 
standing that it should be run. 

(). As a matter of fact, wasn’t the water mill run after the forma- 
tion of the copartnership ? 

(. I never saw it run. It may have sawed a little lumber; I 
don’t know whether it did or not. I think it may have sawed a 
thousand or two, for I think I recollect seeing that amount lay be- 
side it 

Q. Don’t you know it was regularly used after the copartnership 
was formed, day by day, week by week, month by month, in saw- 
Ing? 

A. No, sl 

(. Don’t vou know it was so run until H. M. Robinson directed 
it to be stopped ? 

A. No, sir; I don’t think we had any shafting or belting or any- 
thing of the kind to ran with. I think Oliver requested me to get 
shafting or belting; I told him I didn’t think it was advisable to do 
so; | told him the other mill would be all we could do. I went 
away in the spring, and it didn’t run any after I got back. I was 
up and down all the while. 

(). Do you remember writing a letter to Oliver upon the 
3000 subject of the profitableness or unprofitableness of ranning 
the mill some time during the winter or spring of ’68 ? 

A. I may have done so. I presume if I did it was in response to 
his requests for further shafting and be Hat 

Q. Are you going from here now after comple ‘ting your testimony, 
to Ossineke, for the purpose of engaging in the m: inufacture of lum- 
ber ? 

A. | expect to do eo. 

(). Is your father there at this time engaged in that matter? 

A. He is there, but not engaged in that matter. He has nothing 
whatever to do with the men. He understands that he has nothing 
to do with it at all in my presence or my absence, except what I ask 
him to do, and | have a foreman there who I think is competent to 


goon in my absence without his assistance. 


(Signed) | GEORGE J. ROBINSON. 


The depositions of Martin Hudson, Aaron W. Tyrrel, and Ed- 
ward Lyon, are admitted by counsel for bps \inant, the same to 
be received as a part of the testimony of the defendants, and with 
the same effect as if said Hudson, Tyrrel, and Lyon, had been per- 
sonally sworn and examined in this case. 

Said depositions are marked respectively “A 9,” “A 10," “A 11.” 


3501 Capt. R. C. Waite sworn for defendant: 


I am-master of the vessel American Champion; she is engaged 
in the lumber business. In the early days of °68 also she was en- 


gaged in the lumber business, ranning from Devil river to Buffalo 


and Detroit. 
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Q. Were you at Devil river and did you take a load from there 
on or about the 9th of September, ’68 ? 

A. Yes, sir. 

Q. Is that your bill of lading? 

A. Yes, sir; that is my signature. 

A true copy of the bill of lading thus identified is offered in evi- 
dence, marked “ Exhibit A 12.” 

[ can’t say positively what day I left there. 

Q. Did you leave on the date of the bill of lading ? 

A. I think I did, to the best of my knowledge. I had probably 
been there three days prior to that. The time for loading ts gener- 
ally from two and a half to three days. I heard it talked about at 
that time, as near as I ean recollect, that there was a change in the 
owners of the property. It was talked among the laborers in the 
mill there. I didn’t hear Oliver say anything about it. 

Cross-examined : 

I can’t swear what day I got there. 

Q. May you not have got there as early as the 4th ? 

A. I think not. 

Q. As early as the 5th ? 

A. I think not. 

Q. As early as the 6th? 

A. I think I might have got there about the sixth. 


(The signing of this deposition is waived by mutual consent of 


counsel.) — 
3502 Exaurpitr “ A. 


. 


Hawkins’ Testimony. 
OssINEKE, Sept. 10, ’68. 
Geo. W. Hawkins, Esq. 

D’r Str: I desired to have some talk with you to see how far we 
understood the relations of things here. Recent events have 
changed my feelings to some degree. You are aware that Mr. Cun- 
ningham & myself. have had some talk, but how far you are advised 
of the nature of that talk I know not, and I wish to say that so fur 
as I am concerned that as yet any supposed relations between Mr, 
C. and myself are wholly prospective, and not in fact existing at 
this time. I have not been advised as to whom you represent; 
neither do I know that you assume to represent any one. I pre- 
sume that you are looking over the property in view of a prospeet- 
ive future; or, in other w ords, that you are watching developments, 
and as such looker-on I welcome you to the hospitality of the place. 
But I do not understand that you are to act as one having authority. 

I write this simply as a matter of business, that the future may 
not be confounded with the present, or that my business relations 
might not be misunderstood. 

I shall write to Mr. Cunningham immediately. Trust that you 
will either hear from him soon or make it a point to see him. 


Very respectfully, yours, 
GEO. J. ROBINSON. 


/~ 
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3503 EXHIBIT “ A.” 
Melville’s Testimony. 
APRIL 9, ’68. 

D’r GeorGeE: Yours, 5th, is at hand. Glad the stoves reached you 
before starvation hit some. Sorry starvation did not hit some be- 
fore stoves reached you. Sorry Gallup is so sick. Presume worry- 
ing about stoves made him so. George, 1 cannot tell you how I feel 
about business. I grow more ugly every time I think of the d—d 
fool, and of the trouble he has put me to. 

I send up 1,000 of personal funds with instructions for its use. 
Take what you need for yourself. I can raise more, but I want to 
realize on lumber to meet payments to men and supplies. I will 
attend to Mahoney before | come up, or if it can be spared to him 
out of what you have, you had better. You will have the Trow- 
bridge payment & I want every dollar of it to go to the men—mill 
men. If it does not, 1 want to know it. 

George, [ presume you are more of a friend to Oliver than you are 
to me, and what I say to you I make no bones of. I feel as though 
I had been grossly misused, and D. D. O. has got to walk a straight 
crack with me and no mistake. I am — full,and will submit to no 
humbuggery. 

I shall send up nothing that can be dispensed with. I would 
rather sell lumber and pay money than send anything that I do not 
know what it is going for. I presume you will be pestered enough 
with bosses and bossing, but when I get around it may possibly be 
better. Keep yourself, Gallup, and St. Andre in good spirits, and 
the balance we will trust to luck for. 

As to night-work, I am almost in favor of it for awhile. If not too 
great a loss, it will give us money for June account, and after that I 
don’t care. Saw your lumber plump 1 1-16. 

Y’rs, &e., ROBINSON. 


George, when Kline comes up to inspect you will find him an 
honest, simple man, who means right. He is well posted in lumber 
and the market requirements, and I have requested him to make such 
suggestions to you as he thought might be useful. If you find him 
alittle peculiar, bear with him formy sake. Hemay occupy my room. 

GEORGE. 


I write to Melville or Gallup. If you think it will worry Gallup 
you had better handle the money. I expect you to live up as near 
to the letter as you may deem would meet my ideas, which I presume 
will be no great trouble to you. I enclose a letter, 10th, toO. & R.; 
perhaps it will be a damper on “the firm.” I will stand my chance 
on pulling summer crops, but 1 don’t know who will jerk the fall crops 
out. 

I will attend to your private wants, and if you get out of what you 
want take the money and buy it. I do not think we ought to keep 
anything in the store in the way of grub except what we design for 
regular rations. What do you think about it? Let me know what 
you think about supplies, what to get, &e., &e. I send some candy 
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and oranges. Hardly knew whether it was best to doso or not. Will 
send better assortment of that trash, or no more, as you say 


o004 Exuipir “B” 

Detroit, April 24th, ’68. 

FrRieEND GEORGE: You probably think my letters pretty sharp. 1 
would send you a good many things but for prudence; it might 
cause “ feelinks.” 

Sec. 14, E. 3, N. W. } and 8. 3, N. E. }, located as a homestead and 
m’t’g’d to Haines. 

I willdo what I can on collectorship for you. What do you 
think of my position in sending nothing up except to supply steam 
mill, and of my declining to send up nails, seeds, &e. &e. I don’t 
think I will send up any furnishing goods except for men’s wear. 

Haines made me walk up to time on that chattel m’t’g. 1 think 
[did the best that could be done; that m’t'g. was valid. He gets 
6,000 secured on 1 million x logs; I hold agreement releasing all over 
1 million, I thought it was best to secure on cross axes, as they will 
not be wanted this year. 

This chattel m’t’g. and the two real m’t’g’s to E. & G. R. H.and C, 
H. & Co. are frauds on me, and I will use them, too, when the time 
comes—lI mean it once, twice, Ke. 

Yours, &e., 


8505 Exuibir “* C 
Aprit 1lStru, 1868. 


My Dear Me tvitue: It is my honest wish that you may never 
regret your se ‘rvice to me In my “ti angle d” state of affairs: at the 
sume time you must not forget yourse if or your own interests, and I[ 
shall not say anything in my letters that will appear as though I 
was being informed. 7 was ol; id to receive yours [of the] 9th, but 
[was] pained and angered to feel that my wishes and interests were 


so little consulted, and what | _ to do I know not. I shall write 


to O. & R. for file, and to Mr. O. some things he probably would 
want to be more private. I fee HY as though I ought to be with you, 
and yet I want to get through before I come up. 

I took a bill of 3-in. ple ank in order to work up cull lumber. I 
want you to write me the earliest possible day I can have a_ vessel 
of 200 M, more or less, to take it, and also say if you think it advisa- 
ble to saw more of it and how much and how fast. it would be safe 


to contract it. The 2-in. strips should be got out of edgings, but if 


it cannot be handled that way, take 2-in. plank or l-in, board on the 
circular saw. Let me know what you think about the Miller bill; 
if my father is with you let him know what I have written : would 
write him, but think he will not be with you. Read my letter to 
Mr. O. marked private ; seal it, and tell Kline to hand it to Mr. 
so that you may not be seen; I want you to know its contents, but 
would save his feelings and your interest. 

Let me know what you think about the Miller bill, and see 
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that I get answer by return mail. I will attend to your want soon. 
Capt. Bates wants some lumber, & says he will advance 2,000 to 


4,000 ; so by next mail I will be able to say something on money ; 


will also soon realize on Chicago shipments, and as soon as we can 
get our lumber in motion we ought to be easy. No more at present. 
Y’rs, WC., 


G. J. R. 

[ am afraid I will not suit on an alarm clock; my ear is so poor 
for musie. GEORGE. 
3006 Exnipir “DD.” 

: APRIL 26, 1868. 
G. B. M.: 


[ have sent you as good a clock as I could find, price 10.00, less 
1O%, $9.00. IL bought some ladies’ hose, along with some other 
voods. Have sent these hose up. [ want to send up what goods the 


P am) 


girls need, but don’t want them all gobbled. If you think they will 
be H. M. need not put them in store. On L. W. ‘Tinker’s bill you 
will find tea & coffee for yourself in small lots. I,don’t know how 
to fit you on boots ; perhaps you can suit yourself in Baldwin’s bill. 
I have endeavored to buy nothing but the best of goods; let me 
know. George, every step | take O.’s motives become more appar- 
ent. His head is too small and he is not awake hours enough to 
make the tool of me he designed, I went in on honor, and though 
lf may have more faults and be weaker than many, in my dealings 
with him he will never be able to say I have used indirection for 
gain. 

My intercourse with Mr. Haines & Mr. Ranney was as agreeable 
as such unpleasant business could be, and we parted on the best of 
terms. I take Ranney to be an honorable young man. I rather 
took a faney to him as a “ foeman worthy of my steel.” 

Y’urs, &e., 
ROBINSON. 


I would like to hear from you as to supplies & gent’s furnishing 
goods, &e., Ke. 

Say to Gallup in my communications I consider him a “steam 
saw-mill hand.” I want the “heads” to have contidence. I shall 
not say when to look for me until I am positive, and would rather 
no one would say I “am expected on next boat.” If any of our S. 
S. M. hands are uneasy send them down and I will board them at 
the Exchange until paid. [ am anxious what I do to have it right, 
and being green don’t move as fast as I will hereafter. I should 
have sent the first shipment below. The straits fooled me this time, 
so you see I don’t know much about lake matters; but I don’t ex- 
pect to learn twice, so after first lessons it will be clear gain. 


What is the N. } N. E. } sec. 15,29,8 E.? Tell H. M. 


es 
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This memoranda of agreement, made this twenty-fifth day of July, 
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1868, between E. & G. R. Haines and C. Haines & Co. of the first 
part, and David D. Oliver of the second part, witnesseth : 

Said KE. & G. R. Haines, in consideration of one dollar and the 
premises & provisions herein contained, agree to discharge said Oli- 
ver from all claims against him if said Oliver shal pay said E. & 
G. R. Haines & Co., on the fifth day of September, 1868, the full sum 
of ten thousand five hundred dollars. 

Said C. Haines & Co., for like considerations and under like con- 
ditions and manner, agree to discharge said D. D. Oliver from all 
claims against him, for the full sum of seventeen thousand dollars, 
if paid on said fifth day of September, 1868, which said discharge 
is to cancel a certain contract for a half million feet of lumber exe- 
cuted by me in the firm name of Oliver & Robinson. 

Said Oliver, in consideration of the above provisions & premises 
and of one dollar to him in hand paid, hereby agrees with said E. 
& G. R. Haines and C. Haines & Co., as follows: If he does not pay 
said sums above named on the fifth day of September, 1568, that he 
will, on said fifth day ‘of September, 1568, or as soon thereafter as 
the necessary papers can be executed, sell, transfer, and make over 
to said KE. & G. R. Haines and C. Haines & Co., if they so choose 
and determine to buy, all and singular, as follows, to wit: 

Ist. All his interest in the firm business and assets of the firm of 
Olive er & Robinson, of Ossineke, Alpena, co., Michigan, together 
with all the real and personal effects of said firm. 

2nd. All lands owned by said Oliver in whole or part, by deeds, 
bonds, in law or equity, situate in towns. 28 & 29, range 8 east, in 
Alpena & Alcona counties, State of Michigan; said Oliver reserves 

himse If in said township only a homestead, being E. } N. W. 4 
and 8S. } N. E. 4, see. 14, town. 29, range 8 E., being 160 acres, but 
is to LA. such portions of said homestead necessary in banking 
logs and running said logs, and for tie uses of dams, booms, or 
back water, and waives all damages arising from the said use of said 
river. Said Oliver also sells to said first party all claims, bonds, and 
mortgages due by Geo. J. Robinson to said Oliver, or to be due or 
payable. 

The conditions of said sale by said Oliver is that said party of the 
first part is to pay, liquidate, or provide for the payment due from 
said Oliver as follows: 

37,000. To G. B. Hunt e¢ al. on or about the sum of thirty-seven 
thousand dollars. 

10,000. To Jas. B. Wayne on or about the sum of ten thousand 
dollars. : 

11,000. ‘To David Preston on or about the sum of eleven thousand 
dollars. 

3,000. To Jas. H. Hill on or about the sum of three thousand 
dollars. 

It is understood that said first parties if they consummate this pur- 
chase shall discharge said Oliver from all his said liabilities to them, 
and further to hold said Oliver good as against all abilities of said 
firm of Oliver & Robinson. 

When said Preston is so paid, as provided for, maid Oliver will 
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furnish said first parties with said Preston’s deeds and con- 
3508 veyances for such portions of said Oliver’s lands as are situ- 
ate in towns. 28 & 29 N., range 8 E., and now in said Pres- 
ton’s name and hands as collateral to said eleven thousand dollars. 

If said purchase is consummated said first parties are to discharge 
G. W. Hawkins from all liabilities to them grown out of his busi- 
ness connections with said Oliver. 

Said Oliver will furnish to said first parties abstracts of title to all 
said lands before the 20th day of August, 1868. 

It is especially understood that said Oliver, if he makes such sale 
to said first party, will sell to them his good wiil in said business, 
and in every matter and manner pertaining to the affairs of said 
property and business, and will in no wise act so as to hinder its 
operations, but will give all reasonable aid and countenance to its 
best interests and end. 

Said Oliver is to be paid by said first parties in the consummation 
of his said sale the full sum of ten thousand dollars, in manner as 
follows, to wit: . 

Five thousand dollars in eash at the executions and delivery of 
the papers, and the balance, five thousand dollars, as the first party 
may arrange with said Oliver’s creditors, Tillman, of Detroit, Me- 
Crae, Gordon & Bacon, of Detroit, (ie: 8 Maton, of Detroit, and C. & 
T. B. Spence, of Saginaw, or any or all of them, up to said sums of 
five thousand dollars. 

If the above sale is consuinmated Oliver will then give said first 
parties the refusal to et ‘hase the following lands, to wit: F. 3S. 
W.358.9, N. E.3 N. BE. 258. 21, N. o fr'l | N. W. fr’l 3S. 22,8. W. 
| N. EK. }, « KE. 3S. E. 1 & N. W. |S. E.358. 31, E. 3 8S. W: 2, & S. 
W.358S. E. 3S. 32, lot 4,8. 33; all . towns. 29 & 30. _N., range 8 E. 
& 9 E., and bei ing 561.74 acres, at the full sum of ten dollars per 
acre, free of incumbrance, and of good title, or said Oliver will sell 
stumpage on said lands at two dollars p’r thousand feet. 

In the deeding of said Preston lands to said first party, said first 
party are to obtain the consent of George J. Robinson as against 
said Oliver. 

Said Oliver, in ease he tenders said first parties the money pro- 
vided for in this instrument, is to pay the expenses of estimating 
the quantity and quality of said lands. 

Oliver also reserves from this sale one acre of land from lot num- 
ber one, in section 12, T. 29 N., R. 8 E., now occupied by Mrs. Mich- 
alowsk. 

In witness whereof the parties have hereuuto set their hands the 
day and year first above written. | 
~ & G. R. HAINES. 

. HAINES & CO. 
DAV ID D. OLIVER. 
Witness: 

GEO. J. ROBINSON. 


[ Five-cent inter. revenue stamp. ] 
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3009 Exurpit “ F”, 
JULY 22, ’68. 
D’r Farner: I have been here waiting for Bates, and to-day re- 
ceived a telegram from Ranney, as follows: “Oliver will sell as we 
talked. Meet us here.” I have some matters to arrange and will 
leave at 6 p. m. to-morrow. I shall undertake to act with care and 
discretion, and think I had not better close the matter until sub- 
mitted to you. For the sake of large prospective gains, | do not 
think it best to stake too much on the issue. I go down with a full 
sense of the magnitude of the affair,and no small sense of tbe re- 
sponsibility. 3 
Sam Clements said he could get up the rail and_ banisters, but, 
from the order, he thought it would be more.likely to be wrong than 
right. He thought the following would be what you wanted, and if 
it is not right correct it; if itis right send it back to me,as follows: 
19 bl’k walnut banisters, 2 ft 9 in. long; 18 bl’k walnut banisters, 
2 ft 5 in. long, with } round tenon at bottom; 1 bl’k walnut rail, 
.14 ft 3 inches long; 1 bl’k walnut rail, 18 ft long; 1 bl’k walnut 
newel post, 5} or 6 inches; 1 bl’k walnut circue, 7 inches diameter. 
Give size and style of rail. He said some banisters would have 


to be longer than others, thus: VU 


If Iam not back by Monday night, I have left $500, to be sent to 
you by Marine City. 

The Government officials struck me pretty hard on that $2.00, 
making it $3.50, which is summary, oppressive, and little less than 
a robbery. Of course | had to pay it, with only the small satisfae- 
tion of teliing them that it would not be long before there was a 
change in the D. B. R. institution. The present Government is get- 
ting more rotten, corrupt, and oppressive than the old Locofoco 
party, and nothing short of a change will save the poor. 

I would be glad to hear from you as often as possible. 

I saw quotation of sale of cargo, at Chicago, from Devil river. Of 
course this must be a mistake, as I have sent no such vessel. 

What goods you order from Tinker better be marked to you. 

Affectionately, y’r son, —. ~ GEORGE. 


do 10 ExHiBit “ G.” 
Derrort, Sept. 28, 1868. 
Geo. B. Melville, Esq. 
D’r GeorGe: Yours 25rd is at hand; glad to hear you gave the 
“Morning Star” good dispatch. The following are the vessels or- 
dered an+l either gone forward or will in a few days, to wit: 


Sony: E.R. SRke, PONS BB... 20. eos ~~~ sie nlanipimidplareiaiiieiae 175 M 
Br SU TO BONERS Vcciictinnnndonentemnns keane: ae 
nr UG: IN I a sh sicek saeedeiensnssitinns ines dniriineeicectiidn ees 
ee I A oa seers hin ciciepieainlicennneraeinticnaies 200 M 
For Sandusky, by order at: broker's. .................... 200M 
ee nS a ca eaenienaadbes “teninnloone — as 


1,155 M 
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Don’t you think I had better hold up until I hear about the logs 
coming down? Write me just what I can rely on. You speak of 
the rumors among the men. Have they not been fairly dealt with by 
me, and have they not found all such rumors idle; have they so 
inuch confidence in Oliver or Hawkins? If so, | would like to buy 
up that class of paper and pay them off. The fact of the matter 1s, 
[am going to do my business up here whether the mill stands or 
falls; whether it runs or stands still. If they are not men enough to 
judge me as they have found me, then must I get on my Knees to 
them? No; never! If they will listen to these idle rumors and 
will not be assured, then get a new crew, and if you cannot do that, 
shut it down. | 

| am going to Buffalo in a few days and have assurances that a 
new and powerful company will be organized.» I have seen Ranney 
and Cunningham, and it looks like a dead shot. I have written to 
Price & Robinson to ease their minds; Price’s men has a lein upon 
what they are getting out, which ought to satisfy them, if they are 
doing enough above their board to earn their pay. 2 

[ commiserate with you in your unseen and unfelt calamities as 
foreordained by that great Seer who knows, but he will pay you off 
and discharge you. He says he has got $6,000.00 that no one can 
touch and perhaps it burns his pocket. If McCrae, Gordon, and 
Bacon have not described his property right, you go for it and I will 
back you. 

You may use tliis letter in any way you see fit. 

Y’rs, &e., | 
GEO. J. ROBINSON. 
Answer by return mail. 
Soil Eexuipsir “ H.” 
Detroit, Sept. 22nd, 1868. 
Geo. B. Melville, Ksq., Ossineke. 

Diar GeorGe: Your letter [of the] 17th came to hand 8 p. m., 2 
hours after I parted with Hawkins. I met him near P.O. He was 
very friendly & communicative. Did not say anything about trouble 
with vou. Said he was surprised and vexed at my letter. I told 
him | could not think of going to large outlays unless Mr. C. assumed 
an active part, which he had not as yet done. He said he under- 
stood Mr. C. was a partner. The man evidently did not understand 
where Mr. C. or himself stood in the matter, & might have led Mr. 
C. into complication that would not be very acceptable to Mr. C. I 
think if I had had a talk with him, as I designed to do, he would 
have been quiet. I am sorry you have had so much trouble, but I 
feel that I can rely on your judgment and discretion, and that my 
presence is not so much needed in these matters, although I assure 
you I am anything but comfortable in mind here, and very anxious 
to return to my quarters. I will sustain you in any action vou may 
deem necessary for the protection of O.& KR. Their interest and my 
interest are identical. You will allow no one to Interfere with you 
in the discharge of your duties, but go on in the future as you have 
in the past. 


: 
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As to the McArthur matter, carry out my design, no matter as to 
talk. If I overstep the proper bounds I am responsible, and can face 
| the music. 

*| Some trouble may brew among the men in consequence of this 
matter. Ifso, you will have vessels going to Chicago, and you can 
draw on the loads. 

Lumber. consigned by H. M. R. the bills [of] lading should be 
signed by him, which you may do by getting his authority. 

You think it was well for me that I was not there. &e., &e. Well, ; 
you know I am no fighting man, don’t weigh much, and have only 
a “right duke,” offensive and defensive, yet no man of woman born 
has made much by “scaring” me, but how a clip in the ear would 

| affect me I can’t say. 

) I believe you are “ master of the situation.” Is not Mr. O. to all 

purposes of partnership dead by reason of sale? Has Mr. C. any 

right asa partner? Is he not really in the position of an heir toa 

deceased individual? Can Mr. C. sign the name of O. & R.?) Can 

he make any agreements in their name? If | am the surviving 

partner, and alive authorized to use its name, it follows that me & 

‘ my representatives should act. with all the more moderation, deco- 

rum, and prudence. I have no reason to think that you would aet 
otherwise. So far as I know your course has been honorable and 
high-minded, and one that you can feel no shame-in meeting Mr. 

| QO., Mr. H., or any one else. You will find this your greatest reward, 

aa for, Georgie; you know, however weak we may be, and however much " 

| we may err, our greatest pleasure is in reviewing those things we 

have done the nearest right. 

I have engaged in all two vessels for Chicago, the * E. R. Blake, 

175 M,” and “ Morning Star, 200 M,” and will probably en- 

gage two more to-morrow, and will try and crowd them right 

along, as it is getting late, and vessels scarce, and object to 

loading “on shore.” You must give them the best possible dis- 

patch. If necessary, take men from mill, or from Price, if he will ' 

let you, as the lumber must be hurried forward now. Speaking of | 

Price, G. H. said he had hired Truesdell @ 40.00. I do not think 

he can afford to pay such wages, and ought not to start out with it. 

| I think of no more now, except that Geo. B. Green have used me 
meaner than I was ever used in a-single small transaction by men 
of any decency. 
Yours, Xe., 
(S’e’d) GEO. J. ROBINSON. 


: 
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) P.S.—Green’s bill. Give me the number and ft. of timber 20 ft. 
under; also number cull sticks of same; give me amount of boards 
under 12 ft., and whether common or culls. 


d013 EXHIBIT “A.” 
David D, Oliver's Testimony. 


Whereas David D. Oliver and George W. Hawkins entered into a 
contract with Calvin Haines, bearing date the twentieth day of No- 
vember, 1866, which contract is now owned by C. Haines & Co.; 


ee 
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And whereas the said David D. Oliver and George W. Hawkins 
entered into another contract with C. Haines & Co., bearing date 
the twenty-fourth day of December, 1866, to furnish to them certain 
other lumber, amounting in the whole to two million feet of lumber, 
us specified in said contract : 

And whereas the said David D. Oliver and George W. Hawkins 
have desired a modification of said contracts, to which the said C. 
Haines & Co. have assented: Now, therefore, this agreement, made 
this thirteenth day of July, 1867, witnesseth : 

That the said contracts shall be, and hereby are, modified and 
changed in the following particulars: 

The quantity of lumber to be delivered is hereby changed from 
two million feet to one million feet, yet to be delivered, and the 
prices to be paid for said lumber are hereby changed. Culls from 
ten dollars per thousand feet to seven dollars per thousand feet, com- 
mon lumber from sixteen dollars per thousand feet to thirteen dol- 
lars per thousand feet, box or 3d clear lumber from thirty dollars 
per thousand feet to twenty-five dollars per thousand feet, fourths or 
2d clear lumber from thirty-five dollars per thousand feet to thirty 
dollars per thousand feet, and clear lumber from forty dollars per 
thousand feet to thirty-five dollars per thousand feet. 

Said one million feet of lumber to be delivered as follows: Three 
hundred thousand feet in ‘the month of September, 1867, three hun- 
dred thousand feet in the month of October, 1867, and the balance 
of four hundred thousand feet in the month of November, 1867. 
About three hundred thousand feet of lumber has been delivered 
by said Oliver and Hawkins which is to be applied on the contraet 
above mentioned made with said C. Haines & Co. 

The two thousand dollars advanced on that contract are to be 
applied towards the payment of the lumber so delivered. Said Oli- 
ver & Hawkins are to allow C. Haines & Co. five hundred dollars 
damages on the lumber already delivered, for the reason that said 
lumber was not sawed as early as said contract with C. Haines re- 
quired: Said lumber already delivered to be paid for at the prices 
mentioned. The said last-mentioned contract and the balance not 
paid by said advance of two thousand dollars, and said sum of five 
hundred dollars allowed for damages as aforesaid, to apply towards 
the payment of the money advanced on the contract made with Cal- 
vin Haines, and said contract made with said C. Haines & Co. is to 
be, and hereby is, abandoned and nothing more is to be done under 
or by virtue of that contract. And it is further agreed that the liqui- 
nated damages of five thousand dollars for a failure to fulfil said 
‘contract made by said Oliver & Haines, with said Calvin Haines, 
shall be, and hereby is, reduced from said sum of five thousand 

dollars to the sum of two thousand five hundred dollars, 
3514 which last-mentioned sum is hereby settled, fixed, and agreed 

upon as the liquidated damages for the failure to fulfil said 
last-mentioned contract as modified by this agreement by said Oh- 
ver & Hawkins in lieu of said sum of five thousand dollars. 

And it is further agreed that all the securities now held by said 
Calvin Haines or said C. Haines & Co. for the fulfilment of said 
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agreement by said Oliver & Hawkins shall continue to be held by 
said C. Haines & Co. as security for the fulfilment of said contract as 
modified by this agreement, and shall also be held by them as se- 
curity for the advance of four thousand dollars, to be advanced by 
said C. Haines & Co. in pursuance of this agreement. 

And it is further agreed on the part of C. Haines & Co. that, in 
consideration of the modification of said contract as herein expressed, 
that they will advance to said Oliver four thousand dollars in money 
as soon after the execution of this agreement as reasonably good se- 
curity shall be provided by Lim for said last-mentioned sum of 
money. 

DAVID D. OLIVER. 
G. W. HAWKINS. 
C. HAINES anp CO. 


[ Intern. Rey. five cent stamp. D.D.O. G. W. H. July 13th, 1867. ] 


: This agreement, made the twentieth day of 
Inter. revenue five- November, one thousand eight hundred and 
cent stamp. sixty-six, between David D. Oliver, of Alpena, 
in the county of Alpena, in the State of Michi- 
igan, and George W. Hawkins, of Royalton, in the county of Nia- 
gara, in the State of New York, of the first part, and Calvin Haines, 
of the city of Lockport, Niagara county, N. Y., of the second part, 
witnesseth that the party of the first part agree to sell, and do hereby 
sell, to the party of the second part one million and five hundred 
thousand feet of pine lumber, and do hereby agree to deliver the 
same at the city of Buffalo in the following quantities at the follow- 
ing times, to wit: 
Two hundred thousand feet thereof to be so delivered on the first 
day of June, eighteen hundred and sixty-seven. 
Two hundred thousand feet thereof to be so delivered on the fif- 
teenth day of June, of the same year. 
Three hundred thousand feet thereof to be so delivered on the fif- 
teenth day of July, in the same year. 
Three liundred thousand feet thereof to be so delivered on the fif- 
teenth day of August, In the same year. 
Three hundred thousand feet thereof to be so delivered on the fif- 
teenth day of September, in the same year. 
3915 And two hundred thousand feet, the balance thereof to be 
so delivered on the first day of October in the same year. 
And the same to be delivered at some convenient place on the dock 
in the city of Buffalo, to be provided by the party of the second part. 
The lumber to be inspected and measured as the same is unloaded 
from the vessels at the dock aforesaid, in accordance with the rules 
and custom in regard thereto, prevailing at the cities of Buffalo and 
Albany. 
And to sell the same to the party of the second part, at and for . 
the following prices, to wit : | 
Culls at and for the price of ten dollars for one thousand feet. 
Common At and for the price of sixteen dollars for one thousand 


feet. 
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Box at and for the price of thirty dollars for one thousand feet. 
Fourths at and for the price of thirty-five dollars for one thousand 
feet. Clear at and for the price of forty dollars for one thousand 
feet. 

And the parties hereby agree that of all the lumber so to be deliv- 
ered there shall be at least twenty-five per cent. of box, fourths and 
clear. 

And it is also agreed that there shall be of box, fourths and clear, 
as much in excess of said twenty-five per cent. as the logs out of which 

such lumber is manufactured, will or can produce. 
Inter. revenue The party of the second part agrees to and does 
five-cent st’p. hereby purchase such lumber and agree to pay there- 
for the prices above stated, the same to be paid as 

follows: 

Five thousand dollars to be paid in cash on the execution and 
delivery of this contract. 

The freight on each cargo of lumber as delivered, to be paid by 
the party of the second part and to be treated and ailowed as part 
of the purchase price thereof. 

When the amount of lumber delivered shall; at the prices above- 
mentioned, amount to the said down payment, added to the freight 
which shall have been paid by the party of the second part at that 
time, and interest on said down payment of $5,000; and which it 
is agreed is to be computed and allowed thereon trom this date until 
the application of such down payment, in actual payment of lum- 
ber which shall have been actually delivered, then the balance of 
such purchase price shall be paid as follows: 

Upon the delivery of each cargo of lumber thereafter, the freight 
thereon shall be paid by said Haines. One-half of the balance of 
the price of such cargo, after deducting such freight, shall be paid 
down in cash and the balance thereof shall be paid in three months 
thereafter with interest. 

[t is further agreed that in case either of the parties hereto shall 
neglect or fail to keep and perform the agreements expressed and 
contained in this contract, such party shall pay to the other party 
hereto, as damages, the sum of five thousand dollars, which sum is 
hereby fixed and agreed upon, not as a penalty, but as fixed and 
liquid: ated damages. 

The parties of the first part agree to manufacture said lumber in 
a good and workmanlike manner, one-half of the lumber to be six- 

teen feet in length and the balance of it twelve and fourteen 

3516 feet in length, and to be made of the following thicknesses, 
to wit: one inch, one inch and a quarter, one inch anda 

half, and two inches, and in such proportions of each thickness as 
the part of the second part shall hereafter direct, 

Five cents such directions to be given from time to time dur- 
inter. revenue. ing the manufacture of the lumber. 

The expense of inspecting and measuring said 
lumber at Buffalo as aforesaid, shall be paid equally by the parties 
hereto. 

It is further agreed that the first four hundred thousand feet 
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of lumber to be delivered shall consist of lumber which is now manu- 
factured, or which shall be manufactured before the first day of 
April, eighteen hundred and sixty-seven. 

Any demurrage which shall be occasioned by the ships being 
obliged to wait to unload for a longer period than is customary, by 
reason of the dock not being in readiness to receive the lumber, shall 
be paid by the party of the second part. 

Witness the hands & seals of the parties, the days and year first 
above written. 

DAVID D. OLIVER. [seat. 
G. W. HAWKINS. ‘news 


C. HAINES. SEAL. 
3517 Exuipir “ B.” 
Five cents This agreement, made at the city of Buffalo, four- 


rev. stp teenth day of January, A. D. 1867, between David D. 
cancelled. Oliver and Robert B. Oliver, of Alpena county, Mich- 
igan, and George W. Hawkins, of Royalton, Niagara 
county, N. Y., composing the firm of David D. Oliver and Com- 
pany, of the first part; and Emmor Haines and George R. Haines, 
of the city of Buffalo, N. Y., composing the firm of E. & G. R. 
Haines, of the second part, witnesseth: that the parties of the first 
part agree to sell and deliver to the parties of the second part two 
(2) million feet of pine lumber, the same to be delivered on a good 
and convenient dock in the said city of Buffalo, provided by the 
parties of the second part, four hundred thousand feet thereof to be 
delivered in the month of June, eighteen hundred and sixty-seven 
(1867), and four hundred thousand feet to be delivered in each 
month thereafter until the whole amount aforesaid shall have been 
delivered. ‘The lumber to be measured and inspected by a compe- 
tent and sworn inspector as the same is unloaded from the vessels at 
the dock, in the city of Buffalo aforesaid, in accordance with the 
rules of inspection prevailing at Saginaw, Michigan, and termed 
“Saginaw Inspection.” Each party hereto to pay one-half the ex- 
pense of such measurement and inspection. The parties of the first 
so agree to sell and deliver said lumber at and for the following 
prices, to wit: 

Culls for ten dollars for each and every one thousand feet, com- 
mon for sixteen dollars for each and every one thousand feet, box 
or third clear for thirty dollars for each and every one thousand 
feet, fourth or second clear for thirty-five dollars for each and every 
one thousand feet, and clear or first clear for forty dollars for 
~ach and every one thousand feet; of all the lumber so to be deliv- 
ered there shall be at least fifteen per cent. of box, fourths, and 
clear; eighteen thousand thousand feet shall be white pine, and two 
hundred thousand feet shall be Norway pine; each to be piled and 
sent forward separate and apart from the other. 

The parties of the second part agree to purchase said lumber, 
and to pay therefor the prices above-stated, and to pay therefor as 
follows: Five thousand dollars to be advanced and paid down upon 
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the giving of security by said party of the first part as hereinafter 
provided, and one thousand dollars on the first day of May, eighteen 
hundred and sixty-seven (1867), and the remainder shall be paid 
as follows: One-half of each cargo shall be credited on the advances, 
and the other half to be paid on the delivery of each cargo until 
the whole of the said advances of six thousand dollars are paid up, 
and after the said advances are paid up, and interest on the same, 
then the remainder to be paid as fast as delivered. The parties of 
the first part agree to manufacture said lumber in a good and work- 
manship manner; one-half of the lumber to be sixteen feet in 
length; and the balance of it equally or nearly equally divided into 
twelve and fourteen feet long, and to be made of the following 
thickness, to wit: One inch, one inch and a quarter, one and 
a half inch, and two inches, and as wide as the logs will make, 
and in such proportions of each thickness as the party of 
the second part shall hereafter direct, such directions to be 
given from time to time during the manufacture of the 
3518 lumber, all of said lumber to be made so as to measure the 
full thickness above specified, when seasoned ; all of the Nor- 
way lumber to be considered common, and culls as it shall be in- 
spected ; that is, anything better than common shall be 
Five cents treated as common. Any demurrage which shall accrue 
rev. st’p bv reason of the ships sent by the party of the first part 
cancelled. with lumber being obliged to wait to be unloaded for a 
longer time than is customary, by reason of the 
parties of the second part not being ready to receive the lum- 
ber or not having a convenient dock ready for unloading the 
same, shall be paid by the party of the second part. It is under- 
stood by the parties hereto that all the above-mentioned lumber 
shall be manufactured from an average description and quality of 
timber growing in the vicinity of Devil river, in the county of Al- 
pena, Michigan. | 
And it is further agreed between the said parties of the first and 
second parts that said party of the first part shall give said party of 
the second part security for the performance of the above agreement 
on their part by a mortgage to be made for that purpose by said 
George W. Hawkins to said party of the second part upon the same 
land in Niagara and Erie counties, in the State of New York, which 
is described in a mortgage made by said Hawkins to Calvin Haines, 
of Lockport, in said county of Niagara, dated November 20th, 1866, 
and recorded in the office of the clerk of said county of Niagara, in 
liber 103 of mortgages, at page 58; and also by a mortgage to be 
made for that purpose to said party of the second part by said Da- 
vid D. Oliver and his wife upon certain lands of said David D. 
Oliver, situate in the county of Alpena, in Michigan, as to which 
said party of the second part are to be satisfied as to the sufficiency 
and situation of the title and the quantity and value of said lands 
and their sufficiencies as security ; said party of the second part are 
to advance said five thousand dollars upon so receiving and accept- 
ing said securities, and not before. The said advances of five thou- 
sand dollars and one thousand dollars to be made by the party 
200—214 
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of the second part to the party of the first part, as pro- 
vided in this agreement, may be made by sending either the 
money or drafts on New York, or partly in each way, to David 
Preston & Co., of Detroit, to the order of credit of said David 
D. Oliver & Co. This agreement is made by the party of the 
first part as a partnership or firm, and by the party of the second 
part as a partnership or firm. In case said party of the first part 
tender sufficient security for their performance of this agreement as 
herein provided, and said party of the second part refuse to accept 
the same, and advance said five thousand dollars, said party of the 
first part shall be discharged from this agreement, and the same be 
annuled and at an end. | 

In witness whereof, said parties have hereunto set their hands the 
day and year first above written. 
DAVID D. OLIVER & CO. 
Kk. & G. R. HAINES. 
DAVID )D. OLIVER. 
R. B. OLIVER. 
G. W. HAWKINS. 


ao19 On this twelfth day of July, A. D. 1867, in the city of Buf- 

fulo, New York, the parties to the within contract, made and 
dated at the city of Buffalo the fourteenth day of January, A. D. 
1867, hereby agree to change and alter said contract in the follow- 
ing particular, viz: To change the amount of lumber to be delivered 
from two million feet of lumber, as therein stated, to one million 
feet, and to change the price of said lumber from ten dollars per 
thousand for culls to-seven dollars per thousand feet, and from 
sixteen dollars per thousand feet for common lumber to thirteen 
dollars for each thousand feet, and box or 3d clear from thirty dol- 
lars per thousand feet to twenty-five dollars for each thousand feet, 
and fourths or 2nd clear from thirty-five dollars per thousand feet 
to thirty dollars per thousand, and clear from forty dollars per 
thousand to thirty-five dollars per thousand feet, and to so alter and 
change the time for the delivery of said lumber as to allow the 
parties of the first part to deliver three hundred thousand feet of 
said lumber in the month of September next, and three hundred 
thousand in the month of October next, and four hundred thousand 
feet in the month of November next. .The parties of the second part 
to the within contract hereby agree to advance on said lumber four 
thousand dollars and receive interest on the same until paid, said 
four thousand dollars to be paid when satisfactory security shall be 
given for the same. 

In witness whereof, the parties have hereunto set their hands, the 
day and year first above written. 
DAVID D. OLIVER. 
G. W. HAWKINS. 

KE. & G. R, HAINES. 
[Two cents rev. stamp, cancelled. ] 

I hereby agree to deliver the lumber mentioned in the within 

modified contract as it runs from the logs, which log shall be an ay- 
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erage of the logs now in the stream of Devil river and mentioned 
in a chattel mortgage given to E. & G. R. Haines & C. Haines & Co. ; 
and I agree to so modify the old contract to said E. & G. R. Haines 
that they shall not be obliged to deliver any upper qualities of lum- 
ber to C. Haines & Co., as therein specified. 
Buffalo, July 15th, 1867. 
D. D. OLIVER. 


| also hereby agree to and with E. & G. R. Haines that the old 
contract shall be so modified and changed that said E. & G. R. Haines 
shall not be obliged to pay anything on lumber as specified in the 
within modified contract, but the whole amount, except the freight 
for the same, shall be answered on D. D. Oliver’s indebtedness to said 
I. & G. R. Haines, provided they shall pay said Oliver for all the 
lum. ber they shall receive from him up to Sept. the first, 1867, at the 
prices as modified by this agreement. 
Buffalo, July 15th, 1867. 
D. D. OLIVER. . 


3520 On this thirtieth day of January, A. D. 1867, at Ossineke, 
in the county of Alpena, the parties to the above agreement 
hereby agree to change or alter said contract in the following, viz: 
To deliver two hundred thousand in the month of June instant for 
four hundred thousand, with the privilege on the part of the parties 
of the first part to deliver as stated in the contract as above, and if 
the lumber is not delivered in June it shall be delivered in Novem- 
ber. The above contract is also changed as follows: The parties of 
the first part will warrant ten per cent. of upper quality of lumber, 
viz., box fourths and clear instead of fifteen per cent., as stated in the 
above contract, the lumber to be inspected in Buffalo, as above stated, 
and all the uppers above ten per cent. shall be turned over to Calvin 
Haines, of Lockport, N. Y., provided the lumber sent to said Calvin 

Haines shall run short of twenty-five per cent. uppers. 

In witness whereof the parties have hereunto set their hands, the 
day and year first above written. 

DAVID D. OLIVER & CO. 
Kk. & G. R. HAINES. 
DAVID D. OLIVER. 

R. B. OLIVER. 

G. W. HAWKINS. 

[ Five cents rev, stamp, cancelled. ] 

3521 Exurpit “C.” 

Memorandum of Agreement Made the 19th day of August, A. D. 1868, 
_hetween David Preston, of Detroit, & David D. Oliver, of Alpena 
County, Michigan. 

Whereas David Preston aforesaid has located in his own name 
between six and seven thousand acres of wild land, and whereas 
said Oliver is indebted to David Preston & Co. about the sum of 
twelve thousand dollars, and whereas said Preston located said lands 
under an agreement to convey the same to said Oliver on his pay- 
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ing to David Preston & Co. the whole amount of his indebtedness 
to them, and whereas the time in which such payment was to have 
been made has expired, and such indebtedness remains unpaid ; 
now, therefore, in consideration that said Preston agrees that the 
time for payment of said indebtedness shall be extended to October 
20th, 1868, said Oliver hereby agrees that all of said indebtedness 
to Preston & Co. shall be paid on or before said last-mentioned date, 
and that in case said indebtedness remains unpaid, in whole or in 
part, after said date, that then the said Oliver shall forfeit all his 
claim, both at law and in equity, to said lands absolutely, and said 
Oliver agrees that time shall be of the very essence of this agree- 
ment, and that a failure on his part to fulfill shall cause a forfeiture 
of all his interest in said lands, without redemption and without 
notice. 

In witness whereof said parties hereto have signed their names 
the day and year first above written. 
DAVID D. ‘OLIVER. 
DAVID PRESTON. 


[ Five-cent rev. stamp, cancelled. ] 


In consideration that the within conditions shall be complied with, 
and for a valuable consideration, | hereby assign, transfer, and set 
over all my right, title, interest, and claim to the within contract to 
Henry 8. Cunningham, of Buffalo, New York,and authorize him 
to pay up the claim therein stated, and receive from David Preston 
titles to said lands therein mentioned, with the express understand- 
ing and agreement that the undivided one-fourth interest in all the 
lands in towns. 28 & 29 north of range eight east shall be deeded 
to George J. Robinson, as per my agreement with him. | 

Ossineke, Sept. 3rd, 1868. 
DAVID D. OLIVER. 


[ Five-cent rev. stamp, cancelled. ] 
3522 Exuipit “ D.” 
Articles of Copartnersh ip. 


Whereas David D. Oliver has heretofore sold to George J. Robin- 
son, of Detroit, Michigan, one undivided fourth part in seventeen 
thousand acres of pine lands, more or less, and other lands with 
improvements thereon, the latter estimated at fifty thousand dollars, 
for the sum of thirty-five thousand dollars, to which sum fifteen 
thousand dollars is hereby acknowledged as paid by said Robinson, 
and the remainder is to be paid as fast as the same is earned in the 
business hereby contemplated to be entered into by said Oliver and 
Robinson unless he shall choose sooner to advance und pay such 
balance from other sources. 6 

And whereas said Oliver & Robinson propose hereby to enter into 
a copartnership for the purpose of working up the logs and timber 
on the lands above referred to as owned by said Oliver and said 
Robinson, and to this end said Oliver contributes as part of a work- 
ing capital five thousand dollars of the fifteen thousand paid by said 


¢ 
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Robinson on account of the purchase of said one-fourth interest, and 
said Robinson on his part contributes a like sum of five thousand 
dollars, making a working cash capital for said concern of ten thou- 
sand dollars ($10,000). 

And whereas said Robinson hereby agrees to and does pui into 
such copartnership business the interest he by. his said purchase has 
acquired in the two mills on said lands and premises, and said Oliver 
does also hereby put in his interest in said mill, so that said concern 
shall have the free use of said mills and all machinery, tools, fix- 
tures, & apparatus connected therewith ; and said Oliver does also 
put into said concern all the personal property he owns at the said 
place where said premises are situated, it being at Ossineke, Alpena 
county, Michigan, excepting, however, his household and immediate 
home property, including, however, his stock of goods on hand, all 


horses & wagons, trucks, chains, logs, lumber, & timber, &c., &e., of 


every kind as the same existed on the premises upon the fifteenth 
day of Oct., A. D. 1867. 

Now, therefore, these articles of copartnership witness as follows: 

First. Said copartnership is to date from October 15th, 1867, and 
continue at the pleasure of the parties, with the privilege to either 
partner of terminating the same upon six months, previous notice 
given in writing to that effect: Provided, That no such notice will 
be required from said Robinson in case he desires to retire from 
said concern in one year after the date hereof, as hereinafter pro- 
vided. 

Second. The name of the copartnership shall be Oliver and Rob- 
inson, and the said Oliver shall receive profits and bear losses in the 
proportion of three-fourths, and the said Robinson in the proportion 
of one-fourth of the whole. 

Third. The principal object of the copartnership will be and is to 
appropriate and convert into lumber for the most eligible market all 
lugs now on hand at the mills of the parties at Ossineke, and all in 
process of being cut, as well as all that may hereafter be cut by the 
concern from off the lands jointly owned by said Oliver and Robin- 
son, as above stated, employing for that purpose the two mills and 
appurtenances upon said premises, and when sawed into lumber to 
convert the same as rapidly as possible into cash, and to this end 

said concern are hereby conceded to have free right to 
3523 enter upon all or any of said lands and cut logs therefrom, 

and convert the same at such time or times and in such local- 
ities, quantities, and manner as they may deem best, it being their 
desire and design to so cut and convert said logs on said lands as 
rapidly as the same can be done. 

Said Robinson is to assume and have the principal charge of said 
business, and both parties are to draw a salary at the rate of fifteen 
hundred dollars per annum; and in case either one is absent from 
the concern and from his duties connected therewith for a period 
exceeding one month such salary or a proportionate amount thereof 
is to be charged against him as for lost time. 

If either partner is absent on the business of the concern his ex- 
penses are to be paid by the concern. Said Oliver is to protect, and 
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does hereby on his part agree to protect, said concern and its prop- 
erty, money, means, and effects from any and all claims of his indi- 
vidual creditors for debts due and contracted by him prior to this 
copartnership ; and he does also hereby engage and agree to protect 
said concern in the free and uninterrupted enjoyment of the right 
to enter and cut timber or logs from the lands above referred to for 
the business hereby contemplated, and especially does he agree with 
said Robinson to protect the said concern in said rights as against 
the mortgagees of said lands—Cunningham, Eschleman, and Hunt, 
of Erie county. N. York, and David P reston, of Detroit—and from 
any and all other persons or parties that may hereafter claim any 
right adverse to said concern in the matter of cutting or converting 

said logs or timber. Said Oliver is to do and accomplish any and 
all other things not hereby specified that shall or may become neces- 
sary fully and effectively to carry out the intentions and purposes 
of this copartnership in connection with the timber and logs on said 
lauds or estate, the logs and timber already cut therefrom and in or 
about the premises above referred to. 

Fourth. Accurate books of account are to be kept, showing the 
business of said coneern, to which said parties shall at all times have 
free access. 

Fifth. Profits shall be stated up and divided and carried to the 
credit of said partners, in the proportions hereinbefore stated, as 
often as once mm every year. 

Sixth. Neither partner shall use the name of the copartnership by 
pledge, endorsement, suretyship, or otherwise outside of the regular 
business of the concern, and especially is it agreed between them that 
no notes, checks, drafts, or other papers shall be signed with the firm- 
name unless the same shall be used or intended strictly for the busi- 
ness of said copartnership. 

Nor shall either partner be at liberty to endorse by way of accom- 
modation or become surety for third parties without first obtaining 
the written assent of his copartner thereto. 

Seventh. These articles are intended, so far as said Oliver is con- 
cerned, to operate as a bill of sale and to pass to said copartnership 
the title to all property, rights, and privileges above set forth and 
expressed, to be by him put into the concern for its common use 
and benefit. 

Eighth. Said Oliver hereby agrees with said Robinson that in 
case the latter at the end of the first year of the copartnership, shall 

desire to go out and retire from the same and to surrender back 
3024 his purchase of the one-fourth interest in said lands, that he 
shall be at liberty so to do, and in that event said Oliver 
hereby agrees to repay to him any and all moneys that said Robin- 
son shall by that time have advanced or invested on account of said 


purchase and as a partner in this concern, but without interest. 


thereon, said Robinson, however, being at liberty and reserving the 
right to retain. his proportion of the profits of said business up to 
that d: ate, first deducting and accounting to said Oliver for one year’s 
interest on his, said Robinson’s, bondand 1 mortgage of twenty thousand 
dollars ; and in case such claim to retire from said concern, and to 


‘ 


— 


| 
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relinquish said purchase is made by said Robinson as aforesaid, he 
is to have and hold a lien upon all logs, lumber, and other the per- 
sonal and real property of the concern then on hand as a security for 
the repayment to him by said Oliver of his, said Robinson’s, ad- 
vances as above provided, until the same shall be paid to him by 
said Oliver. 

Ninth. Said Oliver hereby represents and agrees with said Rob- 
inson that the lands above referred to and in which he buysa fourth 
interest are free and clear from all liens and incumbrances, except 
such as.are due to Messrs. Cunningham, Eschleman & Hunt on this 
their mortgage of thirty-five thousand dollars and to Mr. David 
Preston, of Detroit, in or about the sum of ten thousand dollars, and 
that he, said Oliver, has the fee of said lands and the right to con- 
vey the same, except such as now stand in the name of David Pres- 
ton, and that he has the right to the title to such lands on the pay- 
ment of said Preston lien or claim thereon. 

In testimony whereof we have hereto set our hands and seals on 
this the sixteenth day of November, in the ‘year eighteen hundred 
and sixty-seven. | 

(Signed) DAVID D. OLIVER. 
GEO. J. ROBINSON. 


Witness: 
D. BETHUNE DUFFIELD. 
[3 five cents stamps. ] . 
Copy. 
3525 Exurpir “ E.” 
“ Business Card.” 
David D. Oliver. Oliver & Robinson. George J. Robinson. 


Manufacturers and dealers in Norway and white pine lumber and 
timber, cedar posts, shingles, and lath. 

Car and bridge timber and lumber made a specialty; orders solic- 

ited, and bills promptly filled during the season of navigation ; 


mills, at Ossineke, Alpena co., Mich.; yard, foot of Erie street, 


Buffalo, N. Y. 
C. HAINES & CO., 
Agents, Buffalo, N. Y. 
Hl. M. ROBINSON, 
Ag't, Detroit, Mich. 
3926 Exuipbir F. 
OssINEKE, June 9th, 1868. 
Friends Hunt and Cunningham: 
GeNTs: | am in great need of your assistance in my matters up 
here, and first I will give you a brief statement of things here, and 


then I will tell you what I wish you to do for me. 
Ist. Then I will refer you to Mr. Gallup’s statement of the ship- 
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ment of lumber, the receipts and expenditures of last month, marked 
“A,” and a list of what the firm owes, marked “ B.” 

2d. By reference to B, we owe $28,925.07, and included in this is 
$6,000 to the Haineses, and I see that he has included some things 
that have been paid. Now, by looking at A, you will see that 
$11,000 is to be deducted from $28,925.07, which leaves $17,925.07. 
Now, if we deduct the $6,000 going to the Haineses (which I am 
satisfied that they will not get until they are compelled to pay), will 
leave $11,925.07. 

3d. By the reference to the articles of copartnership, art. 10, you 
will perceive that if Robinson should declare to go out of the con- 
cern he would be.entitled to his $20,000 and would have a lien upon 
the property until he received his money, and in that case it would 
take $31,925.07 to let them out. 

4th. In this connection I will refer you to copy of chattel mort- 
gage by O. & R. to H. M. Robinson, which, when the above debts 
are paid, will be dead, as his obligations are included. 

5th. We have about 400 thousand feet of lumber sawed and two 


- vessels loading at the dock, and the mill is cutting at the rate of one 


and one-half million feet per month, which will take, with the lum- 
ber we have on hand, one and a half months to saw and ship lum- 
ber enough to pay all the company’s debts, and pay them their 
$20,000 interest, salary, ete. ete., and will take about two million feet 
of lumber, besides what we have sawed, and will pay all supplies 
and men up to that time. 

6th. I have now shown you what it will take to pay all the com- 
pany’s debts, and pay Robinson off, and leave the property all in 
me again, and now I will show you what Oliver owes, and what he 
has to pay with, and for security : 


3027 7th— 
Then, 1 Hunt, Eschleman & Cunningham---- .--- _. $35,000 00 
2 C. Haines & Co., as per copy of settlement (I 
NE bi abibinicen atin winded made 14,911 23 
BE Sag 8 SRN es ewe pom ENCE Ma OR pT 13,000 00 
ft J. B. Wayne, on machinery 8,000; can be 
i 7,000 OO 
eevee 7 penne OO IRE... |... cnn cuwe enum 10,000 00 
6 J..H. Hill, of E. Saginaw, on lands_..-_- .--- 2.500 00 
FIN MII ssi Bcincataipnceakines'Simn nanoraicnvhenthigchtnssn 82.411 23 


6,000 OO 


$88,411 25 
8th. My assets will be as follows: 


19,000 acres of land, worth on an average $10 _-__--- $190,000 O00 
I EE I ik asin apie cuniatiinating sod eeellasliniintiieante 8,000 00 
I RIN I a. csiarincenenioe slgnianimninine simak a 25,000 00 


We have 7 million logs now, less by 2 leaves 5 when 
they are paid, (@ $5.---- iii elecliagine depsity seittnicidiaadiaiiog,.< - >: an a 
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RE inc Siac Oddie daa awew cs as tcl auentil 5,000 00 
Re mower Gas, Wits ee ek ka 4,000 00 
re a Wl Sis eeilitecsdrelsnine wannabe $272,000 00 


Besides the property I have put into the assets, at a low figure, 
there is of personal property four yoke of oxen, six cows, five or six 
young cattle, one young colt, some fifteen pair of lumber sleighs, two 
wagons, trucks, carts, harnesses, whiftletrees, neck-yokes, blacksmith 
tools, pike levers, chains, farming tools, spare saws, beds and bed- 
ding, and 8,000 dollars’ worth of goods in the store, ete., ete. The 
cost of the personal property is nearly equal to the amount of the 
property’s indebtedness. 

9th. I need not tell you what the Robinsons are trying to do, for 
it would take up too much time; besides Hawkins ean tell you all 


- about it, for he knows more than I do about the plans; but now, 


having showed you as near as I can toa doilar how IJ stand in re- 
gard to assets and liabilities, 1 shall now proceed to tell you what I 
want to do and what I want you to do for me. 

10. | want to quit-claim to you all my right, title, interest, and 
claim to all the property that I have of every name and nature at 
Ossineke and vicinity, with the understanding and agreement that 
you will have G. W. Hawkins and R. E. Gallup appointed receivers 
to manage the property at a salary of twelve hundred dollars per 
annum each until the amount of $90,000 shall be paid. 

llth. That you will buy the Wayne mortgage at as low a figure 
as you can and get as long a time to pay as you can. 

12th. You will buy the Preston lands and take a deed from him, 
which will be of themselves ample security for the money you will 

have to pay to Preston. 
3028 13th. That you will buy the C. Haines & Co.’s mortgages, 

both real and personal, and the E. & G. R. Haines mortgages. 
I think you can buy those mortgages without paying a great deal 
of money down, as things look a little down at present, and the 
Haineses could not enforce a dollar before one year. Now I shall 
have five million feet of lumber after Robinson is paid, and three 
million can go to pay indebtedness this season, and the balance for 
supplies this next winter; but if I can do no better I shall let it all 
go, and stand my chances to get supplies. 

14th. That you will, when the property is all paid for and all 
interest and trouble is paid up, you will quit-claim back again to me 
the same lands and property | deeded to you and you bought of 
David Preston ; and for your personal trouble aand expenses I will 
leave it to you to say as men what I shall pay you; or, if left to me, 
I hope I shall act like a man in the matter. 

15th. I think you will probably be required to raise some money 
before I can get any from the mill; but you will have it in your 
own hands to pay as soon as the mill earns it; but I would suggest 
that if you make a loan make it for one year,and then there will be 
ample time to pay it back. 

201—214 
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In regard to Mr. Wayne, I have commenced a suit against him 
and when you go to see him ask him if he has a mortgage on any 
of my property, to commence with, and then you can learn all about 
it without suspicion. 

The parties here intend to use the Haineses for a whip to whip me 
out, and caleulate that they will be considerably used up when that 
is done. If they wish to get all their pay they must not be used to 
we me, but help me along. 

. W. Hawkins will act for mein the matter, and as soon as I = 
ee. that matters are all in shape I will make the deed and come 
down; but I cannot now without being suspected. 

Get good counci in the matter, and charge to the firm. 

I would like to have Cunningham see J. H. Hill,of East Saginaw, 
and see what can be done with him, and fix the matter, if possible. 


Yours truly, DAVID D. OLIVER. 
302 29 oe 


Mr. Oliver, I herewith give you amount of lumber shipped thus 
far, and net proceeds of what we have received account sales for as 
per request, amount shipped and to whom, as follows: | 


Feet. Per schooner. Consigned to— 
OE) ep) _R. K. Bickford, Chicago. 
ND cscs d PRD icc memssnniti Peninsular Iron Company, Detroit. 
2,772 ._...-Clara .........Martin Klein, Detroit. 
47.160.....W auderer ...... & @ Bickford, Chicago. > a 
51,760____-_Scottish Chief. R. K. Bickford, Chicago. | 
57,495__..-Morning Lark_-Gilcher & Son, Sandusky, Ohio. 
BEOR onan = SE re R. K. Bickford, Chicago. 
253,119.....Melvina..... _-R. K. Bickford, Chicago. 
ee Weschester -.__R. K. Bickford, Chicago. 
is cane A ss carat Detroit & Milwaukee R. R., Detroit. 
114,746_....Comely ...-.--Martin Klein, Detroit. 
42,585 .._. .St’r Dubuge----Wm. Hutchinson & Co., Cleveland. 
Re TEs General Siegel_R. K. Bickford, Chicago. 
| Np ¢ Sane EID icicaetlessinematl R. K. Bickford, Chicago. 
ye - | es Magile ._...-..R. K. Bickford, Chicago. 
| Sees to eens S. H. Sheldon & Son, Cleveland. 
199,089. ___- Sophia Smith-.C. & L. C. R. R. Co. Ogde nsburg, N. Y. 
89,454_._-. PERT OOE ns nwa Captain A. Bates, Cleveland. 
2,260,708 - 
Net proceeds of cargoes as follows, thus far rendered : 
Schooners. 5 Cargoes netted. 
iii 1a inant ah ren Mecbrapni legion anccanienins steak aiddiadiiiads $2,416 00 
NN NE TI ices niki tepien mermcennisn wpa secstieiaty ttiewsiliiinsin 4,259 11 
2, Sa ne RUDE. Ve OIE ein csc shee mension dette invent 4,282 40 
I IN iii titan cam denre meken-n won semphaiinniesiiiiil Sere a eet 2,193 01 
CD itldnitathnn Annas matin wire steep aciminilatemliimeee 1,120 00 
$13,270 51 hh 
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Received of Captain Bates, as per statement.-....__--- 2,000 00 

25 SES gman ep ake APSE tae 1,000 00 

Detroit & Milwaukee R. R. bill .... .... ....-.-.-- Aidoieis 973 19 
RIGID hth etecesns orcrve mnck csolaci atlas 38 49 


Total amount received which has thus far been 
shipped TD RSA Sa ee ee Pe RE Se $17,882 19 
Itstimated amount to be received on what is shipped_. $11,000 00 


~ 3530. ty 
irm owes the following persons on account: | 
Te i aircidiete oidbinin noe nin napintas 5 ee a 
fe. ll Re sano seta ipcincapihateasatimelantinias “<n n 
i a hi. sn eines wits eon scaimiiaalilals 34 73 n- 
nes wren cininiiednitiadein 684 00 mm 
Be eS el SA Ne 138 82 ith 
ON i a  ..  egucenmneaniainien aiiiauial 611 86 rhe 
I a io ce cee mas enen candice alone 392 00 © md, 
| CONE Oe ee . cinmeos Reels eS PGS ESE 102 56 \get 
| i ns manmnsaaiiies Jile 309 44 ‘ork. 
a i cstpsins ev'tiissseahic) apuiekaiasiinaia 7 19 4 DY) 
he EES Se See ee iS 08 Bui 
L. W. tinker & Co. .... a eins lini Colas a cas a 365 
ere: es re en. ns sowie remmneie ial 23 00 verk. 
~ ST ESE RE ee eg 269 10 
| I se casisnpiianieieniileiale 41 38 rxTY 
| 8 A EE Nee a a Oe 233 00 , rec 
I nwa cmmnniiedcebiae 61 62 | 
ES ERS SRE SE eR Tere NE 352 13 
i caem nstaidaaeidiadiliadans 90 42 
rt I anbiomenencoretensaniiited 26 25 Regis 
oop gy be a em repens ONS LaF 250 71 ‘pee 
ylat 


i | ee 
9,410 66 
en a9 1. 
$30,925 07 “ E 
* vy 
8931-3538 [Exhibits G, H, & I, Oliver, omitted per stipulation of 
= counsel. | 
3539 Exuresit “ J.” yavit 
Mem'd of Agreement made the 19th day of August, A. D. 1868, between ine * 
David Preston, of Detroit, and David D. Oliver, of Alpena county, pra 
Michigan. erv® 


Whereas David Preston aforesaid has located in his own rame be- 
tween six and seven thousand acres of wild land, and whereas said 
Oliver is indebted to David Preston and Company about the sum of 
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twelve thousand dollars, and whereas said Preston located said lands 
under an agreement to convey the same to said Oliver on his paying 
to David Preston & Co. the whole amount of his indebtedness to 
them, and whereas the time in which such payment was to have 
been made has expired and such indebtedness remains unpaid: 
Now, therefore, in consideration that said Preston agrees that the 
time for payment of said indebtedness shall be extended to October 


. 20th, 1868, said Oliver hereby agrees that all of said indebtedness 


to Preston & Co. shall be paid on or before said last-mentioned date, 
and that in case said indebtedness remains unpaid in whole or in 
part after said date, that then the said Oliver shall forfeit all his 
claim, both at law and in equity, to said lands absolutely, and said 
Oliver agrees that time shall be of the ve ry essence of this agree- 
ment, and that a failure on his part to fulfill shall cause a forfeiture 
of all his interest in said lands without redemption and without no- 
tice. 

In witness whereof said parties hereto have signed their names 
the day and year first above written. 

(Signed) DAVID D. OLIVER. 
DAVID PRESTON & CO. 


In consideration that the within conditions shall be coinplied with, 
and for a valuable consideration, | hereby assign, transfer, and set 
over all my right, title, interest; and claim to the within contract to 
Henry 8. Cunningham, of Buffalo, New York, and authorize him 
to pay up the claim therein stated, and receive from David Pres- 
ton titles to said lands therein mentioned, with the express under- 
standing and agreement that the undivided one-fourth interest in 
all the lands in towns. 28 & 29 north, of range eight east, shall be 
deeded to George J. Robinson as pr. my agreement with him. 

Ossineke, Sept. 3rd, 1868. 


(Signed) » : D. D. OLIVER. 
Copy. 
3040 exuHisir .“ kK.” 
5 ce’ts Know all men by these presents, that I, David D. Oliver, 


stamp. of Ossineke, Alpena county, Michigan, of the first part, for 

a valuable consideration and of the sum of one hundred dol- 
lars, lawful money of the United States, to me in hand paid at or 
before the ensealing and delivery of these presents by Henry 8. Cun- 
ningham, of the city of Buffalo, New Y ork, of the second part, the 
receipt whereof is hereby acknowledged, have bargained and sold, 
and by these presents do grant and convey, unto the said party of 
the second part, bis executors, administrators, and assigns, an undi- 
vided three-quarter interest in all the personal property I own at 
said Ossineke not exempt from execution, consisting mostly of the 
following: All the saw logs in Devil river and on the skidways, say, 
five million feet, more or less. with all the lumber now made, say, 
six hundred thousand feet now sawed and on the dock and in transit; 
four boilers, with fronts, smoke-pipe, grates, &c.; one portable grist 


tie 


owe 


owe 
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mill and machinery; one shingle mill, with edgers, pulleys, three 
circle saws belonging to the same; four boilers, with steam drum, 
mud pipe, fronts, grates, and smoke-stack; one engine, 16 by 20, 
with governor, shafting, pulleys, and belts for driving ; two cireular 
saw-mills, one edger, and one butting saw; two circular saw-mills, 
four large circular saws 5 and 6 feet in diameter, and two circular 
saws four feet in diameter; eight lumber cars; twenty-five thousand 
cedar posts at or near the water mill and on the bay shore; eight 
pair of working horse teams, two pair of blacks and two pair of 
grays, two pair of brown and two pair of bays; six sets of harness; 
ten bob sleighs ; one supply sleigh ; two wagons; one cart; one pair 
trucks; all the goods, merchandise, and provisions in the store, con- 
sisting of dry goods, groceries, provisions, clothing, boots and shoes, 
crockery, hats, gloves, and-mittens, and notions; all the blacksmith 
tools, consisting of two anvils, two bellows, two vises, hammers, cold 
chisels, pinchers, sets fullers, drills, tong and heading tools, and all 
the iron in and about the shop; four cows; one bull; three young 
vattle ; six oxen, and one yearling colt, a grey; offive and store fix- 
tures, consisting of one safe, one desk, one table, two scales, cans, 
squats, &c.; spades, shovels, pike levers, poles, cant hooks, swamp 
hooks, logging chains, axes, whiffletrees, cross-cut saws, and blocks 
and tackle and two jack screws; stoves, dishes, table, chairs, and 
bedding belonging to the boarding-house; all the machinery be- 
longing to the water mill, consisting of upright bull chain, belts, 
saws, &e.; all the lumber and tools in the carpenter shop. I hereby 


sell, transfer, and set over to the said Cunningham all my interest - 


and claims in, of, and to the firm and business of Oliver & Robin- 
son, of said Ossineke, to have and to hold the same unto the said 
party of the second part, his executors, administrators, and assigns, 
forever, and I do for myself, my heirs, executors, and administra- 
tors, covenant and agree to and with the said party of the second 
part to warrant and defend the sale of the said goods and chattels 
hereby sold unto the said party of the second part, his executors, 
administrators, and assigns, against all and every person and _ per- 
sons whomsoever. 

In witness whereof I have hereunto set my hand and seal, this 
third day of September, eighteen hundred sixty-eight. 

DAVID D. OLIVER. 
3541 Exarsir “ L.” 

Know all men by these presents, that I, David D. Oliver, of the 
county of Alpena, State of Michigan, of the first part, for and in con- 
sideration of the sum of a valuable consideration, and of the sum of 
four hundred dollars, lawful money of the United States of America, 
to me in hand paid by Henry S. Cunningham, of the city of Buffalo, 
in the State of New York, of the second part, at or before the en- 
sealing or delivery of these resents, the receipt whereof is hereby 
acknowledged, have saiihedh bargained, sold, assigned, transferred, 
and set over, and by these presents do grant, bargain, sell, assign 
transfer, and set over, unto the said party of the second part, a cer- 


sa RR 
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tain indenture of mortgage, bearing date the sixteenth day of No- 
vember, one thousand eight hundred and sixty-seven, made by 
George J. Robinson, of the city of Detroit, Michigan, to David D. 
Oliver, of Ossine ‘ke, Alpena county, Michigan, together with a bond 
or writing obligs atory, bearing even date herewith, and recorded in 
the register’s oftice of the county of Alpena, in liber —, of mort- 
gauges, “at page —, with all and singular the premises therein men- 
tioned and described, together with the bond or obligation therein 
also mentioned, and the moneys now due, and the interest that may 
hereafter grow due thereon, to have and to hold the same unto the 
said party of the second part, his heirs and assigns, forever, subject 
only to the proviso in the said indenture of mortge ige mentioned. 
And I do hereby authorize and appoint the said party of the second 
part my true and lawful attorney, irrevocable, in my name, or other- 
wise, but at his proper costs and charges, to have, use, and take 
all lawful w ays and means for the recovery of the sum or sums of 
money now due and owing, or hereafter to become due and owing, 
upon the said bond and mortgage, and, in case of payment, to give 
acquittance or other sufficient discharge, as fu:ly as I might or could 
do if these presents were not made; and I do hereby, for my heirs, 
executors, and administrators, covenant, promise, and agree to and 
with the said party of the second part that there is now due upon 
the said bond and mortgage the sum of twenty thousand dollars, 
with interest at seven per cent. per annum from the sixteenth day 
of November last, 1867, and that [ have good right and lawful au- 
thority to grant, bargain, and sell the same in manner aforesaid. 
Sealed and delivered the third day of Sept., 1868. 
DAVID D. OLIVER. 


“Copy.” 
3042 Exuisit “ M.” 
OssINEKE, Sept. 5th, 1868. 
D. D. Oliver, Esq. 

D’r Sir: Your attention is called to entries made by me in day- 
book ; also to a letter to Mr. Hawkins. Should be glad to see you 
at Detroit. | 
Respectfully, GEO. J. ROBINSON. 
3043 Exuisit “ N.” 

OssINEKE, Sept. 9th, 1868. 

Shipped in good order by H. M. Robinson, for and on account of 
whom it may concern, on board the scow American Champion, 
whereof R. H. White is master, now lying in this port, and bound 
for the port of , the following account of lumber, to be delivered 


in like order at the port of destination, and to the consignees specified 
in the margin, for the following price per thousand: 5? umber, $— ; 
lath, $—; pickets, $—; shingles, $—; the dangers of navigation 
only excepted. All claims for damage or demurrage not noted in 
this bill of lading before signing are hereby waived. 
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In witness whereof the master of this vessel has signed bills of 
lading, all of this tenor and date, one of which being accomplished 
the others to stand void. 

Consignees : 

Geo. b. Green & Co., Detroit, Mich. 


1,619 ft. 
2,321 ft. 
20,569 ft. 


Ist clear pine lumber. 
2nd clear pine lumber. 
common stock boards. 


5,804 ft. 
37,807 ft. 
12,972 ft. 
14,575 ft. 

6.540 ft. 
21,155 ft. 

2,150 ft. 


cull stock boards. 
common lumber. 
cull lumber. 

clear Norway. 
select common. 
common seantling. 
cull scantling. 


common timber. 
cull timber. 


43,168 ft. 
1,450 ft. 


169,080 
Detroit & Milwaukee R. R., Detroit, Mich. 
10,047 ft. timber. 


180,027 


Freight on lumber(except timber) to be current rates, and freight 
on timber to be twenty-five cents | per] M ft/ more than lumber rates. 
Advance charges, $4. 
(Signed) R. H. WHITE. 
Exnuipit “ N.” 
OssINEKE, Micu., Oct. 10th, 1868. 
Shipped in good order by Geo. J. Robinson for and on account of 
whom it may concern, on board the E. Kanter, whereof Sam’l Wick- 
ham is master, now lying in this port, and bound for the port of 
——, the following account of lumber, to be delivered in like order 
at the port of destination, and to the consignees specified in the 
margin, for the following price per thousand : Lumber, $5.50 ; lath, 


3044 


$—; pickets, $3—; shingles, $—; the dangers of navigation only 
excepted. All claims for damage or demurrage not noted in this 


bill of lading before signing are hereby waived. 
In witness whereof the master of this vessel has signed bills of 
lading, all of this tenor and date, one of which being accomplished, 


the others to stand void. 
R. K. Bickford. 
71,711 ft. 8 & 10-in. com. stock boards. 
20,554 ft. 8 & 10 cull boards. 
39,188 ft. 12-in. common boards. 
5,990 ft. 12-in. eull stock boards. d 
$4,332 ft. common joist and scantling. 
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7,673 ft. eull joist and scantling. 
2,671 ft. timber 4x6, 6x6, 6x8, & 8x8. 


252,119 
SAM’L C. WICKHAM. 


3045 ExHisit “ N.” 
OssINEKE, Micu., Oct. 9th, 1868. 

Shipped in good order by H. M. Robinson, for and on account of 
whom it may concern, on board the sch’r San Jacinto, whereof H. 
D. Thompson is master, now lying in this port, and bound for the 
port of , the following account of lumber, to be delivered in 
like order at the port of destination and to the consignees specified 
in the margin, for the following price per thousand: Lumber, 
$35.50 ; lath, $—; pickets, $—; shingles, $—; the dangers of navi- 
gation only excepted. All claims for damage or demurrage not 
noted in this bill of lading before signing are hereby waived. 

In witness whereof the master of this vessel has signed three bills 
of lading, all of this tenor and date, one of which being accom- 
plished, the others stand void. 

Consignees : 

R. K. Bickford, Chicago. 

64,168 ft. common boards. 

12,506 ft. cull boards. 

36,023 ft. common stocks. 

3,613 ft. cull stocks. 
68,757 ft. common strips. 
12,330 ft. cull do. 

757 ft. box. 
1,080 ft. 2nd clear. 


199,244 
H. D. THOMPSON. 


3546 Exurpit “ QO.” 


This agreement, made this 3rd day of October, A. D. 1868, by and 
' between Henry 8. Cunningham, of the city of Buffalo. in the county 
of Erie, and State of New York, party of the first part, and the firm 
of C. Haines & Co., of Lockport, New York, and George J. Robin- 
son, of Alpena, Michigan, party of the second part, witnesseth : 
That said party of the first part—subject to the conditions here- 
inafter mentioned—agrees to convey to said party of the second part, 
at the expiration of thirty days from this date, all the real estate 
situated in townships 28 and 29 north, range eight east, in the coun- 
ties of Alpena and Alcona, Michigan, which was conveyed to him 
by D. D. Oliver and wife by deed bearing date on or about the fifth 
day of September, 1868, and also all the personal property sold and 
conveyed to him, said Cunningham, by said Oliver by bill of sale, 


executed and delivered by said Oliver to said party of the first part 
on or about the fifth day of September, 1868; this sale and convey- 
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ance by said Cunningham to said party of the second part is to be 
without warranty, representations, or recourse to the said party of 
the first part, and is to be subject to the following claims: 

Ist. A mortgage given by D. D. Oliver & wife to H. S. Cunning- 
ham, Garret B. Hunt, and Jacob Eschleman, upon a certain part of 
said real estate, on which mortgage there is unpaid thirty-five thou- 
sand dollars and interest, which mortgage is now owned and held 
by said Hunt and Eschleman. 

2nd. A claim and mortgage formerly owned and held by C. 
Haines & Company, of Lockport, including a mortgage executed by 
said Oliver and wife to C. Haines, which mortgage is now held by 
Dr. J. H. Helman, of Lockport, N. Y., and which claim and mort- 
gage is about nineteen thousand dollars. 

srd. A claim by J. B. Wayne, of Detroit, Michigan, of about 
twelve thousand dollars, secured by a mortgage on a portion of said 
real estate. 

4th. A claim of James H. Hill of about three thousand dollars. 

5th. The copartnership indebtedness of the firm of Oliver and 
Robinson. 

Said party of the second party, in consideration of the aforesaid 
agreement of said Cunningham, agrees to take said property subject 
to the above claim, and hereby agree to assume and to pay at the 
time of the conveyance of said Cunningham one-half part of a cer- 
tain mortgage held by E. & G. R. Haines, which mortgage was exe- 
cuted by said Oliver and covers some of the lands hereby contracted | 
and other lands belonging to D. D. Oliver, and on which mortgage 
there is unpaid about ten thousand five hundred dollars; said party 
of the second part further covenant and agree to and with said 
Cunningham that they will at the time of conveyance by said Cun- 
ningham release and discharge all mortgage given by George W. 
Hawkins to C. Haines or E. & G. R. Haines and covering lands in 
the counties of Erie and Niagara, in the State of New York, or either 
of said counties, and will protect and save harmless thesaid Hawkins 
therefrom and from the debts thereby secured. 

Said party of the second part, however, in lieu of assuming and 
applying the one-half part of said mortgage held by E. & G. R. 
Haines, and of dischargi :g said Hawkins’ mortgage and saving him 

from trouble from the debt thereby secured, have the option 
2047 to assign, or procure to be assigned, to Garret B. Hunt, of 

Clarence, N. Y., the mortgage of C. Haines & Co. against the 
said real estate of George W. Hawkins and the debts secured thereby, 
and, in addition, to pay, or secure the payment, to said G. b. Hunt, 
of the sum of four thousand dollars within one year from the 3rd day 
of November, 1868, and in case said party of said second part shall 
assign, or cause to be assigned, to said Hunt said mortgage of C. 
Haines & Co. and the debt secured thereby, and shall pay, or secure 
to be paid, within one year from November 3rd, 1868, to said Hunt 
the sum of four thousand dollars, then and in that case said part of 
the second part shall not be held to assume the one-half part of said 
mortgage of E. & G. R. Haines, nor to procure to be discharged the 
said mortgage of said Hawkins, or to save the said Hawkins harm- 

202—214 


AiR LALO AI 


1610 - GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


less therefrom or from the debt thereby secured ; said party of the 
first part further agrees that he will assign a certain agreement made 
between D. D. Oliver and David Preston for the purchase of about 
6,500 acres of land in Alpena and Alcona counties, Mich.; said as- 
signment to be also without recourse and subject to the aforesaid 
claims, and also subject to the contract price for said mentioned 
lands ; and said party of the second part hereby agree that upon 
such assignment being made they will pay to said David Preston or 
assigns the said contract price, and will convey to such persons as 
the said Oliver shall direct, free of charge, all of said last-mentioned 
6,500 acres, which lie outside of said townships twenty-eight and 
twenty-nine north, range eight east. 

It is hereby further mutually agreed between the parties hereto 
that if the said party of the first part shall, within thirty days from 
the date hereof, pay to the said C. Haines & Co. the sum of sixteen 
thousand dollars, and the said George J. Robinson the sum of twenty- 
five thousand dollars, that then and in that case the said Cunningham 
shall be released and discharged from his aforesaid agreement to 
convey said real and — property and to assign said. agreement, 
and shall have and retain said property and agreements the same as 
though this agreement had not been made, and in that vase the said 
Robinson agrees with Cunningham that whenever the liabilities of 
said firm of Oliver & Robinson shall be paid or secured to convey 
to said Cunningham all his, said Robinson’s, title and interest in the 
aforesaid real and personal property, and all his, said Robinson’s, in- 
terest in any real estate in the said counties of Alpe na and Alcona, 
or either of them, and in ail the personal property and effects of the 
firm of said Oliver & Robinson, and to release and discharge all 
liens or claims which he or Henry M. Robinson have, or may have, 
upon said real and personal property, or any part the reof; and in 
case suid Cunningham shall elect to pay, and said Robinson shall 
reserve, said sum of twenty-five thousand dollars, and make said last- 
mentioned conveyance and release, then and in that case said Cun- 
ningham shall discharge and satisfy a certain bond and mortgage 
executed by said Robinson to D. D. Oliver for twenty thousand dol- 
lars, which bond and ‘mortgage is now held by said Cunningham; 
and the said firm of C. Haines & Co., on payment by said Cunning- 
ham to them of said sum of sixteen thousand dollars, hereby agree 
to discharge, or procure to be discharged, said mortgage to them or 
to C. Haines held by said Helmar, and the said mortgages executed 
by said Hawkins, and to release and discharge the said firm of Oli- 
ver and Robinson and said Oliver and said Cunningham from all 

claims which they, or either of them, have, or may have, 
3548 against said firm or said Oliver or said Cunningham, except- 

ing, however, from said release two notes, bearing date April 
22nd, 1868, made by Oliver and Robinson, payable to the order of 
C. Haines & Co., one payable Sept. Ist, 1868, and one October Ist, 
1868, and on which two notes there is unpaid about the sum of 
$1,674.21. 

It is further understood and agreed that if said Cunningham shall 
acquire title to said 6,500 acres of Preston land before the expira- 
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tion of said thirty days, he may, in lieu of assigning the agreement 
for sale of said lands, convey said lands to the party of the second 
party upon the same condition and agreement, on the part of said 
party of the second part,as is hereinbefore provided in case said agree- 
ment for said lands were assigned to them. 

It is further mutually agreed between the parties hereto that in 
case the deeds from Oliver to said Cunningham first herein referred 
to do not include all of said Oliver’s interest in lands in said town- 
ships 28 & 29, except Oliver’s homestead, that then and in such case 
all of said 6,500 acres of land contained in said Preston’s agreement 
which are outside of said townships 28 and 29 shall be conveyed to 
said Cunningham instead of to such person as said Oliver shall di- 
rect, and in that case the said Cunningham shall hold. said lands 
until said Oliver shall convey to said party of the second part all 
of his interest in lands in said townships 28 and 29 not included in 
said deeds to said Cunningham, except said Oliver’s homestead. 

It is further understood and agreed that said Cunningham shal! 
not be lable for any loss or destruction of any of the property 
herein contracted to be sold since the same was conveyed to him, or 
for any loss, destruction, or depreciation which may hereafter happen 
to said property, or any part thereof, nor for any act or acts of any 
person in possession of said property or any part thereof, but that 
the said Cunningham simply proposes to convey his interest in said 
property, be the same more or less subject to the aforesaid conditions 
and agreements. 

In witness whereof the parties hereto have hereunto set their 
hands and seals this third day of October, 1868. 

(Signed) | C. HAINES & CO. SEAL. | 
GEO. J. ROBINSON. SEAL. | 
H. 8. CUNNINGHAM. [sEAL. 


Signed, sealed, and delivered in the presence of— 
BENJ. H. WILLIAMS. 
O. F. BARTON. 


3549 Exurpsir “ P.” 


Henry 8. Cunningham & wife to George J. Robinson, Calvin Haines, 
and Philip Ranney. 


Received for record Jan. 20th, 1869, at 10} o’clock a. m. 


A. HOPPER, Register. 
Quit-Claim Deed. 


U.|S. rev. stamp, This indenture, made the third day of October, in 
50 cts. H. 3S. the year of our Lord one thousand eight hundred 
U., Nov. 12th, and sixty-eight, between Henry 8. Cunningham 
1S65. and Margaret W., his wife, of the city of Buffalo, 

county of Erie and State of New York, party of the 
first part, and George J. Robinson, of Alpena, State of Michigan, and 

Calvin Hainesand Philip M. Ranney, constituting the firm of C. Haines 

and Company, of Lockport, Niagara county, State of New York, of 
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the second part, witnesseth: That the said party of the first part, for 
and in consideration of the sum of one delina, lawful money of the 
United States of America, to them in hand paid by the said party of 
the second part at or before the ensealing and delivery of these 
presents, the receipt whereof is hereby acknowledged, have granted, 
remised, released, and by these presents do grant, remise, release, 
and quit claim, unto the said -party of the second part, and to their 
heirs aud assigns, forever, of an undivided three-‘ourth interest in 
the following-described lands lying and being In the counties of Al- 
pena and Alcona, and known and described as follows, to wit: 

The southwest quarter of the northeast quarter and the northwest 
fractional quarter of the northwest quarter and south half of north- 
west quarter and southwest quarter of section four (4); the south- 
west quarter of the northwest quarter and south half of section five 
(5); the northwest fractional quarter of the northeast quarter and 
south half of northeast quarter and southeast quarter of section six 
(6); and the north half of northeast quarter and southeast quarter 
of northeast quarter of section seven (7); the north half of north- 
west quarter and east half of section eight (8); the northeast quar- 
ter and northwest quarter of southeast quarter and west half of sec- 
tion nine (9); entire section ten (10); the north half of southeast 
quarter and southeast quarter of southeast quarter and north half 
of southwest quarter and southwest quarter of southwest quarter of 
section eleven (11); all in township twenty-eight north, of range 
eight east, containing two thousand two hundred and twenty-eight 
acres and fifty one- -hundredths of an acre, more or less. 

And the southwest quarter of the southwest quarter of section 
twelve (12), in township twenty-eight (25) north, of range eight (8) 
east, thirty acres (30). 

Also the undivided three-fourths interest in the following, to 
wit: Lots one (1), two (2), three (3), of section two (2); the north- 
west quarter of southeast quarter and southeast quarter of south- 

east quarter of section three (3); the northwest quarter 

9000 of southeast quarter and southeast quarter of southeast 
quarter of section three (8); the northwest quarter of south- 

east quarter and west fractional half of northwest fractional quarter 
and east half of southwest quarter and northwest quarter of south- 
west quarter of section five (5); and east half of northeast quarter 
and southeast quarter of northeast quarter and the southeast quar- 
ter of northeast quarter and southwest fractional } of southwest 
quarter and west half of southeast quarter and northeast quarter of 
southeast quarter of section six (6); and the northwest frac. quarter 
of northwest frac. quarter and west half of northeast quarter and 
southeast quarter of the northeast quarter of section seven (7), and 
lot number two (2); and east half of southwest quarter fra. south- 
east quarter of section eleven (11); and fractional section twelve (12), 

the north half of the northeast quarter and west half of northwest 
quarter and west half of southwest quarter of section fourteen (14); 
and the south half of the northeast quarter and the south half of 
northwest quarter and south half of section fifteen (15); and the 
northeast quarter and the northeast quarter of the southwest quar- 
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ter and the east half of section nineteen (19); and the entire section 
twenty (20), and entire section twenty-one(21); thenorth half and the 
northwest quarter of the southwest quarter and the east half of the 
southeast quarter of section twenty-two (22); and the south half of 
the northwest quarter and the northwest quarter of northwest 
quarter and southwest quarter of section twenty-three (23); and the 
west half of northwest quarter and southwest quarter of southwest 
quarter-of section twenty-five (25); and the east half of northeast 
quarter and the west half of northwest quarter and south half of 
section twenty-six (26); and the entire of section twenty-seven (27) ; 
and east half of northwest quarter and the south half of the south- 
west quarter and the east half of section twenty-eight (28); and the 
east half of northeast quarter of section thirty-two (52); and the 
orth half of the northeast quarter and northwest quarter of sec- 
tion thirty-three (83); and east half of section thirty-four (84); and 
the southeast quarter and the south half of the southwest quarter 
and the north half of section thirty-five (35); and the south half of 
the southwest quarter of section thirty-six (36); and also the undi- 
vided three-quarter interest in a two-third interest in the following: 
Kast half of northwest quarter and southwest quarter and east half 
of section eight (8); and the west half of northwest quarter and 
west half of southwest quarter of section nine (9); and the entire of 
section seventeen (17); all in township twenty-nine (29); north 
of range eight (8) east, containing sixty-two hundred and seventy- 
six acres and eighty-five-hundredths ofan acre, more or less, sub- 
ject, nevertheless, to the liens of a certain mortgage executed by 
David D. Oliver and wife to Garret Bb. Hnnt, Henry 8S. Cunning- 
ham, and Jacob Eschleman, which mortgage bears the date 
November 17th, 1866, and was recorded in the register’s office 
in Alpena county, in liber A of mortgages, on pages 297, 298, 
299, and 300, and on which mortgage there is now unpaid the 
sui of thirty-five thousand dollars and interest, and which mort- 
gage is now owned and held by said Hunt and Eschleman. All 

the lands mentioned and described in this deed are situ- 
3051 ated in the State of Michigan, together with all and sin- 

gular the tenements, hereditaments, and appurtenances there- 
unto belonging or in any wise appertaining. and the reversion and 
reversions, remainder and remainders, rents, issues, and profits 
thereof; also all the estate, right, title, interest, property, possession, 
claim, and demand whatsoever, as well in law as in equity, of the 
suid party of the first part of, in, or to the above-described —— 
every part and parcel thereof, with the appurtenances, to have and 
to hold ‘all and singular the above mentioned and described prem- 
ises, together with the appurtenances, unto the said party of the 
second part and to their heirs and assigns forever, but without re- 
course to said party of the first part. 
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In witness whereof the said party of the first part have hereunto 
set their hands and seals the day and year first above written. 
HENRY 8S. CONNINGHAM. mn, 
MARGARET W. CUNNINGHAM. [serat. 


Signed, sealed, and delivered in presence of— 
O. F. BARTON. 
ALDEN BAKER. 


STATE OF New YORK, \ re 
County of Erie, City of Buffalo, | oes 

On this 13th day of November, A. D. 1868, before me personally 
‘ame Henry 8.Cunningham and Margaret M., his wife, to me known 
to be the same persons described in and who executed the within 
instrument and acknowledged the execution thereof, and that the 
same was their free act and deed, and the said Margaret M., on a 
rivate examination by me separate and apart from her said hus- 
site acknowledged that she executed the same freely and without 
any fear of or compulsion from any one. 

: A. BAKER, 
Notary Public for Evie Co., N. Y. 
3002 Srate OF NEw YORK, | 
— > 88 2 
Erie County, ~— 
: CLERK’s OFFICE, 

[, John H. An Irus, clerk of said county, and of the courts thereof, 
so hereby certify that A. Baker, whose name is subscribed to the 
proof, or acknowledgment, of the annexed instrument, in writing, 
was at the time of taking such acknowledgment a notary public in 
suid county, duly commissioned, sworn, and authorized to take the 
same. And further, that I am well’ acquainted with his hand- 
writing, and verily believe that the signature to the said proof, or 
acknowledgment, is genuine. And further, that the annexed instru- 
ment is executed, acknowledged, according to the laws of the State 
of New York. 

In testimony whereof I have hereunto set my 
U.S. rev. stp., 5 cts, hand and affixed my seal of said, county, at 
Nov. 18th, 1868. Buffalo, this 15th day of November, A. D. 


1868. ; 
[SEAL.] JOHN H. ANDRUS, 
Clerk. 
ALPENA CouUNTY: REGISTER’S OFFICE. 


I do hereby certify that the above isa true copy of a deed on 
record in this office. Dated Alpena, Jan. 28th, 1869. 
A. HOPPER, 
Dep. Register. 


+ +? 


3553 Exureit “G 


Burra.o, Nov. 3rd, 1869. 


David D. Oliver, Esq., Ossineke, Mich. 
Dear Sir: This is to notify you that we have this day paid to 
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Garret B. Hunt, Esq., the sum of four thousand on your account, 
pursuant to the agreement for the purchase of land formerly be- 
longing to you in Alpena and Lincoln counties, Michigan, made 
between us and Henry 8. Cunningham, at Buffalo, the 3rd day of 
Oct., 1868, and to the terms on which you assented. 
Please acknowledge receipt, and oblige 
Yours, very truly, 
ROBINSON, C. HAINES anpb CO. 
Joo4 Exurisirt “ R.” : 
East CLARENCE, N. Y., Nov. 4, 1869. 
Sir: L have to inform you that on the 3 inst. Messrs. Robinson, 
Haines and Ranney paid into me on your account four thousand 
dollars in cash, and that I hold the same ready to beapplied on any 
of the indebtedness due from you to me which you may select. 
Please notify me on what account you desire the same credited, as I 
shall make my own appropriation of the money unless I hear from 
you. 
Yours respectfully, GARRET B. HUNT. 
To David D. Oliver. 
3555 Exuipsit “S.” 
Burra.o, N. Y., Nov. 7th, 1869. 
Sir: I have to inform you that on the 5rd inst. Messrs. Robinson, 
Haines, and Ranney paid into me on your account four thousand 
dollars in cash, and that I hold the same ready to be applied on any 
of the indebtedness due from you to me which you may select. 
Please notify me on what account you desire the same credited, as I 
shall make my own appropriation of the money unless I hear from 
you. 


Yours respectfully, GARRET b. HUNT. 
To David D. Oliver. | 
3556 | Exhibit T. Oliver omitted, per stipulation of counsel. ] 
3097 Exuisir “ U.” 


David D. Oliver to Geo. J. Robinson, Calvin Haines &«& Philip M. 
Ranney. 


Received for record Jan. 20th, 1869, at 10} o’clock a. m. 
A. HOPPER, Register. 


Quit-Claim Deed. 


This indenture, made the twelfth day of November, in the year 
of our Lord one thousand eight hundred and sixty-eight, between 
David D. Oliver and Sarah A., his wife, of Alpena, in the State of 
Michigan, party of the first part, and George J. Robinson, of Alpena, 
aforesaid, and Calvin Haines and Philip M. Ranney, constituting 
the firm of C. Haines & Company, of Lockport, New York, of the 
second part, witnesseth: That the said part of the first part, for and 
in consideration of the sum of one dollar, lawful money of the 
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United States of America, to them in hand paid by the said parties. 


of the second part at or before the ensealing and delivery of these 
presents, the receipt whereof is hereby acknowledged, have granted, 
remised, released, and by these presents do grant, remise, release, 
and quit-claim, unto the said parties of the second part, and to their 
heirs and assigns, forever, all that certain piece or parcel of land 
situated in section six of township twenty-eight and range eight east, 
in the county of Alcona, in the State of Michigan, and being the 
northeast quarter of the northeast quarter of said section six; also 
the.following parcels of land situated in township twenty-nine in 
said range eight east, to wit: In section two, the northwest fractional 
quarter, the north fractional half of the southwest fractional quarter ; 
in section three, the northeast quarter of the southeast quarter and 
the southwest quarter of the southeast quarter; in section six, the 
southeast quarter of the northwest quarter; in section ten, the north- 
west quarter, the southwest quarter of the northeast quarter, the east 
half of the southeast quarter, the southwest quarter of the southeast 
quarter; in section eleven, the west half of the southwest quarter ; in 
section fifteen, the north half of the northeast quarter; in section 
twenty-three, the east half of the northeast quarter, the east half of 
the southeast quarter; in section twenty-eight, the north half of the 
southwest quarter, together with all lands owned by me in said 


townships twenty-eight or twenty-nine, or either of them, except the 


east half of the northwest quarter and the south half of the north- 
east quarter of section fourteen, town. twenty-nine, range eight east, 
together with the right to run logs through Devil river over and 
through any lands owned by said David D. Oliver, on the second 
day of October, 1868, and for that purpose to dam said river and to 
flow any lands that may be necessary for the purpose of running 
logs or making any boom to hold logs, with the right to enter upon 
such lands fur the purpose of constructing and maintaining such 
boom or booms. 
3008 Together with all and singular the tenements, heredita- 
ments, and appurtenances thereunto belonging or in any- 
wise appertaining, and the reversion or reversions, remainder and 
remainders, rents, issues, and profits thereof, and all the estate, right, 
title, interest of property possession, claim, and demand whatsoever, 
as well in law as in equity, of the said party of the first part of, in, 
and to the above decribed premises, and every part and parcel 
thereof, with the appurtenances, to have and to hold all and singular 
the above mentioned and described premises, together with the ap- 
purtenances, unto the said parties of the second part, and to their 
heirs and assigns, forever. 
In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 


DAVID. D. OLIVER. 


Signed, sealed and delivered in presence of— 
O. F. BARTON, 
BENJ. H. WILLIAMS, 
Witnesses as to David D, Oliver. 


eee ay a> 
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STATE OF NEW YORK, 
City of Buffalo, Evie County, § 3 

On this 12th day of November, 1868, before me, the subscriber, 
appeared David D. Oliver, who acknowledged that he executed the 
within instrument, and that the same was his free act and deed; 
and I certify that I knew the person who made the said acknowledg- 
ment to be the individual described in and who executed the within 


instrument. | 
BENJ. H. WILLIAMS, 
Commissioner of Deeds of City of Buffalo. 


Strate or New York, | 
Krie County, j 


88 : 
CLERK’s OFFICE. 

I, John H. Andrus,clerk of said county, and of the county thereof, 
do hereby certify that Benj. H. Williams, whose name is subseribed 
to the proofs or acknowledgment of the annexed instrument in 
writing, was, at the time of taking such acknowledgment, a com- 
missioner of deeds for the city of Buffalo, in said county, duly com- 
missioned and authorized to take the same; and, further, that I am 
well acquainted with his handwriting, and verily believe that the 
signature to the said proof, as acknowledgment, is genuine; and, 
further, that the annexed instrument is executed and acknowledged 

according to the laws of the State of New York. 

U. S. rev. stamp, In testimony whereof I have hereunto set my 

5 ets. J.H.A. hand and affixed my seal of said court, at Buf- 
Nov. 13th, 1868. falo, this 18th day of November, A. D. 1868. 


[SEAL. | JOHN H. ANDRUS, Clerk. 


ReGister’s Orrick, ALPENA CouUNTY. 
I hereby certify that the above is a true copy of a deed on record 
in this office. 


Dated Alpena, Jan. 25rd, 1869. 
| A. HOPPER, 


Dep't Register. 


[Exhibits V & W, Oliver, omitted per stipulation .of 
counsel. | 


3009-3962 
3563 Exuisit “ X.” 
David D. Oliver to George J. Robinson. 
Received for record Nov. 22nd, 1868, at 6 o’clock p. m. 
A. HOPPER, Register. 


[U.S. rev. stamp, 25 cts. D. D. 0., G. J. R.] 
Agreement to Sell and Convey. 


Whereas George J. Robinson has purchased of me, David D. Oliver, 
one undivided fourth interest in certain lands of mine at Ossineke, 
Alpena county, Michigan, subject to certain incumbrances thereon, 
which I am to provide for and to pay, and have reserved a deed for 

203—214 
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all such portions of said lands as are now in my name; and whereas 
a part of said lands, in which such interest is sold to said Robinson, 
are now In the name of David Preston, of Detroit, who holds them 
as security for certain claims—he has a contract against me amount- 
ing to the sum of ten thousand dollars or thereabouts; and whereas 
the whole sum to be paid for said one-quarter interest in all of said 
lands is thirty-four thousand dollars, of which sum I acknowledged 
to have received fifteen thousand dollars: Now, therefore, this agree- 
ment witnesseth, between myself and said Robinson, as follows: 
Ist. Whenever said Robinson shall pay the remaining sum of said 
money so agreed to be paid for said entire interest, together with in- 
terest thereon at the rate of seven per cent., and which sum of prin- 
cipal and interest money it is hereby understood is to be paid by 
said Robinson when earned by his share of the business of Oliver 
and Robinson unless he shall choose to advance it from other means 
and before that time, then I am to invest him with a clear and good 
title to said one-fourth interest in the lands deseribed herein as now 
standing in the name [of] David Preston, and also to cause his said 
interest in all the other and remaining lands sold to him to be dis- 
charged from the mortgage held by Henry 8S. Cunningham, Jacob 
Eschleman, Garret B. Hunt, of Erie county, New York, now exist- 
ing on said land in and for the stated sum of thirty-five thousand 
dollars, so that said Robinson slrall hold his said interest in all said 
lands and in all improvements thereon clear and free from every in- 
cumbrance, secured in consideration of these presents of one dollar to 
said Oliverin hand paid; said Oliver hereby agrees with said Robinson 
that in case said Robinson shall, after one year from this date, desire 
te and endorse his said purchase of said one-fourth interest, then he, 
said Oliver, is to allow him to do so, and on his part agrees to take 
the same back from him and to repay to said Robinson the fifteen 
thousand dollars advanced by him on the entire purchase, and also 
any and all advances by said Robinson made in the way of cap- 
ital or other cash advances in their said business as partners, and 
to release said Robinson from all obligation appertaining to said 
purchase, and to surrender and discharge his; said Robinson’s, bond 
and mortgage, and also from all obligations as partners in this co- 
partnership; said Oliver is, however, not to be requested to pay any 
intereston the moneys so to be refunded, butsaid Robinson is to 

3564 [be] allowed to take and receive his share of the profits in said 
business for said first vear, after first deducting the amount of 

each year’s interest on said Robinson’s bond and mortgage to said 
Oliver on account of said original purchase; said Robinson is to 
have and hold a lien, by way of security, on all the property, logs, 
lumber, real and personal property of said Oliver and of said co- 
partnership of Oliver & Robinson, whereas the same may be sit- 
uated, & such property shall so stand pledged as a security to said 
Robinson until said moneys are repaid; and, if not paid within a 
reasonable time after the expiration of said year, and the desire of 
said Robinson to retire, the same may be made out of said securi- 
ties by some pledge or other mode of realizing thereon ; then said 
Robinson hereby agrees to purchase each one-fourth interest in said 
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lands and millsand improvements, & to pay for the same in the amount 
and in the manner above specified, and in case he shall conclude to 
retire from said purchase & said firm, or from said purchase above, at 
the end of said year, as he hereby is entitled to do at his option, then, 
on repayment of his said advances on said purchase due said firm of 
Oliver & Robinson, as above provided, then he is to execute proper 
release to said Oliver, or to his order, of the interests he holds in 
said real estate & personal property and in said eopartnership effects. 

Fourth. Said George J. Robinson hereby agrees to pay his pro- 
portion of al] taxes assessed on said Jands and property after Octo- 
ber 15th, 1867, but only his proportion in point of time of said 
taxes for the year 1867, and such payment of taxes, if any, is to be 
taken and regarded as part of his advances, to be refunded to bim 
by said Olive in ease he shall conclude to retire, as aforesaid, at the 
expiration of one year. 

Fifth. This agreement is hereby made obligatory upon the heirs, 
executors, & administrators, respectively, of said parties, and full & 
sufficient considerations for the same is hereby entirely acknowl- 
edged each to the other. 

Sixth. The following is a list of the lands standing in the name 
of said Preston, as above described, not included in this agreement, 
which conveys one undivided fourth thereof to said George J. Rob- 
inson, and todescription of the other lands in which an undivided one- 
fourth interest is sold to said Robinson will be found in my deed 
to him of this date, or thereabouts. 


List of Lands Standing in Name of David Preston, of Detroit, & 
Referred to Above, viz: 


In town 28 north, of range 8 east— 


Acres, 
In section 1 (1) the w 3 of s w 4, containing .-.----- ...--- SO 
BOS 4 BW FO OGS SD ic eine cnucinctaannenas 45.96 
3065 Section [2] (2) thes 3 ~---.-...---. Se re 8 ot MB Ss . 3.20 
2 Saree to) tee OG 4... «0 cnnstinn eee tae 1.60 
Beetion Tour (4) GESOS sckisiae ener oncn- 12 sno enieionnisitpaiiad edited 1.60 
ng threes (3) of W HOGS OF B64: 2000 enim ined oes 84.70 
- SOttr (43 OF 2 OS \ccien deenee ccnnca seeded 85.96 
N of r 4a wind 2 Of 0 O Bild c wecene nn ccudinkeee= geen Oe 
BN Of? 400 8 Ol OO f 4 chi ccwcnqceneccgsee een eee 
if eee) GS SS aero EEE a Oe 96.50 
m OCP 6604.68 0 OB ikicd cnc n cane een 40 
Ot PG tt 8 3 OB Fv nb cccnednnccntumeene 98.90 
ix we Gane t Ol 6 2... ~..... ee 50.14 
In section eleven, north half of section ...... --..--.------ 320.00 
In town 29 north, of range 8 east— 
In section four (4) s w } of n w } -.---.......-..- otatiteaiiinieite 40 
" VO Gre 0 OS ©... ee ees pe nce Oe 
x © £2) OT OO BO Fo ocr ccm ctr pinninn 80.58. 
“ © SES OSS Bec iemnsnednennnetionandadas 80 


o “. (6) OW $ Of 6.W § 200. n cence neene socee - 40 
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se oetiion aix-(6) nwt of Wed os he eas 40 
ow frac 4 EU OE 3. Bids tie newan 37.35 
$03 6 664.n cient ee 

| me OR OE EB ieicid dives Rade eel 71.38 
COVER: OS EOS hiss hinds een 40 
i OG i Scie cies cc actuate “ae 
3 Be OO Oi Bikdirc tcainaate ae diatiehiakiaieh 40 

Twenty-eight (28) w 3 of n w } -..-.-------~ pineal welneosaet ae 

ee See 0B OES BG piscine cities ni ii manioeie 40) prs 

een (a5 s0 * OL BNS Co inecncckeeccndavinwonte 80 

menter-4we (82) wi W POF M O43 csi ee cos Coens ine ne SO 

amarty-two (32) s 4 of pwd ..5.22020 1. sence biases toeiglt? <a 

Thirty-two (32) w 3 of se } --..-...-- skin: aide “Watacasiate spanks 

aS TUE) 6 6 SME EOF is fis Sends ckdwieeesinons 40) 

Thirty-three (33) s 3 of .------- pele 5 ow inci pallida 320 

enn 1k) OO ES OD hkbiiemnnwecs J neneesee”! ae 

SEO 8 hii ccennstuadacenn’ 40 

IR SGU AGE 66 oot oti kiki sinning wamomaa Tae 

ee COG) 0 OW © sn on ois orc ks Keene 40 

peuty-mx (66) n 4-0f 6 64.2260. 2.......-..: Rae Leet sihig Bee 80 

SWE OES hcdin nw EY SEN EE pena 40 


In town 29 north, of range eight (8) east— 


ee mpbinom: Ghent £5):0) 8:00 6 © Ba iin ico win os chien nwene 80 

neta NUN COURS 0h i iii i anldninniemindeniinniass SO 
meectanens Gam (2G) 00 SE 0 6 Bick ce viccwwniimades inanwcne 3 

ennees Bent (50) 0 OF BOF Oe 6 ihc cae ene dtinnle b oeemde 40) 

nats GEOVON (12) WS GER © SB ieee nn eniowenencne 80 

Section thirteen (13) e frac 4} of n e } --------------.- saiiste cs 

Ne PE iin otic Seentienenkieenetms’ ae 

nk yt SRR RE Tad pao a Manes es SO 

Section twenty-two (2Z)s 4 of sw } .... <.-.............. @& 

at OO Bier icanuson dae deme 40 

edie: COD © OF A eB creiein ders teepin Sice neem 40 

Oe lero dclecih caketirina eee 80 


3066 Dated at Detroit, Michigan, November 14th, A. D. eighteen 
hundred and sixty-seven. 
DAVID D. OLIVER. — [seat] 
GEO. J. ROBINSON, 
In presence of— 
H. M. ROBINSON, 
D. BETHUNE DUFFIELD. 


STATE OF MICHIGAN, | .. . 
Wayne County, 


On this sixteenth day of November, 1867, before me, the under- 
signed, appeared David D. Oliver & George J. Robinson, & sever- 
ally acknowledged the foregoing contract. to be their free act and 
deed for the uses and purposes therein expressed. 

D. BETHUNE DUFFIELD, 
Notary Public, Wayne County, Michigan. 
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3567-3576 [Exhibits A, B, C, D, & E, Cunningham, omitted, 
per stipulation of counsel. } 


3077 Exuripit “ F.” 


Know all men by these presents, that I, David D. 
Fifty cents Oliver, of the county of Alpena, State of Michigan, of 
rev: stamp the first part, for and in considerajion of the sum of a 
cancelled. valuable consideration, and the sum of five hundred 
dollars lawful money of the United States of America, 
to me in hand paid by Henry 8S. Cunningham, of the city of Buffalo, 
in the State of New York, of the second part, at or before the enseal- 
ing or delivery of these vresents, the receipt whereof is bereby ac- 
know ledged, have granted, bargained, sold, assigned, transferred, 
and set over, and by these presents do grant, bargain, sell, assign, 
transfer, and set over unto the said party of the second part, a cer- 
tain indenture of mortgage, bearing date the sixteenth day of No- 
vember, one thousand eight hundred and sixty seven, made by 
George J. Robinson, of the city of Detroit, Michigan, to David D. 
Oliver, of Ossineke, Alpena county, Michigan, together with a bond 
or writing obligatory, bearing even date herewith, and recorded in 
the register’s oftice of the county of Alpena, in liber — of mortgages, 
at page —, with all and singular the premises therein mentioned 
and described, together with the bond or obligation therein also 
mentioned, and the moneys now due and the interest that may 
hereafter grow due thereon ; to have and to hold the same unto the 
said party of the second part, his heirs and assigns forever; subject 
only to the proviso in the said indenture of mortgage mentioned, 
And [ do hereby authorize and appoint the said party of the second 
part my true and lawful attorney, irrevocably in my name, or other- 
wise, but at his proper costsand charges, to have, use, and take all lawful 
ways and means for the recovery of “the sum or sums of moneys now 
due and owing, or hereafter to become due and owing upon the said 
bond and morte: ize; and in case of payment to give acquittance or 
other sufficient discharge as fully as | might or could do, if these 
presents were not made. And | an hereby, for my heirs, executors, 
and administrators, covenant, promise, and agree to and with the 
said party of the second part, that there is now due upon the said 
bond and mortgage the sum of twenty thousand dollars with inter- 


- est at seven per cent. per annum from the sixteenth day of Novem- 


ber last, 1867. And that I have good, right and lawful authority to 
grant, bargain, and sell the same in manner aforesaid. 
Sealed and delivered the third day of September, 1868. 


DAVID D. OLIVER. 


Sratre or MIcHiG AN, . 
County of Alpena, j 


On this third day of September, A. D. one thousand eight hun- 
dred and sixty-eight, before me, a notary public in and for said 
county, personally appeared David D. Oliver, to me known to be 


. 
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the person described in, and who executed the within instrument, 
and acknowledged the same to be his free act and deed. 
R. E. GALLUP, 
Notary Public, Alpena Co. 


3578-358] [Exhibits G, H, I, & J, Cunningham, omitted, per 
stipulation of counsel. | 


3082 Exuipir K (16). 


Leaves from Cunningham’s daily journal of the dates of Septem- 
ber 1 to September 12, 1868. Entries as follows: 

Wednesday, September 2, 1868.—Borrowed $52 A. Tanner. Paid 
fare to Detroit, cash $7. Started for Detroit. Breakfast, 75e. 

“Thursday, Sept. 3.—Arrived in Detroit. Fare to Alpena, $6; 
two meals, $1. . 

“ Friday, Sept. 4.—Arrive at Alpena 5 o'clock a. m. Breakfast, 
75e.; conveyance, $1.‘ Hawkins, did you give Haines a mortgage? 
Yes.’ Went to Devil river. 

“Saturday, Sept. 5—At Ossineke.. Stamps, $3; recording, $6.12. 

“Sunday, Sept. 6—Mr. R. says that company debts amount to 
about $10,000, besides about $5,000 Saginaw debt, and lumber on 
hand, together with outstanding claims due company ; have about 
$2,000 worth of posts. This includes $4,000 due Haines. Wants 
$15,000 worth supplies. Would cut 7,000,000. Have 9} horse 
teams, 2 ox teams; employ 40 men. Went after huckleberries. 

“ Monday, Sept. 7.—D. D. Oliver claims three to four thousand 
dollars and G. J. Robinson one to two thousand dollars. Went after 
berries. 

“Tuesday, Sept. 8—Filed copy bill of sale. Reeording Oliver's 
papers, $6.12. Go to Alpena; heavy rain. 

“ Wednesday, Sept. 9—Fare to Detroit, $6. Left Alpena on the 
Huron. D. D. Oliver came down with me. 

“ Thursday, Sept. 10—Arrived at Bay City at 1 a. m., and staid 
over with Hiram till Friday. 

“ Friday, Sept. 14.—Arrived at Bay City at 1 a. m. and carried 
post. At East Saginaw at 6 a. m. Break ast, 75¢.; fare, 25e.; ho- 
tel $2.50. Ticket to Buffalo, $7.00; 2 meals, $7.50. 

“Saturday, Sept. 12.—Arrive at Suspension Bridge 4.45 a. m.; 
leave 6.15.” 


30983-3985 [Exhibit L, Cunningham, omitted, per stipulation of 
counsel. | 
3086 3 Exuipit “ M.” 


Mr. Williams: 
Please let Mr. Oliver see the contract between myself and C. 


Haines & Co. and Geo. J. Robinson. 
H. 8S. CUNNINGHAM. 


M. 
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3987 Exuisit “ N.” 

In consideration that C. Haines and Company and George J. 
Robinson have this day entered into an agreement with H. 8S. Cun- 
ningham for the purchase of certain lands and property in Alpena 
and Alcona counties, in the State of Michigan, and to assume cer- 
tu.in indebtedness of mine, and of the firm of Oliver and Robinson, 
I hereby agree to convey to said Haines and Company and George 
J. Robinson, all the lands in townships 28 and 29, range 8 east, in 
said counties, which were formerly owned by N. C. Thompson, and 
for which I hold contracts for the purchase, the said C. Haines and 
Company and George J. Robinson to pay to James H. Hii! the bal- 
ance due on the contract for the purchase of said lands, said convey- 
ance to be made in such a manner as will vest in said C. Haines & 
Co. and Robinson a good title to said lands, free from all incum- 
brance, except said purchase price. | 

And I further agree to release and discharge the said George J. 
Robinson from all claims and demands which I have against him 
of every name and nature: Provided, however, that if said Cunning- 
ham shall pay to said Robinson $25,000, and to said C. Haines & 
Co, $16,00U, as is provided in said agreement between said Cunning- 
ham and said C. Haines & Co. and Robinson, first above mentioned, 
then, and that case, this contract shall be void and of no effect. 

In case the sale from said Cunningham to said C. Haines & Co. 
and Robinson shall be perfected, | agree to convey to said C. Haines 
& Co. and Robinson the right to run logs through Devil river over 
and through any lands owned by me, said Oliver, and for that pur- 
pose to dam said river and to flow any lands that may be necessary 
for the purpose of running logs or making any boom to hold logs. 

In witness whereof I have hereunto set my hand and seal this 
2nd day of ( ctober, LSOS. 

DAVID D. OLIVER.  [srat.] 


3588 Exuipir “Q.” 


Burra.o, Nov. 20th, 1868. 
H. 8. Cunningham, Esq. 

Dear Str: I have seen Mr. Mason, and he says he wants the land, 
but has no money, and does not know what the land is worth. He 
said he would do this: that he would give me his notes for seven 
hundred dollars for sixty days and he would hold the land until it 
could be looked over, and if it was what it looked to be he would 
buy, and all I had round the shore. I want vou to make out a deed 
of the following lands. Have it made to blank, of Detroit Mich., 
and the name can be put in here. Execute the deed in full, except- 
ing the person’s name and stamps, and send it as soon as you can to 
me at Michigan Exchange. If 1 can get Mr. Mason’s note for $700 
[ ean get Preston to cash it for me, and will be able to let you have 
$50, and send George $300, and perhaps more, and that will help 
him some now, and then I can get some more by-and-by. The 
lands are as follows: | 

In town. 30 north, range 8 east, section 31, 5. E. } of S. W. 3. Look 
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and see if I deeded this to you; I think not, for I did not know that 
I owned it until I found it in the U.S. Land Office in above town. 
and range. 

Section 31, S. W. } of N. E.}; the N. 3 of 8. E. }, S.E. } of S. E. }, 
Preston lands. 

Section 32,8. W. } of S. W. }, I deeded to you. 

Section 32, E. 3 of 8. W. }, Preston lands. 

Section 32,5. W. 4 of S. if }, Preston lands. 

You may see me down again to Buffalo before I go up. Parties 
have just come down from that marble quarry with nice specimens, 
and I am working Roots in the matter, and you tell Colgrove that 
I may be down to see him, and if he wants to make something he 
probably [will] have a chance to do so. I think it is a good thing. 
There is a good deal of stir here, but money is very tight. 

Richard will be himself again in a short time. 

Yours truly, 


DAVID D. OLIVER. 
3589 Exnuisit “ P.” 


Two dollars lor value received I hereby sell, assign, transfer, 
rev. stamp, and set over unto Garret B. Hunt and Jacob Eschle- 
cancelled. man, of Clarence, Erie county, New York, all my righf, 
title, and interest in and to a certain bond and mort- 
gage made and executed by David D. Oliver, of Alpena, Michigan, 
to Garret B. Hunt, Jacob Esechleman, and Henry S. 
Ten dollars Cunningham, which mortgage bears date November 
rey. stamp, seventeenth, 1866, and was recorded in the register’s 
cancelled. — office, in the county of Alpena, in the State of Michi- 
gan, in liber A of mortgages, on pages 297, 298, 299, 
and 300 thereof. 

In witness whereof I have hereunto set my hand and seal this 

second day of September, A. D. 1868. 

[SEAL. | HENRY S. CUNNINGHAM, 


Sealed and delivered in presence of— 
BENJ. H. WILLIAMS. 
F. BARTON. 


Srate oF NEw York, 
County of Erie, City of Buffalo, f 


On the second day of September, A. D. 1868, before me personally 
vame Henry 8. Cunningham, to me known to be the same person 
described in and who executed the foregoing assignment and ac- 
knowledged the execution thereof. 

| BENJ. H. WILLIAMS, 
Com. of Deeds for Buffalo. 


STaTE OF NEw YORK, \ 
Erie County, Clerk’s Office, § 

I, John H. Andrus, clerk of said county and of the courts thereof, 
do hereby certify that Benj. H. Williams, whose name is subscribed 
to the proof or acknowledgment of the annexed instrument in writ- 


8S. 


| i 
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ing, was, at the time of taking such acknowledgment, a commis- 
sioner of deeds for the city of Buffalo, in said county, duly commis- 
sioned, sworn, and authorized to take the same; and, further, that 
[am well acquainted with his handwriting, and verily believe that 
the signature to the said proof or acknowledgment is genuine; and, 
further, that the annexed instrument is executed and acknowledged 
according to the laws of the State of New York. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said county, at Buffalo, this 13th day of November, A. D. 
LS6S. 

[SEAL. | JOHN H. ANDRUS, Clerk. 


[| Five-cent rev. stamp, cancelled. ] 
yn ¢ Y oes ry (CSS 9? 
3590 Exuipir “Q. 
Garret B. Hunt's T: stimony. 


Five dollars rev. This indenture, made this twentieth day of 
stamp, cancelled. November, 1866, between George W. Hawkins, 
of Royalton, Niagara county, N. Y., of the first 
part, and Calvin Haines, of the city of Lock port, Niagara county, 
N. Y., of the second part, witnesseth: That in consideration of the 
premises hereinafter stated the part- of the first part has sold, and 
by these presents does grant and convey, to the said party of the 
se¢ond part, his heirs and assigns, all that tract or parcel of land sit- 
uated in the town of Royalton, in the county of Niagara and State 
of New York, and distinguished as the northwest part of lot number 
ter}, in the thirteenth township and fifth range of the Holland pur- 
chase, so called, bounded south by lands deeded to Julius H. Bene- 
didt nine chains and thirty-six links, west by lot number twelve forty- 
two chains and nineteen links, north by lot number fifty-three nine 
chains thirty-six links, and east by land deeded to Josiah W. Reed, 
and containing thirty-nine and one-half acres of land, more or less, 
being the same premises deeded by John Oliver and his wife to the 
party of the first part by deed dated September 22nd, 1865, and _re- 
corded in the clerk’s office of Niagara county in book number 102, 
at page 427. 

Also all that tract or parcel of land situated in the town of Royal- 
ton, in the county of Niagara, in the State of New York, being the 
west part of lot number fourteen, in township number thirteen, in 
range five, bounded and described as follows: 

On the north by part of lot number fifty-three ten chains and 
forty links,on the west by lot number sixteen sixty-four chains fifty 
links, on the east by a line parailel to the west boundary, and dis- 
tant therefrom ten chains forty links, seventy-six chains, and on the 
south by Tonawanda Creek ten chains and forty links, containing 
seventy-three acres, more or less, being the same premises which 
were conveyed to the part- of the first part by Rufus 8. Bracket and 
wife by deed dated August 24th, 1865, and recorded in the clerk’s 
office of Niagara county in book No. 102, at page 430. 

Also all that tract or parcel of land situated in the town of New- 
stead, in the county of Erie, in the State of New York, known and 
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distinguished as part of lot number thirteen, in township number 
thirteen, in range five, of the Holland purchase, so called, bounded 
and described as follows: East by lot number eleven fifty-five chains 
and sixty-five links, south by lot number thirty-five twenty chains, 
west by lot number fifteen sixty-eight chains, and north by the 
Tonawanda Creek, containing one hundred and eighteen acres, more 
or less; excepting and reserving, however, from the same twenty- 
nine and a half acres heretofore deeded by John Oliver to William 
Oliver, there being of the premises hereby conveyed eighty-eight and 
one-half acres, more or less, being the same premises conveyed by 
John Oliver and his wife to the party of the first part by deed dated 
Septem ber 22nd, 1865. 

Whereas on the day of the date hereof the party of the first part, 
with one David D. Oliver, entered into a contract with Calvin Haines, 
the party of the second part hereto, by which they, the said George 

W. Hawkins and David D. Oliver, in consideration of the 
0091 covenants and agreements contained in said contract, amongst 

other things agreed to deliver to the party of the second part 
hereto, at the city of Buffalo, N. Y., at different times between the 
first day of June and the first day of October, 1867, one million and 
five hundred thousand feet of lumber; 

And whereas in consideration thereof the said Calvin Haines did 
therein agree to and did pay and advance to them, said Hawkins 
and Oliver, the sum of five thousand dollars, as a part of the pur- 
chase price for said lumber; 

And whereas by the terms of said contract the damages for a 
breach of the terms and conditions thereof were fixed and stipulated 
at the sum of five thousand dollars, and which said contract bears 
date on the 20th day of November, 1866: 

Now, therefore, this grant is intended as a security for the faith- 
ful application by said Hawkins and Oliver of the said sum of five 
thousand dollars so advanced by said Haines in payment for lum- 
ber which shall have been delivered by them to bim under and by 
virtue of the provisions of said contract, and as stated and agreed 
therein, and as secarity for the faithful performance by said Hawkins 
and Oliver of the provisions and conditions of said contract on their 
part to be performed, and also assecurity for the payment by them, said 
Hawkins and Oliver, to said Haines of the said sum of five thousand 
dollars,so fixed and agreed upon,as stipulated damages for a failure to 
perform or a breach of said contract, in case of said breach and failure 
on the part of them, said Oliver and Hawkins, according to the 
terms and conditions of said contract. 

And this conveyance shall be void in case of the faithful perform- 
ance of the terms and conditions of said contract by the said Oliver 
and Hawkins, and in case of the application of said sum of five 
thousand dollars so advanced by said Haines in accordance with 
the terms and conditions of said contract, but in case default shall 
be made by said Oliver and Hawkins in the proper application of 
said sum of five thousand dollars so advanced as provided in said 
contract, it shall be lawful for the party of the second part hereto, at 
any time thereafter, to sell said premises as any part thereof in the 
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manner prescribed by law, and out of the moneys arising from such 
sale to retain the amount of said five thousand dollars so advanced, 
with interest thereon from this date. 

And in case default shall be made by said Oliver and Hawkins in 
the performance by them of the terms and conditions of said con- 
tract, then it shall be lawful for the party of the second part hereto, 
at any time thereafter, to sell said premises, or any part thereof, in 
the manner prescribed by law, and out of the moneys arising from 
such sale to retain the amount of said stipulated penalty of five 
thousand dollars, with interest thereon, from the time of such failure 
to perform, together with the costs and charges of making such sale, 
and the overplus, if any there be, shall be paid by the party making 

such sale on demand to the party of the first part hereto. 
do In witness whereof the party of the first part has hereto set 
his hand and seal this 20th day of November, 1866. 


W. HAWKINS. [seat] 


Words “in the,” line A, page 6, and lines 2 & 3 of same page 
erased before signing and words “ & seal” in line 11, page 7, inter- 
lined before signing. 

H. D. SCRIPTURE, Witness. 
Strate or New York, | 
> SS - 
Niagara County, j 


On this 20 day of November, 1866, personally appeared before me, 
the undersigned, George W. Hawkins, to me known to be the same 
person named in and who executed the foregoing mortgage, and ae- 
knowledged that he executed the same. 

JOSHUA GASKELL, 
Notary Publie. 


I, Calvin Haines, the mortgagee named in a certain indenture of 
mortgage bearing date the 20th day of November, 1866, executed by 
George W. Hawkins to me, and recorded in Niagara county clerk’s 
office, in book of mortgages No. 105, page 58, and also recorded in 
rie county clerk’s office, in book of mortgages No. 1SO, page 457, 
for value received of Garrett B. Hunt, do hereby sell, assign, trans- 
fer, and set over to the said Garrett B. Hunt, his heirs and assigns, 
forever, the said mortgage and all the money thereby secured to be 
paid without recourse to me. 

Witness my hand and seal this 7th di ay of wc 1869. 


. HAINES. 


STaTE OF New York, | 
Niagara County, { 


oOo * 


On this 7th day of September, 1869, before me personally ‘ame 
Calvin Haines, to me personally known to be the individual de- 
scribed in and who executed the foregoing assignment, and acknow]l- 
edged that he executed the same. 

P. D. WALTER, 
Notary Public. 
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3593 Exuisit “ R.” 


This memorandam of agreement, made this twenty-fifth day of 
July, 1868, between E. & G. R. Haines and C. Haines & Co., of the 
first part, and David D. Oliver, of the second part, witnesseth : 

Said E. & G. R. Haines, in consideration of one dollar, and the 
premises and provisions herein contained, agree to discharge said 
Oliver from all claims against him if said Oliver shall pay said E. 
& G. R. Haines & Co. on the fifth day of September, 1868, the full 
sum of ten thousand five hundred dollars; said C. Haines & Co., for 
like consideration and under like conditions and manner, agree to 
discharge said D. D. Oliver from all claims against him, the full sum 
of seventeen thousand dollars, if paid on said fifth day of September, 
1868; which said discharge is to cancel a certain contract for a half 
million feet of lumber executed by me in the firm name of Oliver 
& Robinson. 

Said Oliver, in consideration of the above provisions and prem- 
ises, and of one dollar to him in hand paid, hereby agree with said 
E. & G. R. Haines & C. Haines & Co. as follows: If he does not pay 
said sums above named on the fifth day of September, 1868, that he 
will, on said fifth day of September, 1868, or as soon thereafter as 
the necessary papers can be executed, sell, transfer, and make over 
to said E. & G. R. Haines & C. Haines & Co., if they so choose and 
determine to buy, all and singular as follows, to wit: 

Ist. All his interest in the firm business and assets of the firm of 
Oliver and Robinson, of Ossineke, Alpena Co., Michigan, together 
with all the real and personal effects of said firm. 

2nd. All lands owned by said Oliver in whole or in part by deeds, 
bonds in law or equity, situated in towns. 28 & 29, range 8 east, in 
Alpena & Alcona counties, State of Michigan. Said Oliver reserves 
to himself in said township only a homestead, being E. § N. W. 4 
and 8. 3 N. E. } sect. 14, town. 29, range 8 E., being 160 acres, but 
is to cede such portions of said homestead necessary in banking 
logs and running said logs, and for the use of dams, booms, or 
back-water, and waives all damages arising from the said use of said 
river. Said Oliver also sells to said first party all claims, bonds, and 
mortgages due by George J. Robinson to said Oliver, or to be due 
or payable. 

The conditions of said sale by said Oliver is that said party of the 
first. part is to pay, liquidate, or provide for the payments due from 
said Oliver as follows: $37,000 to G. B. Hunt et al., or about the 
sum of thirty-seven thousand dollars ; to James B. Wayne, or 
about the sum of ten (10,000) thousand dollars; $11,000 to David 
Preston,or about the sum of eleven thousand dollars; 3,000 to James 
H. Hill, or about the sum of three thousand dollars. 

It is understood that said first parties, if they consummate this 
purchase, shall discharge said Oliver from all his said liabilities to 
them, and, further, to hold said Oliver good as against all liabilities 
of said firm of Oliver & Robinson. When said Preston is so paid 
as provided for, said Oliver will furnish said first parties with said 
Preston deeds and conveyance for such portions of said Oliver lands 


—s) 
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as are situate in towns. 28 & 29 N., range 8 E.,and now in said Pres- 
ton’s name and hands as collateral to said eleven thousand dol- 

lars. 
3094 If said purchase is consummated said first parties are to 

discharge G. W. Hawkins from all liabilities to them grow- 
ing out of his “business connections with said Oliver. Said Oliver 
will furnish to said first parties abstracts of title to all said lands 
before the twentieth day of August, 1868. It is especially under- 
stood that said Oliver, if he makes such sales to said first party, will 
sell to them his good will in said business and in eve ry matter and 
manner pertaining to the affairs of said property and business, and 
will in nowise act to hinder its operations, but will give all reason- 
able aid and countenance to its best interests and ends. Said Oli- 
ver is to be paid by said first parties in the consummation of his 
said sale the full sum of ten thousand dollars in manner as follows, 
to wit: Five thousand dollars in cash at the execution and delivery 
of the papers and the balance five thousand dollars as the first par- 
ties may arrange with said Oliver’s creditors, Tillman, of Detroit; 
MckKae, Gordon & Bacon, of Detroit; T. H. Eaton, of Detroit, & C. 
& T. B. Spencer, of Saginaw, or any or all of them, up to said sum 
of five thousand dollars. If the above sale is consummated Oliver 
will then give said first party the are . purchase the +. 


lowing lands, to wit: E.3 S.W.7 5S N. BE. } N. BE. 2 8, ¢ 
N. W. frac. } N. W. frac. } S. +4 by S, W. frac. 4 N. K.}+ & 4 4 é 
N. W. 358. 31, by E. 3S. W. S. W. 458. E. 48.32, & lot 4, S. 33, 


all in towns. 29 & 30 N.,1 cbs 8 Ki. & 9 EB, & being 561.74 acres, 
at the full sum of ten dollars per acre, free of incumbrance & of 
good title, or said Oliver will sell stumpage on said lands at two 
dollars per thousand feet. In the deeding of said Preston lands to 
said first party said first party are to obtain the consent of George 
J. Robinson as against said Oliver. 

Said Oliver, in case he tenders said first parties the money pro- 
v ide d for in this instrument, is to pay the expense of examining the 
quality and quantity of said lands. 

Oliver also reserves from this sale one acre of land from lot num- 
ber one, in section 12, T. 29 N., R. 8 E., now occupied by Mrs. 
Micholowski. 

In witness whereof the parties have hereunto set their hands the 
day and year first above written. 

. HAINES & CO. 
DAVID D. OLIVER. 
Witness: 
GEO. J. ROBINSON. 


[Ten cents rev. stamp, cancelled. ] 


3595-3597 [Exhibit S,Williams, omitted, per stipulation of counsel. | 
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3598 Exuipit “ A.” 


SEPTEMBE 


Sold boarding-house, on act.: 


1630 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


ii oc gictecadeanieiniinctpcennursielaian 1 60 
2) I > 20 
I HU 
ne ee dis momma 2 25 
Sold farm. on act.: 
; DOL Sune meal, 200 toe. @ Gé4........-.com 12 00 
Bo’t of L. W. Linton & Co., on act., for steam 
mill: 
Mdse., as per bill Aug. 27, 1868.-_--. --- 15 37 
Sold D. D. Oliver, on act.: 
ea <— OU 
eS EE i innwdanknnnmccnnen 7 OO 
2 pr I eS SO 
] pce i nines SO 
Gy OSS SSE ESSE SSIES ae a ee 4 80 
1? do. me oA... ees aie Se > Ss 
TES ERI MES tl A a emt ae 10 
Mdse., dr.: 
To bill’s Ee ae bo OO 
For due-bill given to Ch: sles Bla ALC oh ard 
this day for ‘goods bo’t of | eodlan. 
Mdse., dr.: 
To Mu wilock OS Raa tea ne a tees 15 40 
For ] pr boots to Geo. B. Melville. 12 OO 
- repairing boots for I. Tatodye-. 1 75 
i ‘ . teever.. i Zo 
e ‘a ee, GE: Bs Bic ncnne oe 40) 
15 40 
Sold G. J. Robinson, on act.: 
we Douls..... (PO eR REN Oe ce a en 6G 00 
3599 Exureir A 1. 
Sold B’d shoes, on act.: 
2 b’x sardines PERM EEO GM SEC SECA sce ED 50 
incite Wincin: ines winre Sc sshibiioniie stianion 25 
Sold mill, E. & E., on aet.: 
iii iaics simcaigntnnik we wicleaiin deutsch Goin 3 25 
Sold D. D. Oliver, on act. : 
ee NN 0 Biodome ening mem 10 00 
Sy I A ID iti tech nghincaeectignewen wecines 6 00 
1 p’'r shoes, 2.00; 85} y’ds prints, 10.63-. 12 68 


rR 4, 1868. 


7 65 


12 00 


18 35 


BD OO 


6 OO 


28 63 
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9 Gave draft on P. Gilihu & Co., favor James 
G. Robinson, to pay Weeks & Bros., as per 


ee aie 214 03. 214 03 
Gave draft at sight on Geo. B. Gean & Co., 
or Feber POGOe. Be. won unde cms 67 09 67 O09 
10 Accepted Jacob Corbin’s order on us, favor J. 
eR SS ae een com S| 14 OO 14 00 
Sold Geo. J. Robinson, on act.: 
Be Bk Se eS. ee ee 50 


In consequence of David D. Oliver’s recorded sale to Henry 8, 
Cunningham his personal credit is discontinued on these books until 
it is made known to me how such credits are to be provided for, & 
whether they are authorized by said Cunningham, 

G. J. ROBINSON. 
3600 Exuibit “A” 2. 
Sep. 11th, 1868. 

Know all whom it may concern, that there appears on record a 
sule by David D. Oliver, of his interest in the copartnership of Oli- 
ver & Robinson, and that the subscriber is not advised as to its legal 
bearings on himself or said firm, but he saves or reserves to himself 
all his legal rights. And be it further known, that he will retire 
from said firm & its business as provided for in its articles of copart- 
nership, to which reference is made. 


Sep. 11, 1868. GEO J. ROBINSON. 
Sold Geo. J. Robinson, on act. : 
2 doz. spools thread @ 90 -..-------.---- 1 SO 
Sage "3-3; es clas 1 20 
3 00 
Steam mill, on act.: 
ee De: Bs Se Oe OF vn. cine kent come 2 50 
36 Ibs. spike es > oO 
- 7 00 
Sold boarding-house, on act.: 
BR, WE os ba oles dae cee tweens o 1 00 
5 i aia & Cede denne nin SU 
1 SO 
Bo’t of Barlow & Potter, on act. : 
lor steam mill, 26} Ibs. Manilla rope @ 28- 7 do 7 30 


3601 ExuHipit A 2. 
Sep. 12, 1’68. 
Sold boarding-house on act. : 


LS. Fee. SU Oe Ue hk tata ie dc qeenn 4 50 
ae ie, eo ccmbe 5 25 


Sold steam mill on act.: 


4 mem. &. G8 cikcccsias ao 3 20 
1 bbl. lubricating oil, 42 galls.@ 10$---- 952 50 


LARTER REET OE Ee. mH - 


earner 
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Sold to C. Haines, of Lockport, N. Y., on act. 
Aug. 4, 1863, per schooner H. A. Richmond, 
per cargo, as follows: 


2,4 50 ft. clear pine lumber @ 45.00 .... 123 75 
a 152 64 
ae a i tliat wien cnt ISS 87 
bU,934 ft. common @ 16.00............ 958 94 
eT ee | ee 258 69 


1,682 O09 


Received in payment for above as follows: 


NEON on stitnseisetgetihiniatipescmidnientiinn teatied aliliann. <a ae 
8 ogee aff RR ee ee o42 18 
See SRO G8 NE vi cittcscen. cheimnn nome 1,000 00 
Am’t endorsed on note due 1-4 Sep. ~---- 020 79 
1,682 09 
Bo’t of Barlow & Potter for mill on act. : 
I I es ciclccies ealiaenien eastiienintniice 7 00 
1 14-inch file, } round file -.--.. ._-_- ios 1 13 
i eorinii th mney 1 00 
9 13 
14 Sold boarding-house on act.: 
: I i wae aa alesis 3 20 
a WORE TE BD oo snc niin winnie wip anion | 00 
4 20 


12 Bo't of Barlow & Potter on act: 
2 aes lacing feather, 4.00 .............. 8 00 


For steam mill, per bill Sep. 4, 1868. 
3602 Exuipsit “A 8. 
Toland’s Testimony. 


OSSINEKE, April 22nd, 1868. 
G. Zz, Robinson, Esq. 

Dear Sir: Yours of the 15th was duly ree’d, but I had no time 
then to answer. ‘Having looked the matter over carefully, I make 
this case: The mortgage was given to secure 8,000 doliars. To E. & 
G. R. Haines, of Buffalo, 4,000 dollars: and to C. Haines & Co., of 
Lockport, 4,000. I have paid them since that time that am’t, which 
has been applied by them on other indebtedness without any elec- 
tion of mine. When I settled with them the past winter, E. & G. 
R. Haines settled all debts, dues, and demands, and took took my 
notes. The first one is 82.000, payable Ist day of July, and C, 
Haines & Co. settled by contract that was vepudiated. If they 
should undertake to foreclose, I shall claim that the mortgage is 
paid. There is a condition in the mortgage stating that | could 
saw the logs so long as they rec’d the lumber , and I sawed and de- 
livered to them about one million, and E. & G. R. Haines has no 
claims or mortgage whatever until the first day of July, and not 
then if I pay the note. I told Ranney so when he was here. Ialso 
told them that I considered them foolish that they did not accept of 


eee os mes, a.) 
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your proposition at one, for if O. & R. would assume $6,000 for O. 
they would be sure of so much, and would be as sure of the balance 
from O. as they are now, and upon this advice they started back to 
see you and buy the lumber. In view of the matter, 1 think you 
acted wisely in making them that proposition, and hope you have 
concluded a trade with them. I have ree’d another letter from 
Preston, stating that he will take 4 of his pay June Ist; $? July Ist; 
} August Ist; ‘and balance Sept. Ist, but insists that I shall come 
down by first May and settle the matter up, and I shall come down 

the last of next week. I can run logs every other day. There is 
now one solid jam of logs from the pond to the State road bridge. I 
am running the logs from the reservoir dam. The upright in the 
water mill started yesterday, and runs well; can make lumber with 
it cheaper than with steam mill. I shall start the lath mill as soon 
as. I can get the belts. The owner of the brig E. Cohen undertook 
to play dog, and I have had the sheriff put a ship-keeper on board. 
Schr. Fremont came here to-day, and I am loading her at the end 
of the dock. The mill is idle to-day; cleaning boilers, mending 
arch, and putting on crank. The old one was loose on the shaft as 
soon as the keys was out, and [when] they are loose the crank slipped 
off with a few raps with the sledge; it never was shrunk on. We 
are almost out of provisions, and expect some up on the Marine 
City. I am crazy with work, and have to do my writing after night, 
and as it is now ten o’cluck I will bid you goodnight. 


DAVID D. OLIVER. 
3603 Exuisir “A 4.” 


Assets of Devil River Property. 


2 million feet logs, worth $8 per M--.. -.----..-..-... $16,000 00 
DEGOR, CF) BRIG a cin ccnnimsciounedsie Sinaia sibel co nmshpuian |: A 
Teams, tools, and advances to men ....-.-..----...... 3,000 00 
Cash to buy present supplies-_- --- AE AS ea 10,000 00 
$37,000 00 
Liabilities. 
SO We Race seed a eadasiniehacidlas dpaieaasadaaiiots 12,000 00 30,000 
SO SUS .. inc cudtied dsmaene 8,000 00 = 4,000 
BO Beeb daw k cs wdc keicasesede ab eae 2,000 00 
BO BEMIS «view cccciecmee sweden 12,000 00 
SO CURETY POLOONG 6c cn wnicinciuiindaiiels 5,000 00 
39,000 00 
OOD cncicures: insdsciatsieihcht ian nesasstcaslidaciin seloa naaalialiaia 10,000 00 


29,000 00 


QO. will sell to R. conditionally one undivided } interest in 17,000 
acres of land in the vicinity of Devil river, Alpena Co., Mich. and 
the improvements thereon, amounting to 50,000 dollars, for the sum 
of $35,000 dollars, as follows: Said R. “shall pay said O, $15,000 and 
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put in 5,000 for his } $10,000 O. may use to pay his liabilities, and 
$10,000 shall be used in buying supplies. R. shall use his entire 
time and faculties in the business, and shall receive from the entire 
firm $ for one year’s services. .Said R. shall have a stipulation 
in writing stating— 

Ist. That if said R. shall pay O. $35,000 at any time within one 
year from date, then said O. shall give a good unincumbered title 
to the said } within 30 days from notice of such intention to pay 
said money. 

2nd. For six months next after this said R. shall havea lien upon 
all the logs and one-half the lumber sawed after the close of navi- 
gation as security for twenty thousand dollars he puts into the con- 
cern and one-half of his salary, with seven per cent. for the use of 
his money if said R. wishes to withdraw from the firm at that time. 

ord. If said R. shall stay in the concern for one year, then he 
shall be entitled to withdraw from the concern his $20,000 dollars 
put in by him and } of the net proceeds of the mill and leave the 


firm, and said O. shall be at liberty to discard said R. as a partner, 


and may refuse to deed } of the premises as aforesaid unless said 
R. shall pay the said $35,000 before the expiration of the year as 
aforesaid. 


3604 Exursit “A 5.” 


OsSSINEKE, June 18th,’68. 
Geo. J. Robinson, Esq. 

Dear Sir: Yours of the 10th is at hand to-day. I hope you will 
be able to arrange with J.C. R. R.; we must learn what there is 
wanting and endeavor to fill the bill, unless you make other ar- 
rangements. J. B. W., I think, “gobbled” too much on the start ; 
we will know when he comes out; I am pleased that you are beyond 
a scare, and also pleased that we shall be able to hand our creditors 
their money in a short time, so that J. B. W.’s blow aimed at us will 
fall on his own head. For me to make arrangements with J. B. W. 
to distress O. & R. would be like stealing money out my own purse, 
and I cannot see any honest reason why you should; we have had 
a fine rain and in the nick of time, when the mill is idle, of which 
you have learned ere this. We shall run to-morrow, and will get 
the logs all down in a solid jam as close as they can be run; there 
is now one solid body of logs from the steam mill to the junction of 
the branches; nearly all the rollways are in and we have some of 
the McKay logs down to the dam and will run them the next flood; 
we are loading a vessel at the dock. Hope we will have no more 
until the mill starts up again ; am getting lumber and slabs cléaned 
up nicely, and hope you will be able to collect as fast.as the lumber 
is delivered. Many do before. 


Yours, truly, DAVID D. OLIVER. 
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3605 Exurpit “A 6.” 
Detroit, Dec. 18th, 1868. 
G. J. Robinson, Esq. 

Dear Sir: When I saw you last I expected to have been home 
long before this, but I have got on track of some land matters that 
has employed me most of the time; I went to see Weston and he 
said he would come up inthe spring; if-I had the property in shape 
that they could buy it; I think I can keep that all right; I have to 
go to Marquette, and will ury and ret home before New Year’s; I 
saw Haines about ten days ago, and he seemed to be all right; I 
hope. you will see that my family is cared for until | come up, and 
[ will make all right. 


Yours, DAVID D. OLIVER. 


9 


8606 Exuipbit “A 7. 
H. M. Robinson, Esq : 


[ estimated the lumber now on hand, and find that we have 450 
M ft. on dock ; we are cutting 50 M ft. per day. 
Very respectfully, yours, G. B. MELVILLE. 
Dated at Ossineke, October 31st, 1868. 


3607 Exuipbit “A 8.” 


Whereas Henry M. Robinson, of Detroit, Michigan, has this day 
consented and agreed to guaranty a certain contract of Oliver & 
Robinson with Calvin Haines & Philip M. Ranney, of Lockport, for 
the delivery of 500,000 ft. of pine lumber, of the character and at 
the times [and | in the manner set forth in said contract, which 
bears date Feb’y 6, 1868, and to which reference is hereby made; 
and whereas said contract and the proceeds thereof is largely for 
the benefit of myself, inasmuch as the same is applied to the pay- 
met of the interest due on my mortgage to Cunningham, Hunt, 
and others; and whereas I am desirous of securing said Henry M. 
Robinson against all loss or damages growing out of his said guar- 
anty of said contract. . 

Now, therefore, I, the said David D. Oliver, do hereby, in con- 
sideration of one dollar, to me in hand paid fo said Robinson, agree 
and covenant with him and his ’assigns fully and faithfully to in- 
demnify and save him harmless of and from all loss or damage of 
every sort and kind that he may be put to by reason of his having 
given said guaranty as aforesaid. As a security for this engagement 
and covenant I do hereby pledge to him and his represéntatives 
all my interest as a partner in the firm of Oliver & Robinson, and 
do further authorize him to collect the same from said firm and to 
have the same charged against me on the books of said firm; or, 
failing in that, to enforce the same as a lien against my said copart- 
nership interest to the fullest extent of any claim that may arise or 
spring out of said aforesaid covenant of guaranty. 

Done at Detroit, Feb’y 11, 1868. 

DAVID D. OLIVER. [seat] 


[Three two-cents rev. stamps, cancelled. ] 
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3608 Exursit “A 9.” 


In the Circuit Court of the United States for the Eastern District of 
Michigan. In Chancery. 


Davin D. OLiver, Complainant, 
vs. 
GARRET B. Hunt, JaAcop Escoetman, Henry 8S. CuNNINGHAM, 
Philip M. Ranney, Calvin Haines, and George J. Robinson, De- 
fendants. 


STATE OF MICHIGAN, } 
Ingham Connty, — § 


> SS My 


Martin Hupson, being duly sworn, deposes and says: 


I reside in the city of Lansing, State of Michigan; I am 52 years 
of age; I am proprietor of the Lansing House, a hotel in said city, 
and have been the proprietor of said hotel ever since it was ope ned 
in°1867. 

A register has been kept in said hotel ever since the house was 


opened, in which the names of guests are entered at the time of 


their arrival. 

Here entries are usually made by the guests themselves, each sign- 
ing his own name. 

I have examined the volume of the register in use in the said 
hotel in the month of August, 1868, and find under the date of Au- 
gust 21st, 1868, among the entries of-arrivals the name of H.S. 
Cunningham. 

I do not know the handwriting, neither am I acquainted with any 
yerson of that name ; the entry was made August 21st, 1868; it could 
not] have been made at no time since then without being made as 
an interlineation. 

The entry is regular in every respect, and is the third arrival reg- 
istered on said 21st day of August. 


And further this deponent saith not. 
MARTIN HUDSON. 


Subscribed and sworn to before me this 17th day of February, 
A. D. 1871. 
J. EUGENE TENNEY, 
United States Circuit Court Commissioner 
for the Eastern District of Michigan, 
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8609 Exuisit “A 10.” 


In the Circuit Court of the United States for the Eastern District of 
Michigan. In Chancery. 


Davip D. OLtiver, Complainant, 
vs. 
GARRET B. Hunt, Carvin Hatnes, Jacop EscHLeMan, GEORGE J. 
Robinson, Henry 8. Cunningham, & Philip M. Ranney, Defend- 
ants. 


EASTERN District oF MICHIGAN, 88: 


Aaron W, Tyrrell, being duly sworn, deposes and says that he is 
a resident of Detroit, in the district and State aforesaid ; that he is 
an alderman of said city, and ‘one of the proprietors of the Cass 
House, a hotel in said city, and was a proprietor thereof during the 
month of August, A. D. 1868. Deponent further says that he has 
examined the register kept in his house for the entry by guests of 
their names for the month of August, 1868, and that he finds the 
name of Henry 8. Cunningham entered thereon under date of Au- 
gust 20th, 1868; that deponent knows from the mark upon said 
register that the person whose name is so registered came to break- 
fast and took breakfast at his hotel on that day, but how long he 
he remained he is unable to state. And further deponent says not. 


A. W. TYRRELL. 


Sworn and subscribed before me this 17th day of February, A. D. 
1871. 
J. W. A. S. CULLEN, 
Notary Public, Wayne County, Michigan. 


3610 Exuripsit “A 11.” 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. In Chancery. 


Davip D. OLiverR, Complainant, 
v8. 
GarRET B. Hunt, JAcop Escuteman, Henry S. CUNNINGHAM, CAL- 
vin Haines, Philip M. Ranney, & George J. Robinson, Defendants. 


Epwarp Lyon being duly sworn, says that he is the propriotor 
of the Michigan Exchange, of Detroit, and was such proprietor on 
the 22nd day of August, 1868; that on said day the name of Henry 
S. Cunningham, of Buffalo, N. Y., was entered as a guest at said 
Michigan Exchange on the register of visitors belonging to said 
hotel, and in his own proper handwriting ; that he has seen him 
write his name; that said Cunningham is known to this deponent, 
as is also said signature, and that said recorded signature he knows 
to be that of said Henry S. Cunningham, one of the above-named 
defendants, as it is entered on said we on said 22nd of August, 1868, 
and further deponent saith that said Cunningham has been a guest 
of said hotel on several occasions, and is well known to this de- 


ponent. EDWARD LYON. 
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Sworn to and subscribed before me, on this 18th of Feb’y, 1871. 


Sworn to and subscribed before me, this 17th day of February, 
A. D. 1871. 
[SEAL. | EDWIN F. CONELY, 
Notary Public, Wayne County Mich. 


3611 | Exurpit “A 12.” 
OssiNEKE, Sept. 9th, 1868. 

Shipped in good order by H. M. Robinson, for and on account of 
whom it may concern, on board the scow American Champion, 
whereof R. H. White is master, now lying in this port and bound 
for the port of , the following account of lumber, to be delivered 
in like order at the port of destination, and to the consignees specified 
in the margin, for the following price per thousand: Lumber, $—; 
lath.$—; pickets,$—; shingles,$—; the dangers of navigation only 


excepted. All claims for damage or demurrage, not noted in this bill 
of lading before signing, are hereby waived. 

In witness whereof, the master of this vessel has signed bills of 
ladiug, all of this tenor and date, one of which being accomplished, 
the others to stand void. 

Geo. b. Green & Co., Detroit, Mich., consignees : 


1,619 ft. Ist clear pine lumber. 
2,321 ft. 2nd clear pine lumber. 
20,569 ft. common stock boards. 
5,804 ft cull stock boards. 
37,857 ft. common lumber. 
12,972 ft. cull lumber. 
14,575 ft. clear Norway. 
6,340 ft. select common. 
21,155 ft. common seantling. 
2,150 ft. cull scantling. 
43,168 ft. common timber. 
1,450 ft. cull timber. 


169,980 
Detroit & Milwaukee R. R., Detroit, Mich., consignees: 
10,047 ft. timber. 


180,027 

Freight on lumber—except timber—to be current rates and freight 
on timber to be twenty-five cents [per] M ft. more than lumber rates. 

Advance charges, $4. 

(Signed) R. H. WHITE. 

Endorsed on cover: E. Michigan. C.C. U.S. No. 214. Garrett 
and Jacob Eschleman, appellants, vs. David D. Oliver. Filed 9th 
April, 1888. 
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QoTOBER TERM, 1883. 
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GARRETT B. HUNT & JACOB ESCHELMAN, APPELLANTS, 
Vs. 


DAVID D. OLIVER. 


RETURN TO RULE TO SHOW CAUSE WHY SUPERSEDEAS SHOULD NOT 


ISSUE. 
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HUNT ET AL. V8. OLIVER. 
Supreme Court of the United States. 


Davip D. OLIVER, COMPLAINANT, ) 
rs. | 
Garrerr B. Hunt AND JAcoB EscHELMAN, IM- 
pleaded with Henry S. Cunningham, Calvin { 
Haines, Philip M. Ranney, George J. Robin- | 
son & Henry M. Robinson, defendants. 


The circuit court of the United States for the eastern district of Michi- 
gan, in obedience to an order from the said Supreme Court directing it to 
show cause why a writ of supercedeas should not issue in accordance with 
the prayer of Garrett B. Hunt as set forth in his petition to said Supreme 
Court, certifies and Says : 

1. That this court, after considering the pleadings and proofs, and the 
arguments of counsel in said cause on the 19 day of April, made and 
entered an interlocutory order and deeree and order of reference, a copy of 
whieh is attached hereto marked “ Interlocutory decree.” 

2. That after due proceedings had on said order of reference, and the 
report of the referee to this court, this court on the 21st day of Septem- 
ber, 1882, made a final order and decree, a copy of which is hereto attached 

marked “ Exhibit Final Decree.” 
2 3. That thereafter the said defendants, Garrett B. Hunt and 

Jacob Eschelman, claimed an appeal separate from their codefend- 
ants, and proceeded to perfect their appeal within the sixty days provided 
as a limit for the filing of a bond which shall act as a stay of execution. 

4th. ‘Phat thereafter, and on the 8th day of January, 1883, said David 

D. Oliver applied to this court for a writ of assistance to put him in pos- 
session of all lands in controversy in said cause not affected by the appeal 
taken by defendants, Hunt and Eschelman. 

5. That in opposition to said motion several affidavits were filed, and 
reliance was had on title claimed to have been derived through the fore- 
closure of a certain mortgage contained tn and forming part of the records 
of the case culminating in the final decree before mentioned, 

6. That copies of the papers filed by the parties in support of and in 
opposition to said motion are hereto attached, marked: 

“1. Motion for writ.” “2. Affidavit in support of motion.” “3. Af- 
fidavit of Wm. Muir in opposition to motion.” “4. Affidavit of Wm. H. 
San’orn in opposition to motion.” “5, Affidavit of Dugald MeArthur in 
opposition to motion.” “6, Affidavit of Henry 8. Cunningham in oppo- 

sition to motion.” “7, Affidavit of Garret B. Hunt in opposition 
to motion.” “8, Affidavit of Lee R. Sanborn in opposition to mo- 
tion.” 

Also there is attached and marked “Copy of mortgage,” referred to in 
said proceedings, the original of which is found as an exhibit in the 
“auUse, 

7. After considering said application, and the affidavits in opposition 
thereto, and the records and proofs in the cause, the court, on the 9th day 
of April, 1883, made an order, a copy of which is attached hereto, direct- 
ing a writ of assistance to issue, substantially in accordance with the said 
motion of complainant. 

5189——1 
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8. That from said order said Lee R. Sanborn asked leave to appeal, and 
this court refused to allow an appeal, for the reason that said Lee R. Sanborn 
was not a party to said cause; but the said Garret B. Hunt has hitherto made 
no attempt to appeal from said order, nor has he taken any proceedings or filed 
any papers in this court in said cause since the entry of said order on the 
9th day of April, 1883. The opinion of this court, delivered by Judge 
Withey, is also attached hereto. 
: HENRY B. BROWN, 

District Judge. 


4 Exutpit Copy oF MORTGAGE. 


This indenture, made the seventeenth day of November, in the year of 


our Lord eighteen hundred and sixty-six, between David D. Oliver, of 


the town of Alpena, county of Alpena, and State of Michigan, and Sarah 
Ann, his wife, parties of the first part, and Garret B. Hunt, Henry 8. 
Cunningham, and Jacob Eschelman, of the town of Clarence, county ot 
Erie, and State of New York, of the second part, witnesseth : 

That said party of the first part, for and in consideration of the sum of 
thirty-five hundred dollars, lawful money of the United States of America, 
to them in hand paid by said party of the second part, the receipt whereof 
is hereby confessed and acknowledged, have granted, bargained, sold, re- 
leased, enfeoffed, and confirmed, and by these presents do grant, bargain, 
sell, release, enfeoft, and confirm unto the said second party, and to their 
heirs and assigns forever, all those tracts or lots of land lying in the county 
of Alpena and State of Michigan and particularly described according to 
Government survey thereof as follows, to wit: 

* . * * * * * 
5,6,7 Also in Township 29 North, Range 8 East, the South fractional 
half of Section 12, containing two hundred and twenty-seven and 
zy acres, more or less, with the saw-mil! and other improvements thereon. 
* - x oe x. * * 
8 This mortgage being given to secure the purchase-money of the 
6,080 acres first-above described, to have and to hold the above bar- 
gained premises to said party of the second part, their heirs and assigns, to 
the sole and only proper use, benefit, and behoof of the said party of the 
second part, their heirs and assigns forever. 

Provided always, and these presents are upon the express condition, that 
if said David D. Oliver, his heirs, executors, or administrators, shall and 
do well and truly pay or cause to be paid to the said party of the second 
part, their heirs, executors, administrators, or assigns, the just and full sum 
of $35,000, in manner following, viz: $5,000 thereof July 1st, 1867: 
$10,000 thereof October 1st, 1867 ; $5,000thereof July 1st, 1868: $5,000 
thereof October Ist, 1868; $5,000 thereof July Ist, 1869, and $5,000 
thereof October Ist, 1869, with annual interest, interest on the whole 
sum from time to time unpaid to be paid on the first day of Oc- 

tober in each and every year, and with the privilege of pay- 
9,10 ing said principal sums at any time sooner, in sums of not less than 
$1,500 at the time, according to the condition of a certain bond or 
righting obligatory, bearing even date herewith, executed by the said party 
of the first part to said party of the second part, then these presents and 
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the said bond or writing obligatory shall cease and be null and void; but 
in case of the non-payment of the said sum of $35,000, or of the interest 
thereof, or any part thereof, at the above time limited for the payment 
| thereof, or as provided in said bonds, then and in said case it shall and 
may be lawful for said party of the second part, their heirs, executors, ad- 
ministrators, or assigns, and the said party of the first part do hereby em- 
power and authorize the said party of the second part, their heirs, executors, 
administrators, or assigns, to grant, bargain, sell, release, and convey the 
said premises, or any part thereof, and the appurtenances, at public auction 
or vendu’, and on such sale to make and execute to the purchaser or pur- 
chasers, his or their heirs and assigns forever good, ample, and sufficient 
deed or deeds of conveyance in the law pursuant to the statute in that case 
made and provided, rendering the surplus money, if any there shall be, 
to said party of the first part, their heirs, executors, or administrators, 
after deducting the principal and interest moneys due as aforesaid, and the 
costs and charges of such vend’ and sale as aforesaid. 
[In witness whereof the said party of the first part have hereunto set 
their hands and seals the day and year first-above mentioned, 
(Sig.) DAVID D. OLIVER. 
SARAH A. OLIVER. 


Signed, sealed, and delivered in presence of— 


G. V. MELVILLE. 
G. W. HAWKIN. 
* * . rn © e * 
1 l Interlocutory de cree. 
Davip D. OLIVER, COMPLAINANT, 7 


vs, 

Henry 8S. CUNNINGHAM, GARRET B. Hunt, 
Jacob Eschleman, Calvin Haines, Phillip N. 
Ranney, George J. Robinson, and Henry N. 
Robinson, defendants. | 


The motion of defendants Cunningham, Hunt, Eschelman, Haines, and 
Ranney for a rehearing of this ca// came on to be heard May 27th, 1880, 
and was argued by counsel, and thereupon, upon consideratiun thereof, it 
was by the court found and determined that the interlocutory decree made 
and entered in this cause March 8th, 1880, be, and the same is hereby, 
modified as follows: First, the court finds that in the summer of 1868 
the complainant, David D. Oliver, owned and was possessed of the lands 
and property hereinafter described situate in said district, and being in- 
volved in difficulties with his partner, George J. Robinson, relative to the 
control of the mill and lumbering business in which the two were then en- 
i gaged ; that at this time complainant was indebted to various persons, and 

that most of his indebtedness was secured by mortgages on real estate 
hereinafter described, and consisting of the following items: A 

12 mortgage to the defendant?’ Heury 8. Cunningham, Garret B. 

Hunt, and Jacob Eschelman, to secure $35,000; a mortgage to de- 

fendant’ Calvin Haines and Phillip N. Ranney to secure $16,000; a mort- 

a3 gage to the firm of E. and G. R. Haines securing $10,000; a mortgage to 
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James Hill to secure $3,000, and a mortgage to James Bb. Wain to se- 
cure $10,000; an amount due on land contract with David Preston, $12,000 ; 
an unsecured or floating indebtedness, $6,000; an unsecured or floating 
indebtedness against the firm of Oliver and Robinson, $25,000; and the 
court finds his total indebtedness to have been $117,000. 

2. That complainant applied to Cunningham and Hunt on behalf of the 
first mortgagees aforesaid to assist him in extricating himself from the dif- 
ficulties in which he had become involved. 

3. That defendant Cunningham, without receiving any consideration 
therefor, made an assignment of his interest in said $35,000 mortgage to 
his comortgagees, Hunt and Eschelman, and immediately afterwards, while 
concealing the fact of this assignment and without paying any considera- 
tion, accepted from the complainant Oliver deeds and bills of sale of all 
his property with the pretended purpose of assisting Oliver in disposing 
of his property and realizing any surplus which might remain, after pay- 
ing his indebtedness, but that said defendant Cunningham took said deeds 
and conveyances for the joint benefit of himself and his comortgagees. 

4. That after the procuring of said conveyances by the defendant Cun- 
ningham he entered into a contract to transfer to the defendants George J. 

Robinson, Calvin Haines, and Phillip M. Ranney all the property 
1# thus transferred to him by the complainant, and which was con- 

tained in Sections 28 and 29 North, Range 8 Kast, in Michigan, sub- 
ject to the encumbrances aforesaid on said property. 

5. That the three defendants, Cunningham, Hunt, and Eschelman, as- 
sociated with themselves the said Calvin Haines, Phillip M. Ranney, 
George Robinson, Henry M. Robinson, and took the following further 
steps: That said Haines and Ranney, who composed the firm of C. Haines 
& Co., without receiving value therefor made an assignment of their mort- 
gage to defendant Garret B. Hunt, and said defendant procured to be as- 
signed to said Garret B. Hunt, for the sum of $6,000, a mortgage held by 
Ki. and G. R. Haines, and procured to be assigned to said Henry M. Rob- 
inson a mortgage previously held by James B. Wain, and that the de- 
fendant Cunningham thereupon, on the 13th day of November, 1868, 
conveyed to the said defendant’ Robinson, Haines and Ranney, the lands 
and other property of the complainant, the said defendant furnishing 
the money to pay up the contract prices of lands held under contract from 
said Theodore Preston, and procured said lands to be conveyed to the de- 
ferdant Henry S. Cunningham, who thereafter held the same. 

6. That having procured all the outstanding claims against the said 
property, except the said mortgage given to said J. B. Hill, the defendants 
forined a partnership to carry on lumbering operations on said property, 
and cut timber and manufactured the same, and that said partnership was 
carried on under the firm-name of Cunningham, Robinson, Haines & Co , 

but that in reality the said Cunningham in said partnership rep- 
14 resented himself and said Hunt and Eschelman, the said Robinson 

representing himself, George J. Robinson, and Henry M. Robin- 
son, and the said Haines & Co. representing Calvin Haines and Phillip 
M. Ranney, and that the capital contributed by Cunningham was the said 
claim for $35,000 which was owned by himself and Hunt and Eschelman 
jointly, although the same stood of record in the name of Hunt and Es- 
chelman ; that the capital contributed by Robinson consisted of the part- 
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nership interest held by him in the former firm of Oliver and Robinson 
and the mortgage of Wain for $10,000, nominally owned by Henry M. 
Robinson ; that the capital contributed by Haines & Co. consisted of the 
two mortgages which had been given to C. Haines & Co., and to E. and 
G. R. Haines, both of which were nominally held by Garret D. Hunt. 

7. It is further found by the court that after obtaining possession of the 
said real estate and personal property the said defendants procured said 
mortgage of $35,000 to be foreclosed out of the expenses of the said firm, 
and the said lands to be bid in in the name of the said Garret B. Hunt, 
who thereafter held the same in trust for said firm, and who is hereby 
found, under the facts in this case, to hold three-quarters of the same in 
trust for complainant. It is further found that the assignment made by 
the said Cunningham to his co-mortgagees, Hunt and Escehelman, dated 
the second day of September, 1868, and recorded January 20th, 1869, in 
liber 9 of assignments, page 672, in the office of the register of deeds for 
Alpena County, was, as to this complainant, fraudulent, and did not, in 
equity, under the circumstances of this case and in view of its conceal- 

ment from said complainant, change said Cunningham’s equitable 

15 relation of mortgagee as respects complainant. ; 

9. The contract made at Buffalo on the 3rd day of October, 1868, 

the terms of which were concealed from Oliver, was also as to complainant 

fraudulent and void, and that the same should be annulled as to the date 
thereof and declared of non-effect. 

10. As respects the real estate herein described covered by said mort- 
gages, the defendants are to be considered and treated as mortgagees in pos- 
session, accountable for the rent, profits, and proceeds of said property. 

Litn. As respects any portion of said property not covered by said mort- 
gages, but included in this bill of sale from complainant to said Cunning- 
ham, the courts find the same was conveyed and transterred to said Cunning- 
ham for the purpose of enabling him to satisfy the terms of Oliver’s in- 
debtedness hereinbefore set forth, and to then convey the balance to com- 
plainant, and three-fourths of all the same except that portion of said land 
lying outside of Sections 28 and 29 North, Range 8 East were transferred 
to and used by the defendant, and that they are accountable in this suit for 
the use and value of the same jointly and severally. 

12. ‘That as respects all of said lands lying outside of said sections 28 
and 29 North of Range 8 East, except the Preston lands, so called, the 
court find that an undivided three-fourths of the same belong to said com- 
plainant. 

13. That as respects the Preston lands, so called, the court finds that the 

entire of the same belongs to the complainant. 


16 14. That defendants came into possession of and employed and 


converted to their own use the three-quarters interest in the per- 
sonal property hereinbefore found to have been transferred from said Oli- 
ver to said Cunningham, and for the value of which all of the defendants 
are found to be jointly and severally accountable to complainants ; that is 
té say, for the value of three-fourths of all lumber and logs cut and on 
hand at the date of said transfer by complainant to said Cunningham ; of 
three-fourths of all the goods in store, and all other personal property, 
teams, wagons, sleighs, and lumbering utensils on hand at the date of said 
transfer, and three-fourths of said mill and machinery contained in the 
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mill upon the said lands at said date of said transfer, and as has since been 
disposed of. | 

15. That defendants, after entering into the possession of the lands 
herein described, cut and removed therefrom a large quantity of timber 
standing thereon at the date of said transfer by complainant to said Cun- 
ningham, for the value of three-fourths of which the said defendants are 
found to be jointly and severally accountable to complainants. 

16th. That afterwards, and about the 17th day of October, 1874, said 
defendant sold and transferred to Fowler, Merrick & Lyon the pine tim- 
ber, or a portion thereof, remaining upon said land, to the amount of 23 
million feet, at the price of $2 per thousand feet, for three-fourths of which 


sum of $46,000, to wit, the sum of $34,500, they are held to be likewise 

jointly and severally accountable to complainant. 

hereby allowed, the value of all encumbrances and claims against said 
property owned or acquired by them or paid by them, which the 
Hunt, and Eschelman, as determined by a decree of this court De- 

cember 9th, 1872, $47,495; the amount paid David Preston on land con- 

amount paid E, & E. R. Haines for their mortgage, $6,000; the amount 

paid J. B. Hill on the his mortgage, $1,000 ; the amount of Wain’s mort- 

18. The defendant should also be allowed three-quarters of the amounts 
of the debts, if any, of the firm of Oliver and Robinson, paid by the de- 
to him hereby directed. 

19. That defendant should also be allowed three-quarters of the amount 
transfer to Oliver and Cunningham, except the so-called Preston lands, 
and as to those all faxes paid, if any. 
ble to complainant for three-fourths of the amount realized by them on 
notes and account due to Oliver and Robinson and transferred to Cunning- 

21. That the particular descriptions of land, an undivided three-fourths 
interest in which is hereby found to belong to said complainant, are as 


17. That on the other hand the defendants should be allowed, and are 
17-20 court finds to be as follows, to wit: A mortgage of Cunningham, 
tract, $12,289; the amount secured to C. Haines & Co. on mortgage, — ; 

Se o 7 
gage, $12,000. 
fendant, as shall be found and reported. by the master under the reference 
paid by them for taxes on the lands herein described, since the date of said 

20. That defendants are also held to be jointly and severally accounta- - 
ham, if any, as shall be found by said master. 
follows, that is to say : 

* * : 


* * * * * 


Frac. Section 12, Town. 29, Range 8 East. 


* * * * - #: * 


21 23. It is further ordered that this cause be referred to John J. _ 
Speed, a special commissioner, to state an account between the 
parties in accordance with the terms of this interlocutory decree, and that 
upon such accounting said complainant be allowed interest on the value 
of the personal property, and of the issues of all other property, as the 
same were received by the defendants, and that the defendants be allowed 
interest on their security and the amounts paid by them for taxes, and on 
behalf of the complainant. | | 
24. Upon the coming in of said commissioner’s report the said com- 
plainant will be entitled to a final decree in substantial compliance with 
the terms of this interlocutory decree. 3 
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Davin D. OLIVER, COMPLAINANT, ) 

vs. ‘| 

Henry S. CuNNINGHAM, GARRET D. Hun’, | 
Jacob Eschelman, Phillip M. Ranney, George | 
J. Robinson, and Henry M. Robinson, defend- 
ants. } 


The decision in this cause was rendered by Judge Withey, of the west- 
ern district. Judge Brown did not sit in the case. This cause came on to 
be heard at.this term, and was argued’ by counsel, and thereupon, upon 
consideration thereof, it was ordered, adjudged, and deereed as follows, 
ae 

That said defendants pay or cause to be paid to complainant the sum 
of $41,488.87, and interest thereon at the rate of 7 per cent. per annum 
from the first day of January, 1882, and that complainant have exeeution 
therefor; that said defendant deliver unto complainant a certain bond 
given by George J. Robinson to complainant on the 16th day of November, 
1867, obligating the said Robinson to pay to complainant the sum of $20,000, 
and which said bond was transferred by complainant to defendant Henry 
S. Cunningham in September, 1868, and that they also deliver to complain- 
ant a certain mortgage collateral to said bond, made and executed on said 
16th day of November, 1867, and recorded in the office of the register of 

deeds for Alpena County on the 22nd day of November, 1867, 
23-28 in liber A of mortgages, pages 427 and 428, and that said defend- 

ant Cunningham, who of record has title to said bond and mort- 
gage, make, execute, and deliver, in proper form, an assignment of said 
bond and mortgage to complainant within 30 days from the entry of this de- 
cree, and that in default thereof this decree may be the record as evidence of 
the transfer of said mortgage to said complainant, andstand in — of such an 
assignment. That said defendants do surrender and yield up to complain- 
ant possession of all lands transferred by said complainant to defendant 
Cunningham by deeds dated September 3rd, 1868 ; and in case of their re- 
fusal to surrender and deliver possession after due demand of said lands, 
complainant will be entitled to the usual writ of assistance to obtain pos- 
session thereof; and that defendant shall make, execute, and deliver to com- 
plainant good and sufficient deed which shall be held as transferring all their 
title and interest in and to said land described in said deeds, and which 
shall describe and specify said lands as follows : 


The entirty of the following lands: 
* * * ok a * 


Entire fractional Sec. 12, Town. 29 North, Range 8 East. 


* * * * * 


29 That said defendants make, execute, and deliver such deed con- 

veying said lands as above described within 30 days from the 
entry of this decree, or in default thereof this decree may be regarded 
und the same shall stand as sufficient evidence of defendant’s title in and 
to all of said lands. It is further ordered, adjudged, and decreed that the 
plaintiff do recover from the defendant his costs to be taxed, including in 
said costs the sum of $600 paid by him to the master for services on the 
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reference, and as part of the disbursements for witness fees and commis- 
sioner’s fees on said reference. And it is further ordered that whereas 
pending the litigation of this suit, and before any interlocutory decree 
therein, about the 7th day of June, 1879, the United States district court 
for the northern district of New York, in bankruptey, wherein were 
pending bankruptcy proceedings upon the estate of defendant Henry 8. 
Cunningham and Calvin Haines, each of whom had beenduly adjudicated 
bankrupts in said court, made and entered an order that said David D. Oliver 
have leave to prosecute the action wherein the entry of this decree now 
entered against Henry F. Cunningham, Calvin Haines, et al. to a final de- 
cree and ascertain the amount due from the said Cunningham, Haines, et al. 
tothe said Oliver in and by this suit; and whereas subsequently thereto,and 
prior to the 8th day of March, 1880, the said defendants Henry F. Cun- 
ningham and Calvin Haines moved and petitioned. this court for a stay of 
proceedings in this cause pending the decision and determination of their 
several applications for a discharge in bankruptcy, and upon due considera- 
tion had it was ordered that said motion and petition be denied; but it was 
provided, however, in and by said order that inasmuch as said United 
30 United States district court forthe northern district of New York 
had allowed this suit to be prosecuted to decree as against said 
Henry 8. Cunningham and Calvin Haines, in order to ascertain and fix 
the amount of complainant’s claim against their respective estates in bank- 
ruptey ; therefore if any decree should pass against said defendants Cun- 
ningham or Haines, or either of them in this cause, making them person- 
ally liable in any amount, the said decree should stand, with reference to 
their discharge in bankruptcy, the same in all respects, and be operated 
upon by any decision in bankruptey, which either of them might obtain, 
as fully as said decree in bankruptey might or could operate upon or affect 
the claim for personal liability upon which said decree is founded, and no 
further. And whereas subsequent thereto, and upon the 26th day of April, 
1881, said defendant Henry S. Cunningham received his final discharge 
in bankruptcy from the district court of the United States for the north- 
ern district of New York, in bankruptcy, in the usual form of law, and 
the said defendant Calvin Haines, on the 26th day of April, A. D. 1881, 
received from the United States district court for the northern district of 
New York, in bankruptcy, his final discharge in due form of law, it is 
further ordered, adjudged, and decreed that so much of this decree as de- 
clares a personal liability against said defendant’ Henry S. Cunningham 
and Calvin Haines, in the amount named in the first paragraph, or in any 
amount whatsoever, be held and considered as to the defendants Cunning- 
ham and Haines, and as to either of them, and be operated upon and af- 
fected by their several discharges in bankruptcy, the sameassaid discharge 
in bankruptey might or could operate upon or affect the claim for 
31 personal liability upon which this decree is founded, and no 
further. 
The defendants Hunt and Eschelman now herein open court, by Henry 
M. Duffield, their solicitor, claim an appeal to the Supreme Court of the 
United States from the above decree. 
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32 1. Motion for writ. 


In the circuit court of the United States for the eastern district of Mich- 
igan. In equity. 


Davip D. OLIVER ) 

; Us, 
Henry S. Cunnrncuam, Garret B. Hunt, | 
Jacob Eschelman, Philip M. Ranney, George | 
1. Robinson, and Henry M. Robinson. J 


And now comes the said complainant and moves the court now here 
that a writ of assistance be issued from said court in said cause to put com- 
plainant in possession of all lands in controversy in said cause, not 
affected by the appeal taken herein by defendants Hunt and Eschelman. 

The said motion is based upon the proceedings in said cause-and the 
affidavit of David D. Oliver herewith filed. 

ALFRED RUSSELL, 
Solr for Complainant. 

The foregoing motion will be brought on for hearing on Monday, the 
eighth day of January, 1883. 
. ALFRED RUSSELL, 


SoPr for Comp’t. 
33—36 2. Affidavit in support of motion for writ. 


In the circuit court of the United States for the eastern district of Michi- 
gan. In equity. 


Davip D. OLIVER 

ne, 

Henry |S. CunnINGHAM, GARRET B. Hunt, 
Jacob | Eschelman, Calvin Haines, Philip M. 
Ranney, George I. Robinson, Henry M. Robin- 
Son. J 


STATE AND Eastern District oF MICHIGAN, 8s: 

David D. Oliver, being duly sworn, deposes and says that on the 21st 
day of September, 1882, this court made and entered a decree in the above- 
entitled cause, in which, among other things, it wasordered that the above- 
named defendants surrender and yield up possession to complainant of all 
the lands transferred by complainant to defendant Cunningham by deeds 
dated September 3d, 1868. 

That defendants Garret B. Hunt and Jacob Eschelman have taken an 
appeal from the decree of this court to the Supreme Court, and that such 
appeal was taken and a bond staying the execution of said decree against. 
them was filed within the sixty days limited for staying execution in cases. 
of appeal, but that said defendants Henry 8S. Cunningham, Calvin Haines, 
Philip M. Ranney, George I. Robinson, and Henry M. Robinson have 
not appealed from said decree, and the sixty days during which they 
might appeal and stay the execution of said decree have expired. 


on en eer 
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That defendants Hunt and Eschelman were seized of the record or legal 
fee to only a portion of the lands described in said decree and had no rec- 
ord or legal title to the following-described lands: The North half of 
Section number twelve, in Township twenty-nine North, of Range eight 
Kast. Also the following lands : 


« x * * * #* * 


37 That some of said lands are not actually occupied by any per- 

son, and complainant has not been prevented from taking posses- 
sion of such lands as were not so occ upied ; but the North half of Section 
twelve, in Town. 29 North, of Range eight East is actually oceupied by Lee 


R. ehetes and William H. Sanborn, who entered into occupation thereof 


since ¢ complainant filed his bill in this cause, and since complainant caused 
to be recorded in the office of the register of deeds for Alpena County : 
notice of the pendency of this suit, and that said Lee R. Sanborn and Wm. 
H. Sayborn occupy the same, and through said defendant Henry 8. Cun- 
ningham. 

Deponent further says that he has heretofore, on or about the day 
of November, , gone to said premises and demanded of William H. 
Sanborn, who was then upon said premises, claiming to control the same, 
that he yield and deliver up possession of said premises to deponent, the 
complainant in said cause, and at the same time he exhibited to said Will- 
iam H. Sanborn a duly certified copy of the said decree and allowed said 
William H. Sanborn to take such certified copy into his hands and to read 
the same; but that said William H. Sanborn, after such demand and after 
seeing said decree as aforesaid, refused to deliver up possession of said 
premises, and continued, and still does continue, to occupy and use said 
premises and to exclude complainant therefrom. 


DAVID D. OLIVER. 
38,39. Subscribed and sworn to before me this 26th day of December, 
1882. 
CHARLES F. BURTON, 
Notary Public, Wayne Co., Mich. 


CouNnTy OF ALPENA, 88: 

E. H. Toland, being duly sworn, says that on the 30th day of Decem- 
ber, , he served a motion, a copy of which is hereto attached, together 
with a copy of the affidavit of David D. Oliver, attached hereto, and no- 
tice for the hearing of said motion on William H. Sanborn, at Ossinike, 
by delivering the same to him personally. 


E. H. TOLAND. 


Subscribed and sworn to before me this 30th day of December, 1882. 
_ THOMAS COL LINS, 
Notary Public, Alpena County, M ich. 


* * * * * * * 


Plat—copy of which is attached to original petition in this court. 


* * * * * * * 
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40 3. Affidavit of Wm. Mirr in opposition to motion. 


In the circuit court of the United States for the eastern district of Michi- 
gan. In equity. 


Davip D. OLIvEer 
ve. 

HeNRY S. CUNNINGHAM, GARRET B. Hunt, 
Jacob Eschelman, Philip M. Ranney, Calvin 
Haines, George 1. Robinson, and Henry M. 
Robinson, ] 


ALPENA COUNTY, 88: 


William Mirr, being duly sworn, deposes and says that he resides in 
the city of Alpena, Mic higan ; that he is a surveyor by occupation, and 
has been engaged in that occ upation for the past 15 years and upwards, 
and that he at the present time holds the office of city surveyor for the 
city of Alpena, and county surveyor for the county of Alpe na, Mic higan ; 


that as such county surveyor he has in his possession the field- notes of 


the original Government survey of fractional Section 12, in Town, 29 
North, of Range 8 East ; that from said field-notes this deponent has made 
a care ful computation of the number of acres in said fractional Seetion 12 
and finds the number of acres in said fractional Section 12 as follows: In 
lot No. 1, 55.70 acres; lot 2, 68 acres; lot 3, 65.35 acres; and the SW. 4 

of SW. fractional } 40 acres, making a total of 227.05 aeres in 
4] said fractional Section 12, as origin: ally surveyed by the Govern- 

ment ; that deponent has prepared a map of said fractional See- 
tion 12 from said field-notes, which is hereunto annexed, marked “ Ex- 
hibit A,” and made a part hereof. 

That this deponent, on the 11th day of January, A. D. 1883, made a 
survey at the mouth of Devil River, which empties into Thunder Bay 
through said fractional Section 12, for the purpose of locating the mill 
built by David D. Oliver, and which was destroyed by fire in 1872, and 
showing the location thereof, and of the mill built by Lee R. Sanborn, and 
the docks and improvements upon said map, Exhibit A, and which are 
located upon said fractional Section 12. That deponent found the founda- 
tions and site of the Oliver mill where it stood before it was burned, and 
that the same are distinct and plain. That from said survey so made de- 


ponent found that the South line of said Oliver mill was 8 rods North of 


the centre line running East through said fractional Section 12; starting 
at the quarter post between Sections 11 and 12, and that the mill built by 
said Lee R. Sanborn and now standing thereon and all the docks are north 
of said Oliver mill site, and that the said mill which was destroyed by fire 
in 1872, and the docks and improvements used in connection with the 
sume, are all upon the North fractional half of said fractional See- 


tion 12. 
42 This deponent further says that the site of the Oliver mill is 
shown upon the map, Exhibit A, and is marked “Old mill burned 
down.” That the black lines upon said map, Exhibit A, show the lines 


of the original Government survey of said fractional Section 12, as shown 


by the field-notes. That the blue lines enclose the improvements on the 
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east side of said Devil River, which it is claimed were made upon said 
fractional Section 12, before Lee R. Sanborn took possession thereof, and 
that the red lines show the improvements which it is claimed have* ‘been 
made by said Lee R. Sanborn, together with the made land and mill on 
the west side of the mouth of said Devil River, and the extension of the 
dock on the east side of the mouth of said Devil River. That deponent 
has compared the map, Exhibit A, with the copy of the original map of the 
Government survey ot said fraction: al Section 12 which he obtained from 
the commissioner of the State land office, at Lansing, and the same is cor- 
rect and in accordance with said map original survey ; and further depo- 
nent says not. 


WILLIAM MIRR. 


Subscribed & sworn to before me this 11th day of January, A. D, 1883. 
JUDSON D. HOLMES, 


Notary Public, Alpena County, Mie higan. 


43 Ex. 4.—Afidavit of Wm. H. Sanborn in opposition to motion. 
In the cireuit court of the United States for the eastern district of Michi- 
gan. In equity. 


Davip D. OnIver ) 
vs. 

HeNryY S. CUNNINGHAM, GARRET B. Hunt 
dacob Eschelman, Philip M. Ranney, Calvin 
Haines, George I. Robinson, and Henry M. 
Robinson. 


ALPENA COUNTY, 88 
William H. Sanborn, being duly sworn, deposes and says that he re- 
sides in the township of Ossineke, county of Alpena and State of Michi- 
gan ; that he has been a resident of said township since the month of Sep- 
tember, 1873, and that he is a son of Lee R. Sanborn, of Sanborn, New 
York, and was in the employ of said Lee R. Sanborn, as general manager 
of said Lee R. Sanborn’s business at Ossineke, Michigan, from September, 
1873, until about the Ist of September, 1878, when he formed a partner- 
ship with said Lee R. Sanborn, under the firm-name of L. R. Sanborn & 
Son, and said firm, under the management of deponent, has, since 1878, 
continued in business at Ossineke, and are still engaged in manufacturing 
lumber at said Ossineke. 
44 This deponent further says that Lee R. Sanborn, in the month of 
March, 1873, leased of Cunningham, Robinson, Haines, & Ranney, 


defendants named in the above-entitled cause, certain buildings and the 


mill site at the mouth of Devil River, in Fractional Section 12, in Town. 29 
North, Range 8 East, and that under said lease he took possession of said 
property: the last of April, 1873, and immediately began the erection of a 
steain saw-mill, in the waters of Thunder Bay, about 25 rods north of the 
then shore line, and west of the mouth of Devil River; that in connection 
with said saw-mill said Lee R. Sanborn extended the doe ks, filled in the 
. land from the shore to the mill, built breakwater for boom, and constructed 
* booms for storing and booming logs, and repaired and maintained the docks 
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which he found at the mouth of said Devil River, in the month of April, 
1873, when he took possession of said premises, 

This deponent further says that said Lee R. Sanborn continued in 
possession of said premises, and to run and operate the mill which 
he built at the mouth of Devil River, ffom the time he took possession 
thereof, until the month of June, 1876, when said Lee R. Sanborn, 
as deponent is informed and believes, with the knowledge and con- 
sent of the parties from whom he, said Lee R. Sanborn, had leased 
said premises, purchased the north fractional half of said Fractional See- 

tion 12, Town. 29 North, Range 8 East, of Garret B. Hunt, 
45 who e 1 imed to own the same, and who claimed to have acquired 

a title to said-lands after the execution of the lease to said Lee R. 
Sanborn by said Cunningham, Robinson, Haines, & Ranney, and that said 
Lee R. Sanborn caused to be recorded in the office of the register of deeds 
for Alpena County, in the month of July, 1876, the deed whieh he had 
received of said Hunt for said lands ; and that from that time forward 
sail Lee R. Sanborn continued in the quiet and peaceable possession and 
occupancy of the said north fractional half of fractional section 12, until 
about the Ist of September, 1878, when deponent, entered into partnership 
with him, and since that time they have occupied said lands and premises 
and ran and operated said mill until the present time together, and they 
still hold and retain possession thereof; and the possession which said 
Lee R. Sanborn and said Lee R, Sanborn and deponent have had and 
held since June, 1876, of said mill and improvements at the mouth of 
suid Devil River on said north fractional half of said fractional section 
12, has been under a claim of ownership, and that said Lee R. Sanborn 
was the absolute owner thereof. 

This deponent further says that the mill built by said Lee R. Sanborn, 

together with the docks and improvements made by him at the 
16 mouth of Devil River, are all situated upon the North fractional 

half of said Fractional Section 12, Town. 29 North, Range 8 East. 
That ince said Lee R. Sanborn has been in possession of the said lands 
and premises last above described, said Lee R. Sanborn and this deponent 
at their own cost and expense have made, created, and maintained thereon 
valuable improvements of a permanent character, which cannot be re- 
moved therefrom, and that the value of said permanent improvements so 
made by them, and which cannot be removed therefrom, outside of not 
including the mill and machinery, is at least $3,000, according to the best 
judgment of this deponent, and ‘that the value of said mill and machin- 
ery is $12,000 dollars. 

This deponent further says that he first saw David D. Oliver, the ecom- 
plainant in the above-entitled cause, at Alpena, in the summer of 1876 or 
1877, and that since that time he has seen said Oliver at Alpena and Os- 
sinike every year, and for the past three years said Oliver has been quite 
frequently at Ossinike, and during the past three years deponent has had 
more or less conversation with said Oliver. That during all the time de- 
ponent has known said Oliver, he, said Oliver, knew that said Lee R. San- 
born and deponent were running and operating said mill at the mouth of 

Devil River, and were in possession of said north fractional half 
47 of said fractional section 12. 
That said Oliver never attempted to interfere with the possession 
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of said Lee R. Sanborn and deponent of said lands last above described 
or to their right to use and occupy the same, and that said Oliver has never 
to the knowledge of deponent made any claim of ownership to said lands 
and premises until a few days before the 1st of December, 1882, when he, 
said Oliver, showed deponent a copy of what he claimed and what pur- 
ported to be a decree entered in the above-entitled cause, and at the same 
time demanded verbally of deponent the possession of the property men- 
tioned and described in said decree. 

This deponent further says that said Lee R. Sanborn and deponent are 
now in possession of the said North fractional half of fractional Section 12, 
and hold and claim said possession thereof, under claim of ownership de- 
rived from said Garrett B. Hunt, by the deed thereof, of June 1876. That 
they have made at their own cost and expense during the last season ex- 
tensive repairs to the docks situated thereon, and that said Oliver was at 
Ossineke and on said docks while said repairs were being so made by them, 
and had full knowledge that the same were being so made by them, and 

- had full knowledge that the same were being made by said Lee R. 
48 Sanborn and deponent, and that he, said Oliver, made no objection to 


the same being made. Nor did the said Oliver make any claim of 


right to or ownership in said lands, docks, or premises at that time to de- 
ponent or to any one else to the knowledge of this deponent, and this de- 
ponent believes and so charges the fact to be that he, said Oliver, knew at 
the time said improvements and repairs were being made as aforesaid that 
they were being made by said Lee R. Sanborn and deponent as the own- 
ers of said property and docks. That the real value of said North frac- 
tional half of fractional Section 12, consists in the mill and docks which 
said Lee R. Sanborn and deponent have repaired, constructed and main- 
tained thereon, and that they require constant care and expense to keep 
them in serviceable condition. 

This deponent further says that he has held the office of supervisor for 
the township of Ossineke for the past four years. That he is acquainted 
with and knows the situation of the lands described in the mortgage given 
by David D. Oliver and wife to Garret B. Hunt, Jacob Eschelman, and 
Henry 8S. Cunningham, dated Nov’r 17th, 1866. That said lands de- 
scribed in said mortgage are situated in and near to the stream known and 
called Devil River. 

This deponent further says that he has examined the map or plat 
of said fractional Section 12, Town, 29 North, of Range 8 East, at- 


tached to the affidavit of William Mirr, and marked “ Exhibit A,” 


and that the position of the Oliver mill that was burned 
49 in the fall of 1872, and of the mill built by Lee R. Sanborn in 

1873, and the improvements made thereon are, as shown on said 
map Exhibit A, are relatively correct ;.that that portion of the docks as 
shown on said map which are on the east side of the mouth of Devil River 
and enclosed in the red lines, show the improvements and additions which 
have been made thereto by Lee R. Sanborn, and that the docks, break- 
water, mill, made land, booms and boomage, shown upon the said map on the 
west side of the mouth of Devil River, have all been constructed and main- 
tained by Lee R. Sanborn and deponent, and that the docks on the east 
side of the mouth of said Devil River embraced in the blue lines in said 
map were the ones that were built before said Lee R. Sanborn took pos- 
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session thereof, and have since been maintained and kept in repair by him 
and deponent. 

This deponent further says that during the month of September, 1882, 
said Lee R. Sanborn and deponent, being desirous of improving the ca- 
pacity of their mill situated at the mouth of said Devil River, and on said 
North fractional half of fractional Section 12, built an addition thereto on 
the east end thereof of 32 feet, at the cost and expense of $350, and that 
said Oliver knew they were making said improvement and addition to said 

mill, but he ,said Oliver, made no objection to the same being made, 
5O and made no claim to or right of ownership in said mill, land, or 

premises. And deponent further says that said Lee R. Sanborn 
and deponent, before said Oliver made demand in November last upon de- 
ponent for the possession of said mill and premises, had made contracts 
with various parties to supply said mill with logs for the sawing season of 
1883, and if they are now compelled to remove said mill and deliver pos- 
session of said premises to said Oliver it will work a great hardship to 
them and result in great loss and damage and almost an entire destruction 
of their business, as they cannot now obtain another mill-site and remove 
said mill thereto so as to accomplish much, if any, work, or keep their 
contracts for the year 1883. And further deponent says not. 


WM. H. SANBORN. 


Subscribed and sworn to before me this 11th day of January, A. D. 
1883. 
JUDSON D. HOLMES, 
Notary Public, Alpena County, Mich. 


a | 5.—Affidavit of Dougald McArthur in opposition to motion. 


In the cireuit court of the United States for the eastern district of Michi- 
gan. In equity. 


Davip D. OLIVER 
Us. 

Henry S. CUNNINGHAM, GARRET B. Hunt, 
Jacob Eschelman, Philip M. Ranney, Calvin 
Haines, George I. Robinson, and Henry M. 
Robinson. 


ALPENA COUNTY, 88: 

Dougal MeArthur, being duly sworn, deposes and says that he has been 
a resident of Alpena County, State of Michigan, for the past 18 years 
and upwards. ‘That he knows the above-named complainant David D. 
Oliver, and knew him in the year 1866, when said Oliver was engaged in 
building a steam saw-mill at the mouth of Devil River, in Ossineke Town-. 
ship, in Alpena County. That said Oliver was engaged in erecting a 
steam saw-mill during the summer of 1866, and winter of 1866 & 1867, on 
fractional Section 12, in Town, 29 North, of Range 8 East, at or near the 
mouth of Devil River. That said mill so built by said Oliver during the 
summer of 1866, commenced running early in the spring of 1867, and 
was operated by said Oliver that season. That deponent was engag- 
ed during the summer of 1867 in building docks for said Oliver at. 


_ of Section 10; NW. fract’] quarter, and N. 
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52 the mouth of said Devil River, to be used in operating and in con- 

nection with said mill, and that during the winter of 1867 & 1868 
deponent was éngaged in lumbering for Oliver and Robinson on the 
waters of Devil River, and that during the sawing season of 1868 said mill 
was run and operated by Oliver & Robinson, and that during the sawing 
seasons of 1869, 1870, 1871, and 1872 said mill was run and operated by 
Cunningham, Robinson, Haines, and Ranney, defendants named in the 
above-entitled cause. That during the forepart of the month of Novem- 
ber, 1872, said mill was destroyed by fire, and said mill has never been 
rebuilt, and further deponent says not. 


DOUGALD McARTHUR. 


Subscribed and sworn to before me this 11th day of January, A. D. 
1883. 
JUDSON D. HOLMES, . 
Notary Public, Alpena County, Michigan. 


5S This agreement made this 17th day of November, 1866, between 

Garret B. Hunt, Henry 8. Cunningham, and Jacob Eschelman, 
party of the first part,and Daniel D. Oliver, party of the second part, wit- 
nesseth : 

That said party of the second part hereby agrees to buy of said party 
of the first part, all the lands which they, said party of the first part, 
or either of them, own or have an interest in, In the county of Al- 
pena, State of Michigan, being about 5,600 acres, for the sum and 
price of $35,000,to be paid as follows : $5,000 thereof July Ist, 1867; 
$10,000 thereof October Ist, 1867; $5,000 thereof July Ist, 1868; 
$5,000 thereof October Ist, 1868; $5,000 thereof July Ist, 1869; 
1869 ; $5,000 thereof October Ist, 1869, with annual interest on all un- 
paid on the Ist day of October in each year, with the privilege of paying 
the principal sum at any time sooner in sums not less than $1,500 at a 
time ; and said Oliver agrees to purchase said property for the price afore- 
said, and to secure said purchase-money with his bond, which he has this 
day executed, secured by a mortgage upon said property, and upon 3,000 
acres of pine lands in Town, 28 & 29, Range 8 East, in counties of Al- 
cona and Alpena, Michigan, and also on the following other lands situate 
in Town. 29 North, Range 8 East, in said county of Alpena, to wit: Entire 

Section 20, 640 acres; E 3} of Section 19, NW. }& NE. } of SW. 
54 } of See. 19; fractional Section 12, with saw-mill and other im- 
provements ; 8S. § of Section 11 ; N. } of Section 14; W. 3 of SW. 
} of Section 14; S. 4 of NE. } and S. } of NW. } and 8S. } of Section 


. 
on - 


15; W. 4 of NW. } of Section 11; E. } of NE. } and E. } and NW. } 
of SW. |}, Section 2; SW. 
+ of SW. } of Section 6, and NW. }of NW. } of Section 7, and SW. } 
of SW. } of Section 5, & SE. } of SE. } of Section 6, & NE. } of NE, 
} of Section 7, and NW. } of NW. } of Section 8. The title of the 
aforesaid lands to be perfect in said Oliver, free from all incumbrances. 
And said party of the first part agree that if the said Oliver shall exe- 
cute and deliver to them within 50 days, a good, valid bond for the pay- 
ment of said moneys as afvuresaid, and of a good and valid mortgage on 
all of the aforesaid property, including the property purchased (the title 
of all which shall be perfect and free from all incumbrances), to secure the 


a 


L ad 
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payment of said bond and said monies as aforesaid, with a clause that if 
default be made in the payment of said interest, or of said payments as 
above specified for the space of 30 days, then the whole sum to fall due; 
and shall furnish at the same time a title search showing a title to all of 
said lands others than those purchased of said party of the first part per- 
fect in the said Oliver, free clear of all incumbrances, the said party of the 

first part will convey the property which they or either of them own 
55 or have an interest in said county of Alpena, to said Oliver ; the title 

to the said property to be perfect and free from all incumbrances, 
and the wife of said Oliver to join in said mortgage. The said party of 
the second part to convey, by good warranty deed, and the title to the 
property which they shall so convey to be perfect in them free from all 
incumbrances, 

Dated Buffalo, November 17th, 1866. 
| GARRET B. HUNT. 
JACOB ESCHELMAN. 
H. S. CUNNINGHAM. 
DAVID D. OLIVER. 


[H. 8., Nov. 17, 1866,—Stamp. ] 
NortTHEeERN Districr or New York, ss: 

I, James C. Strong, a duly authorized commissioner of the United States 
circuit court in and for said district, do hereby certify that [ have com- 
pared the within copy with the original agreement of which it purports to 
be a copy, and found it to be a true copy thereof, and of the whole thereof. 

(SEAL. | JAMES C, STRONG, 

U.S. C. C. Commissioner. 


56 6. Affidavit of Henry S. Cunningham in opposition to motion, 


In the circuit court of the United States for the eastern district of Michi- 
gan. In equity. 


Davip D. OLIVER, comPL’t, ) 

U8. 
Henry 8S. CUNNINGHAM, GARRET Bb. Hunt, 
Jacob Eschelman, Calvin Haines, Philip M. { 
Ranney, Henry M. Robinson, & George I. Rob- 


inson. 


Henry 8. Cunningham, being duly sworn, deposes and says that he is 
one of the persons named in the above-entitled cause ; that he is well ac- 
quainted with David D. Oliver, Garret B. Hunt, and Jacob Eschelman, 
also therein named. That on or about the 17th day of November, A. D. 
1866, the aforesaid David D. Oliver entered into an agreement with the 
aforesaid Garret B. Hunt, Jacob Eschelman, and Henry 8S. Cunningham, 
a true copy of which is hereto annexed. That this deponent is well ac- 
es with the handwriting of each of the said parties, to wit, David 
), Oliver, Garret B. Hunt, and Jacob Eschelman ; and the signatures writ- 
ten at the close of the original agreement, of which the annexed is a true 
copy, are in the handwriting of the said David D. Oliver, Garret B. Hunt, 
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and Jacob Eschelman, respectively; and that the signature of H. 
57 S. Cunningham is in the handwriting of the aforesaid Garret B. 

Hunt, who did then and there sign the same at the request of this 
deponent, but the cancelling of the stamp is in the handwriting of this 
deponent. 

Deponent further says that at the time of the making of the contract 
aforesaid, and the execution and delivery of the mortgage made in pur- 
suance thereof, the site of the mill, together with the lumber docks con- 
nected therewith of the said David D. Oliver, the mortgagor, was principally 
on the north fractional part of said Section 12, Town. 29 N., R.8 East; and 
deponent further says that pending negotiations which resulted in making 
the agreement, a copy of which is hereto annexed, including the execution 
and delivery of the aforesaid mortgage, the said David D. Oliver repre- 
sented to this deponent and Garret Bb. Hunt and Jacob Eschelman that 
the said mill site, lumber docks, and other improvements on said section 
12 were a part and parcel of the mortgaged premises, and this deponent 
and said Hunt and Eschelman relied greatly upon the value of said mill 
and docks as collateral security, inasmuch as that portion of the lands mort- 
gaged, so far as they had then seen, had been principally stripped of the 
pine, and the said Oliver paid nothing ‘ and was not restrained from cutting 

any or all the valuable timber on any or all the lands, 
58 Deponent further says that according to his his recollection that 
part of the mortgage which relates to section 12 is in the handwrit- 
ing of the aforesaid Oliver, and that the sente nce referring especially to 
said section 12 avers that it contains 227- sy acres, whic h is the whole 
number of acres contained in the entire fractional section twelve according 
to the Government survey thereof. 


H. 58. CUNNINGHAM, 


Sworn to before me this 13th day of January, 1883, at Buffalo, N. Y., 
in the northern district of New York. 
[SEAT. | JAMES C. STRONG, 
U, 8. Circuit Court Commissioner in and 
for said Northern District of N. ¥ 


(Endorsed:) 1640. In the cir’t court U.S. for eas’n dist. of Mich. In 
equity. David D. Oliver vs. Henry 8. Cunningham et al. Affidavit of 
Wm. Mirr, Wm. H. Sanborn, Dougald MeArthur, and Henry 8. Cun- 
ningham. Filed in clerk’s office April 7th, 1883. Walter S. Harsha, 
clerk, 


59 7. Affidavit of Garret B. Hunt in oppo .ition to motion. 


In the circuit court of the United States for the eastern district of Michi- 
gan. - In equity. 
Davin D.. OLIVER 
vs. 

Henry 8S. CUNNINGHAM, GARRET B. Hunt, 
Jacob Eschelmen, Calvin Haines, Philip M. 
Ranney, Henry M. Robinson, & George LI. 
Robinson. 


Garret B. Hunt, being duly sworn, deposes and says that he is one of 


_ 
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the parties named in the above-entitled cause ; that on or about the 17th 


day of November, 1866, David D. Oliver, the above-named complainant, - 


entered into an agreement in writing with this deponent and Henry S. 
Cunningham & Jacob Eschelman to purchase certain lands from them lo- 
cated in Alpena County, Michigan, and to secure the purchase-price thereof 
by a mortgage bearing even date with said agreement upon the lands so 
by him, the said Oliver, purchased, and also certain other lands situate in 
suid county of Alpena, as collateral security for the purchase-price of the 
first-named lands; that in pursuance of said agreement said Oliver did 
so execute & deliver the said mortgage as aforesaid, bearing even date with 
eaid agreement. — 
And this deponent further says that among the lands enumerated in said 
agreement as lands that should be by said Oliver mortgaged to this de- 
ponent and said Henry S. Cunningham and Jacob Eschelman as col- 
60 lateral security as afvresaid was fractional Section twelve, in Town- 
ship twenty-nine North, Range eight East, with saw- -mill and other 
improvements, And deponent further says that at all times during the 
negotiations which resulted in the agreement for purchase and sale as 
aforesaid and the execution of the mortgage as aforesaid the said Oliver 
represe ted to this deponent that his said mill, mill site, docks, and other 
imyprovements were located at the mouth of Devil Riv er, in said county of 
Alpena, on the aforesaid section twelve, and were a part ‘and parcel of the 
collateral sec urity for the purchase-price of the lands so by him, the said 
‘Oliver, purchased as aforesaid. And this deponent always believed, and 
still be lieves, that the whole of said fractional section twelve, together with 
the mill site, docks, and other improvements on said section twelve was 
included in and covered by said Oliver’s mortgage of November 17, 1866, 
to him, said deponent, and Henry S. Cunningham & Jacob Eschelman, 
and that he obtained a good, full, and sufficient title thereto under his pur- 
chase of the same, together with other lands, under and by virtue of the 
sale made to me under the foreclosure of said mortgage aforesaid. 


(S’d) GARRET B. HUNT. 
* U.S. circuit court, northern district of New York, ss. 


I hereby certify that the above-named Garret B. Hunt personally ap- 
peared before me on this 15th day of January, 1883, and duly made 
G1 oath that the facts set forth in the foregoing affidavit by him sub- 
scribed are true. 
[U. 8. COM. SEAL. | JAMES C. STRONG, 
U. S. C. C. Commissioner in & for said 
Northern District of New York. 
(Indorsed :) 1640. In the cireuit court of U.S. for eastern district of 
Michigan. In equity. David D, Oliver vs. Henry S. Cunningham et 
al. Affidavit of Garret B. Hunt. Filed in clerk’s office April 7th, 1883. 
Walter S. Harsha, clerk. 


614 SraTre OF MICHIGAN, 
County of Alpena, 88: 
I hereby certify that the foregoing is a true transcript, compared by me 
with the original in my office, and “recorded in liber 6 of deeds, on pages 


AO: i ecg 
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36 & 37, in Alpena County records, and of the whole of said original 


record. 
JOHN F. KELLY, 
Register of Deeds. 
ALPENA, Micu., Jan. 10th, 1883. 


62 Exhibit A referred to in annexed affidavit.—John E. Pounds, U.S. 


C. e’t com’r. 
Garret B. Hunt & wife to Lee R. Sanborn—Quitclaim deed. 


Ree’d for record the 17th day of July, 1876, at 4.40 o’clock p. m. 
ALEX. McIX INALD, 


Register. 


This identure, made this 26th day of June, in the year of our Lord 
1876, between Garret B. Hunt and Cynthia E. Hunt, of the first part, and 
Lee R. Sanborn, of Sanborn, in the county of Niagara and State of New 
York, of the second part, witnesseth : 

That the said party of the first part, in consideration of the sum of $100 
to them in hand paid by said party of the second part, the receipt whereof 
is hereby confessed and acknowledged, have bargained, sold, remised, and 
quitclaimed, and by these presents do bargain, sell, remise, and quitclaim 


unto the said party of the second part, and to his heirs and assigns, all . 


that piece or parcel of land situate in the township of Ossinike, county of 
Alpena, and State of Michigan, and described as the Southwest fraction of 
the Northwest quarter of Section 12, Township 29, Range 8 East, together 
with all and singular the hereditaments and appurtenances thereto belong- 
ing or in anywise appertaining, and the reversion and reversions, re- 
mainder and remainders, rents, issues, and profits thereof, and all the estate 
right, title, interest, claim, and demand whatsoever of the said party 
63 of the first part, either in law or equity, of, in, and to the above- 
bargained premises, with the said hereditaments and appurtenances : 
To have and to hold the same to the said party of the second part, his 
heirs and assigns, to the sole and only proper use, benefit, and behoof of 
the said party of the second part, his heirs and assigns forever. 
In witness whereof the parties of the first part have hereunto set their 
hands and seals the day and year first above written. 
GARRET B. HUNT. [L. 8.] 
CYNTHIA E. HUNT. [1. 58.] 


Sealed & delivered in presence of— 


STATE OF NEw York, 
Erie County, 8s: 

On this 14th day of July, in the year 1876, before me, the subscriber, 
personally appeared Garret B. Hunt and Cynthia E. Hunt, his wife, to 
me known to be the same persons described in, and who executed the 
within instrument and severally acknowledged that they executed the 
same; and the said Cynthia E. Hunt, on a private examination by me 


). 


>. 
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apart from the said husband, acknowledged that she executed the same 
freely and without any fear or compulsion of her said husband. 
GEO, STAN. POTTER, 
Notary Public in and for Erte County, New York. 


STATE OF NEW YORK, 
Erie County, Clerk’s Office, ss: 


64 I, George L. Remington, clerk of said county and of the courts 
thereof, the same being courts of record, do hereby certify that 

George Starr Potter, whose name is subscribed to the proof or acknowl- 
edgement, a notary public in and for said county, duly commissioned, sworn, 
and authorized to take the same ; and further that Iam well acquainted 
with his handwriting, and verily believe that the signature to said proof 
or acknowledgement is genuine ; and further that the annexed instrument 
is executed and acknowledged according to the laws of the State of New 
York. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said county, at Buffalo, the 14th day of July, A. D. 1876. 

[SEAL. | MARCUS BARTLET, 

Deputy Clerk. 


65 8. Affidavit of Lee R. Sanborn in opposition to motion, 


‘In the circuit court of the United States for the eastern district of Michi- 
gan. In equity. 


Davip D. OLIVER, CcomPL’?, : 
ag st 
Henry S. CUNNINGHAM, GARRET B. HUNT, 
Jacob Eschelman, Calvin Haines, Philip M. 
Ranney, Henry M. Robinson, and George I. 
Robinson, def’ts. 


NortHeRN District or NEW YOrK, 8s: 

Lee R. Sanborn, being duly sworn, doth depose and say that he resides at 
Sanborn, in the county of Niagara and State of New York ; that he is the 
same person named as grantee in a certain deed from Garret B. Hunt and 
wife, dated June 26, 1876, and recorded in the register’s office of Alpena 
County, Michigan, in Liber 6, of deeds, at pages 36 & 37, a certified copy 
of which is hereto attached, and marked “ Exhibit A,” and to which refer- 
ence is hereby made; that he is in possession of the premises described in 
said deed, and has been since the date thereof under said deed ; that at the 

date of said deed said Hunt claimed title to the premises therein 
66° deseribed through the master’s deed in the above-entitled action ; 

that deponent bought said premises in good faith, relying on such’ 
title ; that possession of the said premises was given deponent by George I. 
Robinson, who bid the lands in in the name of said Hunt at the master’s: 
sale; that deponent has had continued and peaceable spossession of the 
premises since the date of said deed, and has made valuable improvements 
thereon ; that before the date of said deed there had been a-saw-mill upon 
a portion of said premises, near the southeast corner thereof, which, before’ 


‘that date, had burned down, and when deponent took possession there was 
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no saw-mill on said premises; that said premises lay upon Thunder Bay, 
which bounds them on the north and east ; that for three years before the 
date of said deed deponént was in possession of said premises, as the lessee 
of the defendants Cunningham, Haines, and Robinson, and it was before 
such possession said mill was burned; that while in possession of said 
premises, as such lessee, and afterwards, deponent made valuable ‘mprove- 
ments thereon ; that hé built a new saw-mill, and repaired and extended 
the docks, and filled in around said mill to a large extent, and made # 
raluable boomage for logs ; that deponent has laid out and expended in 
making said improvements on said premises at least ten thousand dollars 
during the time he has been in possession of said premises as afore- 


said, 
67 LEE R. SANBORN. 
Subscribed and sworn to before me this 18th day of January, 
A. D. 1883. 
[SEAL. | JOHN E. POUNDS, 


United States Circuit Court Commissioner in and for the 
Northern District of New York. 


68 : Order for writ of assistance. 


Davip D. OLIVER, COMPLAINANT, _ ) 
vs, 

Henry 8S. CuNNINGHAM, GARRETT Bb. Hunt, | In the matter of a writ 
Jacob Eschelman, Philip M. Ranney, Calvin { — of assistance. 
Haines, George J. J. Robinson, and Henry M. 

Robinson, defendants. 


It having been ordered in this cause, on the 22d day of January, 1882, 
that the motion by complainant for a writ of assistance be argued before 
Judge Withey, of the western district, who tried the cause, and the motion 
having been ‘heard before a’d determined by said judge, it is by the court 
determined and ordered as follows, viz: 

In this cause the application of complainant for a writ of assistance to 


the marshal of this district, to direct him to place complainant in possession. i fs 
of certain lands in said application described, came on to be heard, and the ' 
court having considered the application, the affidavits of the parties, | } 
and the arguments of counsel determines that complainant, David D. Oliver, 


is entitled under the decree in this cause to the immediate possession of an. | 
undivided three-fourths of the North half of Section twelve, in Township As: 
twenty-nine North, of Range’ eight East, in the State of Michigan, in : 
common with George J. Robinson, owner of the other undivided one- 
fourth of said land and with those in possession under him, 
69-72 and that the right of said Oliver to possession is not affected | 
by the appeal from said decree by defendants Garrett B. Hunt and 
Jacob Eschelman, or by the supersedeas bond given on their said appeal, ‘ 
the court orders, adjudges, and decrees that the writ of this court issue to i 
the marshal of said district to enter upun the said premises and eject there- | + 
from all persons now holding the said undivided three-fourths of said land. 


or any portion thereof adversely to said David D. Oliver, who have entered | 


' 
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under claim derived from the defendants or any of them since March 
i3th, 1873, and to forthwith put the said David D. Oliver in possession of 


‘said North half of Section twelve aforesaid in common with the owner of 


the other undivided one-fourth interest thereof, or with Lee R. Sanborn, 

lessee under such owner, and cause the said David D. Oli Oliver to be 

maintained in the peaceable possession thereof. 

It is further ordered and deereed that said complainant is entitled to the 

possession of the following-described premises : 

73 And that said writ of this court also direct the said marshal to 
enter upon the said premises and eject therefrom every person 

holding the same and every part thereof adversely to said David D, Oliver, 

who has entered under claim derived since Mareh 13th, 1873, from said 

defendants or any of them, and forthwith put said David D. Oliver in 

possession of said premises, and cause him to be maintained in the posses- 

sion thereof as against all such persons. 


74 United States circuit court, eastern district Michigan. 
Davip D. Oniver 
TR, 


Henry S. CUNNINGHAM, Hunt, EscueLMAN, 
Ranney, Haines, Robinson & Robinson. 


| In equity. Applica- 
- tion for writ of as- 
| sistance. 


Mr. Russeil and Mr. Burton for compl’t; Col. Duffield for Hunt & 
hschelman., 

The application for a writ of assistance was referred to me by order of 
court of date Jan’y 22d, 1883, and the following are my views after hear- 
ing counsel, 

Ss. L. WITHEY, 
Dist. Judge. 


The decree entered Sept., 1882, gave complainant certain land therein 
described, and, as I understand, gave him the undivided three-fourths of 
the North fraction of Section twelve, Town. 29 North, of Range 8 East. 
The title to this piece of land at the time of commencing suit was in defend- 
ant Cunningham three-fourths and defendant George A. Robinson one- 
fourth. 

Defendants Hunt and Eschelman claimed to own some of the 
7h other land embraced in the controversy, and they appealed and gave 
a supersedeas bond. None of the other defendants appealed. 

The suit was begun in March, 1873. Notice of lis pendens was filed in 
the proper county recorder’s office. The latter part of April, 1873, defend- 
ant Cunningham and one of his codetendants—not Hunt or Eschelman— 
united with Geo. A. Robinson (who owned an undivided quarter in this 
piece of land, which quarter interest was not claimed by complainant and 
not in controversy) in a lease to Lee R. Sanborn, who entered into posses- 
sion under the lease and who continues to occupy the land. 

This lease made Sanborn the lessee and tenant of Geo. A. Robinson’s 
undivided quarter as well as lessee and tenant of Cunningham’s undivided 
three-quarters. The other defendant who joined in the lease had no in- 
terest in the land other than that he might have been in possession in com- 
mon with Cunningham and Robinson. 
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In June, 1876, if I remember correctly the date, defendant Hunt, who 
owned the south half of the section, gave Sanborn a quitclaim deed of 
the south half. Hunt makes affidavit that he believes the north half, the 
piece in controversy, to belong to him; that it was by the contract of sale to 

have been covered by his mortgage from complainant, and he sup- 
76 posed it was when he, Hunt, foreclosed and bid in under the mort- 
gage, under which his title to any of the land rests, 

Sanborn makes affidavit that since Hunt’s deed to him in 1876 he has 
been in possession of the disputed territory under claim of title from Hunt, 
viz, under said quitclaim deed of the south half. 


CONCLUSION, 


In the first place, under such a state of facets, as the deed from Hunt to 
Sanborn does not describe this piece of land, there is no apparent claim of 
title from Hunt; it is a naked claim without proof to support such claim. 

In the second place it seems obvious to me that Sanborn is in posses- 
sion of- the entire parcel of land in dispute under the lease before men- 
tioned from Cunningham & Robinson. 

a. That he holds #ths under that lease from defendant Cunningham in 
whom title was to so much, that decreed to complainant. 

6. That Sanborn holds the other } under the lease from Robinson, and 
that this } interest not being in controversy Sanborn cannot be dispos- 
sessed of it by Oliver. 

c. But as the }ths which the court found complainant Oliver entitled to 
he is entitled to a writ of assistance to put him in possession in common 

with whosoever has the right to Robinson’s } interest, and this ap- 
77 pears to be Sanborn. 

Hence, writ of assistance granted, I am of opinion that Hunt and 
Eschelman’s appeal and supersedeas bond do not affect or touch this piece 
of land or any interest in it, 

Sanborn is no party tothe suit. Hunt and Eschelman showed cause 
against a writ of assistance, and it incidentally appeared that Sanborn was 

. in possession under the circumstances stated. 

Has he a standing in the proceedings that give him a right to an appeal 
or to have a stay of proceedings ? 

Will Judge Baxter give the question sufficient consideration to deter- 
mine whether Sanborn has a right to an appeal and stay of proceedings ? 

have a telegram from Col. Duffield asking for an order staying pro- 


ceedings ten days till an appeal could be perfected. ‘ 
I have declined, because it did not seem Sanborn was in a position to 
appeal. 


In great haste. 


Ss. L. WITHEY, 


Dist. Judge. 
Granp Raprps, Ap’/ 11, 1883. 
78 In the Supreme Court of the United States, October term, 1883. 
Garretr B. HUNT eT AL., APPELLANTS, 
v8, - No. 856. 
Davip D. OLIveEr. j 


It is hereby stipulated by the counsel for the respective parties hereto 
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that the following portions of the return to the order to show cause, &c. 
entered April 25th, 1883, this day filed, may be omitted by the clerk in 
the printed copy of such return, and the following substitutions made in 
lieu thereof, to wit : 

Omit all after “as follows, to wit,” on the 4th page, and also pp. 5, 6, 
7, and so much of page 8 as precedes the words “this mortgage being 


given,” and insert instead : 
* 


* * * * * * 
79 “ Also, in Township 29 North, Range 8 East, the South frac- 
tional half of Section twelve, containing 227.05 acres, more or 
less, with the saw-mill and other improvements thereon.” 
* Ok * * * * * 
Omit entire pages 10, 18, 19, & 20, & insert instead : 
* * * * * * — 
“Frac. Section 12, Town. 29, Range 8 East.” 
* * * * * * * 
Omit entire pages 24, 25, 26, 27, 28, and insert instead: 
* * * * * * * 
“Entire fractional Sec. 12, Town. 29, North Range 8 East. 
* * * * * * * 
Leave out entire pages 34, 35, 36, and 39, and insert in lieu of page 39: 
“Plat copy of which is attached to original petition in this court.” 
Omit entire pages 70, 71, 72. 


(S’g’d) HENRY M. DUFFIELD, 
So?’r & of Counsel for Appellant Hunt. 
(S’g’d) NATH’L WILSON, 


Of Counsel for Appellees. 


(Indorsement on cover:) No. 856. Garrett B. Hunt & Jacob Eschel- 
man, appellants, vs. David D. Oliver. Return to rule to show cause why 
supersedeas should not issue. Supreme Court U. 8S. 1883. October 
Term. Filed 9th October, 1883. 
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SUPREME COURT 


OF THE 


UNITED STATES, 


DAVID D. OLIVER, 
Complainant, 
Os, 
GARRET B. HUNT, and t 


JACOB ESCHELMAN, 
IMPLEADED, &C., 
Defendants. - 


CEN ee AC 


APPLICATION FOR WRIT OF SUPERCEDEAS. 


a 


BRIEF and POINTS, why the application should 
not be granted. 


ee 


1. The defendants in the Court below were seven 
in number, and they were not all jointly interested in 
all the subject matter in snit. The object of this ap- 
plication is to keep complainant from obtaining pos- 


2 


session of a single portion of the land in controversy 
of only about thirteen acres in area, while the land in- 
volyed in the main controversy was over twenty . thou- 
sand acres in extent. 

2. Previous to September, 1868, complainant had 
owned a large quantity of land in Alpena and Aicona 
counties in Michigan, a part of which he had purchas- 
ed from Cunningham, Hunt and Eschelman, and a 
part of which he had derived from other sources. At 
the time of his purchase from Cunningham, Hunt and 
Eschelman he had executed, to them a mortgage which 
included the land just purchased, and about 3,000 acres 
of other land but which did not include the north half 
of section twelve in town 29 north, of range 8 east. It 
did include the south half of that section and the mil/ 
and improvements existing thereon, but the mill and 
improvements, were the water mill then on said land, 
this being the only mill on the entire section. 
Tie mill which isshown on the plat attached to 
complainant’s petition, and there called ‘‘Old Mill’ 
burned down, was not yet erected and was not com. 
menced until the year following the making of this 
mortgage, and it is not surprislng that when Oliver be- 
gan to build a mill which was to cost him about $30,- 
000 he located it on land not included in this mort- 
gage. 
3. In November, 1867, Oliver conveyed 1-3 of 
certain pieces of property to Geo. J Robinson, and 
formed a partnership with him to carry on the milling 
busiuess on all the property. 

4. In September, 1868, about two years after the ex. 
ecution of this mortgage Oliver conveyedall his land 
and other property to Cunningham; this was done be- 


or ~ 


_ ~. => 
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cause he had got into difficulties with his partner, and 
turned to Cunningham for assistance. 

5. Cunningham at this time had just nominally 
transferred his interest in the mortgage before spoken 
of, to Hunt and Eschelman, but the Court held that 
this transter did not divest him of the character of a 
mortgagee, and allow him to escape the responsibility 
of a mortgagee who takes a conveyance from his 
mortgagor. 

6. Thus, on the 3d of September, Hunt and 
Eschelman held this mortgage. Cunningham held the 
legal title to all the land, except the 1-4 conveyed to 
Robinson—and some of the other defendants held 
other encumbrances. 

7. Hunt and Eschelman proceeded to foreclose, 
and in due time their mortgage was foreclosed, and 
Hunt obtained the legal title at Master's Sale, so that 
when the Bill was filed in this cause Hunt held the 
legal title to the south half of section 12, under the 
Master’s deed. 

Cunningham held the legal title to an undivided 
3 4 ot the north half (about 18 acres) under the deed 
from Oliver. Robinson held the legal title to the un- 
divided 1-4, also under deed from Oliver. 

The defendants under the partnership agreement 
between themselves were occupying ail the land, or 
rather the partnership composed of the various defend- 
ants were occupying the land. In the division of labor 
Cunningham and Haines were at Buffalo, Hunt and 
Eschelman were secret partners, and generally remain- 
ed at their homes in East Clarence, near Buffalo, N. 
Y. The Robinsons were at Ossineke, (the mill prop- 
erty on sections 12 was called Ossineke). Ranney was 
sometimes at one place and sometimes at the other. 
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Neither Hunt nor Eschelman ever, at any time 
held the legal title to the land in controversy, (the 
north half of section 12,) and there never was any 
claim in any of the proceedings either to foreclose the 
mortgage, or in this latier bill to have it declared paid; 
that the said north half of section 12 had been omitted 
from the mortgage by mistake or fraud. 

The decree had in this cause finds that the defend- 
ants had formed a partnership, had stripped the lands 
and had appropriated the proceeds; that those pro- 
ceeds were sufficient to pay the mortgage, which had 
been contributed to the partnership as capital, and to 
pay a number of other claims held by other of the de- 
' fendants, and to furnish a fund of some $42,000 for 
which the defendants were jointly liable. 

8. All the defendants except Hunt & Eschelman 
rested content with this decree. 

Hunt and Eschelman appealed. 

The effect of a reversal of the decree in their favor 
would be, the court would find: 

Ist. That the mortgage was not contributed to 
the partnership, aud consequently would not be con- 
sidered paid ; but the foreclosure would stand affirmed 
and Hunt would be the legal owner of the lands de- 
scribed in the mortg»ge. 

2nd. Hunt and Eschelman would be relieved 
from personal liability on the money judgment. 

9. Inasmuch as Cunningham acqgniesced in the 
decree, the land which was conveyed to him by Oliver, 
other than that covered by said mortgage would be re- 
turned to Oliver; in this listis the north half of section 
12, the parcel which is the particular object of these 


proceedings. 


-_ 


») 


10. Sanborn held by two claims; first, a lease 
not recorded, and not a part of this record, but refer- 
red to in his affidavit ; what its contents were are not 
shown. He says he went into possession about one 
month after this suit was commenced. Second, a 
deed from Hunt made about three years after this 
suit was commenced. 

No title which he derived from Hunt can be 
traced back to any claim that Hunt has made in the 
proceedings in this cause. The rights of the parties 
(pro hac vice) are as they would be, provided Hunt 
should preva'l in his appeal. And should he prevail 
he would not be entitled to hold this north half of see- 
tion 12. If he has any right derived from other sources 
which he does not claim, the right must be estab- 
lished by other proceedings than these. The mere 
fact that he has made a quit-claim deed of something 
he neither owned or claimed to own can not entitle 
him to extend the protection of his stay bond beyond 
the questions in litigation in the suit appealed. 

ALFRED RUSSELL, 
Solr for Def t. 
C. F. BURTON, 
NATHANIEL WILSON, 
Of Counsel. 


187 vil 
In the Supreme Court of the United States. 


— 


No. 856. Appeal from the 
Cireuit Court of the United- 
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Appellants, impleaded, &e. 


trict of Michigan. 
In Equity. 


PS. 


Davip D. Oriver, Appellee. 


Brief for Appellant, on Motion for Supersedeas, or other writ, 
under Paragraph 710, U. S. Revised Statutes. 


After the appeal of this cause to this Court was duly per- 
fected, the court below ordered and issued a writ of assist- 
ance, to put complainant into possession of an undivided 
three-quarters interest in a large portion of the lands de 
scribed in the decree. 


Many of them were unoccupied, stump-pine lands, as to 
which the order was of little consequence. But the order 
also included a valuable mill property, occupied and op- 
erated by one Lee R. Sanborn, who had bought the mill site 
from appellant, Hunt, and himself erected thereon a valu- 
able steam saw-mill. 


No notice of the motion for the writ of assistance was 
ever served on appellant, Hunt, but Sanborn was notifled 
and unsuccessfully opposed the granting of the motion. 
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The court not only granted the motion, but directed com- 
plainant to be put in possession with “George J. Robinson, 
owner of the other undivided one-quarter of said land.” 

Petition of Hunt, p. 7. 


From this order Sanborn attempted to appeal, but the 
court below denied him the right. 
Hunt’s petition, pp. 9 and 10. 


At the October Term, 1882, an application was made, by 
petition to this Honorable Court in this cause, for a super- 
sedeas, or other appropriate remedial writ, under Paragraph 
716, U.S. Revised Statutes. 

Sanborn also filed his petition for a mandamus, command- 
ing the court below to allow his appeal, but it was stated to 


‘the court that the object of both petitions was the same, and 


that if one was granted the other would not be pressed. 


On April 25th, 1883, after due consideration, this Honor- 
able Court granted a rule, on appellant Hunt’s petition, re- 
turnable October 9th, 1883, to show cause why such writ 
ghould not be awarded. 


The return of the court below is now here. 


It sustains every averment in the petition, upon which the 
order to show cause was granted. 


It also brings up copies of the affidavits submitted by 
Sanborn in opposition to the motion for a writ of assistance 
which set forth, in detail, the facts more briefly stated in 
the petition. 


Upon this return there can be ro question of the right of 
appellant, Hunt, to relief. 


The decree of the court below directed all the defendants 
below to surrender possession of certain: lands therein de- 
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scribed and including the premises hereinafter particularly 
mentioned, and decreed that defendants jointly should pay . 
to complainant 341,418.87 and interest. 


There is no question made in this case as to the regularity 
of the appeal. the sufficiency of the supersedeas bound, which 
is in the penal sum of $60,000, or its filing and approval 
within the statutory time. 


The decree appealed from was entered September 21, 1882, 
the appeal perfeeted and supersedeas bond in sum of $60,000 
approved and filed October 9th, 1882. 


By stipulation the time for filing transcript on appeal, 
which was very voluminous, was extended and the transcript 
filed and the cause doeketed within the extended time. 


April 9th, 1883, the court below, on application of the 
complainant (who is the appellee) made the order for the 
writ of assistance, Exhibit A, without notice to appellants, but 
with notice to Lee R. Sanborn, who occupied a part of the 
premises against which the writ was ordered. 


Sanborn had shown cause claiming possession and title 
under Garrett B. Hunt (the petitioner in this matter) de- 
rived since commencement of suit in court below, but Hunt 
had not appeared. 


The writ issued (Exhibit D to Petition of Hunt) and is 
now being executed by the marshal. 


The property which is more particularly described as the 
north half of seetion 12, town 29 north. range eight east, is 
a mill-site with a mill of the value of 510,000 and upwards 
erected by Sanborn after his purchase of the title from [Lunt, 
one of the appellants and the petitioner herein, and other 
improvements by Sanborn valued upwards of 33.009. 


NM SAN ns BRE 


A single glance at the map shows the necessity of pos- 


-session of the north half of the section in order to make 


any practical use of the site. 


I can conceive of only two possible theories upon which 
the writ was ordered to issue, notwithstanding the appeal— 


First. Because Hunt, the petitioner and one of the appel- 
lants, had conveyed his interest to Sanborn prior to the de- 
cree of the court below, but pending the suit. 


Second. Because the petitioner, Ilunt, under the deed of 
the masters’s sale in the foreclosure suit, only got title to 
“the south fractional half of section twelve, town 29 north 
of range eight east, containing two hundred and twenty- 
seven and five one-hundredths acres, more or less with the 
said mill and other improvements thereon.” This being the 
description in the mortgage and master’s deed thereunder, 
while the writ issues against the north half of said section. 


I 


The conveyance by Hunt, petitioner, before the decree, al- 
though pending the suit below, did not affect the status of: 
the case after an appeal was allowed and perfect by filing 
a supersedeas bond. 


Sanborn, not being a party to the suit, might posssbly 
have no right of appeal. But he was clearly entitled in the 
court below, to all the protection which his grantor’s title 
could give him. 


If no writ of assistance could issue against Hunt, on ac- 
count of the appeal, none ought to issue against his grantee. 


InexparteR. R. Companies, 95, U.S. R., p. 221, a defendant’s 
right to appeal was sustained, although he had assigned his 
interest before the entry of the decree, 


ne 


» 


The case at bar is identical in principle, the only apparent 
difference is that here the defendant appealing has assigned 
his interest in a part, instead of the whole, of the real prop- 
erty in suit. 


On ‘this theory, the order for the writ of assistance was 
clearly unauthorized. 


LI. 


The transcript on appeal* shows that the petitioner, Hunt, 
was one of three mortgagees in a mortgage made, in 1856, 
by David D. Oliver, the complainant and appellee herein, 
covering about 13,000 acres of pine lands, and including the 
lands on each side of the mouth of Devil River, in Alpena 
County, Michigan. 


{n the mortgage the mill site is described as “ The south 
fractional half of section twelve (etc., as above), containing 
two hundred and twenty-seven and _ five-one-hundredths 
acres, more or less, with the saw-mill and other improve- 
ments thereon.”’ : 


A plat of the premises, Exhibit E, shows that, according 
to government survey, fractional section twelve was never 
divided into half or quarter sectious and that it contained just 

7 . 
227,995 acres ; 


That the half-section line was never run across said sec. 
tion twelve, and can only be located by reference to the 
quarter post between sections eleven and twelve; 


That the old mill of Oliver, the appellee, was located a few 
rods north of a line run due east from the quarter post be- 
tween sections eleven and twelve. 


— — 


*The record on appeal is exceedingly voluminous and not yet printed, neither is 
it paged. To facilitate a reference to the record on appeal, | have placed reference 
slips between the pages of the original record. 


6 


Hunt, the petitioner, and Jacob Eschleman, his co-apell- 
ant, foreclosed this mortgage in the Cireuit Court of the 
United States for the Eastern District of Michigan, in 
equity, and, after four years’ litigation, obtained a decree of 
foreclosure and sale of the lands described therein, including 
the /oeus in quo described as in the mortgage. 


And Hunt bought the lands in at the master’s sale. The 
master’s deed described the /ocus as above, but Huut went 
into possession of the whole of the section, and transferred 
his title and possession to Sanborn, as above stated. 


Before the master’s sale, Oliver filed the bill in this suit in 
the court below, and attempted to enjoin the master’s sale, 
which, however, was denied. 


[lis bill claimed that, by reason of a deed from him to 
Cunningham (a co-mortgagee with Hunt and Eschleman), 
which, although absolute on its face, he claimed was in- 
tended for a mortgage, the three original mortgagees were in 
possession, as mortgagees of a three-fourths interest of the 
mortgaged premises, and he should be eredited with the 
rents, issues, and profits received by the mortgagees, and al- 
lowed to redeem on paying whatever balance, if any, was 
found due from him. 


In this deed to Cunningham, he included a three-fourths in- 
terest. in “the entire fractional section twelve, in town twenty- 
nine north, range eight east.” 


His prayer for relief was that this deed be declared to 
have been given to Cunningham to pay the mortgage to 
Hunt, Eschleman, and Cunningham, and other mortgages 
out of the proceeds of the premises conveyed, and when 
they were satisfied to reconvey to hiin. 


He insisted that Cunningham, whose interest in the mort- 
gage had been assigned to his co-mortgagees before Oliver's 
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deed to him, was still a mortgagee, in fact, and that his as. 
signment of his interest in the mortgage, was pretended and 
doalbaiant as to Oliver. 

All these allegations had before this been set up by answer 
and cross bill to the foreclosure bill of Hunt and Eschleman 
to foreclose this very mortgage, and had been denied by the 
court and a deeree granted, and a sale ordered and made 
to Hunt, as above st» ted. 


The present suit, however, was tried before another judge, 
who gave complainant a decree in accordance with the prayer 
of the bill; held the defendants liable jointly as morgagees 
in possession tor the rents, issues and profits of the lands, 
and directed the conveyance by the the defendants of the title 
of, and the surrender and delivering up of the possession of an 
undivided three-fourths interest in the premises described in 
the bill of complainant, including “the undivided three- 
fourths interest in the entire fractional section twelve, in town 
twenty-nine north, of range eight east.” 


On the reference to tne master under this decree the peti- 
tioner, Hunt, jointly with the other defendants, was held 
liable for the estimated profits of the steam s aw mill of said 
( liver, situate on the norih half of said section twelve, and 
for rental value of the mill site, on said north half, after 
the destruction of the mi!! by fire in 1873 or 1872. 


The allowance under this ':ead made a part of the $41,418.00 
decree against the defendarts. No question as to the alleged 
omission of the north half of said section twelve from the 
mortgage was made during the suit or at the hearing, and 
all through the case parties and court proceeded on the- 
ory that it was included in the mortgage and master’s sale, 


Under this state of facts—and they clearly appear on the 
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Davip D. OLIvER, Appellee. 


Points for Appellant Hunt on application for a Writ of Superse- 
deas or other writ under Par. 710, U. S. Rev. Stats. 


The decree of the court below directed all the defendants - 
below to surrender possession of certain lands therein de- 
scribed and including the premises hereinafter particularly 
mentioned, and decreed that defendants jointly should pay 
to complainant $41,418.87 and interest. 


There is no question made in this case as to the regularity 
of the appeal, the sufficiency of the supersedeas bond, which 
is in the penal sum of $60,000, or its filing and ‘approval 
within the statutory time. 


The decree appealed from was entered September 21, 1882, 
the appeal perfected and supersedeas bond in sum of $60,000 
approved and filed October 9, 1882. 

By stipulation the time for filing transcript on appeal, 
which was very voluminous, was extended and the transcript 
filed and the cause docketed within the extended time. 

April 9, 1883, the court below, on application of the com- 
plainant (who is the appellee) made the order for the 
writ of assistance, Exhibit A, without notice to appellants, but 
with notice to Lee R. Sanborn, who occupied a part of the 
premises against which the writ was ordered. 


‘Senin earnest 


| 


2 


Sanborn had showed cause claiming possession and title 
under Garrett B. Hunt (the petitioner in this matter) derived 


_ since commencement of stit in court below, but Hunt had 


not appeared. 

The writ issued (Exhibit D) and is now being executed 
by the marshal. | 

The property which is more particularly described as the 
north half of section 12, town 29 north, range eight east, is 
is a mill-site with a mill of the value of $10,000 and upwards, 
erected by Sanborn after his purchase of the the title from 
Hunt, one of the appellants and the petitioner herein, and 
other improvements by Sanborn valued upwards of $3,000. 

I can conceive of only two possible theories upon which 
the writ was ordered to issue, notwithstanding the appeal— 


First. Because Hunt, the petitioner and one of the appel- 
lants, had conveyed his interest to Sanborn prior to the de- 
cree of the court below, but pending the suit. 


Second. Because the petitioner, Hunt, under the deed of 
the master’s sale in the foreclosure suit, only got title to 
“the south fractional half of section twelve, town 29 north, 
of range eight east, containing two hundred and twenty- 
seven and five-one-hundredths acres, more or less, with the 
said mill and other improvements thereon.” This being the 
description in the mortgage and master’s deed thereunder, 
while the writ issues against the north half of said section. 


I. 


The conveyance by Hunt, petitioner, before the decree, al- 
though pending the suit below, did not affect the status of 
the case after an appeal was allowed, and perfected by filing 
a supersedeas bond. 

Sanborn, not being a party to the suit, might possibly 
have no right of appeal. But he was clearly entitled in the 
court below, to all the protection which his grantor’s title 
could give him. 
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If no writ of assistance could issue against Hunt, on ac- 
count of the appeal, none ought to issue against his grantee. 

In ex parte R. R. Companies, 95 U. S., 221, a defendant’s 
right to appeal was sustained, although he had assigned his 
interest before the entry of the decree. 

The case at bar is identical in principle, the only apparent 
difference is that here the defendant appealing has assigned 
his interest, in a part instead of the whole, of the real prop- 
erty in suit. | 

On this theory, the, order for the writ of assistance was 
clearly unauthorized. 


II. 


The transcript on appeal shows thut the petitioner, Ilunt, 
was one of three mortgagees in a mortgage made by David 
D. Oliver, in 1866, the complainant and appellee herein, cover- 
ing about 13,000 acres of pine lands, and including the 
lands on each side of the mouth of Devil River, in Alpena. 
County. Michigan. 

In the mortgage the mill site is described as “The south 

fractional half of section twelve (&c., as above) containing two 
hundred and twenty-seven and ,°,5, acres, more or less, with 
the saw-mill and other improvements thereon.” 
_ A plat of the premises, Exhibit E, shows that according 
to government survey fractional section twelve was never 
divided into half or quarter sections, that it contained just 
227 ,°°5 acres. 

That the half section line was never run across said sec- 
tion twelve, and can. only be located by reference to the 
quarter post between sections eleven and twelve. 

That the old mill of Oliver, the appellee, was located a few 
rods north of a line run due east from the quarter post be- 
tween sections eleven and twelve. 

Hunt, the petitioner, and Jacob Eschleman, his co-appell- 
ant, foreclosed this mortgage in the Circuit Court of the 
Jnited States for the Eastern District of Michigan, in equity» 
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and after four years’ litigation obtained a decree of fore- 
closure and sale of the lands described therein, including the 
locus in quo described as in the mortgage. 

And Hunt bought the lands in at the master’s sale. The 
master’s deed described the /ocus as above, but Hunt went 
into possession of the whole of the section, and transferred | 
his title and possession to Sanborn, as above stated. 

Before the master’s sale Oliver filed the bill in this suit in 
the court below, and attempted to enjoin the master’s sale, 
which, however, was denied. 

His bill claimed that by reason of a deed from him to 
Cunningham, (a co-mortgagee with Hunt and Eschleman) 
which, although absolute on its face, he claimed was intend- 
ed for a mortgage, the three origina] mortgagees were in pos- 
session as mortgagees of a three-fourths interest of the mort- 
gaged premises, and he should be credited with the rents, is- 
sues, and profits received by the mortgagees, and allowed to 
redeem on paying whatever balance; if any, was found due 
from him. 

In this deed to Cunningham, he included a three-fourths in- 
terest in “the entire fractional section twelve, in town twenty- 
nine north, range eight east.” 

_His prayer for relief, was that this deed be declared to 
have been given to Cunningham to pay the mortgage to 
Hunt,Eschleman and Cunningham,and other mortgages out 
of the proceeds of the premises conveyed, and when they 
were satisfied to reconvey to him. 

He insisted that Cunningham whose interest in the mort- 
gages had been assigned to his co-mortgagees before Oliver’s 
deed to him, was still a mortgagee, in fact, and that his as- 
signment of his interest in the mortgage, was pretended and 
fraudulent as to Oliver. 

All these allegations had before this been set up by way of 
cross bill to the foreclosure bill of Hunt and Eschleman to 
foreclose this very mortgage, and had been denied by the 
court and a decree granted, and a sale ordered and made 
to Hunt, as above stated. 
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The present suit, however, was tried before another judge, 
who gave complainant a decree in accordance with the prayer 
of the bill; held the defendants liable jointly as mortgagees 
in possession for the rents, issues and profits of the lands, 
and directed the conveyance by the defendants of the title 
of, and surrender and delivering up of the possession of an 
undivided tiree-fourths interest in the premises described in 
the bill of complainant, including “the undivided three- 
fourths interest in the entire fractional section twelve, in town . 
twenty-nine north, of range eight east.” 

On the reference to the master under this decree the peti- 
tioner, Hunt, jointly with the other defendants, was held 
liable for the estimated profits of the steam saw mill of said 
Oliver, situate on the north half of said section twelve, and 
for the rental value of the mill site, on said north half, after 
the destruction of the mill by fire in 1873 or 1872. 

The allowance under this head madea part of the $41,418 
decree against the defendants. No question as to the alleged 
omission of the north half of said section twelve from the 
mortgage was made during the suit or at the hearing, and 
all through the case parties aud court proceeded on the the- 
ory that it was included in the mortgage and master’s sale. 


Under this state of facts—and they clearly appear on the 
record—the appeal of the petitioner should suspend all action 
on this decree. 

It is immaterial whether petitioner’s title under the mort- 
gage foreclosure sale covered the north half of fractional 
section twelve as well as the south half. 

Although we insist it does, 

Bezause it clearly appears that the decree proceeds on the 
ground that petitioner, with the other defendants, was in 
possession of and enjoying the rents, issues, ond profits of 
the entire section, and is charged in the decree with the 
value thereof. 

The sole ground of the decree against the petitioner and 
his co-appellant Eschleman, is that they were in possession with 
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Cunningham, under Oliver's deel to Cunningham, as mort- 
gagees in possession. 

[t will not be forgotten that thisdeed to Cunningham de- 
scribes the entire section twelve. 

It is true defendants deny this, and strenuously contend 
against the charge, but the writ of assistance must issue on 
the theory of the decree, not on the allegations of parties not 
sustained by the decree. . 

The premises comprise an active lumbering, steam saw- 
mill and business, and the damage to this business will be 
very great if interrupted at the opening of the business sea- 
son. 

The exigency of the case allowed notime for notice to the 
other side. 

I submit that petitioner should be granted an alternative 
writ of supersedeas, or a rule to show cause why a peremp- 
tory writ should not issue, either of supersedeas or of such 
appropriate form as to the court shall seem proper. 

Goddard vs Ordway, 94 U. S., p. 672, and cases cited. 
And that in the meantime all proceedings under the writ 
of assistance be stayed by the order of this honorable court. 

HENRY M. DUFFIELD, 


Sol’r and of Counsel for Petitioner. 
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Cunningham, under Oliver's deed to Cunninghain, as mort- 
gagees Lt possession. 

[t will not be forgotten that this deed to Cunningham le- 
scribes the entire section twelve. 

[t is true defendants deny this, and strenuously contend 
acainst the charge, but the writ of assistance must issue on 
the theory of the decree, not on the allegations of parties not 
sustained Dy the deeree. r 

The premises comprise an active lumbering, steam saw- 
mill and husiness, and the damage to this business will he 
very oredat if Interrupted at the opening of the business SCiu- 
SOn. 

The exigency of the case allowed notime for notice to the 
other side. 

[ submit thiat petitioner should be eranted cll} alternative 
writ of supersedeas, or a rule to show cause why a peremp- 
tory writ should not issue, either of supersedeas or of such 
appropriate form as to the court shall seen proper. 

(soddard vs ( rdway , 94 U. is |). 672. and Cuses cited. 
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And that in the meantime all proceedings under the writ 


of assistance be stuved by the order of this i morable eourt., 
HENRY M. DUFFLELD, 
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Supreme Court of the United States, 


NWO. 214. 


OCTOBER TERM, 1885. 


ect At 


GARRETT B. HUNT anv JACOB 
ESCHLEMAN, | Appeal from the Cireuit 


Appellants, \ Court of the United States 
Sor the Eastern District of 
vs. ey “are 
Michigan. In Equity. 


DAVID D. OLIVER, Appellee. 
BRIEF FOR APPELLANTS. 


STATEMENT OF CASE. 


This is a bill to redeem a mortgage and for other relief, 


based upon the following faets: 

David D. Oliver, the complainant and appellee, in 1866 
purchased of the appellants and one Cunningham, who 
were joint owners, about 6,000 acres of pine lands, including 
a mill site. 


Note.—To facilitate reference to the Record in considering this Brief, the follow- 
ing explanation of the order in which the clerk has sent up the Record is given 

Volume | is the Record in the present case. 

Volume 2 is the Record in the foreclosure case. 

In volume 1 between pages 1 and 213 are all the pleadings, motions and proceed- 
ings, including the final decree. Between pages 213 and 635 is the evidence upon the 
main issue or merits of the case. Between pages 635 and 1097 is the testimony under 
the reference to the master. From page 1097 to the end of the volume are the 
exhibits. 

In volume 2 between pages 1145 (which is the first page of volume 2) and 1150 are 
the pleadings, etc., in the foreclosure suit, including the finai decree. The opinion 
of Judge Longyear on granting the decree of foreclosure is not indexed, but begins 
on page 1170. Between pages 1180 and 1238 are the pleadings, etc., under the two 
cross-bills. Between pages 1238 and 1579 is the testimony in the case, and from page 
1579 to the end of the volume are the exhibits. 

The schedules whicn follow the foreclosure bill (pp. 1158 to 1159) are schedules 
to Oliver's answer to the foreclosure bill, which is printed as an addition to the 
Record. ) 


: 
; 
' 
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He paid no part of the purchase money, but secured its 
payment by a mortgage on the lands purchased and on other 
pine lands owned by him. In 1867 he erected a steam saw- 
mill and 6ther improvemeuts on the mortgaged lands, and 
conducted the business of manufacturing pine lumber from 
and on these lands, at first alone, afterwards with one Haw- 
kins, and afterwards with one George J. Robinson, with 
whom he had formed a partnership, and to whom he con- 
veyed a quarter interest in all his lands. In the summer of 


1868 he had become financially embarrassed and at variance 


‘with his partner Robinson. whom he aeensed of trying to 


dispossess him and defraud him. The interest on the 
Hunt, Eschleman and Cunningham mortgage was past 
due and unpaid, and he was also in default upon other 
mortgages made by him to Calvin Haines and Phillip M. 
Ranney, and to E. & G. R. Haines, covering a part uf the 
lands ineluded in the Hunt, Eschleman and Cunningham 
mortgage. 

In this predicament he applied to Hunt and Cunningham 
by letter for assistance, stating his situation and desiring them 
to take a quit-claim from him of all his property; to purchase 
the C. Haines & Co. mortgage and the E. & G. R. Haines 
mortgage and other indebtedness outstanding against him ; 
they to quit-claim back the property to him when every- 
thing was paid for, and to be paid reasonably for their 
trouble. (Record, pp. 22, 24, 25.) 

Hunt and Eschleman were farmers, and never had been 
engaged in the lumber business, or in buying and selling 
lands. Cunningham was, however, acquainted with com. 
mercial affairs. Siunt was Cunninghaim’s father-in-law. 

Hunt and Cunningham did not accept the proposition, and 
matters remained in statu quo until September, 1868. Oliver 
meantime personally visited Buffalo and saw Hunt, Eschile- 
man and Cunningham, and urged them to help him out of 
his troubles with his partner Robinson and his creditors, 
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which were growing worse and worse. Oliver had given 
C. Haines & Co. an option to purchase his property, and 
they had declined to buy. 

September 2d, 1868, Cunningham, in response to Oliver's 
urgent entreaties, left Buffalo, New York, and went to 
Ossineke and met Oliver there. 

At Oliver’s own solicitation, Cunningham accepted from 
Oliver quit-claim deeds of all his real property, and bills of 
sale of all his personal property, ineluding his interest in 
the firm of Oliver & Robinson. 

Cunningham had, before leaving, assigned his interest in 
the Hunt, Eschleman and Cunningham mortgage to Hunt 
and Esehleman. 

The purpose of Oliver’s transfers to Cunningham, as 
stated by the latter, was to hold the title for Oliver so that 
it should not be attached or levied upon in some suits whieh 
were pending against Oliver, and to enable Oliver to make 
a sale thereof. (Record, pp. 558 and 559.) These deeds 
were dated and acknowledged as of September 3d, although 
not, in faet, executed until September 8th, 1868. Cun- 
ningham almost immediately returned to Buffalo; Oliver 
failed to effect a sale, and October 3d, 1868, Cunningham, 
acting for Oliver, executed an agreement with C, Haines & 
Co. and Geo. J. Robinson, for the sale of all the persone] 
property and all the real estate of Oliver & Robinson, 
except such as lay outside towns 28 and 29 north, range 
eight east. (Reeord p. 30.) 

This agreement, hereafter, for sake of brevity, called “ the 
Buffalo agreement,” gave Oliver, through Cunningham, 
the privilege of avoiding its terms by the payment, within 
thirty days, of $16,000 to C. Haines and $25,000 to Geo. J. 
Robinson, in which event Robinson was to deed back: his 
one-fourth interest in the firm of Oliver & Robinson, and 
to release all claims or liens which his father, Henry M. 


Robinson, had upon the property. 


pasa ine Ae ne He ne 


4 


Oliver read over the agreement after (but about the time of) 
its execution. In accordance witli its terms,on November 
12th, 1868, he executed a deed to C. Haines & Co. and 
Geo. J. Robinson, of some lands omitted in his conveyances 
to Cunningham, and on January 21st, 1869, he procured his 
wife’s acknowledgment thereto. (Record, pp. 38, 39.) 
Subsequently, on November 26th, 1868, he wrote asking 
Cunningham to execute a deed of some of the lands lying 
outside of towns 28 and 29 north, range eight east, which 
Oliver had sold (Record, p. 49), and Cunningham did as 
requested. | 

In pursuance of the Buffalo agreement, Cunningham 
deeded to George J. Robinson and Haines & Co. the lands 
covered by its terms, and transferred to them the title to the 
personal property. | 

©. Haines & Co. and George J. Robinson then formed a 
partnership under the firm name of Robinson, Haines & 
Ranney, and in the January following Cunningham became 
a partner with them, under the firm name of Cunningham, 
Robinson, Haines & Co. 

In April, 1869, Hunt and Eschleman filed a bill to fore- 
close their purchase-money mortgage, making parties 
defendant Oliver and wife, Cunningham, C. Haines & Co. 
and George J. Robinson. (Record, vol. 2, p. 1145.) 

To this bill Oliver answered fully, setting up the facts 
above stated. (Addition to printed Record, pp. 1-13.) 
He also charged that Hunt and Eschleman and Henry 
M. Robinson, the father of George J. Robinson, had 
become members of the firm of Cunningham, Robin- 
son, Haines & Ranney, and that Cunningham had come 
to Ossineke and accepted the conveyances from him 
in pursuance of a conspiracy and agreement between the 
Robinsons, Haines, Ranney, Cunningham, Hunt and 
Eschleman to defraud him; that the deeds to Cunningham 
were made in trust that Cunningham would take the prop- 
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erty and assume the interest of Oliver in the partnership of 
Oliver & Robinson; make the necessary advances from 
time to time, as needed in the business, and pay off the 
liabilities of Oliver, together with Cunningham’s advances, 
and when the same were paid would reconvey to Oliver all 
the undivided half of the lands in towns 28 and 29 north, 
range eight east, and all lands deeded to him outside of said 
towns, and also convey an undivided one-fourth interest in 
the lands in towns 28 and 29 to George W. Hawkins, who 
had agreed to pay therefor $35,000 ; and that it was agreed 
between Oliver and Cunningham that the payment of the 
$35,000 mortgage of Hunt, Cunningham and Eschleman 
should be deferred until after all the other debts of Oliver 
were paid, which agreement was well known to Hunt and 
Eschleman and assented to by them; that the terms of said 
trust rested entirely in parol and were never reduced to 
writing; that the defendant Cunningham, after having 
obtained said deeds and accepting said trust, began making 
money for himself out of Oliver’s estate, and persuaded 
Oliver to agree to a sale to Robinson, Haines & Ranney, as 
above set forth; that said firm, doing business under the 
firm name of the Ossineke Lumber Company, held by 
force and fraud all the defendant’s interests in the lands and 
mill property ; that H. M. Robinson, Hunt and Esehleman 
pretended to have no interest in said firm, but that really they 
have a large interest therein; that he was ignorant of the 
amount due on the Hunt and Eschleman mortgage, but he 
believed it to be far less than the amount claimed in their 
said bill, and alleged that a large portion of said mortgage 
had been paid from the profits of said new copartnership. 
Replication was filed to the answer and issue joined. 
Cotemporaneously with filing the answer, Oliver filed his cross 
bill containing the same allegations (Record, vol. 2, p. 1185); 
making defendants all the persons who are defendants to 
this bill, exeept Henry M. Robinson, and praying, among 
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other things, for an account of the amount due on the Hunt 
and Eschleman mortgage, and an account of all the prop- 
erty that passed into the possession of Cunningham by vir- 
tue of the transfers to him; and also of the rents and 
profits thereof since said transfers; for leave to redeem on 
paying what, if anything, might be due on said mortgage 
which he offered to pay; for a decree of satisfaction of the 
mortgage and a discharge of the same of record. 

To this cross-bill defendants Hunt and Eschleman demur- 
red; the court sustained the demurrer and Oliver filed an 
amended cross-bill. (Record, p. 1202.) 

In it he made substantially the same allegations, but he 
expressly charged, that the transfers to Cunningham were 
made specially for the purpose of providing for the pay- 
ment of the Hunt and Eschleman mortgage, and that the 
arrangement was made with Cunningham, who he expressly 
charges, was then and still is the owner of a one-third inter- 
st in said mortgage. He also alleges that Hunt and Eschle- 
man knew of, and assented to the Buffalo agreement, “ and 
that the foreclosure (of the Hunt and Eschleman mortgage), 
was in fraud of said agreement.” 

He charges that the amount due on said mortgage is far 
less than the amount stated in said bill, “and that a large 
portion of the said mortgage has been paid ws . 
from the rents, issues and profits of the property so conveyed 


and transferred to said Cunningham,” . ° and 
he avers, “that whatever balance there may be due and 


unpaid was by said arrangement with Cunningham . 


to be paid _in the same manner from the rents, issues and 
profits of said property.” (Record, p. 1210.) 

The defendants answered the amended cross-bill at length. 
Hunt and Eschleman denied all the allegations connecting 
them with the Cunningham trust, and asserted that they 
were justly entitled to the whole amount of their mortgage 
and interest thereon ; they denied that they ever received any 
moneys or profits which ought to be applied on said mort- 
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gage, except the sum endorsed thereon as interest. (Record, 
pp. 1213-1217.) 

Replications were filed to the defendant’s answers. The 
case was heard on pleadings and proofs, and on December 
23d, 1872, the Court granted a decree of foreclosure and 
sale, fixed the amount due on the mortgage, and dismissed 
the cross bill. (Record, pp. 1180, 1181.) From this decree 
there was no appeal, and it became final. 

Before the sale under said decree was made the present bill 
was filed, and a motion for an injunction staying the sale 
under the decree in the foreclosure case and for a receiver, 
grounded on voluminous affidavits, was made (Original Rec- 
ord, p. 57). It came on to be heard before the judge who 
tried the foreclosure ease, and was denied (Original Record, 
p. 2621). The lands were then bid in by Hunt at the fore- 
closure sale. The sale was confirmed and a deed executed 
in pursuance thereof. (Record, p. 1185.) 

Under the Michigan Statutes this deed forever barred 
Oliver from all claims growing out of the mortgaged lands. 
“Such deeds (on foreclosure deeree) “shall be valid as if 
“executed by the mortgagor and mortgagee, and shall be 
“an entire bar against each of them, and against all parties 
“to the suit in which the decree for such sale was made, 
“and against their heirs respectively, and all persons elaiin- 
“ing under such heirs.” 

Howell’s Annotated (Mich.) Statutes, vol. 2, § 6708. 


The mill was destroyed by fire in November, 1872. 

To the bill of complaint in the case at bar the appellants, 
Hunt and Eschleman, tiled their joint plea, alleging the 
foreclosure bill, the pleadings, proceedings and decree under 
it, and insisting that the adjudication in that suit was a bar to 
the maintenance of this suit. Complainant filed a replication 
to the plea, and the same was submitted. Upon the argu- 
ment thereof the court overruled the plea, but saved to the 
appellants the benefit of the defense by way of answer. 
(Record, p. 56.) 
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In their answer the appellants set up the same defense 
attempted to be set up by their plea, and insisted that the - 


issue in the foreclosure suit, under the bill of complaint, 
answer and cross-bill, and the proofs taken therein, was the 
same, as between the appellants and the complainant, as 
the issue in this present suit, and that by the said decree in 
the foreclosure suit the same matters which are in this suit 
sought to be litigated by complainant against the appel- ‘i 
lants, were finally and conclusively determined and adjudi- 
eated, and that said decree was a bar to the prosecution of 
this suit against the appellants. (Record, pp. 57, 58, 59.) 

Replications to the defendant’s answers were filed, full 
proofs were taken, and the record files and testimony in the 
foreclosure suit were put in evidence under the order of 
court, upon a proper motion for that purpose. (Record, pp. 
88, 89, 90.) _ 

While this cause was pending, the learned district judge 
who heard the foreclosure suit, died, and the cause came on 
to be heard before Judge Withey, of the Western District 
of Michigan. On the 19th day of April, 1880, he granted 


a decree in favor of the complainant. (Record, pp. 97-101.) 


——————e - = 


| The opinion filed at the time of rendering the decree is | 
| found. (Record, pp. 90-97.) 


In this decree such plain error was shown to the judge 


that he modified the same and entered a new decree. | 
(Record, pp. 102-105.) 

In this decree he finds the defendants to be mortgagees | 
in possession, accountable for the rents, profits and proceeds ! 


of the property, and directs a reference to a master to state 


an account. 

: The appellants complain of this decree, Ist, because the 
| same is a reopening of the litigation settled by the decree 
in the foreclosure suit; and, 2d, because upon the merits 
the complainant has not established any right to a decree 


against them in this cause. 
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The cause was referred to John J. Speed, Esq., now one of 
the circuit judges of the State of Michigan, as special master. 

His report was filed March 13th, 1882. (Record, pp. 106- 
197.) It found a balance in favor of complainant as of date 
of December 31st, 1881, of $12,504.83. To it the complain- 
ants filed eight exceptions (Record, pp. 198, 199), and the 
appellants duly filed ten exceptions. (Record, pp. 200, 201.) 

The principal exception filed by the complainant, and 
which was the only one allowed by the court, related to the 
quantity of timber cut and removed by the defendants from 
the lands embraced in the decree. 

The master had charged the defendants with all the lum- 
ber manufactured and shipped by the deferidants from 
Ossineke, and with the standing pine sold to Merick, 
Fowler & Lyon. 

The court overruled these findings, and charged the 
defendants with the amounts testified to by men employed 
by the complainant to go on the lands from which the tim- 
ber had been cut, to measure the diameter of the stumps 
and tops, where the tops remained, and the distance from 
the stumps to the tops. 

This examination of the lands was made in the fall of 
1880, more than six years after the defendants had ceased 
cutting the timber from the. lands. (Record, p. 743.) 

If no top could be found, the length of the stick 
removed and its diameter at the small end was ascertained 
by the average length and diameter of trees having the 
same diameter of stump. (Record, p. 203.) 

The result of this finding was to inerease the amount 
charged the defendants for timber cut from the lands, with 
interest, $28,913.84, against the rights of the appellants. 
(Record, p. 205.) | 

The court, at the same time, overruled all the exceptions 
taken by the defendants to the master’s report. (Record, 
p. 205.) 


' 
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This ruling sustained the account stated against the 
defendants in the master’s report, in the matters excepted 
to by the defendants, namely : 

Ast. Their claim that the amount of logs got out by Oli- 
ver & Robinson’s jobbers, part of which were on hand and 
transferred by Oliver to Cunningham, was only 7,000,000 
feet instead of 7,800,000 feet. (Record, pp. 200, 111, 112.) 

2d. Their claim that they were not chargeable with any 
amount on account of machinery in the mill. (Record, 
pp. 200, 116.) | 

3d. Their claim that they should only have been charged 
at the rate of 25 cents for each thousand feet of lumber 
sawed on account of the use of the mill, instead of at the 
rate of 40 cents per thousand. (Record, pp. 200, 117.) 

4th. Their claim that they were not chargeable with any 
sum for the nse of the mill, docks, etc., after the year 1872, 
when the mill was destroyed. (Record, pp. 200, 117.) 

5th. Their claim for the allowance of the debts, amount- 
ing to $12,818.94; and which the master finds to have been 
paid by them on account of Oliver, which are enumerated 
in the master’s report at page 128 of the Record. (Ree- 
ord, p. 200.) | 

6th. Their claim that the master erroneously charged 
against them the sum of $21,584.74, being the balance of 
the “George J. Robinson financial account ”’—so called. 
(Record, pp. 201, 131, 132.) 

7th. Their claim that the master erroneously charged 
against them the sum of $6,540.99, being the balance of the 
“Henry M. Robinson disbursement account”—so ealled. 
(Record, pp. 201, 133.) 

8th. Their claim for a credit of $1,674.21 and interest, by 
the allowance of the C. Haines & Co. chattel mortgage 
debts. (Record, p. 201.) 

9th. Their claim for a credit of $2,000 and interest, by 
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the allowance of the Henry M. Robinson chattel mortgage. 
(Record, pp. 201 and 130.) 

10th. Their claim for a credit of $1,082.75 and interest, 
by the allowance of the Isador Kauffman debt, and a credit 
of $1,612.61 and interest, by the allowance of the Oliver & 
Robinson pay rolls for August, 1868. (Reeord, pp. 201 and 
130.) 

The decree entered in pursuance of this ruling increased 
the balance found by the master against the defendants in 
the sum of $28,913.84, and ordered them to pay to complain. 
ant the sum of $41,418.87 and interest from January 1st, 
1882 (Record, p. 206), instead of $12,504.03, found by the 
master. (Record, p 140.) 
| The decree further directed the assignment to complain- 
ant of the George J. Robinson $20,000 bond and mortgage, 
the surrender and delivery of possession of all lands trans- 
ferred by complainant to Cunningham, the exeeution and 
delivery to the complainant of deeds therefor, within thirty 
days, or in default thereof that the decree operate as such 
deed, and the payment of costs to complainant. 


I]. 


ASSIGNMENT .OF ERRORS. 

The appellants assign error as follows : 

ist. The interlocutory decree (Record, p. 204), and the 
ruling and decision of the Cirenit Court, whereon said 
decree is based, was erroneous in deciding that the decree 
in the foreclosure suit brought by the appellants against 
the complainant herein, under the bill, answer and cross- 
bill, and upon the proofs therein, did not finally and con- 
clusively determine and adjudicate the same matters which 


are sought to be litigated in this present suit, and that said 


decree was not a bar to the prosecution of this suit against 
the appellants by complainant. 
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2d. Said interlocutory decree, and the finding and deci- 
sion of the Circuit Court upon the merits whereon said 
decree is based was erroneous. 

3d. The final decree of the Circuit Court was erroneous 
in declaring that the foreclosure suit and the decree therein 
was not a bar in favor of Hunt and Eschleman in this suit, 
and in failing to decree that it was a bar. 

4th. The final decree of the Cireuit Court was erroneous 
in declaring that the transactions appearing in evidence 
created a trust of any kind as against Hunt and Eschleman. 

5th. The final decree of the Circuit Court was erroneous 


in declaring that Hunt and Eschleman were liable to account 


or were in any way responsible to Oliver in respect of the 
transactions appearing in the case, either in their character 
as mortgagees or otherwise. 

6th. The final decree of the Circuit Court was erroneous 
in finding as a fact that Hunt and Eschleman were parties or 


accessories in the transactions complained of by Oliver in 


his dealings with the other parties to these affairs. 

7th. The final decree of the Cireuit Court was erroneous 
in that it decreed for the complainant therein, and in not 
dismissing the bill as against Hunt and Eschleman. 

8th. The ruling and decision of the said Cireuit Court 
was erroneous in sustaining the complainant’s 2d exception, 
being that taken to the finding and ruling in the report of 
John J. Speed, special master, that the defendants had cut 
from the lands found to belong to complainant only the 
amount of 18,857,440 feet of lumber, besides that sold to 
Merick, Fowler & Lyon, and declaring and adjudging the 
amount thereof to be 29,729,928 feet, for three-fourths of 
which, instead of three-fourths of said 18,857,440 feet, the 
defendants are by said ruling of said Cireuit Court required 


to account. 
Finding of Special Master, Record, pp. 117-123. 
Exception thereto, Record, p. 198. 
Decision thereon, Record, pp. 202-205. 
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9th. The ruling and decision of the said Cireuit Court, 
was erroneous in overruling the exception duly taken by 
defendants to the finding and ruling in the report of the 
special master, John J. Speed, that there were 7,800,000 
feet of logs on hand September 8th, 1868, transferred by 
the complainant to Henry S. Cunningham, and with the 
value of which the said report of said master charged the 
appellants. 
Finding of Special Master, Record, pp. 111-112. 
Exception thereto, Record, p. 200. 
Decision thereon, Record, p. 202. 


10th. The ruling and decision of the said Cireuit Court 
was erroneous in overruling the exception duly taken by 
defendants to the finding and ruling in the report of. the 
special master, John J. Speed, that the defendants were 
chargeable with the amount and value of the machinery 
contained in the mill, in the sum of $3,200, and with three- 
fourths of the value of which the said report of said master 
charged the appellants: 

Finding of Master, Record, p. 115. 


Exception thereto, Record, p. 200. 
Decision thereon, Record, p, 202. 


lith. The ruling and decision of the said Cireuit Court 
was erroneous in overruling the exception duly taken by 
defendants to the finding and ruling in the report of the 
special master, John J. Speed, that the defendants were 
chargeable with the value of the use of the saw-mill dur- 
ing the years 1869, ’70, ’71 and ’72, at the rate of 40 cents, 
instead of at the rate of 25 cents, for each thousand feet of 
lumber sawed by said mill, and with the value of which 

the said report of said master charged the appellants. 
Finding of Master, Record, pp. 116-117. 


Exception thereto, Record, p. 200. 
Decision thereon, Record, p. 202. 
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12th. The ruling and decision of the said Cirenit Court 
was erroneous in overruling the exception duly taken by 
defendants to the finding and ruling in the report of the 
special master, John J. Speed, that the defendants were 
chargeable with the value of the use of the mill docks, ete., 
after the year 1872, at the rate of $500 per annum, with the 
value of whicli the said report of the said master charged 


the appellants. 
Finding of Master, Record, p. 117. 
Exception thereto, Record, p. 200. 
Decision thereon, Record, p. 202. 


13th. The ruling and decision of the said Cireuit Court 
was erroneous in overruling tle exception duly taken by 
defendants to the finding and ruling in the report of the 
special master, John J. Speed, that the defendants were not 
entitled to credit for the amount of debts of the said com- 
plainant, found by the master to have been paid by the 
defendants, amounting to $12,818.94, and for which no 
credit was given to said defendants in said report of said 


master. 
Finding of Master, Record, pp. 128, 135. 
Exception thereto, Record, p. 200. 
Decision thereon, Record, p. 202. 


14th. The ruling and decision of the said Cirenit Court 
was erroneous in overruling the exception duly taken by 
defendants to the finding and ruling in the report of the 
special master, John J. Speed, that the defendants were 
chargeable with the balance of the account by said master, 
in his said report, termed the “George J. Robinson finan- 
cial account,” in the sum of $21,584.74, with the amount 
of which tle said report of said master charged the appel- 
lants. 


Finding of Master, Record, pp. 131, 132, 133 
Exception thereto, Record, p. 200. 
Decision theréon, Record, p. 202. 
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15th. The ruling and decision of the said Cireuit Court 
was erroneous in overruling the exception duly taken by 
defendants to the finding and ruling in the report of the 
special master, John J. Speed, that the defendants were 
chargeable with the balance of the account, by said master, 
in his said report, termed “the Henry M. Robinson dis- 
bursement account,” in the sum of $6,540.99 and interest, 
with the value of which the said report of said master 
charges the appellants. 

Finding of Master, Record, p. 133. 


Exception thereto, Record, p. 201. 
Decision thereon, p. 202. 


16th. The ruling and decision of the said Cireuit Court 
was erroneous in overruling the exception, duly taken by 
defendants, to the finding and ruling in the report of the 
special master, Jolin J. Speed, that defendants were not 
entitled to credit for the amount of the C. Haines & Co. 
chattel mortgage debts, represented by notes of Oliver and 
Robinson, amounting to $1,674.21, and for which no credit 
was given to the said defendant in said report of said 

master. 
Finding of Master, Record, pp. 129, 130. 


Exception thereto, Record, p. 201. 
Decision thereon, Record, p. 202. 


17th. The ruling and decision of the said Cireuit Court 
was erroneous in overruling the exception duly taken by 
defendants to the finding and ruling in the report of the 
special master, John J. Speed, that defendants were not 
entitled to credit for the amount of the Henry M. Robinson 
chattel mortgage debt due from Oliver & Robinson, 
amounting to $2,000 and interest, for which no credit was 
given to the said defendant in said report of said master. 

Finding of Master, Record, p. 128. 


Exception thereto, Record, p. 201. 
Decision thereon, Record, p. 202. 
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18th. The ruling and decision of the said Cireyit Court 
was erroneous in overruling the exception duly taken by 
the defendants to the finding and ruling in the report of 
the special master, Jolin J. Speed, that defendants were not 
entitled to credit for the amount of the Isadore Kauffman 
debt due from Oliver & Robinson, admitted to have been 
paid by the defendants, amounting to $1,082.75, and for 
which no credit was given to the said defendant in said 


report of said master. . 
Finding of Master, Record, p. 130. 
Exception thereto, Record, p. 201. 
Decision thereon, Record, p. 202. 


19th. The ruling and decision of the said Cireuit Court 
was erroneous in overruling the exception duly taken by 
defendants to the finding and ruling in the report of the 
special master, John J. Speed, that defendants were not 
entitled to credit for the amount of the Oliver & Robin- 
son pay-roll for August, 1868, paid by the defendants, and 
for which no credit was given to the said defendant in said 
report of said master. 

Finding of Master, Record, p. 130. 


Exception thereto, Record, p. 201. 
Decision thereon, Record, p. 202. 


BRIEF. 


The appellants insist in their defense to the complain- 
ant’s bill: 

First. That the matters charged therein and alleged 
against them, and all the questions involved in this suit, so 


far as they are concerned, have been brought in question, 
and were within the issue in the foreclosure proceedings, 
which terminated in a regular and final judgment upon the 
merits, by a court of competent jurisdiction. 
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Second. That there is no proof of any fraud, conspiracy 
or wrong doing upon their part, and they deny the charges 
thereof, and insist that upon the merits the complainant has 
made out no case against them. 

Under these two propositions the Ist, 2d, 3d, 4th, 5th, 


6th and 7th assignments of error will be considered. 


First. 


Under the first point it may be necessary, in order 
that the court may comprehend clearly the issues involved 
in the former suit, to state briefly the contents of the answer 
and the various bills and eross-bills, which have been filed 
by the present complainant in this long litigation. 

The answer of Oliver to the foreclosure bill (Addition to 
Record) which was filed by his Honor, the present district 
judge, who was then Oliver's solicitor, but soon after retired 
from the case, states with great fullness and particularity 
the alleged grievances of the complainant. 

The gist of this answer, so far as it is necessary to con- 
sider it for the purposes of this case, was that Cunning- 
ham came to Ossineke two days before the 5th of Septem- 
ber, 1868, and represented to Oliver that C. Haines & Co. 
and E. & G. KR. Haines would not complete the agreement 
for the purchase of said lands which Oliver had with them, 
but considered their contract at an end. That an arrangement 
was then made with Cunningham, by which Oliver was t» con- 
vey to him his interest in all of said lands, 7x frust, to futher 
SECUPE the payment of Oliver's debts, including the mortgage 
to Hunt, Cunningham and Eschleman, the mortgages to E. & 
G. R. Haines and C. Haines & Co., a certain mortgage 
to James B. Wayne, a mortgage on other property to James 
H. Hill, and some unsecured debts of Oliver’s amounting 
to about $6,000. That Cunningham agreed with Oliver, 
that in case he would make such conveyance to him of said 


lands and other lands to the amount of six thousand acres, 


ee 
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together with his personal property and his interest in the 
partnership of Oliver & Robinson, that he would take such 
property and assume the place and interest of Oliver in the 
partnership. That he would make the necessary advances of 
money from time to time as the same was needed in his 
business, convert all personal property into money speedily, 
and would aid and assist, with his own means, in getting out 
logs for the next summer; would manage the affairs of such 
partnership with care, prudence and economy, and pay off all 
the liabilities of Oliver, together with the advances made by 
him (Cunningham), and when the same were paid would con- 
vey back to Oliver an undivided one-half of said lands in 
towns 28 and 29 north, of range 8 east, and all the lands 
deeded to him outside of said towns, and also convey an 
undivided one-fourth of all of said lands in towns 28 and 29 
to George W. Hawkins, a brother-in-law of Oliver, for the 
agreed price of $35,000; that Hawkins was to have the 
management of the business, under an irrevocable authority 
from Cunningham, and to have the proceeds of said quarter 
interest for his services, and that it was agreed by and 
between Oliver and Cunningham that the payment of the 
thirty-five thousand dollar mortgage should be deferred until 
after the other debts of Oliver were paid; that such agree- 
ment was well known to Hunt and Esehleran, and assented 
to by them, and that at that time Oliver had no knowledge of 
the transfer of Cunningham’s interest in said mortgage. 

That in pursuance of such understanding, Oliver made to 
Cunningham conveyances of the property hereinbefore men- 
tioned, which were without consideration other than the exist- 
ence of the debts assumed, and the above stated agreement 
of Cunningham; that the said conveyances were all in trust for 
the purposes hereinbefore mentioned, and for no other pur- 
pose whatever ; that the terms of said trust were not reduced 
to writing, but rested in parol agreement only. (Oliver's 
answer to the foreclosure bill printed in the addition tothe 
Record, pp. 7 to 11.) 
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The answer then charges that Cunningham commenced 
making money for himself out of the estate, to Oliver's injury; 
and, endeavored, by false representations, to obtain Oliver’s 
assent to a sale of the property at a sacrifice ; and that soon 
afterwards Cunningham telegraphed to Oliver to meet him 
at Buffalo, and Oliver went there on the Ist of October, 
1868. That Oliver then met Cunningham, who pretended 
that he would be unable to execute said trust, and said he 
would have nothing to do with it, advised Oliver to 
let him sell his interest in said property to George Rolin- 
son, Calvin Haines and Phillip M. Ranney, who he said 
would purchase the same from him; and requested Oliver to 
agree to let him make a sale of the property to said pro- 
posed purchasers; that Oliver then gave his verbal assent 
to the contract, dated the 3d day of October, 1868, between 
Cunningham, and Robinson, Haines & Ranney, for the 
purchase of said property ; but did not remain till the same 
was reduced to writing, nor see the same for some time 
afterwards. 

That upon an examination of the said contract he found 
it was not drawn in accordance with the terms named and 
agreed to by him; but that, although not so drawn, it did 
state that Robinson, Haines & Ranney were to cancel and 
deliver up to Oliver or Cunningham for Oliver’s benefit, 
the mortgage and other obligations made to them by Oliver 
and Hawkins; that they would pay James B. Wayne, of 
Detroit, about eleven thousand dollars ($11,000) for Oliver ; 
James H. Hill, of Ossineke, about three thousand dollars, 
and especially that they would provide for the Hunt and 
Eschleman mortgage, and would free Oliver from all obliga- 
tions connected therewith; would release him from all lia- 
bilities of the firm of Oliver & Robinson, and also pay E. 
& G. R. Haines one-half of the amount due on the mort- 
gage to them. That at about the expiration of the thirty 
‘days named in said agreement, Cunningham conveyed the 
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property to Robinson, Haines & Ranney. without the 
payment of one dollar to Oliver, or for his benefit, and that 
under and by virtue of said sale a co-partnership between 
G. J. Robinson, Calvin Haines and Phillip M. Ranney was 
formed under the name of Robinson, Haines & Co. 

That some time in the monthof January in the sueceed- 
ing year (1869) a new partnership was formed between the 
same parties and Henry 8S. Cunningham, under the firm 
name of Cunningham, Robinson, Haines & Co. And that 
some time during the spring of 1869, Henry M. Robinson, 
Garrett B. Hunt and Jacob Eschleman were taken into said 
firm, which was carrying on business and holding possession 
of Oliver's property under the name of the Ossineke Lum- 
ber Co. | 

The answer then charges a conspiracy and agreement 
between the defendants in this case to swindle and defraud 
Oliver, and alleges: 

Ist. That for that purpose Cunningham obtained the 
conveyance aforesaid and fraudulently conveyed the prop- 
erty in towns twenty-eight and twenty-nine without regard 
to Oliver’s rights; that he did not put Hawkins in charge 
of said business, and made no effort to pay off the said 
encumbrances or claiins. 

2d. That Haines and Ranney, before making the agree- 
ment with Cunningham, assigned the mortgages made 
by Oliver and by Hawkins to Hunt and Eschleman, without 
consideration. 

3d. That. Henry M. Robinson bought the mortgage 
of Wayne, against Oliver, and commenced. suit in the Cir- 
cuit Court for the county of Wayne for the recovery of 
twenty thousand dollars thereon. 

4th. That Cunningham assigned to Hunt and Esclile- 
man, without consideration, his interest in the Oliver mort- 
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Sth. That Hunt and Eschleman accepted the assign- 
ment of said mortgages and obligations from Cunningham 
and from Haines and Ranney, and filed the bill to foreclose 
their mortgage and for a sale of the mortgaged premises. 

6th. That said conspiracy to defraud was entered into 
about the twenty-fifth of July, 186s. 

ith. That none of the promises or writings of the eom- 
plainants and defendants in that suit, or of either of them, 
since the above date, have been regarded or fulfilled, or 
were intended to be; but were made to deceive Oliver and 
to induce him to make the transfer. 

Sth. That Henry M. Robinson and Hunt and Eschle- 
man really have a large interest in the lands and business 
obtained from Oliver through this conveyance, although 


they pretend to have none. 


9th. That he is ignorant of the amount due upon the 
Hunt and Eschleman mortgage, but believes it to be less 
than stated in the bill, and charges that a large portion of 


the mortgage has been paid from the profits of the Hunt 


-and Esehleman co-partnership. 


In connection with this answer Oliver filed a cross-bill 
containing substantially the same averments, and praying 
that the conveyances and transfers made by Oliver to 
Cunningham may be declared a mortgage. That an 
account may be taken of the amount already due upon 
the mortgages to Cunningham, Hunt and Eschleman, 
and the mortgage to Haines and Ranney, and an account of 
the amount due upon all the conveyances and transfers in 
the bill prayed to be declared mortgages. That an account 
may be also taken of all the property that passed into the 
possession of Cunningham by the aforesaid transfers and of 
the rents and profits accruing since said transfers. That 
Oliver may be at liberty to redeem the mortgaged premises 


upon the payment of whatever shall be found due upon the 
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mortgage to Cunningham, which he offers to pay; for an 
injunction and a receiver, and for other and further relief. 
To this bill the appellants demurred, and their demurrer 
was sustained by the court. 

Oliver then filed an amended ecross-bill, which differs from 
the one just analyzed in no particular regarding the alleged 
Cunningham trust save that it states that the purpose of 
creating the same was to provide for the payment of the 
above mentioned debts of Oliver, and especially the Hunt 
and Eschleman mortgage. 

The allegations concerning Cunningham’s acting under 
said trust and the making of the so-called Buffalo agreement 
are identical with those in the former bill, and all the subse- 
quent averments in the former bill are retained, with the 
addition also, of the averments that the Ossineke Lumber 
Company was committing waste upon the land, that Oliver 
has filed his bill for appropriate relief in the proper 
state court, and that a large portion of said mortgage has 
been paid from the profits of the new co-partnership and 
from the rents, issues and profits of the property conveyed 
to Cunningham. That whatever balance there may be due 
and unpaid on the Hunt and Eschleman mortgage was, by 
the said arrangement of Cunningham, and afterwards with 


tobinson, Haines & Ranney, agreed to be paid in the same 


manner from the rents, issues and profits of tle property. 
It also contains an offer to pay whatever sum may be found 
to be remaining due upon said mortgage deed, and insists 
that as between them and Oliver, Cunningham, Robinson, 
Haines and Ranney ought to pay the same, and therefore 
asks for a receiver, and that Hunt, Eschleman and Cunning- 


ham should be decreed to acknowledge satisfaction of tlie 


mortgage and to discharge the same of record. 

The prayer of the bill was somewhat changed, so as to read 
as follows: That the conveyances and transfers by Oliver to 
Cunningham, and by Cunningham to Robinson, Haines & 
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Ranney, may be declared to have been made to enable the 
grantees to pay the mortgage debt among otliers. That Cun- 
ningham’s assignment of his interest in the mortgage to Hunt 
and Eschleman may be declared to have been without consid- 
eration and void, and that he, Cunningham, may be adjudged 
to have ever retained his original interest in said mortgage. 
For an accounting of the amount due to Hunt and Eschleman 
and Cunningham, and also of all the property conveyed and 
transferred to Cunningham, Robinson, Haines & Ranney, 
and of the rents, issues and profits thereof since the date 
of said conveyance; and that Cunningham, Robinson, 
Haines and Ranney be decreed to pay whatever is found to 
be due and not paid on said mortgage debt as between them 
and Oliver. For a receiver and an injunction, and that 
Hunt and Eschleman be decreed to acknowledge satisfaction 
of the mortgage and to discharge the same from record. 

We have set out the answer and cross-bills at perhaps 
unnecessary length, to give to the court an accurate history 
of the litigation, and- we call especial attention to the fact 
that neither of these bills charged Hunt and Eschleman 
with being in any sense the originators or promoters of any 
arrangement or scheme to injure the complainant. 

Neither bill charges that, by reason of their relation as 
mortgagees, they obtained any unfair advantage over, or 
were guilty of any oppression of complainant. In the 
answer and in the first cross-bill the gravamen of the com- 
plaint is against the Robinsons and their alleged misdeeds. 
In the second cross-bill he specifically claims that the trans- 
fer to Cunningham, and by him to Robinson, Haines & 
tanney, were made to enable the grantees to pay the mort- 
gage debt, among others, and that Cunningham’s assignment 
of his interest on the Hunt and Eschleman mortgage was 
merely a pretended sergio. 

Up to this time, March, 1873, no claim had been made by 
Oliver, based upon his sidiaiien of June 9, 1868, to Hunt 


, 
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and Cunningham. (Record, p. 23.) But in his answer and 
each of his former bills he had sworn that the arrange- 
ment was made with Cunningham in September, 1868, in 
terms excluding the inference that it had any connection 
whatever with the proposition of June 9, 1868. (Record, 
vol. 2, pp. 1194 and 1204.) 

The bill in the present case (Record, p. 10), after averring 
the indebtedness of Oliver as stated in the other bills, the 
location and description of the property, and the prosecu- 
tion of the manufacture of lumber thereon by Oliver and 
Hawkins, and subsequently by Oliver with George J. Rob- 
inson, alleges that in June, 1868, Oliver applied to Hunt 
and Cunningham to obtain assistance in his matters, and 
made to them a proposition in writing, a copy of which 
is annexed to the bill (Record, p. 23), which was in 
effect to quit-claim to them all his right, title, interest and 
claim in all the property he had at Ossineke, of every 
kind, with the understanding that he should have George 
Hawkins and R. E. Gallup appointed as receivers, to man- 
age the property, at a salary of twelve hundred dollars per 
annum, each, until the amount of ninety thousand dollars 
should be paid; that they should buy all of the mortgages 
upon said lands, and that when the property was all paid up 
they should quit-claim back to Oliver the same lands and 
property he deeded to them, and he would leave it to them 
to say, as men, what he should pay them, and if left to him 
“he hopes he shall act like a man in the matter.” 

That the said mortgagees having thus become acquainted 
with the full details of his pecuniary difficulties and his dis- 
agreements with the Robinsons, formed the design of securing 
the mortgaged premises and Oliver’s other property by pre- 
tending to be his friends, while in reality carrying out their 
fraudulent design, and operating with the other defendants 
for that purpose. And as the first step in carrying out such 


design, the said mortgagees took legal counsel, and Cunning- 
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ham pretended to execute an assignment of his interest in 
the mortgage to Hunt and Eschleman. 

That the said assignment was a mere form, and not a real 
transaction. 

That on the evening of the day of said assignment Cun- 
ningham started for Ossineke and received from Oliver the 
deeds of conveyance and transfer before mentioned. That 
in taking these deeds Cunningham acted really as the mort- 
gagee and creditor with reference to his interest in the mat- 
ter, and also on behalf of his co-mortgagees with their assent 
and authority. That there were no writings expressing the 
object of the transfers to Cunningham, and Oliver insists 
“that it was the creation of the trust substantially like that 
“ proposed to Hunt and Cunningham, and so testified in a 
“suit brought by Hunt and Eschleman to foreclose their 
* mortgage ; but that said Cunn ingham claimed in that suat 
“that he took the transfer for the purpose of effecting a sale 
“of the property, and the court substantially so found in 


“said cause, and complainant therefore alleges that such 


“was the case.” 

[t further charges that Cunningham formed a plan to 
make a sale, nominally, to Robinson, Haines & Ranney, 
to which complainant consented. That complainant con- 
sented that Cunningham might execute an agreement with 
Robinson, Haines & Ranney as follows, to wit : The plaintiff 
to have thirty days to sell the property to other parties if 
he could; if not, then they to buy themselves, and to pay or 
secure to be paid, canceled and delivered up, the Cunning- 
ham, Hunt and Eschleman mortgage and the other mort- 
gages before mentioned, and to release Hawkins from his 
liabilities, and to pay all the claims against the firm of Rob- 
inson & Oliver, upon doing which Cunningham was to deed 
to Robinson, Haines & Ranney all the lands deeded to 
him by the complainant and David Preston in towns 
twenty-eight and twenty-nine north, of range eight east, and 
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was also to deed to the complainant all of the lands outside 
of these towns. That the complainant was obliged to leave 
Buffalo before the agreement was reduced to writing, and 
in his absence and without his consent Cunningham executed 
and delivered the agreement of October 3d, 1868, which 
complainant avers did not provide for the payment of com- 
plainant’s debts with complainant’s property, and complain- 
ant’s release, which was the verbal contract and agreement 
assented to by him. That Cunningham subsequently, and 
_without complainant’s consent or authority, conveyed all of 
said property to Robinson, Haines & Ranney, and dated 


the deed back to October 3d, 1868. 


That soon after receiving the deeds the grantees formed 
a co-partnership for the manufacture of lumber, and in 
January, Cunningham, acting secretly for himself and 
Hunt and Eschleman, openly appeared as the senior and 


principal member of the concern. That Geo. J. Robinson . 


represented his father as well as himself in the said partner- 
ship, and that the said defendants were stripping the land 
of its best pine timber and are still continuing so to do. 
That said Hunt and Exschleman mortgage has in reality 
been paid both in principal and interest by the issues and 
profits of said land in the partnership accruing to the first 
mortgagees through and by the interest of Cunningham 
therein held for the benefit of himself and Hunt and Exschle- 
man. 

Complainant charges that Cunningham, his trusted agent 
to sell said property, secretly and fraudulently effected a 
sale thereof to himself and his co-mortgagees. That thie 
deeds and transfers from the complainant to him should be 
set aside as procured by fraud. That the Buffalo agreement 
of October 3d, 1868, was fraudulently entered into by Cun- 
ningham for the benefit of himself and co-mortgagees, and 
did not embody complainant’s agreement, and should be set 
aside. 
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That Cunningham’s deed to Robinson, Haines & Ran- 
ney was procured by fraud, and should be set aside. 

That the mortgage to Hunt and Eschleman has been paid 
out of the property as aforesaid, and the mortgage debt 
should be charged with the receipts of said property, to 
wit: the profits of said co-partnership accruing to Cun- 
ningham for the benefit of said mortgagees. 

And thereupon the bill prays that the deeds executed by 
the complainant to Cunningham may be set aside and 
declared null and void; that Hunt and Eschleman may be 
enjoined by a preliminary and final and perpetual injuane- 
tion from the sale of said mortgaged property; that the 
defendants may be enjoined from carrying on their lumber 
operations and cutting the pine timber, etc., for a receiver, 
and for an account : 


a. Of what, if anything, is due to the first mortgagees. 


6. Of the moneys paid by said complainant upon said 
mortgages and the issues and profits of said lands received 
by said co-partnership of Cunningham, Robinson, Haines & 
Co., and the share accruing to Cunningham for the benefit 
of himself and Hunt and Eschleman. 


e. Of the mortgage debt and the amount thereof; and 
that the assignment of the Cunningham interest in the 
mortgage may be declared to be fraudulent and void, and 
that Cunningham may be decreed to have ever retained his 
equal one-third interest therein. 


d. That complainant may redeem said mortgaged prem- | 


ises ou the payment of whatever may be found due to Cun- 
ningham, Hunt and Eschleman thereon, which he offers to 
pay. 

e. That Hunt and Eschleman may be compelled to 
acknowledge satisfaction of the mortgage and said decree 
of foreclosure, and to discharge the same from record. 
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J. Thatall the defendants may be decreed to give posses- 
sion of the premises to the complainant ; for an answer with- 
out oath, and for an injunction and subpoena. 


It will be seen that the decree in the foreclosure case of 
necessity decided the following facts : 


First. That the assignment of Cunningham’s interest in 
the mortgage to Hunt and Eschleman was made before the 
transfer or conveyance by Oliver to Cunningham. 

Decision of Longyear, J., in foreclosure suit, 
Record, vol. 2, pp. 1170 and 1173. 


It must have been so decided, or else the foreclosure bill 
would have failed for want of proper parties complainant. 

Second. That Hunt and Eschleman were not in any way 
privy to or connected with the transactions between Oliver 
and Cunningham, or any of the transactions as to the so- 
ealled Cunningham trust. 


Decision of Longyear, J., in foreclosure suit, 
Record, vol. 2, pp. 1170 and 1175. 


Third. That the court, if it did not actually decide in 
the foreclosure suit that the trust alleged against Cunning- 
ham was void, did hold expressly that all prior transactions 
were superseded by and merged in the Buffalo agreement. 

Decision of Longyear, J., in foreclosure suit, 
Record, vol. 2, pp. 1170 and 1176. 

And moreover that the agreement should stand as written, 

and that it was not in anywise changed. 


Decision of Longyear, J., in foreclosure suit, 
Record, vol. 2, pp. 1170 and 1177. 


Fourth. That neither by the terms of the Buffalo agree- 
ment, nor from the circumstances attending the transactions, 


could the conveyance and transfer from Oliver to Cunning- 
ham, and from him to Robinson, Haines & Ranney, be 
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charged to have been made to enable the grantees to pay 
the mortgage debt and procure a discharge of the mortgage 
in question. 
Decision of Longyear, J., in foreclosure suit, 
Record, vol. 2, pp. 1170 and 1180. 


The theory of the bill plainly is that the complainant is 
a mortgagor out of possession, and that the defendants, 
Hunt and Eschleman and Cunningham, are mortgagees* in 
possession, either personally or through their privies. That, 
therefore, complainant is entitled to redeem on paying 
what, if anything, may be due over and above the share of 
the profits the mortgagees have received from the mort- 
gaged premises, and complainant asks that the sale be 
enjoined, not upon any new ground of relief arising sub- 
sequent to the decree in the foreclosure suit, not upon any 
newly discovered evidence, even, but upon the same facts 
that were set up by way of defense in the answer and eross- 
bill in the foreclosure suit. | 

In Michigan a mortgagee of lands has no right of entry, 
even after default, until after a foreclosure and sale, and the 
expiration of the statutory period of redemption. 

“ No action of ejectment shall hereafter be maintained by 
“a mortgagee, or his assigns or representatives, for the 
“recovery of the mortgaged premises, until the title thereto 
“shall have become absolute upon a foreclosure of the mort- 
“ gage.” 

Howell’s Annotated (Mich.) Statutes, vol. 2, § 7847. 

Until foreclosure and sale, the title to the premises and 
the right of the possession remains in the mortgagor. 


Dougherty vs. Randall, 3 Mich. R., p. 581. 

Baker vs. Pierson, 5 Mich. R., p. 456. 

La Due vs. D. & M. Ry Co., 13 Mich. R., p. 380. 
Wagar vs. Stone, 36 Mich. R., p. 364. 


A mortgagee cannot take or hold possession before fore- 
closure, without the consent of the mortgagor. 
Reading vs. Waterman, 46 Mich. R., p. 107. 
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Nor will Equity appoint a receiver to take possession of 
the premises and receive the rents and profits, notwithstand- 
ing it be stipulated in the mortgage that such appointment 


may be made. 
Hazeltine vs. Granger, 44 Mich. R., p. 505. 


No sale under a foreclosure in chancery can be made 
within one year after the filing of the bill of foreclosure. 
“ Whenever a bill shall be filed for the foreclosure of a 
“ mortgage, the court shall have the power to decree a sale 
“of the mortgaged premises, * * * but the circuit 
“ judge shall not, by such decree, order any lands to be sold 
“within one year after the filing of the bill of foreclosure.” 


Howell’s, etc., Sts., vol. 2, § 6701. 


If foreclosed by advertisement, then “if the mortgagor 


«* * * shall, within one year from the time of such 
“sale, redeem the premises sold by paying to the purchaser 
«x * * the sum which was bid therefor, with interest, 
“* * * then such deed (of sale) shall be void and of no 
“ effect.” 

Howell’s, etc., Sts., vol. 2, $ 8507. 

The decree in the foreclosure suit (Record, vol. 2, pp. 
1180-1184) expressly provided that the defendants be forever 
barred of and from all equity of redemption and claim in 
and to said premises and every part and parcel of them. 
It hardly seems to require argument to show that the 
decree in the foreclosure suit is conclusive so far as respects 
Hunt and Eschleman in this suit: 


a, that the assignment of Cunningham’s interest in said 
mortgage was before he met Oliver at Ossineke, and the 
transfers and conveyances there ; 

6, that Hunt and Eschleman were not in any way privy 
to or connected with any of the transactions of the so-called 
Cunningham trust ; | 
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ce, that the transactions prior to the Buffalo agreement 
were superseded and merged in that agreement ; 


d, that said agreement was made as written, and not in 
any way changed or altered ; 


e, that neither by the terms of said agreement, nor from 
the circumstances surrounding the parties and attending the 
transactions of the conveyance and transfer from Oliver to 
Cunningham, and by him to Robinson, Haines and Ranney, 
does it appear that they were made to enable the grantees to 
pay the mortgage debt and procure a discharge of the mort- 
gage in question. 


It follows, that so much of relief prayed for as asks: 


First, for an annullment of the Buffalo agreement ; 


Second, for an injunction upon Hunt and Eschleman 
from selling under the decree ; 


Zhird, for a settlement of the amount that is due to said 


mortgagees ; 
Fourth, for an accounting of the amount of profits 


received by Cunningham for the benefit of himself and 
Hunt and Eselhleman ; 


Fifth, that the mortgage debt be charged thereby ; 


Sixth, that the assignment of Cunningham’s interest in 
the Hunt and Eschleman mortgage be declared void ; 


Seventh, that the complainant may redeem said mortgage 
on paying what, if anything, is due Cunningham, Hunt and 


Eschleman : 


highth, that Cunningham, Hunt and Eschleman be com- 
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pelled to acknowledge satisfaction of the mortgage and 
decreed to discharge the same from record, must be denied 
in this suit. 
What, then, is left in litigation undecided as _ respects 
Hunt and Esehleman ? 
Can there be a question but that the foreclosure decree is 
a full and final bar to the complainant’s claim in this suit / 
A judgment upon a point in issue by a court of compe- 
tent jurisdiction is, between the same parties or their privies, 
conclusive, whether as a plea in bar or as evidence, upon 
the same matter directly in issue in another suit, and this, 
although the objects of the suits are different. 
Cowen & Hill’s notes, to Phillips on Evi- 
dence, pp. 828 and 962. 


2 Parsons on Contracts, p. 728, and cases 
cited. 


From among the numerous cases sustaining this position, 
we select the following: 
Birckhead vs. Brown, 5 Sandford’s R., p. 
134. 

Beall vs. Pearre, 12 Maryland R., p. 550. 
Watts vs. Lyon, 2 Mich. R., p. 275. 
McGraw vs. Pettibone, 10 Mich. R., p. 5380. 
Rankin vs. Goddard, 55 Me. R., p. 389. 
Walker vs. Chase, 53 Me. R., p. 258. 
Sawyer vs. Woodbury, 7 Gray’s R., p. 499. 
Jenison vs. Springfield, 18 Gray’s R., p. 


544. 

Davis vs. Tallcot, 2 Kern. (12 N. Y.) R., 
p. 184. 

Doty vs. Brown, 4 Comst. (4 N. Y.) R., 
p. 71. 

Castle vs. Noyes, 4 Kern. (14 N. Y.) R., 
p. 329. 

White vs. Coatsworth, 2 Seld. (6 N. Y.) 
R., p. 187. 

Smith vs. Kelly, 2 Hall’s R., pp. 217, 224, 
225. 
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Bellinger vs. Craigue, 31 Barb. R., p. 584. 

Parrish vs. Ferris, 2 Black’s (U. 8.) R., 
p. 606. 

Demorest vs. Dare, 32 N. Y. R., p. 281. 

Williams vs. Fitzhugh, 44 Barb. R., p. 321. 

Betts vs. Starr, 5 Conn. R., p. 550. 


A verdict and judgment of a court of record, or a 
decree in chancery, although not binding on strangers, puts 
an end to all further controversy concerning the points thus 
decided between the parties to such suit. 

In this there is and ought to be no difference between a 
verdict and judgment in a court of common law and a 
decree of a court of equity. 


Hopkins vs. Lee, 6 Wheat. R., pp. 1138, 114. 


A fact which has been directly tried and decided by a 
court of competent jurisdiction cannot be contested again 
between the same parties in the same or any other court. 

Bank of N. 8. vs Beverly, 1 How. R., p. 134. 


And it is held that the judgment of a court having jur- 
isdiction is final, not only as to the subject matter actually 
determined, but as to every other matter which might have 
been litigated in the cause ; 

Embury vs. Connor, 3 N. Y. (8 Coms.)R., p. 511, 


and cases there cited. 
Reversing, 2 Sandf. R., p. 98. 


and as to all claims and matters which might have been liti- 
gated under the pleadings and issues. 


Bruen vs. Howe, 2 Barb. R., p. 586. 

1 Phil. on Evidence, p. 223. 

Voorhees vs. Bank of United States, 10 
Peters R., p. 449. 

Le Guen vs. Gouverneur, 1 Johns. Cas., 
p. 486 (2d ed., note A, p. 492.) 

Harris vs. Harris, 36 Barb. R., p. 88. 

Hayes vs. Reese, id., p. 151. 
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In Jacobson v. Miller, 41 Mich. R., p. 90, the Supreme 
Court of Michigan, in an exhaustive and elaborate opinion, 
have stated the doctrine of res adjudicata with admirable 
clearness, as follows: 

“ The adjudication is conclusive in respect to, 

“1st. The subject matter of the litigation. 

“2d. The points of fact or law, or both, necessarily set- 
tled in determining the issue on the subject matter. 

“The subject matter of a litigation is the right which one 
party claims as against the other, and on which he demands 
the judgment of the court. 

“ Adjudications on the subject matter of a suit are con- 
clusive wherever any question respecting it arises afterwards 
in a collateral suit, and in any new suit in which the plead- 
ings put any part of that in issue, and this is so whether an 
adjudication was obtained on default or whether all possi- 
ble questions were raised on the trial, or whether it was cor- 
rect in fact or law.” 

In Cromwell vs. The County of Sac, 94 U.S. R., p. 351, 
plaintiff lad prosecuted a former action for the recovery of 
certain bonds, and judgment had passed against him on the 
ground that he was shown not to have purchased them for 
value before maturity and without notice of defects. But 
he was allowed to recover in a subsequent action for the 
value of coupons of other bonds of the same series which 
he showed he had obtained for value and before maturity. 

The court states with clearness the distinction between the 
effect of a judgment as a bar against the prosecution of a 
second action wpon the same claim, and its effect as a bar in 
another action between the same parties upon a different 
claim. 

In the former case the judgment or decree (we use the 
language of the court) “ is a finality as to the claim or demand 
in controversy concluding parties and those in privity with 


them, not only as to every matter which was offered and 
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received to sustain or defeat the claim or demand, but as to 
any other admissible matter which might have been offered 
for that purpose.” * * * “If such defenses were not 
presented in the action, and established by competent evi- 
dence, the subsequent allegation of their existence is of no 
legal consequence.” * * * “The language therefore 
which is so often used, that a judgment estops not only as 
to every ground of recovery or defense, but also as to every 
ground which might have been presented, is strictly accurate 
when applied to the demand or claim in controversy.” 

The following decisions of this court afford pertinent 
instances of the application of the doctrine : 

In Corcoran vs. Chesapeake Canal Co., 94 U.S. R., p. 741, 
one of the trustees of a mortgage, who was also the holder 
of bonds under it, filed a bill to enforee the payment of 
coupons of interest due and unpaid. The defendants were 
the State of Maryland, the Chesapeake and Ohio Canal Co., 
and the complainant’s co-trustees in the mortgage securing 
the payment of the coupons. The main question to be decided 
was the right of the court to recover interest upon interest 
coupons. The Canal Company set up a former suit brought 
by the State of Virginia, to which the parties in this suit 
and others, representing all the various classes of bondhold- 
ers, were parties, and in which the claim that the interest 
coupons bore interest from maturity, and were to be allowed 
payment ont of the revennes of the Canal Company in 
preference to the claims of the State of Maryland, was 
presented, argued and decided in opposition to the com- 
plainant’s claim. 

In that suit the State of Virginia claimed interest on the 
coupons she held, standing in the same relation as those of 
Corcoran, complainant in this suit. The State of Maryland 
and the Canal Company denied the right, and Coreoran and 
his eo-trustees submitted all those matters to the Court. 
The decree in that case was against the right to claim from 
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the revenues in preference to the claims of the State of 
Maryland. Held that this former decree was conclusive. 

The court, in answer to the objection of Coreoran and 
his trustees, that as between them no issue was raised by the 
pleadings on this question, and no adversary proceedings 
were had, say: 

The answer is that in chancery suits where parties are 
often made defendants because they will not join as 
plaintiffs, who are yet necessary parties, it has long been 
settled that adverse interests as between co-defendants may 
be passed upon and decided, and if the parties have had a 
hearing and an opportunity of asserting their rights, they 
are concluded, so far as it affects rights presented to the 
court and passed upon by the decree. 

In Louis vs. Brown Township, 109 U.S. —R., p. 162, the 
action was at law to recover the principal and interest due 
on certain bonds and coupons. Defendants pleaded a for- 
mer adjudication, in which the bonds were held void. In 
one plea defendants set up a suit by one Hiram Hipple 
against the trustees of Brown township, Richard B. Hopple 
and other parties, in which Hipple claimed that he was the 
owner of certain real estate, which was encumbered by a 
mortgage to pay the bonds on which the present suit is 
brought, and that the defendants, among whom was Richard 
B. Hopple, from whom plaintiffs in this suit bought the 
bonds, asserted a claim to his land on account of said mort- 
gage. The plea further alleges that the holders of the 
bonds, including Hopple, filed their answer and cross-bill, 
alleging the bonds and mortgage to be valid, and praying 
that they be so declared, and for a decree of foreclosure 
and sale. And that in said cross-bill said Richard Hopple 
set up his ownership of the bonds in this suit as a founda- 
tion of his prayer for relief. The plea further alleges that 
a final decree passed against the bondholders, on the ground 
of the want of authority in the trustees of Brown town- 
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ship to issue the bonds, and they were adjudged to pay 


costs. 


A demurrer was filed to the plea, and from the order over- 


ruling it the plaintiff appealed. This court held that the 


decree in the former suit was conclusive. It was argued 


that the board of trustees and Hopple, both being defend- 
ants to Hipple’s bill, no adversary contention on the ques- 
tion of the validity of the bonds could have taken place 
between them. The court say that while this contention 
overlooks the fact that Hopple filed a cross-bill, making the 
other trustees defendants, and in this manner directly raised 
the issue of the validity of the bonds, yet, even if there 
had been no cross-bill filed, the facet that Hopple and the 
trustees were both defendants in the suit of Hipple did not 
impair the conclusiveness of the decree. 


Citing Corcoran vs. Ches. & O. C. Co., ubi sup. 


Bryan vs. Kennett, 113 U.S. R., p. 179, was an action 
of ejectment for real estate. A decree of a court of equity 
rendered against the plaintiff, in a former suit in the nature 
of a bill to quiet title, was held conclusive against his claim 
of title against the defendants. 

In Lessee of Parrish vs. Ferris, 2 Black. R., p. 606, an 
action of ejectment was held not maintainable against 
defendants, in whose favor in a former suit a bill in the 
nature of a bill to quiet title had been decided. 

The decree here set up in bar of the action was a decree 
of an appellate court remitting the case to the lower court, 
there to be dismissed. 

In Stockton vs. Ford, 11 Howard R., p. 232, the plaintiff 
sought to foreclose an execution lien on lands which, by the 


laws of Louisiana, was a lien in the nature of a mortgage, 


and the court found that prior to the plaintiffs aequiring 
title to the exeeution lien the same had been assigned to a 
third person (Jones), whose title the court sustained as prior 
and superior. 
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Subsequently, in Stockton vs. Ford, 13 How. R., p. 418, 
the same plaintiff filed a bill to charge the plantation and 
slaves of the defendant with the same judicial mortgage, 
under his former claim of title, and also praying that 
defendant might be decreed to pay the attorney’s fees and 
costs on obtaining the judicial mortgage, which were pro- 
vided for in the assignment to Jones, and any balance 
which might be found due after payment to Jones. The 
court held, as to his elaim for fees and costs, that this ques- 
tion was properly involved in the former case, and might 
have been there raised and determined, and that the neglect of 
the plaintiff to avail himself of it in the former suit, even if 
it were tenable, furnishes no reason for another litigation. 

The counsel for complainant assume that the appellants 
base their claim of ves adjudicdta upon the decree dismiss- 
ing the cross-bill. And they argue that as the cross-bill 

yas dismissed without prejudice, that decree cannot be 
maintained as a bar to the present suit. 

In this they are in error. The appellants plead the 
decree of foreclosure obtained by them against Oliver in 
bar of this suit. 

The cross-bill was merely auxiliary to and in aid of 
Oliver’s defense to the foreclosure bill. 


Story’s Equity Pl., SS 393, 399. 


The cross-suit and the main suit constituted but one suit. 


Cross vs. De Valle, 1 Wall. K., p. 5. 


It is the decree on the issue which was joined, tried and 
determined in this one suit, comprehending not only the 
eross-bill but the answer to the foreclosure bill, and the fore- 
closure bill as its foundation, which is set up in bar of the 
present suit. 

If, under his answer to the foreclosure bill, under 
which proofs were taken, and the decree of foreclosure 


; ha- 


ne a: 


30 


was rendered, Oliver could have maintained his defense, 
then he is debarred from setting up these facts in this suit. 
It makes no difference in this respect whether the decision 
in the foreclosure suit was rightfully made or not. 


Freeman on Judgments, 3d edition, § 260. 


We submit that the defense claimed in the foreclosure suit 
was admissible both under the answer and under the cross- 
bill. 

Ist. Under the answer as. matter of pure defense. 

The gist of Oliver’s answer was, that by fraud, imposition, 
and conspiracy, and by taking advantage of their position as 
mortgagees and his embarrassed financial condition, the 
appellants, Hunt and Eschleman, through Cunningham, 
obtained a deed of the mortgaged lands, and bills of sale of 
all his interest in the Oliver & Robinson partnership, and 
having obtained these titles, Cunningham, representing them 
and in collusion with them, went on the lands and shared 
with Robinson and others the rents and profits thereof, and 
it alleged that a large portion of the mortgage had been paid 
from such rents and profits. 

That proof of this state of facts was admissible under the 
answer seems too clear for extended discussion. It went to 
the very marrow of the foreclosing complainant's claim. If 
true, then they could only obtain a decree of foreclosure for 
the amount due upon said mortgage, after crediting Oliver 
with the rents and profits shown to have been received by 
them. Andif such profits exceeded the amount due on the 
mortgage, they could not have any decree whatever. Surely 
the defense that a mortgage is paid in whole, or in part, can 
be set up by an answer. It is matter of denial and traverse 
at law. And it is immaterial in what manner the full pay- 
ment or partial payment was made, whether by set-off, 
counter claim or otherwise. 

Equity Rule 39 expressly provides that “ the defendant 
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“shall be entitled in all cases by answer to insist upon all 
“matters of defense (not being matters of abatement, or to 
“the character of the parties or matters of form) in bar of 
“or to the merits of the bill of which he may be entitled 
“to avail himself by a plea in bar.” 


Rules of Practice in Equity. 


3ut whether this rule applies or not the defense is admis- 
' sible under the general rules of pleading. 

In the following cases defenses of like nature to the one 
in question were admitted under an answer: 

In Vroon vs. Ditmas, 4 Paige R., p. 526, the defense of 
usury was allowed to be set up by answer to a foreclosure 
bill. 

In Chapman vs. Robertson, 6 Paige R., p. 627, a claim 
of set-off was allowed under an answer to a foreclosure bill. 

In Fife vs. Clayton, 13 Ves. R., p. 546, to a bill for 
specific performance of a contract for a sale of real estate, 
the defendant by answer alleged a different contract of sale, 
and offered to submit to a decree to perform the contract as 
he alleged it. It was objected that the defendant could not 
have the decree without a cross-bill, but Lord Eldon decided 
otherwise, and allowed the decree, following a precedent of 
Lord Erskin in Scott vs. Stapylton, 13 Ves. R., p. 425. 

In Hannah vs. Hodson, 7 Jurist, N. S., p. 1092, a father 
and mother and children joined in conveying to a pur- 
chaser an estate which was settled upon trust for the father 
and mother successively for life, with remainder to the chil- 
dren equally. The trustees refused to convey the legal 
estate. A bill filed by the purchasers to compel the trustees 
and children to convey the outstanding legal title was dis- 
missed, because no part of the consideration was paid to the 
children, and there were circumstances of fraud on the part 
of the parents. It was held that the defense was properly 
set up by answer, and that it was unnecessary to file a cross- 
bill for the purpose. | 
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In Morris vs. Islip, 20 Beav. R., p. 654, a suit was insti- 
tuted by a mortgagor against a mortgagee in possession, and 
a decree was made for an account with annual rests. 
The mortgagor went abroad and abandoned his suit. He 
afterwards died and the mortgagee commenced suit against 
the representatives of the mortgagor for foreclosure. Held, 
that irrespective of the evidence, the decree must be the 
same as in the other case, viz., for an account with annual 
rests. 

In Angier vs. Masterson, 6 Cal. R., p. 6, defendant in a 
foreclosure suit was allowed under his answer to introduce 
a written agreement subsequent to the mortgage assigning 
the rents and profits to the mortgagee until the mortgage 
was paid, and to give evidence showing the amount of rents 
and profits so received, 

In Campbell v. Consalus, 25 N. Y. R., p. 613, complain- 
ant brought suit to foreclose a mortgage executed by 
the defendant. He insisted that the amount due on the 
mortgage had been conclusively adjudged by the determina- 
tion of referees to whom an action pending between the 
defendant and the complainant’s assignor had been referred. 


g the 


That action was brought for the purpose of havin 
mortgage and two judgments which complainant’s assignor 
held against the defendant declared satistied, on the ground 
that they had been paid. It was not an action to redeem, 
and it did not ask for an account, or offer to pay any amount 
that might be found due. The only issue made by the 


answer of complainant’s assignor was whether the mort- 
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asked in his answer. The referees reported that there was 


gage and judgments were paid. No affirmative relief was 


$2,754.88 due on the mortgage, and judgment was entered 
dismissing the bill. Held, that the judgment in that suit 
was conclusive in the foreclosure suit, that the mortgage 
was not paid, and that something was due thereon. 

In Ballenger vs. Worley, 1 Bibb. K., p. 195, a mortgagor 
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was allowed under his answer in a foreclosure suit to be 
credited with the rents and profits received by the mort- 
gvagee while in possession of the premises. 

It is a general rule in equity pleading that where a party 
to a deed comes into a court of equity to have the deed and 
the transaction it represents completed, any case -of fraud 
so connected therewith as to operate as a defense against the 
prayer of the bill may be set up by way of answer, and it is 
unnecessary for that purpose to file a cross-bill. 


Story’s Eq. Pl., 8th Ed., $394 a. 


2nd. But even upon the theory that a cross-bill was neces- 
sary for Oliver to establish the defense, which we deny, 
and notwithstanding the statement in the decree that the 
cross-bill is dismissed without prejudice, the decree of fore- 
closure is a bar to the maintenance of this suit. 

The clause in the deeree, “ but without prejudice,” was very 
properly inserted to prevent any claim by the Robinsons or 
Haines and Ranney or Cunningham, that as to the transac- 
tions between them and Oliver, with which the appellants, 
Hunt and Eschleman, were in nowise connected, the decree 
could be claimed to be ves adjudicata. 

This clause, therefore, does not, ex vi termini, import any 
conclusion that the decree is not conclusive as between the 
appellants and Oliver. This question is to be determined 
only by a consideration of the legal effect of the decree 
and its bearing upon the issues presented under it. 

On this branch of the case we subinit that the defense set 
up by Oliver in either cross-bill, ¢f proven, would have been 
conclusive in his favor in the foreclosure suit. 

It will not be contended that the fact that the demur- 
rer to the first cross-bill was sustained, determines the rights 
of the parties in this case, unless the decision sustaining the 


demurrer was correct in law and in equity. 
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We submit that the first cross-bill would lie, and the 
decision sustaining the demurrer was erroneous. 

The only reasons urged in favor of its correctness were : 
That it involved other parties and other property than the 
parties and the property impleaded and involved in the fore- 
closure suit. While this was true literally, yet substantially 
it was not the case. The only party against whom Oliver 
asked any relief in the cross-bill, who was not a party defend- 
ant to the foreclosure bill, was Henry M. Robinson. As to 
him the allegations in the eross-bill clearly showed that the 
title to all the lands and property in question remained in 
George J. Robinson, and that he was in direet privity with 
George J. Robinson. A decree could pass against George 
J. Robinson. It would be no objection that Henry M. 
Robinson claimed an interest in the property under him, 
The legal title still remained, according to the allegations 
of the cross-bill, in Cunningham and George J. Robinson. 
They were the only persons with whom Oliver on this point 
had any concern. 

There was no controversy concerning other property than 
the mortgaged property which was so connected with the 
complainant’s grounds of relief as to be necessarily involved 
in the cross-bill in a way to prevent the court administering 
the relief asked in the eross-bill. It is true that Oliver 
claimed that he had turned over to Cunningham lands not 
covered by the Hunt and Eschleman mortgage, and that the 
rents and profits which had been received from these lands 
should be applied to the reduction of the mortgage debt due 
Hunt and Eschleman. But this claim is based upon the 
explicit charge that Cunningham, in taking the transfer of 
this property, took it for himself and his co-mortgagees, Lunt 
and Eschleman, both of whom were parties complainants to 
the foreclosure bill, and against both of whom the decree 
would fully avail the complainant. 

While there was much that was impertinent and imma- 
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terial in the original cross-bill, there was nothing that 
prevented or materially barred the granting of relief under 
it, if the complainant could establish the facts as alleged. 

In the amended cross-bill (Record, Vol. 2, p. 1202), the com- 
plainant changed the grounds of relief, and based his claim 
upon the charge that under and in pursuance of an arrange- 
ment between Cunningham, Robinson, Haines and Ranney, 
called the Buffalo agreement, of which Hunt and Eschleman 
had knowledge, and to which they consented, said Cun- 
ningham, Robinson, Haines and Ranney would provide for 
the Hunt and Eschleman mortgage, and free Oliver from all 
obligations connected therewith. He prayed that the con- 
veyances made under such arrangement might be declared 
to have been made to the grantees to enable them to pay the 
mortgage debt and ¢o discharge the mortgage ; for an account 
of the rents and profits received by the mortgagees which 
ought to be applied tothe payment of the Hunt and Esclile- 
man debt, and for a decree that Cunningham and _ his 
grantees should, as between Oliver and them, pay the balance, 
if any was due, upon said mortgage. But as between him- 
self and Hunt and Eschleman, he offers to pay whatever 
may be due. 

This allegation, the court says, in the opinion given on 
pronouncing the decree of foreclosure, was the reason for 
allowing the amendments to the original cross-bill. “ But 
“for this allegation,” the court says, “ the amended cross-bill 
“would have been dismissed on demurrer, and as it now 
“appears to have been untrue, the amended cross-bill ean- 
“not be expected to fare any better.” 

This brief résumé of the two cross-bills shows clearly 
that if the defense alleged had been proven, it would 
have been a complete answer te the foreclosure bill, and a 
decree would have been granted, either dismissing the bill 
or largely reducing the amount due thereon, and providing 


that whatever balance was due should be paid by Cunning- 
ham, Robinson, Haines and Ranney. 


— — r eS . 


p 


A careful perusal of the opinion of Judge Longyear, on 
pronouncing the decree of foreclosure, 


Record, vol. 2, p. 1170, 


cannot fail to econvinee the court that his reason for dismiss- 
ing the cross-bill and granting a foreclosure sale, and his 
sole reason, was not any defect of form or substance in 
the frame of the eross-bill, but because the evidence under 
it failed to prove its allegations. 

(Under this statement of the law and the facts, we are 
utterly unable to conceive of any possible answer to the 
claim of the appellants, that the decree rendered in their 
favor under the foreclosure bill is not res adjudicata. 

By that decree the complainant in this ease was held per- 
sonally liable for the full amount of the mortgage debt, and 
was, in express terms, forever barred of every right or 
claim, in law or in equity, in and to the mortgaged prem- 
ises. (Record, vol. 2, p. 1182.) The bill in this case is, 
upon its very face, a bill to redeem the premises from under 
that (now foreclosed) mortgage. 

The arguments of the complainant’s counsel, in support 
of it, rest primarily on the theory that Hunt and Eschleman 
are mortgagees in possession, and should be charged as 
against the mortgage debt with the rents issues and profits 
of the premises. 

If, after the decree of foreclosure rendered in favor of 
Hunt and Eschleman, in a suit so long and stubbornly. con- 
tested, the complainant may file his bill to redeem the iden- 
tical mortgage which was the subject matter of that suit, 
and reduce the debt by rents and profits, we ask, what did 
that foreclosure decree decide, and what is the value of a 


foreclosure decree in any ease 7 
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Second. 


Upon the merits there is no case against the appellants. 

The testimony is substantially a repetition of the testi- 
mony for the defendant Oliver in the foreclosure suit, with 
the exception of the testimony of George J. Robinson. 
He has “ gone over to the enemy” for some unknown con- 
sideration, and now swears diametrically contrary to his 
former testimony. 

The theory of the present bill is a conspiracy to divest 
Oliver of his title to all of his property. There is not the 
slightest direct evidence of any such conspiracy, except the 
- testimony of George J. Robinson, which we will first con- 
sider. 

In the foreclosure suit, he was what might properly be 
called, “the managing defendant ;” furnished an abstract of 
the testimony, framed largely his own answer, and wrote 
part of it in his own hand. 

In that answer (Reeord, vol. 2, p. 1228), which was 
under oath, he swore that he had no knowledge of the 
transactions of the Cunningham trust, and he denied that 
under, or in pursuance of such arrangement, Cunningham 
became a partner with him in said business, or shared in 
any way in its liabilities and duties, or participated in its 
profits ; and that the allegations in said amended cross-bill, 
to that effect, were false and untrue. (Record, vol. 2, pp. 
1230 and 1231.) * * * That although he and Haines 
& Co. did not really want to purchase Oliver’s interest, yet, 
on reflection that its acquisition might enable them to influ- 
ence the advance of capital necessary to pay for the improve- 
ments, they did, on the third of October, 1868, consummate 
an agreement in writing with Cunningham for the purchase 
thereof; and he states fully as to the execution thereof, 
expressly denying Oliver’s allegation in the cross-bill. 

Record, vol. 2, p. 1231. 


pianist eal 


Be HR ne ar uc eeepc. ise GPR pe 
eee 


~ =. -— 


47 


He also denied, in said answer, that Cunningham deeded 
to C. Haines & Co. without the performance of any of the 
conditions of said agreement, and expressly asserted that all 
its conditions were to the best of his knowledge performed, 
and averred his willingness on his own part, and on the part 
of C. Haines & Co., to perform anything to be done under 
the agreement. 

Record, vol. 2, p. 1281. 

He declared that Cunningham never was a partner until 
January, 1869, when he purchased an interest in the part- 
nership property of Robinson, Haines & canney, under 
the name and style of Cunningham, Robinson, Haines & 

tanney, which still continues. 

And that neither Garrett B. Hunt, Jacob Eschleman, or 
Henry M. Robinson are or ever were partners at any time. 

And he expressly denies all unlawful combination and 
confederacy, as charged in said cross-bill. 

Record, vol. 2. p. 1232. 


In his deposition taken under said cross-bill, found in the 
following enumerated pages of the printed record, he denies 
in toto, Melville’s statement as to the scheme of himself 
and others to exclude Oliver and himself from the busi- 
ness. 

Record, vol. 2, p. 1551. 

He also denies all knowledge of Cunningham’s arrange- 
ment with Robinson, and states that Cunningham’s question, 
as to how he would like him for a partner instead of Oliver 
—which in this case, he seeks to insinuate was a matter 
between him and Cunningham, clandestine, and without 
Oliver’s knowledge—was made openly in the presence of 
Oliver, and was Oliver’s suggestion. 

Record, vol. 2, p, 1551. 


He says he first heard of Oliver’s sale to Cunningham 
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when Melville called his attention to the bills of sale in the 
town clerk’s office, and that he became very much alarmed. 
Record, vol. 2, p. 1552. 


He says he never consented to Cunningham or Oliver to 
receive Cunningham as a partner in that business in place of 
Oliver, nor to the trust arrangement which Oliver made 


with Cunningham. 
Record, vol. 2, p. 1553 


That the only thing he did with Hawkins, with relation 
‘to Oliver, Cunningham, Eschleman, or anybody else, was 
to give Hawkins a very curt answer in reply to his question, 
“Have you any word to send to Hunt.” 


Record, vol. 2, p. 1554. 


That there is not the shadow of truth in the statement 
that the firm of Cunningham, Robinson, Haines & Ran- 
ney is a combination of the parties named in it, and the 
mortgagees, Hunt and Eschleman, or that he ever so told 
Melville; and that he knows that the mortgagees, Hunt and 
Eschleman, are not partners therein, and never have been. 


Record, vol. 2, p. 1555. 


That the Buffalo agreement was fully known to Oliver, 
and consented to by him, and parts of it discussed. 
Record, vol. 2, pp. 1562-1563. 


That after it was signed he expressed his distaste of it to 
Oliver, and that Oliver wrote his Exhibit ** A-6,” 
Record, vol. 2, p. 1635, 


in that particular regard, referring to his request that Oli- 
ver would induce Evans, if possible, to buy the purchasers 


out. 
Record, vol. 2, p. 15638. 


That Hunt and Eschieman have never been partners in 
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any partnership which he had had with Robinson, Haines 
and Cunningham ; and that there were no articles of copart- 
nership of the firm of Robinson, Cunningham, Haines & 


Co. 


Record, vol. 2, p. 1564. 


That he first became a partner of Cunningham’s on the 
third of January, 1869. 
| Record, vol. 2, p. 1569. 
That he does not recollect ever seeing Hunt or Eschle- 
man before he met them at Buffalo with Cunningham, at 
the time of the Buffalo agreement. 


Record, vol. 2, p. 1574. 


That he does not know what amount Cunningham brought 
into the business in the way of capital. 


Record, vol. 2, p. 1575. 


That he cannot say what induced him to come down to 
suffalo at the time of the Buffalo agreement with Oliver. 
He had some talk about coming down, and that he thinks 
that he went down in the hope that Haines would buy out 
Oliver, and also because Oliver & LRobinson’s obligations 
to Haines were pressing. 

Record, vol. 2, p. 1576. 


That he never furnished Hawkins with money to go down 


e 


and try to get the mortgagees to foreclose the mortgages, 


and that the money that he gave Hawkins was for the pur- 
pose of coming down tu procure a cook, and on some other 
business of that kind, for which he accounted to the book- 
keeper. 
Record, vol. 2, p. 1576-7. 
After the agreement and sale under the foreclosure, Rob- 
inson beeame at war with his eo-defendants. Their relations 
became very bitter; they have had litigation ; 


Record, p. 420-423. 
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he stole the Buffalo firm’s books and papers, together with 
notes to the amount of forty thousand dollars, and ran away 


to Canada. 
Robinson's testimony, Record, p. 427-8. 


Cunningham’s testimony, Record, p. 315. 
Boynton’s testimony, Record, p. 511-12. 
See also B. Cartwright’s testimony, Rec- 
ord, p. 525-6. 
who carried home with Robinson part of the books the 
night before Robinson stole them. This was of a piece with 
Robinson’s behavior towards Oliver. Oliver & Robinson’s 
books were found some two years after buried in the wood- 
shed of the house oceupied by Robinson at the time they 
were lost. : 
Record, p. 239. 

At the time of the stealing of the Buffalo firm’s books, 
he tore out over forty pages of the firm’s letter book; and 
he took the Brackenridge notes made to the order of Cun- 
ningham, and over which he had no control or authority. 


Robinson’s testimony, Record, p. 451. 


In this state of affairs he proposed to Oliver to go in with 
him against the other parties, stying that he would connect 
the other parties with their former transactions ; and that he 
wanted to be held harmless himself, and his father also, as a 
condition of taking hold of the matter. 


Testimony of Sanborn, Record, p. 477. 


This testimony is strongly denied by Oliver, but after- 
wards admitted, and special attention is called to his back- 
ing and filling on cross-examination, 

Record, pp. 395, 396, 398, 399, 


where he admits that he has authorized Mr. Russell to make 
this kind of arrangement with Robinson; that he thought 


it wise; and that he is keeping himself purposely ignorant 


f. 
\ 
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of the arrangement which Mr. Russell has made, in order 
that it may not be elicited from him on cross-examination. 

Oliver’s consciousness that this was a corrupt bargain is 
conclusively admitted by the following questions and 
answers : 

Q. Did you not arrange then to make some arrange- 
ment ¢ 

A. No. 

(). Did he not want a stipulation signed then on paper 
between you and him / 

A. No; I did not mention about it. 

(). At any time before you left Alpena ? 

A. No. 

(). And did you not tell him that you would not do any- 
thing till you eame to Buffalo and consulted with your coun- 
sel, and then vou would do what he told you to do? 

A. No; I think there was nothing said that evening about 
any paper. 

(J. Then the next morning or the next evening, at all 
events, at Alpena at that time. 

A. No. I did not say anything about any arrangement, 
because he (Robinson) knows too much about matters ; he 
said if he could see his attorney he might make some 
arrangement; that he had some papers.” 


Record, p. 399. 


Robinson first in his testimony denies the proposition to 
Oliver, as follows: 

Q. Did you not then and there, at Alpena, on one of those 
days and at one of those places, propose to him (Oliver) to 
sell cut the Buffalo parties in this suit / 

A. No, sir. 

(). Have you not sold out the buffalo parties in this suit 

A. No, sir; they have been undertaking to sell me out. 

(). Have you not an agreement with Oliver, or with some 


one representing him, by which you would furnish testi- 
mony and papers in this suit and enable him to get a decree 
against the Buffalo parties ¢ 

A. No, sir. 

Q. Have you not authorized such an arrangement to be 
entered into by you? 

A. No. sir: J dow t think TI have. 

(). Did you not propose that to Oliver at Alpena, and 
didn’t he say that he would ‘not do anything until he had 
taken counsel ; and that if his counsel thought well of it, he 
would telegraph you ¢ 

A. I don’t recollect any such conversation. 


Record, pp. 429, 430. 


Afterwards, under the pressure of a cross-examination, 
while he does not specifically admit the proposition to Oli- 
ver, which, as has been seen, Oliver had already admitted on 
his cross-examination, he owns up that he has carried out the 
proposed intent, and expressly declares that he has furnished 
Oliver’s counsel with all the documents and papers that he 
could get without a very great deal of labor, and had made 
abstracts of letters that he had brought down for the guid- 
ance and information of Oliver’s counsel, which he, Robin- 
son, has handed to Mr. Russell, while he, Robinson, was 
on the stand as a witness, and had shown him in interviews 
had with him before he went on the stand ; but when asked 
if he did not tell him what his testimony would be on cer- 
tain points, declares that he don’t think that he told him 
anything about it, that he wrote out about what there was 
ahout it and gave it to his counsel, with permission to give 


to Mr. Russell. 
Record, pp. 431 and 482. 


And in conformity with the arrangement, he substitutes 
Hawes as his solicitor in place of the Duffields. Hawes, in 
pursuance of this corrupt arrangement, lays in with Mr. 


) a5 
) Russell, and at Buffalo, before Mr. Russell’s arrival, eross- 


examines defendant’s witnesses, and makes objection to their 


; testimony on behalf of and in the interest of the com plain- 
Record, pp. 470, 471, 478, 485, 487, 493, 496. 


Robinson obtains his discharge in bankruptey, 


See petition of G. B. Hunt, filed in this 
cause on the 5th day of June, 1879. 
Original Record, p. 90, p. 171. 


And has never pleaded it in this case, although he is pre 
sumed to know that if any decree is rendered against him, 
subsequent to his discharge, it will be valid and not offected 
thereby. 

[In consummation of this bargain, with the “ innocent and 
much wronged ” complainant, he commits deliberate per- 
jury, as is shown beyond the shadow of a doubt by the self- 
contradictions between his present testimony and the state- 
mets in his answer and deposition in the former case, re-as- 
serted ih his answer in the present case. 


Record, p. 33. 


To the effect that Hunt was represented in the firm by 
Junningham. 
Record, p. 37. 
Concerning the scheme or arrangement that Hunt should 
put Cunningham in the firm. to represent him and Eschle- 
man, 


Record, p. 38. 


He testifies that Exhibit “ Z” is an original, but is unable 


, to explain what the word “copy” means in front of C. 
Haines & Co.’s signature. 
Record, pp. 405, 439, 440. 
He admits that in. his answer he swore that Cunningham 
never was a partner until some time in January, 1869, when 
f 
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he purchased an interest of Robinson, Haines & Co., and 
that Hunt and Eschleman, and Henry M. Robinson, are 
not, and never have been, partners at any time, and that he 
denied any such conspiracy or agreement to defraud or 
swindle Oliver, as is charged in said bill. 

Record, pp. 440, 441. 


' And he also ‘admits that he denied, unequivocally and 
totally, the testimony of Melville, in regard to a plan or 
scheme between Robinson and others, of excluding Oliver 


from the business. 
Record, p. 441. 


See also p. 442. 

On the latter page he admits that in his former deposi- 

tion he swore positively that there were no articles of 

co-partnership of Cunningham, Robinson, Haines & Co., 

although he now admits that he had them in his possession 
when he gave his testimony. 

Record, pp. 442, 443. 


Asa proper conclusion to his testimony he admits that 
his motive in giving this testimony is not in the simple 
interest of truth, but that a pecuniary interest leads him to 
give it, and that it is inspired by self interest, which he 
says “inspires every act of my life.” 

Record, p. 456. 

Probably the only true statement in the whole of his 
long deposition. 

Although it seems a work of supererogation, we call the 
court’s attention to his complete, unqualified, and direct 
contradiction by other witnesses, in every instance in which 
his statements were susceptible of comparison with those 
of others. And we call attention to the difficulty which 
counsel on cross-examination had to pin him down to any 
definite or tangible statement which could be contradicted 


by others. 


He asserts in his testimony in this case, with the evident 
view of putting himself in a favorable light before the 
court, that all the other parties in the suit were reluctant to 
have Oliver sell to Wheeler and Weston, or to anyone but 
themselves. 

Record, p. 412. 

This statement is contradicted by the testimony of 
Wheeler, 

Record, p. 469. 
By the testimony of Weston, 


Record, pp. 495-7. 


By the testimony of Mr. Evans, 


Record, p. 505. 


By the testimony of Cunningham, 


Record, p. 567. 


By the testimony of Hunt, 
Record, pp. 584, 586. 
By the testimony of Ranney, emphatically, 
Record, p. 607. 
and by the testimony of Haines. 
As to Hunt and Esehleman being the contemplated part- 
ners in the tirm of Robinson, Haines & Co., he is contra- 
dicted 


By Hunt, 
Record, pp. 585, 586. 

by Eschleman, 

; Record, p. 529. 

>y Cunningham, 
Record, p. 571. 

sy Haines, 
Record, pp. 485, 486 


By Ranney, 
Record, pp. 609, 610. 


From the testimony it clearly appears that at the time 
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Robinson, Haines & Co. purcliased under the Buffalo agree- 
ment, no particular person was contemplated as a_ partner, 
but they had generally a vague hope of inducing some 
moneyed man to go into the concern. Haines’ and Ran- 
ney’s testimony indicates that their first choice, or the one ~ 
| they most hoped to secure as a partner, was Evans, and 
| that their “contemplation” of Cunningham, Hunt and 
} Eschleman joining the firm-was one in which the wish was 
father to the thought, and not one that was founded on any 
consent or agreement of either of those gentlemen. 
As to the meeting at Tonawanda, at which he says this 
_ scheme was discussed, he is contradicted by every person 
whom he names to have been there. 
Record, pp. 433, 484, 530, 586. 
As to the meeting at Dnuffield’s office, at Ranney’s 
instance, he is flatly contradicted by Ranney and Cunning- 
ham. | 


{ LO ee ee 
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Record, p. 609. 


Unless his testimony is strongly confirmed by documen- 
tary evidence, we confess we are utterly unable to conceive 
how this court can place any reliance, even the slightest, 
upon it. He stands before the court as a self-convicted, 
deliberate perjurer, and it is beyond argument or evasion 
that he has,-either in his answer or testimony in this ease, 
or in his former answer and testimony, willfully, know- 
ingly and deliberately sworn falsely. Whatever may be 
the result of the present cause, it isa great shame, and a 
great wrong to justice, that this man escapes with merely the 
comments of counsel from the consequences of the crime 


which it is manifest he has committed. 

His testimony is not corroborated by any documentary 
evidence, except that of hisown making, or by any extra- 
neous testimony. 


~—e— - — | 


It is weakly contended by complainant’s counsel that two 
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papers which are in the case corroborate it; but even if 
they did—which we utterly deny—they were both written 
by his own hand, and upon close scrutiny are entitled to no 
weight as supporting his testimony. 

These are his letter to Melville, of September 28th, 1868, 
the material portions of which are found in the printed 
record of the former ease, | 

Exhibit ‘‘G,” Record, vol. 2, p. 1586. 


Exhibit ‘‘ Z,” first introduced in this case, 
Record, pp. 1105-6. 


and which Robinson in his testimony in the former case 
denied to have ever existed. 

The frst cannot refer to the conversation with Cunning- 
ham and Ranney to which he testifies, because he says dis- 
tinctly that the conversation took place after the Buffalo 
agreement. There is no mention of Hunt or Eschleman in 
it. The reference to Cunningham is wholly indefinite. 

Again, tle whole tenor of the letter, which is written 
to his foreman, shows that there is danger of trouble with 
his men on account of wages past due; and it seems to us 
clear that he was, in this letter, giving false assurances to 
his foreman in order that he might therewith temporarily 
satisfy them. 

Exhibit * Z,” which was so mysteriously absent from the 
filesof Exhibits until its absence was charged upon Robinson 
by the defendant’s counsel, is also a document written by 
himself, and, in the light of the testimony of Mr. Ranney, is 
no proof whatever of anything other than such a vague 
and indetinite contemplation of Hunt and Esehleman 
becoming partners as that testified to by Haines and 
Ranney. 

It is clearly not the original, as Robinson testified, because 
the word “copy ” is found written in front of the signatures 


at the time he produces it; and it is almost ineredible that 
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articles of partnership should be entered into by parties in 
the form of such loose and ragged penciled agreements, 
Surely the attitude in which this witness stands before the 
court is such as to fairly raise the presumption that lhe would 
not hesitate to concoct and manufacture such a paper for the 
purpose of bolstering up his own statement. 

Ranney’s adinission that he signed a paper in terms like 
this exhibit, in no wise confirms Robinson, because he says 
that at the time the paper was purported to be executed, 
the contemplated partner of whom they had the most hope 
was Morrison W. Evans. 

There is also a very noticeable alteration of the date of the 
said agreement, from the month of September to November, 
and an inspection of the document will show that the altera- 
tion is evidently made at a time long subsequent to the 
writing of the body of the instrument, and that the original 
date was September 3d, 1868. -Now, at this very date, 
Haines and Ranney held the Lockport agreement, so called, 
and were trying to induce Evans to go in with them, so 
that the agreement, if any such ever existed, must have 
referred to this purchase, and could not refer to anything to 
be done under a plan based on Oliver’s deeds to Cunning- 
ham, for these had not then been exeeuted, and his entries 
in his day-book and the alarm testified to by him in the for- 
mer suit are subsequent to the original date of this agree- 
ment. It is impossible to believe his present fiction, that 
the agreement refers to Hunt and Eschleman. 

It is noticeable also, that although Robinson testifies that 
at the time it was expected Cunningham should represent the 
interest of Hunt and Eschleman, yet this paper contains no 
mention of that fact whatever; and in this connection, what 
seems to us a conclusive circumstance, is the impressional 
copy of a letter from George J. Robinson to D. B. & H. M. 
Duftield—which was also mysteriously absent from the 


** 


exhibits in the same package with Exhibit * Z,” until com- 
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ment was made by defendants’ counsel on the absence of the 
latter. 

That letter is dated November 4th, 1869, Ex. “2 Z,” and 
contains the following statement, incomprehensible now, if 
Robinson is telling the truth: 

* The relations of C. Haines & Co. and George J. Robin- 
“son, the first party, and H.S. Cunningham and David D. 
“ Oliver, the second party, does not appear to be fully under- 
“stood by you—at least it so appears to me. At the time 
“of the purchase Mr. Evans was the contemplated party 
‘who was to take that interest that afterwards was sold by ©. 
* Hlaines & Co. and G. J. Robinson to H. 8. Cunningham. 
“The first party knew nothing of the relations existing 
“between Cunningham and Oliver, and had no reasons, 
‘implied or expressed, to believe that Cunningham was act- 
“ing as agent for Oliver, but had every reason to believe 
“that the sale was bona fide, although Oliver’s name appears 
“in the contract made between C. Haines & Co. and G. J. 
“R. and H. 8S. Cunningham, and that their part was, it 
“appears, only as shifting the obligations existing between 
“Cunningham and Oliver so as to relieve Cunningham from 
“the business and placing it upon C. Haines and G, J. R., 
“and not making Oliver a party to the contract. So far as 
“ Haines, Ranney or Robinson were concerned, there was 
“no negotiations or talk of any kind with Oliver; they 
“knew that Oliver and Cunningham were in conference, 
“but knew nothing of its import. 

“It is true that Oliver read the agreement by Cunning- 


“ham’s invitation, and by no one else’s, as between Cun- 


° 
al 


ningham and himself, who were interested in it, and not 
as between Haines & Co. and Robinson. The C. Haines 


“& Co. mortgage against Hawkins was assigned to G. B. 


* 
* 


* Lunt some time ago, and we have paid llunt four thousand 


* dollars. 
‘* (Signed, | GEORGE J. ROBINSON, 


‘* For self and CU. Haines & Co.” 
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On this testimony rests all the evidence of a conspiracy 
antecedent to the Buffalo agreement, and there is none what- 
ever as to any conspiracy formed before the deeds from 
Oliver to Cunningham. 

Can complainant come into court, fresh from such a corrupt 
bargain as that between Oliver and Robinson, in which Rob- 
inson virtually binds himself for a reward to commit per- 
jury, and claim clean hands / 

We feel convinced that the court will not give heed to 
such testimony. 

And now let us see how lame a case complainants’ is 
without it. 

The two salient questions arising in the suit are concern- 
ing the alleged Cunningham trust and the Buffalo agree- 
ment. Around these center all that is material to consider 


in the case. 


First, as to the alleged Cunningham trust. 


Even as stated in the bill it is a void trust in its incep- 
tion. The bill states and it is wholly conceded that there 
was no written statement.of the arrangement, but it rested 
solely in parole. | 

The Michigan statutes upon this subject are as fol- 
lows: “ No estate or interest in lands other than leases 
for a term not exceeding one year, nor any trust or 
power over or concerning lands or in any manner relating 
thereto, shall hereafter be treated, granted, assigned, sur- 
rendered or declared, unless by act or operation of law or 
by deed or conveyance in writing subscribed by the party 
creating, granting, assigning, surrendering or declaring the 


same, or by some person thereunto by him lawfully author- 


ized by writing.” 


Howell’s Annotated Statutes (Mich.), vol. 
2, $ 6179. 
Trask vs. Green, 9 Mich. R., pp. 358-366. 


? 
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‘* Uses and trusts, except as authorized and modified in 
“ this chapter, are abolished, and every estate and interest in 
ry ‘lands shall be deemed a legal right, cognizable as such in 
“the courts of law, except when otherwise provided in this 
- . ** 
* title. 
Howell’s, etc , ubé sup., vol. 2, § 5568. 
[t is settled law in Michigan that express trusts in lands 
cannot be raised by parol. 
Wright vs. King, Harr. Ch.-R., p. 12. 
Bernard vs. Bougard, Harr. Ch. R., p. 
X 143. 
Brown vs. Bronson, 35 Mich. R., p. 418. 
Unless the arrangement was a mortgage then there is no 
question but that the deed being a voluntary one and 
, reciting a valuable consideration and declaring the uses to 
Cunningham, it cannot be attacked or its effect altered by 
. testimony of any parol arrangement or understanding. 
Jackson vs. Cleveland, 15 Mich. R., p. 94. 
We submit that the arrangement alleged in the bill does 
not constitute the transaction a mortgage. 
McLanahan vs. McLanahan, 6 Humph. 
R., p. 99. 
M. Menomy vs. Murray, 3 Johns. Ch. R., 
p. 435. 
See also Hewitt vs. Huling, 11 Penn. St. 
R., p. 27. 
. It is an essential requisite of a mortgage that the deed 
should become void or there should be a reconveyance. 
; Baker vs. Thrasher, 4 Denio R., p. 495. 
é Breese vs. Bange, 2 E. D. Smith R., p. 
474. 


jut in the case at bar, under one of complainant’s sworn 
theories, the deed must forever stand as a part of Haw- 


kins’ claim of title. and under the other there is no reserva- 
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tion of the right to redeem, which is indispensable to a 
mortgage. 
Cooper vs. Whitney, 3 Hill R., p. 95. 
Chaires vs. Brady, 10 Fla. R., p. 138. 
See also Hogan vs. Jaynes, 19 New J. 
Eq. R., p. 123. 
Even if one good trust be inserted in the arrangement it 
will not support the transaction as a whole. 
Kirby vs. Ingersoll, Harr. Ch. R. (Mich.), 
oo ye 


It is also void because it is intended to hinder and delay 

creditors. 
See Cunningham’s testimony, Record, pp. 
550-559, 
that Oliver states that suits were threatening and perhaps 
had been commenced, and that the date is put back to 
cover such a contingency. 

The statement in the bill is contrary to that in the 
answer to the foreclosure bill and in the first and second 
cross-bills. 

In that answer and the first and second ecross-bills, it was 
alleged as above stated, and it was not pretended that 
Hunt and Eschleman had been in anywise interested in this 
transfer. 

See opinion of Judge Longyear, Record, vol. 
2, p. 1170. 

And the. court also found on the hearing of the fore- 
closure and cross-bill suit that the evidence had failed to 
prove that any.such trust ever existed in parol, while if it 
did it was void. 

See Judge Longyear’s opinion, Record, 
vol. 2, p. 117 

The court also found that the Buffalo agreement was 
made by Oliver as written, and had been by Cunningham 
substantially carried out and performed. 


See Judge Longyear’s opinion, Record, 
vol. 2, p. 1170. 
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So much for the * first step” in the bill. 

The conveyance by Oliver was voluntary, 

It was not induced by any representations of Cunning- 
ham or any one. | 

And here the complainant, with remarkable inconsistency, 
drops the proposition “ C,” and starts out on the (for com- 
plainant) new theory that these transfers were to enable 
Cunningham to make a sale for Oliver's benefit. In his 
answer and in both eross-bills he had charged under his oath 
that the transfer to Cunningham was made upon the 
specific trust set out in minute detail, In this bill ne coolly 
says that asthe court found that this was not true he alleges 
that the object of the transfer was to enable Cunningham 


to effect a sale. 
Record, p. 13. 


Second, as to the Buffalo AGPECCIILE nt, 

This brings us to the second question in_ this case, and 
one on which complainant has exhibited as much inconsist- 
ency and about which he has made as many contradictory 
statements as the former, viz., the Buffalo agreement. 
The written agreement (Record, p. 30) was in substance 
that Cunningham should deed to Robinson, Haines & Ran- 
ney all the lands conveyed to him by Oliver, and situate in 
Towns 28 and 20 North, Range 8 East, and transfer all the 
personal property to them subject to the claims therein 
named. And in addition that he would assign the Preston 
land contract to said Robinson, Haines & Ranney, or if he 
should acquire title to the Preston lands, then he was in lieu 
of assigning the contract to deed the lands to them. -All of 
these Preston lands which were in Towns 28 and 29 North, 
of Range 8 Kast, were to yo to Robinson, Haines & Ran- 
ney, and all outside of those towns were to go to wlomso- 


ever Oliver should name. Robinson, Haines & Ranney, on 
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their part, agreed to take said property subject to said 
claims, and either pay one-half of the E. & G. R. Haines 
mortgage, which amounted to about $10,500, and release all 
mortgages of Hawkins to C. Haines or E. & G. R. Haines, 
and save him harmless therefrom, ov in lieu of this they 
had the option to procure the C. Haines & Co. mortgage 
from Hawkins to be assigned to Garret B. Hunt, and in 
addition to pay to Hunt $4,000 before November 3, 1869. 
It was further agreed that if Cunningham within 30 days 
paid to C. Haines & Co. $16,000, and to George J. Robin- 
son $25,000, then he was to be released from said agree- 
ment,and Robinson was (when he was indemnified against 
Oliver & Robinson’s liabilities), to convey to Cunningham 
all his interests in the property, and in any property he 
might have in Alpena and Alcona counties, and to release 
all claims of Henry M. Robinson upon the same, but Cun- 
ningham was in such case to discharge the George J. Rob- 
inson bond and mortgage, and C. Ilaines & Co., on their 
receiving said $16,000, were to release the C. Haines & Co. 
mortgage and any mortgage held against Hawkins and to re- 
lease all claims against Oliver & Robinson, or Oliver and Cun- 
ningham, except two notes specifically described, on which 
was unpaid about $1,600, and it was further agreed that in 
ease Oliver’s deeds to Cunningham did not include all of 
Oliver’s interest in lands in Towns 28 and 29, except his 
homestead, then Cunningham was to hold the outside lands 
of the Preston contract until Oliver conveyed to said second 
parties all his interests in lands in Towns 28 and 29 not 
conveyed to Cunningham. In brief, Oliver, by Cunning- 
ham, his trustee, was to convey subject to those claims 
all the lands in Towns 28 and 2%, and was to receive there- 
for in addition to the $4,000 to be paid to Hunt and the 
assigninent to Hunt of the Hawkins mortgage, all of the 


lands conveyed by him to Cunningham, and also all of the 
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Preston lands which were outside of Towns 28 and 29. 


These amounted to 


etic chs knob eens + . 8280 acres. 
Lands in Schedule D Bill ............. 2280 acres and 12 lots. 
do F do ....-. ..------ 6440 acresand § lots. 
NE id ct cate i tueiepedwie 6200 acresand 17 lots. 


lots in Alpena. 


These lands were not encumbered by the Hunt and Eschle- 
man mortgage, nor so far as the case shows by any claims 
whatever. Certainly the Preston lands were not. They 
became Oliver’s free and clear. Melville testifies that they 


were worth $40,000. 
Record, p. 458, and vol. 2, p. 1330. 


lor this Oliver released entirely his interest in the lands 
described in Schedule E, subject to claims amounting to 
upwards of $95,000. Such was the Buffalo transaction 
according to the written contract. 

A debtor who was financially bankrupt was thereby 
relieved of $97,000 of indebtedness and put into possession 
of $40,000 worth of real estate clear and unineumbered. 
Surely not a very iniquitous bargain. 

In his answer to the foreclosure bill and in his first eross- 
bill, he alleged that this agreement was not drawn aceord- 
ing to the terms verbally assented to by him, but that 
although the agreement as written was not such as was stip- 
ulated, it did state that Robinson, Haynes & Ranney were to 
pay, or free the complainant from all obligations on the 
various mortgages named in it. 


See first cross-bill, Record, p. 1185. 


In his amended eross-bill he re-avers this statement, viz., 
that in the Buffalo agreement he was to be discharged from 
personal liability upon the mortgage to Hunt and Eschle- 


man, 
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Upon this branch of his case Judge Longyear found that 
the complainant’s objections to the Buffalo agreement as 
written could not avail him. 

Ist. Because he did not state in what particulars it 
varied from that to which he had assented. 

2d. Because he did not seek to have it reformed. 

3d. Beeause he has acted upon it, and received convey- 
ances of land under it. 

4th, and lastly, because he asked to have it enforced. 


With an assurance that might be humorous, did it not 
trench so closely upon perjury, Oliver now swears, in the 
bill in this suit, to what he knows has been found false ; 
endeavors to set aside an agreement which a court of com- 
petent jurisdiction has found to have been written just as 
he agreed to, and determined to be conelusively binding on 
him; and under which he has obtained hundreds of acres of 
land, and has been relieved of- many thousand dollars of 
liability, to wit: | 

$10,000, Preston liability. 

1,000, paid on Hill mortgage. 
30,000 to $40,000, paid on Oliver & Robinson’s debts. 
50,000 in round numbers, paid on Hunt and Eschile- 
man mortgage. 

His rights to the lands, outside of towns twenty-eight 
and twenty-nine, testified to by Melville to be worth forty 
thousand dollars (Record, vol. 2, p. 1330), have never been 
denied, since such agreement, and are conceded by all the 
defendants. Even complainant makes no pretense that 
Cunningham has not been always willing and ready to deed 
to him any of those outside lands; and since the alleged 
conspiracy he has never been pressed or sought to be made 
personally liable on any of the claims covered by the Buf- 
falo agreement, with the single exception of Henry M. 
Robinson’s suit on the bond accompanying the Wayne 


mortgage. 
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The sole remaining charge, on which his theory of the 
epnspiracy rests, is his claim that Ilunt, Esehleman and 
Cunningham were partners—represented by Cunningham— 
in the business of Cunningham, Robinson, Haines & Co., 
and have made large sums of money out of said partner- 
ship. 

if the Buffalo agreement is found by this court as Judge 
Longyear found it—and we think it must be so found, 
not only because it is ves adjudicata, but also because the 
proof clearly sustains his finding—to have been agreed and 
assented to by Oliver, and that he was bound by its terms 
and had accepted benetits under it, it would seem unneces- 
sary to go over any of the testimony, but the whole of the 
complainant’s claim eould be disposed of against him on 
his own showing, for he does not prove one element of con- 
spiracy, and there is nothing shown which reflects on the 
appellants. 

Viewed in this light, viz., that the Buffalo agreement was 
fairly entered into and consummated, there is no reason 
why Cunningham or any of the creditors could not right- 
fully have bought into the firm of Robinson, Haines & 
Ranney, and made whatever money there was to be made, 
even if the Buffalo agreement had not been substantially 
performed by them, which, they all allege, has been the 
case, so far as its performance was not prevented by Oli- 
ver’s own acts. 

They certainly deeded as much outside lands as Oliver 
asked. 

Paid Preston twelve thousand dollars that Oliver owed 
him on his contract. 

Paid Hill one thousand dollars. 

Paid Hunt and Oliver four thousand dollars, and 

Protected Oliver from all personal liability on the Hunt 
and Eschleman mortgage of fifty thousand dollars. 


We insist, therefore, that upon Oliver's own showing, 
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there is absolutely not a shadow of evidence to charge 
these defendants with any conspiracy or fraud or wrong 
upon Oliver, or with any act which they might not 
rightfully have done, and this whether their acts be regarded 


from the law side or in the more searching light of equity. 


If we review the testimony, the complainant stands 


even a less favorable position. 


As we have seen, the three points upon which he claims 


relief are. 


First, That he was possessed of real and personal prop- 


erty largely in excess of his indebtedness. 


Second, That the defendants attempted to defrand him 
out of said property, and procured the execution of the 


deeds to Cunningham ; and 


Third, That the Buffalo agreement was procured by mis- 
representation ; that the same was not written as agreed to, 
and the transfers and conveyances of his lands under it to 
Robinson, Haines & Co., were in fraud of his rights. 


With regard to the value of the property, 
By his own admission, this property was ineumbered 
follows: 
The Hunt and Eschleman mortgage, which the tes- 
timony shows amounted to, . . . . . . # 37,450 
C. Haines & Co., mortgage, which the testimony 
shows amounted to, . .. . hae 15,000 
E. & G.. R. Haines, mortgage, whieh the ealienee 
I 3 tg. gt gt 13,000 
The Wayne mortgage, which the testimony shows 
en a 12,000 


| 
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Claim of David Preston. which the testimony 


enews amoung Si 6 ke es et ee eee 
go ge ee eee 6,000 
Debts of Oliver & Robinson estimated at. . . 30,000 
PO, eke er es Se eee 


Upon his own basis of valuation the property was 
worth two hundred and seventy-two thousand 


GG ck 5k aS eae 8 ks ke a eee 
Oliver's proposition of June 9th, 1868, 
CE Wa eee. es 8 Ss ke aS 68,000 


belonged to George J. Robinson, who was, 
according to Oliver’s statement, in possession, 

to Oliver’s exelusion, and could only be gotten 

out by litigation, 

Sees nk wc ae ee 


A margin, upon Oliver’s own valuation, of only, 78,550 


s 


Leaving Oliver 


In this connection it is significant to reeall his charge in 
his answer and cross-bill, that he sold a one-quarter interest 
in this same property to George J. Robinson, for $35,000, 
and $5,000 of that was to go into the firm as part of its 
working capital. On this basis the property he now appraises 
at $272,000, was worth but $120,000, or $140,000 at the out- 
side. 

It is such a showing as this on which he pretends that 
Hunt and Eschleman were likely to be induced to come in 
and aecept the proposition of June 9th. But the testimony 
shows, as it seems to us, conclusively, that these values are 
largely exaggerated and fanciful. 

Before taking up the testimony of disinterested witnesses 
on this head, we eall attention to the faets which Oliver 
admits : 

That in the fall or winter of °66 and 67, and up to May 
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or June, 1867, Hawkins was associated with him as a partner, 
having a half interest in these lands, and gave up his econ- 
tract for one thousand dollars. 

The complainant, feeling the force of this fact, backs and 
fills until he is compelled, under a rigid cross-examination, 
to admit it; he says he don’t know how much Hawkins was 
to put in; don’t know what lands he was to have an interest 
in; that he don’t know how many lands he himself owned 
in 1866. ° 


Robert B. Oliver, a nephew of the complainant, and who 
is security for costs in this suit, was a partner of the com- 
plainant during the same period, having a half interest 
with Hawkins. 

Record, p. 365. 

He accepted “a pair of horses, and perhaps a wagon,” in 

payment of his interest in the firm, and cleared out. 


Record, p. 366. 


Or, as Oliver admits, sold ont his interest for enough to get 
out of town with, and went off. 


Record, p. 366. 


This was in June, 1867, but a little over a year prior to 
the deeds to Cunningham !!! 

Oliver also tries to evade the eliciting of this facet, and 
he says he don’t know what the agreement with R. B. Oliver 
was, 

Record, p. 365, 
although in his bill he charges that this R. B. Oliver was 
a partner with him and Hawkins; that he cannot remember 
anything about it. 

Record, ubi sup. 

He is compelled to admit that Hawkins and Rh. b. Oliver 
were partners with him, but he cannot tell the terms. 


Record, ubi sup. 
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But the disinterested testimony in the case conclusively 
contradicts Oliver, as follows: 


William F. Wheeler, an entirely disinterested witness, 
says Oliver offered him and Weston this same property for 
its debts; that he examined the property personally, and 
that he would not take it for the incumbranees upon it ; 


Record, p. 465. 


that the water mill was not worth anything ; 


ae 


Record, p. 467. 


this was in October, 1868; 


Record, p. 468. 


that Hunt, in order to induce him to purchase instead of 
C. Haines & Co., offered him such time as he wanted on 
his mortgage and offered to throw off five hundred dollars 
from his elaim. 

Record, p. 469. 

An attempt is nade by counsel for complainant to show 
that the offer to Wheeler did not inelude the personal prop- 
erty, because Wheeler does not remember that anything 
was said about it; but we think it is clear from the testi- 
-nony of the parties who were present at the time of the Buf- 
falo agreement, and at the time of the visit of Wheeler and 


Weston to Buffalo, that the same property was offered to 


them, and upon the same terms that were offered to C. 
Haines and Robinson. Wheeler testifies that even after 
the sale to Robinson and Haines they offered the property 
to him on the same terms, and that he still declined buying. 


Record, p. 470. 


And he testifies that the statement of the ineumbrances 
on the property which Oliver showed him amounted to one 
hundred and fifteen thousand dollars. 


Record, p. 465. 
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Abijah Weston, another disinterested witness, was offered 
the property on the same terms that Robinson and Haines 
took it. 7 

Record, pp. 494, 495. 

Morrison W. Hvans—Examined the property, and had 
Johnson, a landlooker, also examine it; the property was 
offered to him on the same terms that were given to Robin- 
son and. Haines. He was not to pay the claims, but to 
take the property subject to the claims. 

Record, p. 504. 


He did not consider the property worth the amount ; 
Haines tried to get him to buy it under Haines’ refusal 
before the Buffalo agreement. He represented the property 
of so much value that Evans went and examined it and 
found that it did not come up to Haines’ representations, 
and did not take it. Thought all along that Haines appeared 
anxious to get rid of it, and, after he and Robinson had 
bought, they several times offered Evans the property upon 
the offered terms on which they had taken it. 


Record, pp. 504, 505, 506. 


Lee R. Sanborn, who owns the mill now at the mouth of 
Devil river, and has lumbered on the property for a num- 
ber of years, testifies that the lumber was from one-third 
to one-half Norway; that the white pine did not run 
to uppers to exceed five per cent, and that the character of 
the timber was not as good as ordinary Alpena timber ; that 
Devil river had not a cipacity to feed the water-mill and 
the steam-mill at the same time, and that the water-mill was 
of no value at all. 


Record p. 475. 


Jacob S. Seaman has inspected this Devil river lumber 


from time of commencement of business of Cunningham, 
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Robinson, Haines & Co., and the general run of the lumber 
was a low grade, 65 per cent common, only three to five per 
cent uppers, and balance shipping culls. 

Record, p. 523. 


Burr F. Cartwright, 
Record, pp. 525, 526. 


And John Bowles. 
Record, pp. 554, 555, 


inspectors of lumber, who inspected the Ossineke lum- 
ber, testify that it was a poor quality of lumber, largely 
Norway, and the white pine did not run more than five or 
ten per cent uppers, and from twenty-five to thirty-five 


common, with considerable refuse culls. 


Malcom McDonald, 


Record, p. 615, 


Knew the property thoroughly, had lumbered it three or 
four years in the employment of Mr. Oliver, and Oliver & 
Robinson. 

He testified that the water-mill was not worth anything ; 
that there was not water enough in Devil river to run logs 
enough for the steam-mill continuously, and that they had 
to stop the mill every five or six days, 

Record, p. 619. 


That the steam-mill, before the improvements were put into 
it by the firm of Robinson, Haines & Ranney, was not worth 
ten thousand dollars ; the land contiguous, and the boarding 
houses, not to exceed five thousand dollars; that the pine 
land in 1870 had about twenty million feet of pine, worth, 
not to exceed two dollars per thousand—forty thousand 
dollars; that in 1869 and 1870, which were the years that 
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Cunningham, Robinson, Haines & Co. lumbered, they eut 
off about five million feet. 
Record, pp. 619, 620. 


This would put the pine lands in 1868 with a capacity of 
about thirty million feet, equaling sixty thousand dollars. 

He testifies that the docks had not water enough for ves- 
sels to load, and they had to be lightered. That three-fifths 
of the lumber was Norway; and he givesa plain and aclear 
reason why the steam-mill and the water-mill could not be run 
at the same time. 

Record, p. 621. 


FE. M. Fowler, 
Record, p. 624, 


purchased the standing timber .of Hunt, after the fore- 
closure sale; has been on the lands and had Burnett exam- 
ine them for him in 1874; estimated that there was about 
twenty-three million feet of pine on it; has lumbered it 
since then and the amount that they have taken off verified 
the estimate very closely. 

Record, pp. 626, 627. 


In their operations there was a loss of one dollar a thou- 
sand on the small logs that were put in. 


~ 


Record, p. 627. 


For short log purposes the timber would not be worth over 
fifty cents a thousand, and for any purpose two dollars a 
thousand would be all it was worth. 

Record, p. 628. 


Gave forty-six thousand dollars for the twenty-three mil- 
lion feet. 

Devil river is not a good river to drive on; is not safe 
to load it with over three million feet of logs in the season. 


Record, p. 629.. 


The white pine will not run over from six to eight per 
cent. to uppers. 
Record, p. 629. 


John Burnett, 
Record, p. 630, 
Examined Devil river property for Mr. Fowler. 
There were about twenty-three million feet on the land 
according to his estimation. 


Record, p. 632. 


For short log purposes it was worth not to exceed fifty 
cents per thousand ; and for any purposes, short logs or long 
timber, it was worth not to exceed $1.75 per thousand. 


Record, p. 632. 


He corroborates Mr. Fowler fully, as to the character of 
the timber, proportion of white pine and Norway, and the 
per centage of uppers. 

There is no evidence, whatever, of any antecedent or 
contemporaneous fact tending to establish the charge that 
Cunningham obtained the deeds in pursuance of a conspiracy. 
Even the complainant himself does not claim that his deeds 
to Cunningham were other than purely voluntary, or that 
Cunningham made any representation, promise, pretense, or 
agreement, which induced the complainant to make tle 
deeds. Indeed, as to this part of his case, he expressly 
plants himself in his bill, upon the statement of Cunning- 
ham, which Judge Longyear had already found to be true ; 
that the conveyances were made to him in order to facilitate 
Oliver’s making a sale of the lands. We submit that, 
inasmuch as he expressly adopts Mr. Cunningham’s version 
of the trust, he must adopt it in whole, and the court 
must consider as true Cunningham’s statement in connec- 
tion therewith ; and that he came to Ossineke and accepted 
the deeds at Oliver’s request, and because of Oliver's fear 


of attachments and levies. 


NEA NLR I ct elites. ten sss 


Re tera pratt ns etiam mintinnn 


The Buffalo agreement and the transfer and conveyance 
of Oliver's lands to Robinson, ITuines & Ranney. 


We have seen that thus far, if we leave out of view Rob- 
inson’s testimony, there is no evidence of any conspiracy. 

All of the witnesses who were present during the nego- 
tiations which resulted in it, at the time of its execution, 
testify that Oliver was present and assented to it. 

The letter Exhibit “ 2-Z,” referred to in connection with 
G. J. Robinson’s testimony, is his declaration, supported by 
his testimony, as appears in 

Record, p. 1136, 


while Hunt, Eschleman, Cunningham, Haines, Ranney, 
Barton, and Williams who drew the agreement, all unite in 
the statement that the same was-satisfactory to Oliver, and 
not one ‘of them intimates that it was obtained by any 
representations or pretense whatever. 

Oliver is the sole witness who claims it otherwise. 

Pending the thirty days which were given to Oliver to 
obtain other purchasers, all of the defendants were willing, 
and all but George J. Robinson desirous, to have other par- 
ties take the property on the same terms. 

See the testimony of Wheeler, Evans and 


Weston, Hunt, Eschleman, Ranney and 
Haines, referred to above. 


[t is a remarkable fact that although Oliver in the 
present case claims ‘that this agreement as written was a 
gross conspiracy against him, he furnishes no testimony, 
and there is none in the case, to indicate that he was other 
than entirely satisfied with it. 

In this connection his letters to Cunningham of October 
6th, 1868, and November 6th, 1868, are material, and as it 
seems to us, conclusive. 

, (For easier reference see printed record, 

p. 49.) 
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The later one was written after he admits that he had read 
the agreement in Williams’ office, at which time, by the 
way, Barton testifies Oliver found no fault, nor did he subse- 
quently, on a later visit to Barton, when he gave him a 


spiritualistic paper. 
Record, p. 501. 


Gut what seems to us a conclusive piece of testimony as 
to the bona fides of the Buffalo agreement, is the agreement 
Exhibit.“ N,” dated October 2d, 1868, and signed by Oliver 
himself. It tallies in every respect with the agreement 
made the next day by Cunningham, with the trifling excep- 
tion that the former contains a statement that Haines & Co. 
and Robinson are to assume certain indebtedness of Oli- 
ver’s, while Cunningham’s agreement says they were to 
take the property subject to the indebtedness, 

(For easier reference we refer to printed 
record, vol. 2, page 1623.) 


Oliver executed a deed to these very parties, which he 
admits was made in consummation of said agreement, on 
the 12th of November, 1868, and it was signed by his wife 
by his procurement at Ossineke, Michigan, two weeks after 
Cunningham, as Oliver avers, in his bill and testimony, had 
openly assumed an interest in the partnership with Robin- 
son and C. Haines & Co. Is it possible to construe these 
circumstances consistent with the allegations in his present 
bill and deposition, that the Buffalo agreement was not 
written as he had verbally assented that it should be, and 
that the same was a fraud and a wrong upon him. 

Again, if we look at the agreement itself, it is impossible 
to avoid the conviction that it was a very beneficial one for 
the complainant. 

It provided, in brief, that Cunningham was to deed, sub- 
ject to the above-mentioned claims, amounting to ninety- 
five thousand dollars, all the lands in towns 28 and 29 north, 
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of range 8 east, which had been conveyed to him by Oliver 
and wife, also the personal property conveyed to him by 
Oliver; atid Oliver was to receive therefor, in addition to 
the four thousand dollars to be paid Hunt, and the assign- 
ment to Hunt of the Hawkins’ mortgage, all of the lands 
conveyed to him by Cunningham, and all of the Preston 


lands which were outside of towns 28 and 29; 


These, as we have shown, amounted to— 


Preston ontside lands, . . . B280 aeres. 
Lands in schedule B. . .. . 2280 “* and 12 lots. 
att té“‘“‘éi :;*C«C RR RR 640 “* and 5 lots. 
ee as gg se (ERD eee a ae 


In addition, lands in schedule * E” of eross-bill, three 
fractional blocks and six lots in Alpena. 

All of these lands were to be deeded back to Oliver upon 
the performance by Robinson, Haines & Co. of the agree- 
ment, and the execution of Oliver’s deed of the 12th of 
November, already referred to, for the execution of which 
the outside Preston lands were held as security. This is 
the reason they were specially mentioned. The other out- 
side lands, it will be seen on comparing the deseriptions in 
the Buffalo agreement, are not included in the property to 
be deeded by Cunningham to Haines & Co. Cunningham 
is not to deed to Robinson, Haines & Co. any lands outside 
of towns 28 and 29 north, of range 8 east. 

As we have already seen, further to aid Oliver in his 
necessities, Cunningham procures the insertion of the pro- 
vision giving him, for Oliver’s benefit, thirty days in which 
to sell the property to any other parties whom he could 
induce to take the same upon the same or better terms for 
Oliver, the amounts to be paid being the same mentioned in 
the agreement which Oliver signed October 2d, 1868. 

Record, vol. 2, p. 1623. 
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That Oliver was well satisfied with the arrangement at the 
time, and realized the advantage there was in it to him, is 
shown by the testimony of Cunningham and Hunt, who 
state that he said, “that if he had as much money as he 
could carry, he would not take the property back and pay 


its debts.” 
Record, pp. 563 and 583. 


Not only was the Buffalo agreement beneficial to Oliver, 
but every stipulation in it for his benefit has been performed 
by the parties, except where his own conduct has prevented 
performance; the four thonsand dollars has been paid in 
on Oliver's account, the Hawkins mortgage has been assigned 
to Hunt as agreed, all the outside lands which he has 
ever requested to be conveyed to him had been conveyed 
as soon as called for, and the defendant Cunningham held 
himself ready to comply with that agreement in any par- 
ticular at any time, and has repeatedly so asserted in the 
various answers which he has filed to this complainant’s 


muitiform litigation. 


The association of Cunningham in the partnership of 
Robinson, Haines & Ranney. 

Great stress is laid by counsel for the complainant upon 
the fact that Cunningham appears as a partner in the firm 
of Robinson, Haines & Ranney under circumstances whieh 
they claim seemed to indicate that his contribution of cap- 
ital to the concern was the thirty-five thousand dollar pur- 
chase money mortgage of Hunt and Esehleman. 

In connection with the faet, which is conceded, that the 
notes of Merick, Fowler & Lyon, which were given for the 
standing timber on said lands, although made to the order 
of Garret B. Hunt, were applied to the reduction of the 
company’s indebtedness. 

We will not repeat the argument, which we think convine- 
ing, showing that Cunningham went into said firm at about 
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the time when the articles of January 7th were executed, 
and not before, and that his entrance into said firm was not 
in pursuance of any previous understanding. If it has 
been sufficient to convince the court of its soundness, then 
it is clear that there was no objection either in law or in 
equity to the purchase by Cunningham of the interest in 
‘said firm and the payment therefor by his agreement .to pro- 
tect the property of the firm from the Hunt and Eschleman 
mortgage. 

There is not a fact proven in the case which does not 
consist with the theory that Hunt and Eschleman were 
induced to permit Cunningham to stand between their 
mortgage and the firm of Cunningham, Robinson, Haines 
& Co., because of Cunninglham’s relationship to Hunt, and 
as a pure matter of accommodation to him more fully than 
with the theory of the complainant that Hunt and Eschle- 
man made themselves partners in said business under cover 
of Cunningham’s name. 

The signing of the articles of January 7th, as stated in 
the testimony given by Hunt and Haines, when viewed 
from an impartial standpoint, carries no suspicion or any 
inference of wrong. 

Those articles, upon analysis, will be found to be a simple 
statement of facts by the parties thereto, and contains not 
one sentence which bound any of them to subsequent 
action. : 

Henry M. Robinson was representing George J. Rob- 
inson, Haines was representing himself and Ranney, and 
Hunt was representing Cunningham, with whom he had 
agreed to loan his credit, by way of endorsement, to the pur- 
chase of the machinery from Wayne. 

It is uncontradicted that Hunt signed the articles for 
Cunningham with reluctance, and only upon the express 
provision that they were subject to Cunningham’s approval 
or repudiation, The subsequent acts of Hunt, his endorse- 
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ments for the company, which, it is true, reached a sum of 
money almost sufficient to absorb the Merick, Fowler & 
Lyon notes, are easily accounted for by the willingness of 
the rich man to aid in starting the husband of his only 
daughter, in what is to be presumed, it was then thought 
would become a profitable enterprise. 

[It is only when the acts and conduct of Hunt are viewed 
with a suspicious and prejudiced eye, that they in anywise 
tend to confirm the complainant’s theory, while Eschleman 
is entirely disconnected either in interest or in actual trans- 
actions with the partnership or any of its concerns. 

Viewed in the light of the present it is easily seen that it 
would have been better for the parties had Cunningham 
never taken an interest in the firm, and Hunt never aided it 
inany way; but if we put ourselves back to the first day of 
January, 1869, it 7s as easily seen that Cunningham might 
in perfect good faith and in all honesty have gone into that 
firm, and they have taken his agreement to protect them 
against the thirty-five thousand mortgage without thought 
or intent to injure Oliver in the slightest degree. There 
is no testimony, save George J. Robinson’s, that such was 
not the case. His testimony, as we have shown, is utterly 


false. 


In conclusion we submit, 

Ist. That Hunt and Eschleman are protected by the 
decree of foreclosure upon their mortgage. 

2d. That upon the faets proven in the case there is no 
evidence worthy of credit which in anywise tends to con- 
vict them of any fraud, conspiracy or wrong upon Oliver, 


or to sustain any claim against thei. 
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THE EXCEPTIONS TO THE MASTER’S REPORT. 


Before discussing them in detail, we desire to state a few 
general considerations which seem to us important to be " 
borne in mind when weighing the testimony in the case. 

The modified decree charged the defendants as mortga- 
gees in possession, and as such they must account for the 
issues, rents and profits of the property which actually came 
to their possession. 

The onus is on complainant. He claims that property has 
come to defendant’s hands, which operates as payment. 
Hence he calls on them toaecount. When they render that 
account, itis evidence for them as well as against them. And 
it is decisive evidence unless the complainant shall surcharge 
or falsify it. Complainant’s evidence must therefore be of 
that nature. It must surcharge or falsify the defendant’s 
account. It should therefore have reasonable certainty. 
When it purports to rest on actual knowledge it has a 
proper basis. When it isa guess, and a guess after a long 
lapse of time, it has no basis and is of no value. Exagger- 
ation would be inevitable. Such loose evidence is not suf- 
ficient to overthrow an account and a fortiori when there 
is other evidence having reasonable elements of certainty. 

The property with the receipt of which the defendants are 
charged was mainly logs and luinber. Logs and lumber are 
bulky articles hardly susceptible of secret conversion. There 
was no local market at Ossineke, which was a mere hamlet, 
and a market could only be reached by vessel. This method 
always has special and certain evidences of the transaction. 
It is obvious that all mere estimates and guesses must be 
tested by the evidence of the bills of lading. This test will 
either effectually sustain or impeach mere estimates. Against 
it the mere suggestion of possible omission or inaccuracy 
will not prevail. Some proof must be given to impeach the 
account. 


The Eighth Assignment of Error 


is based upon the ruling of the court sustaining the excep- 
tion by the complainant to the finding in the master’s 
report of the amount of standing lumber cut and removed 
by the defendants. The master made up the amount from 
the actual facts proven relative to the amount received and 
shipped. He found the amount to be 18,857,440 feet. 
The court rejected this finding, not for any error made in 
its computation, for none was shown, and charged the 
defendants with the amount of lumber estimated by the 
testimony of witnesses for the complainants to have been 
eut from the lands. This estimate was based upon an 
examination of the lands made six or seven years after the 
last cutting, and nearly twelve years after the earlier cut- 


ting. 


First. 


The painstaking manner in which the special master 
examined the testimony of the estimators, and the very care- 
ful consideration which he gave to the subject, as shown by 
the conclusions stated in his report, 


Record, pp. 117-122, 


seenr to us to render unnecessary any extended argument 
in support of the correctness of his report. 

We will only call attention to the following practically 
undisputed facts, which cannot fail to convinee that an 
attempt to estimate the timber, with anything like aceur- 
acy, on the basis of the testimony of these witnesses, must 
be futile. It will be borne in mind that some of this tim- 
ber had been cut nearly.twelve years before the examina- 
tion. There is no evidence which separates the sections, on 
which the Oliver & Robinson timber was cut, from those 
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on which the defendants cut. The witnesses had no pine 
to measure, the pieces for which defendants are made charge- 
able have been removed, but they estimated in their minds 
the pieces which they imagined had been taken away. . In a 
large proportion of cases no tops were found, ina great 
many other cases the tops had been moved. As will be 
seen at a glanee this would change the estimates. The esti- 
mators were unable to say whether they measured to the 
top which belonged to the stump from which they meas- 
ured, or to some other stump. Even if the tops had not 
been moved, as is shown by the testimony of Gen. Alger, 


Record, p. 809, 


and other witnesses, it would be manifestly unfair to the 
defendants to measure from the stump to the top, without 
making a liberal estimate for the jump of the tree in fall- 
ing. The stumps were marked by some of the estimators 
with chips or pieces of bark laid on them, by others by hack- 
ing the stump with an ax, and by others by laying a stick 
or green bough on the stump. In many places the ground 
was covered with a heavy undergrowth, and the estimators 
worked in separate parties, even over the same section, 
affording every opportunity for double estimates of the 
same pieces by different estimators. All of their estimates 
were computations of the number of feet, board measure, 
in pieces of timber, on the basis of Seribner’s rule. The 
computations in this rule are based upon the theory or 
hypothesis that, in order to obtain the mean diameter of 
the piece the actual diameter is taken one-third from the 
top. That is, the measurer puts his calipers on the piece 
one-third from the top of the piece (See Rowland and 


McCaul’s testimony). 


7 


Record, pp. 982, 989. 


Yet it appears from the testimony of these estimators that 
over one-third of those who testify as to where they meas- 
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ured the piece to get the mean diameter (comprising 
nearly one-half the timber measured), took the diam- 
eter of the piece in the middle instead of one-third from 
its top. Defendants introduced in evidence a table of com- 
putations, according to Seribner’s rule, attached to MeCaul’s 


deposition, 
Original record, p. 1315, 


reference to which is made in connection with the testi- 
timony of of Leonard Clewley, 


Record, p. 754, 


as to the diameter of a hypothetical piece, and to the testi- 
mony of Amos burton, 
Record, p. 745, 


of Abram Crowell, 


Record, p. 721, 


of Albert E. Buchanan. 
Record, p. 735, 


of Alexander Taylor, 
Record, p. 749, 


of Frank Dyer, 
Record, p. 767, 


and Fred Buchanan, 
Record, p. 779, 

illustrating the large proportion of excess which would follow 
such erroneous measurement. As is shown by the master, 
the testimony .of these witnesses charges the defendants 
with double measurements. These facts seem tq us to con- 
clusively establish the fallacious character of these esti- 
mates. 

The excess in the estimates by reason of the estimator tak- 
ing the diameter in the middle of the piece instead of one- 
third from the top, has already been alluded to. We cite 
as an illustration the testimony of Leonard Clewly, 


Record, p. 762, 
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as to the diameter of a hypothetical piece 75 feet long, 12 
inches at the top and 45 inches at the butt. His first esti- 
mate is clearly erroneous. Subsequently he corrects him- 
self, giving the mean diameter as 28 inches, and stating 
that he arrives at it by adding the diameter of the top and 
butt together and dividing them by two. This, of course, 
is the same as measuring the piece in the middle. By this 
process he reaches a diameter of 28 inches, which in the 
stick in question, by reference to Scribner’s table, gives 
2,730 feet board measure. Contrast this with the testi- 
mony of Amos Burton, 
Record, p. 745, 


who gives the correct mean diameter for the same hypo- 
thetical stick at 23 inches, which, according to Serib- 
ner’s table produces 1,767 feet board measure, and we 
find the excess of measurement on the basis of the erro- 
neous diameter to be 963 feet, being an excess of more 
than 55 per cent. over the true measurement. 

We have alluded to the careful correctness of the mas- 
ter’s report and the exaggerated estimates given by the 
complainant’s estimators, in order that the court might see 
the utter unreliability of their testimony and their numer- 
ous exaggerations in their estimates and computations, but 
we do not concede in the least that the complainant has any 
right to charge the defendants with any other or greater 
amounts than they themselves come forward and show, and 
this upon two grounds: 

1. Becatise the decree specifically finds that the defend- 
ants are liable as mortgagees in possession. That liability 
is only the same as that of a provident owner. 

And they are only chargeable with their actual receipts, 
unless they are shown to be guilty of some willful default, 
gross wrong or neglect, or of fraud. 


1 Hillard on Mortgages, p. 418. 
Beare vs. Prior, 6 Beavan R., p. 183. 
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2. In the case before the master, the defendants come 
forward under the decree with a clear, full and clean show- 
ing of all their receipts from the rents, issues and profits of 
the property. There is no direct attack made upon their 
statement. Neither is it sought to be impugned except 
indirectly by the testimony of these estimators, which hae 
already been considered. According to their showing, for 
the present confining our attention to the stumpage, by 
their books and the bills of lading, as found by the master, 


Record, p. 123, 


they have ent and removed from the lands, stump- 
age in addition to the stumpage cut and removed by Mer- 
ick, Fowler & Lyon in the aggregate amount of 27,915,529 
feet, from which should be deducted, the amounts found 
by the master. 

Record, p. 128. 

Leaving the actual amount chargeable to the defendants 
as stated by the master in his report. 

At the hearing the complainant’s second exception was 
objected to before the court by the defendants, for the rea- 
son that it was not a proper exception, was too general and 
indefinite. Its language was “that said master has found 
that the said defendants cut from the lands found to belong 
to the complainant only the amount of 18,857,440 feet of 
timber, besides that sold to Merick, Fowler & Lyon, 
whereas he should have charged said defendants with 
64,278,507 feet of timber, ete. 

This is a most general objection to a general conclusion 
of the master based upon numerous specific facts found by 
him. It is not warranted by equity practice. Complain- 
ant should have excepted to each finding of fact on which 
the conclusion is based. 

In Story vs. Livingston, 13 Pet. R., p. 359, it is held that 
exceptions to a master’s report must state article by article 
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the parts excepted to, and that such exceptions are in the 
nature of special demurrers, and the party objecting must 
point out the errors. 

Three reasons are given by the court for rejecting the 
method adopted, by which the master determined the 
amount of standing timber for which the defendants should 
account. 

1. That there was no evidence that all of the lumber 
manufactured at Ossineke was shipped to Buffalo, and that, 
on the contrary, the master found it necessary to add to the 
amount received by the defendants at Buffalo, several items 
of timber and lumber sold and shipped to outside parties. 

2. That the books of account were kept at Ossineke, and 
they have not been introduced in evidence by the defend- 
ants. 

3. That complainant commenced this suit in 1872, and 
so stubborn has been the defense, that he did not get a hear- 
ing, and the cause referred to a master, until 1880. 


Record, p. 203. 


1. As tothe first reason, we submit with deference that the 
court below was misled by the brief for complainant, and we 
ask the attention of the court to the fact that there is 
nowhere any testimony of any items of timber or lumber 
sold and shipped to outside parties except that of the defend- 
ant Cunningham, and that those items are shown by him to 


have gone upon the books of the Buffalo concern. 


Record, p. 884. 


Neither has the master added a foot of timber or lumber to 
the account stated by the defendants to have been received 
by them at Buffalo and elsewhere. 

Record, pp, 123, 884, 885. 


After the burning of the mill, in 1872, the defendants, 


through Cunningham, negotiated a few lots of lumber and 
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logs, testified to by him, with various parties, and these lots 
are adopted by the master in the precise amounts testified 
to by the defendant Cunningham, and no increase whatever 
is made thereto. | 
Record, p. 884. 
Winchester, the bookkeeper at Ossineke, testifies, 


Record, p. 831. 


That he was bookkeeper for the firm at Ossineke; that he 
made the bills of lading introduced in evidence; that the 
said bills of lading presented to him, and identified by him 
on the witness stand, represented all the lumber shipped in 
1869. On page 833 he says the same for the year 1870; on 
page 835 he says that the lumber was not measured at Ossi- 
neke, but at Buffalo. 
Seaman, one of the inspectors at Buffalo, testifies, 


Record, p. 532. 


that he inspected five million feet of lumber at Buffalo 


called * Devil river lumber.” 


John Dale, a witness for the complainant says that they 
shipped their lumber without measurement; that the wit- 
ness did not keep a record of shipments; that they sold the 
lumber to the yard at Buffalo. 


Record, p. 325. 


In Boynton’s Buffalo testimony, 
Burton, counsel for complainant, concedes that they never 
measured the lumber at Ossineke. The defendant, Cun- 
ningham, who was the general manager of the concern 
shows clearly that if any lumber had been sent from Ossi- 
neke to any point other than Buffalo he would have known 
it, and that all the lumber manufactured at Ossineke was 


consigned to the Buffalo tirm and entered upon their books. 
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The court finds an inerease of 29,729,928 feet over the 
amount found by the master’s report. 

We submit it is incredible’ that this amount—practieally 
thirty million feet—of lumber could have been shipped from 
Ossineke to other points than Buffalo, and the complainant 
be unable to give affirmative evidence of one single outside 


shipment. 


2. The uncontradicted testimony that the lumber was not 
measured at Ossineke disposes of the inference made by 
the court from the non-production of the Oassineke books, 
inasmuch as it shows that the books would not contain any 
evidence of the amount of lumber shipped. 


These books were in the hands of Robinson, who was in 
open war with the Buffalo defendants, and in close league 
with Oliver. This same*Robinson had written out for Oli- 
ver’s counsel a statement of what he would swear to, and 
had furnished Oliver’s counsel with all the documents and 


papers he could get. 
Record, pp. 431-432. 


Is it likely if the Ossineke books would benefit Oliver 
that his confederate (Robinson) would not have produced 
them { | 

3. The inference which the court seems to draw from the 
length of time that this suit has been pending, that the 
delay had been caused by the defendants, is conclusively 
negatived by the annexed abstract of calendar entries in the 
cause marked Exhibit “ B.”* From them it appears that the 
defendants themselves took the initiative in the matter of 
the taking of testimony, after the complainant had waited 
from 1872 to 1877 without taking a step. The only delays 
asked for by the defendants were: (1.) The one granted by 
the circuit judge under the provisions of the Bankrupt act, 
because, in violation of the terms thereof, the complainant 
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was proceeding against the defendants, Cunningham and 
Haines, at the same time in bankruptey and in this suit. 
(2.) The application made to the court and decided on the 
day of the beginning of the hearing of this cause, based on 
the same objection on account of the bankruptcy proceed- 
ings, 

There was no delay on the part of the defendants in 
the matter of taking proofs; but on the contrary, there was 
unusual dispatch, considering the number of witnesses and 
the various distances between their respective residences. 
If there was any needless delay, it was occasioned by the 
complainant. We submit it is manifestly unjust to charge 
the delay of eight years upon the defendants. 

We contend further that it is not pertinent or material 
to the inguiryas to the amount of lumber that these defend- 
ants received, whether they stubbornly contested what they 
believed to be an unjust and exaggerated claim of com- 
plainant or not. We have never known that it was the 
province of a court of equity to give smart money or 
exemplary or vindictive damages. 

The master, on the hearing under the reference before 
lim, could not properly, and did not, consider the duration 
of the suit or the character of the defense. It was referred 
to him to take proofs and determine the amount of prop- 
erty which the defendants had received from the complain- 
ant; and we submit that, on the hearing before the court 
upon the exception of the complainant to the master’s find- 
ing as to the amount of timber cut, the court is bound to 
consider no other evidence than that which could prop- 


erly go, and did go, before the master. 


Second. 

But upon the basis upon which the court proceeded 
in its decree, we submit that there should be the fol- 
lowing deductions made from the amounts found by the 
court. The total measurements of Oliver's estimators, as 
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found by the court, were 60,278,707 feet, from which 
the court deducts, by reason of measurement by an errone- 
ous diameter, 3,283,317, and an additional deduction 
for one-third of the amount cut on sections 8, 9-and 17 of 
2,815,000, also a deduction for measurements made on 
lands not in the decree of 1,450,462 feet; leaving 52,729,- 
928 feet chargeable to the defendants. From this amount 
the court allows to the defendants on account of the Mer- 
ick, Fowler & Lyon sale 22,000,000 feet. Whereas the testi- 
mony of Mr. Fowler and the statement submitted by him in 
connection therewith which he swears was made from the 
books (and which he knew to be correct), is that the amount 
of timber cut by them under that sale was 28,017,065. 
The court in the decree directing an order of reference 
to a master charged these defendants with the amount 
received by them upon said sale, declaring that the defend- 
ants sold and transferred to Merick, Fowler & Lyon all the 
pine timber remaining upon said lands amounting to 
23,000,000 feet, at the price of two dollars per thousand. 
It affirmed said sale by charging the defendants with three- 
quarters of the proceeds thereof. The Merick, Fowler 
& Lyon contract is in evidence, and was before the court 
upon that hearing. From it there can be no dispute but 
that the sale to them carried all of the pine timber stand- 
ing on said lands at the date thereof. No imputation 
has been cast upon the good faith or reasonableness of | 
said contract, and the defendants are clearly entitled to 
have deducted from the gross amount of timber charged 
to them this amount of twenty-eight million and odd feet 
instead of 23,000,000. Upon the basis upon which the 
master proceeded in stating his account, it was unneces- 
sary to arrive at the exact amount of timber cut by 
Merick, Fowler & Lyon, because he only charged the 
defendants with the lumber actually received by them as 
shown by their books, and added thereto the $46,000 paid 
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by Merick, Fowler & Lyon for the standing timber. 
But it seems too plain for argument that upon the basis 
upon which the court proceeds, charging the defendants 
with the amount Oliver’s estimators testify they found to 
have been cut on these lands, it should deduct the actual 
amount of timber eut by Merick, Fowler & Lyon, instead 
of the 23,000,000. 

The court in its deductions has allowed the defend- 
ants only 2,815,000 feet for one-third of the timber 
cut on sections 8,9 and 17, of which Oliver owned but 
two-thirds. We suppose that the court adopted these fig- 
ures directly from the master’s report, but its attention was 
not called to the fact at the time that said deduction of 
2,815,000 was very far below one-third the amount of timber 
testified to by Oliver’s estimators to have been cut on said 
sections. It is manifest that as the court charges the defend- 
ants with the full amount of the measurements of Oliver 
on said sections this deduction should be one-third thereof. 

The testimony clearly shows that of the 60,278,707 feet, 
reported by the complainant’s measurement and adopted as 
the correct amount by the court, 15,126,708 was found on 
sections 8, 9 and 17, one-third of which would be 5,042,- 
936, instead of 2,815,000. 

We annex hereto a table, marked Exhibit “ A,”* show- 
ing this amount as the result of Oliver’s estimates in detail. 


Dividing these deductions as the court has divided the 
increased amount over and above the amount found by 


the master, the account would stand as follows: 


The amount of deduction on account of the 
Merick, Fowler & Lyon sale, is, 5,017,065 feet, 


at $2 a thousand POG Ee EE 
Three-fourths of which would be ... . 7,525 59 
I ig gsc ote, pie 1,881 40 
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The total deduction with interest being as follows : 

From August 1, 1869, the principal 1,881 40 
. Interest 1,635 238 $3,516 638 

From August 1, 1870, the principal 1,881 40 
Interest 1,508 54 3,384 94 

From August 1, 1871, the principal 1,881 40 
| Interest 1,371 85 3,253 25 

From August 1, 1872, the principal 1,881 40 


Interest 1,240 16 3,121 56 
Total, principal and interest . . . . . . $13,276 38 


On aecount of the deduction for the excess for 
timber cut, of which Oliver owned only two- 
thirds the amo it of excess, is 2,227,237 feet, 
ee per thommnd... . . . «+ « « @ 4466:47 
Three-fourths of whichis... ..... 3,340 85 


Divided between the years 1869, 1870, 1871 and 1872, 
on asimilar basis on which the court has divided the inerease 
over the master’s report, the account will stand as follows: 
From August 1, 1869, the principal 835 21 

Interest 725 91 $1,561 12 
From August 1, 1870, the principal 835 21 


Interest 667 45 1,502 66 
From August 1, 1871, the principal 835 21 

Interest 608 99 1,444 20 
From August 1, 1872, the principal 835 21 

Interest 550 53 1,385 74 


Total, principal and interest . . . . . . $5,893 72 
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The decree should then stand as follows: 
Amount found by the court in excess of mas- 

Ue ONG 6 8 A Ss es hae a i 
If the first deduction is allowed at jae 13,276 38 


this amount will be reduced to the sum of 15,637 46 


If the second deduction is allowed at the sum of 5,893 72 


the amount of increase would be reduced to . 9,743 74 
Adding the amount found by the master, to 

WORE esi ee ees a kk ee 12,504 83 
the decree would be for Mette he . 92,248 57 


In case the Merick, Fowler & Lyon deduces 
only should be allowed, the amount of the 
Gee eee ane: ace es Se 28,142 29 

In case the one-third Oliver land deduction only 
is allowed, the amount of the decree would be 36,524 65 


The Ninth Assignment of Error 


is based ttpon the overruling: of the defendants’ (first) 
exception (Record, p. 200) to the finding of the master that 
Oliver and Robinson got out in the winter of 1867 and 
1868, 7,800,000 feet of logs. The effect of this finding is to 
charge the defendants with said 7,800,000 feet as a part of 
his computation, which results in his finding logs on hand 
and transferred to Cunningham September 8th, 1868, 
4,534,122. The master’s computation is found on page 112 
of the Record, but for convenience of reference is here 
repeated : 

COMPUTATION, 


* 


Feet. 
Oliver & Hawkins logs . . . . « « « 400,000 
Oliver & Robinson’s logs got out by jobbers . 7,800,000 
I ge a wt Mees 300,000 
BOOT a ee eh eA L00,000 
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Sawed and shipped in 1867 .. . . . . 2,200,000 
Shipped and sold, to June 9,1868 . . . . 2,352,316 
Shipped from June 9 to August 18, 1868 . . 1,913,563 
On dock September 8,1868 ..... .. 600,000 

BE Aa eer 
OS ee ee eee ee 
Lumber as above, shipped, ete. . . . . . 7,065,878 
Logs on hand September 8,1868 . . . . 4,534,122 


The only objection to the correctness of this is to the item 
of “Oliver & Robinson’s logs got out by jobbers’ 
of 1868 and ’9, which is stated at 7,800,000, being an excess 
on the actual amount of 800,000 feet. This finding of the 


5 


in winter 


master is made, as he says, 
Record, p. 112, 


‘with some doubts” which he says “ arise mainly from the 
fact that the complainant in his original cross-bill says that 
Oliver & Robinson got out 7,000,000 feet of logs, and this 
statement is confirmed by the testimony of another of the 
jobbers, one of the complainant’s own witnesses, Robert 
Robinson, who pretends to testify of his own knowledge 
that 7,000,000 feet were got out.” The master refers to 
the testimony of three jobbers of the complainant’s, namely, 
said Robert Robinson, 
Record, vol. 2, p. 1283, 


McArthur, 
Record, vol. 2, p. 1238, 


and Samuel Ellsworth, 
Record, vol. 2, p. 1274. 


McArthur testifies from hearsay as to what the figures were 
put in at! 
See p. 1289, vol. 2, printed Record. 
Samuel Ellsworth testifies of his own knowledge only 
from his own scale, although he says he saw Van Buren’s 
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scale and also the seale of Ellsworth Brothers. The other 
camp is a guess on his part, and he only estimates roughly 
that there were between seven and eight million. 

See pp. 1274 and 1275, printed Record. 


Ranney’s inventory in the spring of 1869 was only 
between 500,000 and 700,000 feet. 
See Ranney’s deposition, priuted Record, 
p. 1056. 


The only camps were those of Ellsworth and Price, Dunean 
MeKay, Ellsworth and Robinson and Dougald MeArthur. 


Melville’s testimony, Record, vol. 2, p. 
1818. 


Upon such mere guess-work testimony the master 
increases the amount of logs got out in 1868-9, 800,000 feet 
over the amount sworn to by the complainant in the sum- 
mer of 1869—when all the facts were well known to him 
and fresh in his memory. 

Of this seale part was made by Leach, who could not 


read or write. 


The Tenth Assignment of Error 


is upon the overruling of the defendant's (second) excep- 


tion, 
Record, p. 200, 


to the finding of the master as to the amount and value of 
the machinery. 

The master charged defendants with four boilers of the 
value of $3,200, when there was no evidence that they were 
disposed of by the defendants. He expressly finds, in his 
report, that there was no such evidence as to mill machinery, 


Record, p. 124, 


hut he assumes to treat these boilers as personal property. 
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The language of the decree was “ Three-fourths of such of the 
mill machinery as has since been disposed of.” 

There is no evidence to sustain this finding of the master. 

The only testimony approaching materiality is that of Mr. 
Cunningham. This shows that George J. Robinson bought 
the balance of the personal property and burnt machinery 
after of the fire, for the sum of $9,000, and that about half the 
property sold was personal property and one-half burnt 
machinery, 

Record, p. 897. 
But there is no proof from which the master can estimate, 
or even guess, what amount of one-half of $9,000.00 was 
for burnt machinery which was on hand at the time of the 
transfer from Oliver to Cunningham and included in the 
bill of sale. The testimony and Oliver's bill of sale shows 
that at the time of the transfer from Oliver to Cunningham 
there was no gang, only four boilers, and but one engine, 
while the testimony of Mr. Ranney is to the effect that 
the new organization put about $30,000.00 on the mill in 
machinery and improvements, and that they practically 
built the mill over—built on a wing, put in four new boil- 
ers, put in a larger engine, put in a gang, and other general 
improvements, including shafting, belting, ete., amounting 
in cost to about $30,000. 
Record, pp. 1056, 1057. 


As the only basis of a claim against these defendants, 
under this decree, is for the proceeds of such machinery as 
they are proven to have received from Oliver, and to have 
disposed of after the fire, it is too clear for argument that the 
complainant has failed to make any case within the terms of 
the decree. 
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The Eleventh Assignment of Error 


is based upon the overruling of the defendants’ (third) 
exception (Record, p. 200), to the allowance by the master 
of a charge for the value of the use of the mill by the 
defendants. | 

With reference to this finding the master frankly states 
that it is not included in the reference, and he does not find 
it thereunder, but he says he has included a charge against 
the defendants for such use, respectfully submitting to the 
court the propriety of such an allowance. 

See Master’s Report, Record, p. 116, 

We insist that the master is bound by the terms of the 
decree, and that the court below was also bound. The 
court had no power after all the testimony was taken and 
the proofs closed to change the decree rendered May 27th, 
1880, of which the complainant had never complained. 
The master clearly erred in this finding, the testimony 
shows that more than one-half of the mill machinery and 
the valuable and serviceable part of the mill belonged to 


the defendants. 
Record, p. 1056. 


[f the defendants should be charged anything, it should 
not be at a higher rate then 25 cents per thousand, because 
50 cents per thousand is the highest price to which anyone 
testifies, as found by the master in his report. 


Record, p. 116. 


The Twelfth Assignment of Error 


is based upon the overruling of the defendants’ (fourth) 
exception (Record, p. 200), to the allowance by the master of 
a charge for the use of the mill property after the fire. It is 
obnoxious to the same objections, pointed out under the 6th 
assignment of error; that this item is not ineluded in the 
reference, and that the court could not enlarge the decree 
so as to include it after the proofs were closed under the 


reference. 
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In addition, we submit that there is no testimony what- 
ever that defendants ever received anything from the 
use of the mill property after 1872. 


Cunningham’s testimony, Record, p. 905, 


shows that no rental or profit was received from anyone 
therefore. The case falls within the ruling of 
Peugh vs. Davis, 113 U. 8. R., p. 542. 


Again, in 1874, directly after the fire, all the standing 
timber was sold to Merick, Fowler & Lyon, and defend- 
ants are charged with the full price received therefor, and 
with interest from that date. The use of the property 
therefore could not be of any value to them. There is no 
competent evidence of what the value was. 


The Thirteenth, Fourteenth, Fifteenth and 
Eighteenth Assignments of Error 


are based upon the overruling of the fifth, sixth, seventh 
and tenth exceptions taken by the defendants to the report 
of the master, and can be conveniently considered and 
argued together. 

The defendants claimed to be entitled to credit for the 
debts found by the master in his report, at the top of page 
128 of the Record, to have been paid by the defendants. 
He also finds that, standing by themselves, they are just and 
proper allowances in favor of defendants. 

But he disallows them, 

Ist. Because of the “George J. Robinson financial 
account” and “the Henry M. Robinson disbursement 


’ and, 2d, because he finds that the proceeds of 


account ;’ 
seven cargoes of lumber shipped by Oliver & Robinson 
prior to Sept. 8th came to the hands of the defendants. 


That these debts came fully within the terms of the 
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allowanee decreed by the court to be made by the master 
is conceded. 

We submit that their disallowance is improper, and 
unwarranted by the evidence. 

The statement of the origin and continuance of the 
George J. Robinson financial account and the Henry M. 
tobinson disbursement account, as given in the report of 


the master, 
Record, pp. 131-134, 


is substantially correct. 

The decree directed the master to charge the defendants 
with three-fourths of the amount realized by them on notes 
and aecounts due to Oliver & Robinson and transferred 
to Cunningham, if any. 

20 paragraph of decree, Record, p. 105. 


In no just sense was the Geo. J. Robinson financial account 
due to Oliver & Robinson. It was not a debt due to the 
firm. The balance of this account did not represent so 
much actual indebtedness. kt was only a factor in the sum 
which might be found due to or from Robinson on final 
settlement of the partnership, and that balance, when thus 
ascertained, would not be a debt due to the firm, but a debt 
due from one partner to the other. Possibly it was a fraud 
upon Oliver, perpetrated by his now confidential friend and 
swift witness, Robinson, but Oliver, at the time, knew noth- 


‘ing of it, and the appellants knew nothing of it. It speaks 


of transactions before appellants had anything to do with 
the concern. 

No benefit, issue or profit ever came to appellants’ hands 
out of this matter, and of course there is nothing for them, 
as mortgagees in possession, to apply. The master wholly 
overlooks the ground on which alone the appellants can be 
charged. There is, moreover, no proof that the Robinsons 
turned over these balances, or any part thereof, to the 
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defendants, after the transfer by Oliver to Cunningham was 
made. Yet the master charges the defendants with the 
entire balance. The Geo. J. Robinson financial account 
shows that he received, after Sept. 8, 1868, $2,714.92, while 
he paid out during the same time, $3,629.13. Thus, in any 
event, reducing the balance, $12,584.74, by $914.21. The 
H. M. Robinson disbursement account is only charged, for 
Sept. 8, 1868, with $325, and this charge is a mere transfer 
entry from the Geo. J. Robinson financial account. 

The master asswmes that the balances were all collected 
in money, and that all the money received by the Robin- 
sons was appropriated to the use and benefit of the defend- 
ants. We say “assumes” because there is absolutely no 
evidence to this effect. No one swears to it, not even the 
swift witness, Geo. J. Robinson. 

Again, the account itself, and the journals on which the 
master takes it, shows no receipt of the balances, nor any 
part thereof, and the master says distinctly there is no tes- 
timony that the defendants ever received any part of 


these assets. 
See Master’s Report, Record, p. 134, foot. 


It is true that he makes this statement with the reserva- 
tion, “‘except as the inference may be drawn from the cir- 
cumstances of the case;” but we submit that no infer- 
ences are allowed to be drawn “from the circumstances of 
the case,” which the facts proved would not warrant, and 
there is no proof of any fact justifying this inference. 
Summed up as strongly as possible, from the testimony on 
behalf of complainant, the evidence only proves the exist- 
ence of these accounts on the books of Oliver “; Robinson, 
and the amount of their apparent balances on Sept. 8, 
1868. There is no testimony whatever as to the correct- 
ness of said balances. We submit, that as to these appel- 
lants, mere unsworn entries in the books of Oliver & Rob- 
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inson, unsupported by any extraneous proof, cannot, in this 
ease, be deemed evidence. 


As to the George J. Robinson financial account. He 
was a partner in the firm of Oliver & Robinson, and the 
amount of his indebtedness to Oliver (no matter what the 
balance of this financial account may appear to be) can 
only be settled by an accounting between him and Oliver 
respecting the affairs of Oliver & Robinson’s partnership. 
In this connection we call attention to the errors of the 
master in his statement of the proceeds of the cargoes 
received by the defendants. 

As to the cargo of the Allen, shipped July 28, 1868, 

Master’s Report, Record, p. 128, 


it is true that L. W. Tinker & Co. were paid $1,475.21, but 
$1,000 of it was paid in a note dated August 14th, 1868, 
and said note was additional indebtedness of Oliver & 
Robinson outside of the $4,143.19, payment of which is 
claimed by defendants. 


(See L. W. Tinker’s statement of account in evidence.) 


Defendant should only be charged with $475.21, and 
the amount paid Bickford, $156. 

The cargo of the steamer Dubuque was shipped June 
27th, 1868. 

The cargo of the schooner J. C. Ward was shipped 
August 7th, 1868. 

The cargo of the schooner American Champion was 
shipped August 18th, 1868. 

On page 168 of Oliver & Robinson’s journal, A. Bates 
is charged and mill earnings and expenses are credited with 
$4,351.66, and the accountant Boynton is of the opinion 
4 that said credit is from the above cargo. 

The proceeds of the cargo of the schooner Rio Grande, 
which was shipped August 8th, 1868, $983.77. 
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The cargo of the steamer Clement, which was shipped 
July 22d, 1868, $495.65. 

The cargo of the schooner American Champion, which 
was shipped July 29th, 1868, $2,029.54. 

Aggregating $3,508.96. 

On page 170 of Oliver & Robinson’s journal is found the 
following entry : 


A. Bates, Dr. ' ee . $8,508 96 
Harmon & Croul : 3,508 96 


Showing very clearly that tle defendants never received 
this amount nor any part of it. Taken in connection with 
the following entries on the journal, wherein Geo. J. Rob- 
inson’s financial account is charged and A. Bates is credited 
as follows: 


June 2d, 1868 (p. 65), reer $2,597 02 


July 17, 1868 (p. 77), . 5 . 1,000 00 
Aug. 13, 1868 (p. 130), . : 5,097 23 


It is conclusive evidence that Oliver & Robinson were 
indebted to said A. Bates, and that this lumber was all paid 
for to Oliver & Robinson. It is true that George J. Rob- 
inson’s financial account is credited, and Bates is charged 
July 23, 1868, on page 126, with $2,856.45, and the aecount 
does not balance; but it appears from the account that 
these cargoes were not all shipped to Bates, and of course 
we cannot unravel all the details. Sufficient appears to 
show that the defendants are not chargeable. It further 
appears from the journal that the A. Bates money is a large 
part of Geo. J. Robinson’s financial account, and that the 
defendants are charged with the entries in both accounts, 
while there is no evidence that they ever received the 
amounts named in the accounts. On page 47 of the master’s 
report he speaks of the defendant having received $683.94 
of BeGrattherit-Ce- as a balance due on the following car- 
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Morning Lark, May 30, 1868. 
The Emily, June 11, 1868. 
The Carrington, July 3, 1868. 
The Dolphin, Aug. 3, 1868. 


We are unable to find anything in the journal tending to 
show that the defendants received this amount, and we do 
not believe there is any testimony to support this finding. 

Again, if the defendants are charged with the abdve 
noted entries, they should have been consistently credited 
with the payment of $3,152.60 to the credit of Price & 
Blanchard, charged to mill earnings and expenses under 
date of October 7, as it is obvious that the mills never 
earned that amount after the 8th of September. 

We annex a tabulated statement of the account between 
the complainant and the defendants, as it should appear 
after the foregoing corrections and emendations, marked 
Exhibit “CC.” 

Finally we insist that, for the reasons above stated, the 
decree below should be reversed with costs, and the cause 
be remanded to the court below to dismiss the bill of com- 
plaint. 

HENRY M. DUFFIELD, 
Attorney for Appellants. 
GEORGE F. EDMUNDS, | 
Of Counsel. 
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CAHIGE: “ A.”™ 


Statement of Oliver’s Estimates of Timber on Sections 8, 9 and 17, one-third 
of which he never owned, and one-third of which Timber is to be deducied. 


Record, pp. 721, 722, A. B. Crowell’s testimony. 
Sec. 17, T. 29, R. 8 E., White Pine... .1,873,549 
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ee 


és 8, 
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sé 8, 


ee 


sé 
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wg ..++ 198,118 


N., Norway Pine... ....1,072,457 


é 


eae Te 73,729 


Record, p. 756-8, Leonard Clewly. 
Sec. 8, T. 29, R. 8 E., White Pine... ..2,725,112 


se 


es 


“sé 9, 
“és 8, 
sé 9, 


sé 


ys .ee. 516,785 
Norway Pine... ..1,978,930 
. ...+- 633,627 


Record, pp. 735, 736, 737, Albert E. Buchanan. 
29, R. 8 E., White Pine.... 617,495 
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PND i éviveas 275,342 
WEN. ds pksedees 344,733 
| rere 155,710 
ger ee Rs 1,035,990 
WMD, we cccvccaa 2,392,229 
rh dee Vue kee 26,085 
| ae 27,764 
WPM bile gnats 434,797 
OR 05 ks onde 492,750 
a ee 155, 760 
EF 95,711 
EG Shin chock atebedes ctadoked 


One-third of total of Norway and White pine on 


Secs. 8, 9 and 17 
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Number of feet allowed bythe court. .................. 
Balance claimed by the defendants....... favaen bees eae 


At $2.00 per thousand equals 
Three fourths equals 
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* See ante, p. 90. 


8,217,853 


5,854,454 


. 6,054,386 
- 15,126,713 


5,042,227 
2,815,000 
2,227,287 
$4,454.47 


$3,340.85 


— 


ti eatin 


1878. 


Mareh 12. 


May 26. 
June 1. 


July 7. 
Sept. 3. 


Oct. 1. 


1875. 
Jan. 22. 


Feb. 16. 


Feb. 27. 


1877. 
May 7. 


Oct. 15. 
1878. 
Feb. 16. 


Marelh 18. 


July 15. 
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EXHIBIT “ b.’* 


Abstract of Calendar Entries. 


Bill of complaint filed. 

Affidavit for order to bring in absent defend- 
ants and orders therefor filed. 

Subpeena returned, served on Geo. J. and H. 
M. Robinson on May 27, 1873. 

Appearance of defendants entered. 

Answer of Cunningham, Geo. J. and H. M. 
Robinson, Calvin Haines and Philip M. 
Ranney, and plea of defendants Hunt and 
Eschleman. 

Replication to pleas and answers of defendants. 


Hearing of the issue on the plea of Hunt and 
Esechleman. 

Joint and several answer of Hunt and Eselile- 
man filed. 

Replication tiled to said answer. 


Order made by consent of counsel for taking 

_ of testimony, complainant 3 months, defend- 
ants 2 months, and complainant 1 month 
thereafter. 

Note of issue for November term, 1877, filed. 


Note of issue for March term, 1878, filed. 

Leave granted complainant to file supplemental 
bill, and that subpeena issue to Merrick, Fow- 
ler & Lyon. | 

Answer to supplemental bill filed. 


* See ante, p. 87. 
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Oct. 7. Order entered discontinuing supplemental bill 
on payment of costs. 
Oct. 21. Note of issue for November term, 1878, filed. 
1879. 


June 6. Order that proceedings against defendant be 

stayed. 
1880. 

Jan. 17. Petition of Garrett B. Hunt filed for stay of 
proceedings. 

Feb. 9. Stipulation for hearing said petition filed. 

Feb. 9. Decision of Judge Withey upon petition filed. 

Feb. 12. Note of issue for March term. 


March 8. Petition of Calvin Haines and Cunningham 
for stay of proceedings, answer of Oliver 
to the above, and order denying the same, 
March 8th and 9th. 

March 8. Case heard on pleadings and proofs. 


EXHIBIT “O©.” 

The final balance as per master’s report, inelud- 

ing interest up to June 11, 1880, ; . $12,504 83 
As against this the defendants are entitled, if 

their first exception is sustained to an allow- 

annce on 800,000 feet of logs at $5 per thou- 

sand feet (the difference between the value 

of logs and stumpage as found by the master) 


$4,000, three-quarters of which is . 8,000 00 
Interest from September 8, 1868, to June 11, 
1880, 11 yrs. 9 mos. 3 ds. ' . 2,469 25 


Second exception, if sustained. 
To an allowance for four boilers charged at 

$3,200, three-quarters of which: is . 2400 00 
Interest 11 yrs. 9 mos. 3ds. ; . 1,975 40 
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Third exception, if sustained. 

To an allowance 15 cents per thousand on saw 
bill of 1869, 3,964,577 feet at 15 cents, 
$594.69, three-quarters of which is : 

Interest from August 1, 1869, to June 11, 1880, 
10 yrs. 10 mos. 10 ds. ' 

Saw bill of 1870, 5,604,498 feet, at 1b cents, 

740.67, three-quarters of which is 

Interest from August 1, 1870, to June 11, 1880, 
9% yrs. 10 mos. 10. ds. 

Saw bill of 1871, 3,563,505 feet, at ts ets, 
$434.53, three-quarters of which is 

Interest from August Ist, 1871, to June 11, 
1880, 8 yrs. 10 mos. 10 ds. 

Saw bill of 1872, 4,341,474 feet, at 15 ets, S661. 52, 
three-quarters of which is , 

Interest from August 1, 1872, to June 11, 1880, 
7 yrs. 10 mos, 10 ds. 

Fourth exception, if sustained. 

To an allowance for useof property for 1873, as 
charged by the master at $500, rises 
of which is 

Interest from Dee. 31, 1874 to ae 11, 1880, 6 
yrs. 5 mos. 11 ds. : 

To an allowanee for use of smughe fel 1874, as 
charged by the master, $500, three-quarters of 
which is , ; 

Interest from aia 31, 1874, to June 11, 
1880, 5 yrs. 5 mos. 11 ds. 

To an allowance for use of property for 1875 5, 
charged by the master, at $500, A edeatentd 
of which is ' 

Interest from December 31, 1875, to June 11, 
1880, 4 yrs. 5 mos. 11 ds. 

To an allowance for use of property for 1876, as 
charged by the master, at $500, three-quarters 
of which is 


375 


116 


375 
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00 


73 
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Interest from December 31, 1876, to June 11, 


1880, 3 yrs. 5 mos. 11 ds... ; $90 48 
To an allowance for use of property for 1877, as 

charged by the master, $500, three-quarters of 

which is , ; , ' 375 00 
Interest from December 31. 1877, to June 11, 

1880, 2 yrs. 5 mos. ll ds... ; 64 23 
To an allowance for use of property for 1878, 

as charged by the master, $500, three-quarters 

of whichis . : 375 00 
Interest from December 31, 1876, to June 11, 

1880, 1 yr. 5 mos. 11 ds. pea 37 78 
To an allowance for use of property for 1879, 

as charged by the master, at $500, three-quar- 

ters of whichis. ' , ; , 375 00 
Interest from December 11, 1879, to June 11, 

1880, 5 mos. 11 ds. : 11 73 
To an allowance for use of property for 1880, 

6 mos. and 10 ds. as charged by the master, 

at $221.21, three-quarters of which is. 156 65 
Fifth, sixth and seventh exceptions, if sustained. 
To an allowance for the payment of E. and G. 

R. Haines’ chattel mortgage, $2,000, three- 

fourths of which is 1,500 00 
Interest from Apr. 23, 1868, to teas 11, “1880, 

12 yrs. 1 mo. 18 ds. j 1,274 00 
G. S. Wormer & Sons, $106.63, dinee fourths of 

which is . : ; 79 97 
Interest from Jany. 19 , 1869, to June 11, 1880, 

11 yrs. 4 mos. 29 ds... 63 92 
Croul Brothers, $156.16, three- iia of whieh 

is , : 117 12 
Interest from Jany - 1869, to June 11, 1880, 

li yrs. 5 mos. 6 a : 93 72 
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Bull & Ducharme, $1,028.93, three-fourths of 
which is : 

Interest Jany. 5, 1869, to June 11, 1880, 11 yrs. 
5 mos. 6 ds. 

Eckard & Co, eres: three fourths of which is 

Interest from Aug. 2, 1868, to June 11, 1880, 
11 yrs. 10 mos. 9 ds. 

John E. Kitten, $485.45, three- all of or h 
is , : : , ; 

Interest Apr. 10, 1869, to June 11, 1880 

Oliver & Robinson’s note, $957.94, three-fourths 
of which is : ; 

Interest from Nov. 10, 1868, to June 11, 1880, 
L1 yrs. 7 mos. 1d. ., 

Oliver & Robinsoti’s note, $656.40, three-fourths 
of which is , 

Interest from Nov. 12, 1868, to June 11, 1880, 
11 yrs. 6 mos. 20 ds. : 

L. W. Tinker & Co., $4,143.19, three-fourths 
of which is 

Interest Sept. 18, 1868, to we 1, 1880, 11 yrs. 
8 mos, 23 ds. 

Detroit Safe Company, $215, thant deere of 
which is ; 

Interest from Apr. 10, 1869, to June 11, 1880, 
11 yrs. 2 mos. 1 d. ; ; 

Richmond & Backus, $42.47, three- anenstinn of 
which is 

Interest from April 10, 1879, to oe 11, 1880, 
11 yrs. 2 mos. 1 d. j ; 

Standart Brothers, $33.00, three-quarters of 
which is ’ ; 

Interest from November 23, 1868, to June 11, 
1880, 11 yrs. 6 mos. 18 ds. 


492 


398 § 


3.107 
2.334 


161 


20 


67 


30 


86 
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Gray & Toynton, $37.36, _—— of 
which is 

Interest from Voleues 19, 1869, to ian 1, 
1880, 11 yrs. 3 mos. 22 ds. 

Donald McRae, $235.00, earn of sill 
is 

lates from pe es 29. 1869, to ae 11, 
1880, 11 yrs. 4 mos. 16 ds. 

Meade & Townsend, $869.00, three- aantain of 
which is 

Interest from June 25, 1869, to aes 11, 1880, 
10 yrs. 11 mos, 16 ds. 

Eaton & Son, $1,000.00, three- ue of which 
is ; , ' ’ 

Interest from June 25, 1869, to June 11, 1880, 
10 yrs. 11 mos, 16 ds. 

C. & P. Muller, $212.50, three- quarters of whioh 
is 

Interest eal inlaws 6, 1869, to a. 10, 
1880, 11 yrs. 5 mos. 5 ds. 

Eighth exception, if sustained. 

To an allowance for the payment of C. Haines 
& Co., chattel mortgage, $1,674.21, three- 
quarters of which is 


Interest from April 23, 1868, to ‘Sens 11, 1880, 


12 yrs. 1 mo. 23 ds. 

Ninth exception, if sustained. 

To an allowance for the payment of H. M. Rob- 
inson mortgage, $2,000, A Stabe of 
which is 

Interest November 26, 1867 to Nis 11, 1880, 
12 yrs. 6 mos. 15 ds. 

Tenth exception, if sustained. 

To an allowance for the payment of Isadore 
Kauffman,$1,082.75,three-quarters of which is 
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Interest November 4, IS71, to June 11, 1880, 8 

yrs. 7 mos. Tds.. : ; . aaa 
Oliver & Robinson’s pay-roll for August, 1865, 

$1,612.61, three-quarters of which is. . 1,209 45 
Interest from September 8, 1868 to June 11, 

1880, 11 yrs. 9 mos, 3ds, ; 993 47 


SB5,196 54 


CONTRA ACOOUNT, 
lor part of proceeds of cargo of schooner “ Allen,” 
shipped by O. & R., July 28, 1868, to wit: 


September 13, 1868, to pay R. K. Bickford S156 00 

a v4 Ke L. W. Tinker & Co., .375 21 
Interest from September 14, 1568, to June 11, 

Isso. : ; S18 90 

, S1,050 10 

Three-quarters of which: is : wi 5Y 


RECAPITULATION, 


Dr. , ; _ $35,196 54 
Cr. , ' ; , , , se ov 

Balance. , . BB4,408 05 
Amount of balance as found by master. . 12,504 83 


eRe 


Balance due defendants, as of date of June 11, 
Isso. : . . $21,904 12 


Supreme Court of the United States. 


October Term, 1886. 


GARRETT B. Hunt, and 

JACOB ESCHELMAN, 

Defendants below, with several 
others not appealing, 

Appellants, 

v8. 

Davip D. OLIVER, 
Complainant below 1nd Appellee. 


Appeal in Equity from the U. 8. Circuit Court, for 
the Eastern District of Michigan. Withey, J. of 
the W. D. sitting. 


Brief for Appellee. 


This cause is substantially a bill to redeem, and 
the complainant prevailed below. 

No legal question of any doubt or difficulty is 
involved. . 

The determination depends wholly upon the facts. 

In brief outline the case is this: 

Oliver owned a large amount of pine lands in 
Michigan, and borrowed apon them thirty-five thon- 
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sand dollars from the appellants, Hunt and Eschel- 
man, jointly with one Cunningham, Hunt's son-in-law, 
(who with others was a defendant below, and did not 
appeal;) all of Erie Co., N. Y. Oliver became embar- 
rassed and the mortgagees procured him to convey the 
mortgaged lands, and all the rest of his property, 
without consideration, to Cunningham, one of their 
number; Oliver intending, in good faith, that they 
should sell, reimburse themselves, and give him back 
the surplus; the mortgagees intending, in bad faith, 
tu secure the whole for themselves. 

As in May vs. LeC laire, 11 Wall., 229, middle of 
page ; Babcock vs. Wyman, 19 How., 289, S. C. Cur- 
tis’ C. C. and Hmerson vs. Atwater, 7 Mich., 12; ao 
condition or trust was expressed | 

The mortgagees subsequently, with other creditors 
who participated in their fraud, and became vendees 
of Cunningham, formed a partnership to which the 
mortgagees courributed the mortgage as their capital, 
and the other creditors their claims as their capital, 
and a foreclosure was had, and the property bought 
in by Hunt, one of the mortgagees, and the partner- 
ship carried on lumbering operations on the property. 

The coart below granted the relief prayed and or- 
dered an accounting, payment of $41,000, and convey- 
ance; following the above cases, and Russell vs.. South- 
ard, 12 Howard, 154; Pugh vs. Davis, 96 U. 8., 337; 
and Villa vs. Rodriquez, 12 Wall, p. 339, where this 
court says: ‘The law upon the subject of the right to 
redeem, where the mortgagor has conveyed to the mort 
yagee the equity of redemption, is well settled. Ir is 
characterized by a jealous and salutary policy. Prin- 
ciples almost as stern are applied as those which gov- 
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ern where a sale by a cestui que trust tu his trustee is 
drawn in question. To give validity to such a sale by 
a mortgegor it must be shown that the conduct of the 


_ mortgagee was, in all things, fair and frank, and that 


he paid for the property what it was worth. He must 
hold out uo delusive hope; be must exercise no undue 
influence; he must take no advantage of the fears or 
poverty of the other party. Any indirection or obli- 
quity of conduct is fatal to his title. Every doubt will 
be resolved against him. Where confidential relations 
and the means of oppression exist, the scratiny is 
severer than in cases of a different character. The 
form of ‘‘the instrument employed is immaterial.’’ That 
the *‘mortgagor Knowingly surrendered, and never in- 
tended to reclaim is of no consequence. If there is 
vice in the transaction the law, while it will secure to 
the mortgagee his debt, with interest, will compel him 
to give back that which he has taken with unclean 
hands. Public policy, sound morals, and the protec- 
tion due to those whose property is thus involved, re- 
quire that such should be the law.”’ 

No assignment of errors was annexed to the writ 
of error, as required by sec. 997, R. S., U. 8., and un- 
der par. 4, R. 21, of this court, counsel for appellants 
may not be heard, 104 U. S., 385. 

It is supposed that the main reliance of the appel- 
lanis is upon the defense of the res adjudicalta by the 
foreclosure (of which, bereafter,) but it is also sup- 
posed that the appellants wish to claim here, as they 
did below, that they were not connected with the oper- 
ations of Cunningham and the other confederates, 

And this is the main question of fact in the case ; 
whether Oliver's conveyance to Cunningham was for 
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the joint benefit of himself and his co-mortgagees, the 
appellants ; whether the combinations of persons and 
events, showing the appellants to have been co-con- 
spirators, were purely accidental, or whether there was 
contrivance and design ; that is, whether each part of 
the testimony is so connected with the whole as, taken 
together, to furnish satisfactory proof that the result 
actually reached was originally contemplated by all 
the parties defendant, and particularly by the two ap- 
pellants, who, holding the said first incumbrance, were 
essentia] parties to any fraudulent mode of handling 
the property adversely to Oliver. 

Before collating the evidence on this question, 
however, we present an abstract of the pleadings. 

This litigation began in the filing of a cross-bill to 
the foreclosure in 1869. That bill was dismissed, with- 
out prejudice, and the present bill was filed thereupon, 
in 1873. From the fact that the judge of the eastern 
district was once of counsel for complainant, and other 
causes, great delay arose and seventeen years in the 
courts have now elapsed siuce the complainant took 
steps in 1869, to remedy the injustice he had suffered. 


ABSTRACT OF THE BILL OF COMPLAINT. 


1. On the 17th of November, 1866, complainant, 
of Ossineke, Alpena Co., Mich , was indebted to Hunt, 
Eschelman and Cunningham, of Buffalo, N. Y., for 
the purchase money of some of the lands described in 
Schedule **A,”’ and with his wife, gave to them, a murt- 
gage for $35,000 on the lands in Schedule ** A.”’ 

2. At that time, Oliver owned those lands, and 
other lands in Alpena, Alcona and Cheboygan Coun- 
ties, Michigan, and had the equitable title to still 
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other lands, of which David Preston, banker, of 
Detroit, held the legai title, as security for the pay- 
ment of $10,000, and interest. 

The Devil River flows through a portion of these 
lands, and at its mouth, Oliver had erected a saw mill 
propelled by water, and had erected valuable improve- 
ments pertaining to the saw mill. 

3. During 1867, Oliver erected a steam saw mill 
on an adjoining portion of his land, near the mouth of 
Devil River. The mill with its engines and boilers 
cost $25,000. Other appurtenances connected with 
the mill cost $8,000, and there were also on the lands 
five dwelling houses, two barns, a blacksmith shop, a 
carpenter shop, store and store house. The lands 
were pine timber lands, accessible from the river, and 
there was a dam forming a reservoir for retaining logs. 

4. The water mill was worth $6,000, the steam 
mill $30,000, the mill-sites and improvements $13,000, 
the pine lands $160,000. 

5. After making the mortgage, and making the 
improvements mentioned, Oliver continued to manu- 
facture lumber, at the mills, first alone, and after- 
wards with partners, first with George W. Hawkins, 
and lastly with defendant George J. Robinson, son of 
defendant, Henry M. Robinson, who furnished 
George his capital; and during this time, Oliver and 
his partners became indebted to defendant, Haines 
and Ranney, and also to E. & G. R. Haines, and to 
James B. Wayne. and Jumes H. Hili, in debts, all of 
which were secured by mortgages upon the lands of 
complainant ; that in the spring of 1868, in conse- 
quence of said indebtedness, complainant had be- 
come embarrassed, and dissatisfaction grew up be- 
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tween complainant and George J Robinson, who 
with his father, then desired to get Oliver out of the 
business. 

6. In June, 1868, Oliver applied to Hunt and 
Cunningham, on behalf of themselves and Eschelman, 
to obtain assistance, and wrote them a letter, (Sched- 
ule “C.”?) Andin July, 1868, Oliver visited Hunt 
and explained to him his difficulties. 

That Cunningham was Hunt’s son in law; Eschel- 
man was « friend of many years standing of Hunt, 


and Hunt was the monied business man of the three’ 


mortgagees. 

And the three were jointly interested in the $35,- 
000 mortgage. | 

7. When the three mortgagees learned of Oliver's 
difficulties, they formed « design to obtain all of 
Oliver’s property, which had been steadily rising in 
value, since he had acquired it. 

8. As the first step, they met at Buffalo, took 
legal counsel, and Cunningham pretended to execute 
au assignment to Hunt and Eschelman of his interest 
in the mortgage ; this was a mere form, and made no 
change in the actual relation of the parties to each 
other. There were no negotiations as to price, no 
price fixed or money. paid or agreed to be paid or 
secured to be paid, and the assignment was pot com- 
pleted for record until the thirteenth day of No- 
vember, and was not recorded until the following 
January, and kuowledge of its existence was con- 
cealed from complainant. 

9. Cunningham immediately, in pursuance of 
this design, went to Ossineke, and took, without 
paying any consideration therefor, deeds of all of 
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Oliver's real property, and bills of sale of all of his 
personal property. That in taking these transfers, 
Cunningham in reality was acting as mortgagee in 
behalf of himself and his co mortgagees, and was 
acting with their authority ; that Oliver believed him 
to be acting for. himself, and Hunt and Eschelman 
jointly ; that Oliveralso assigned the Preston contract 
to Cunningham without consideration, and a mortgage | 
for $20,000 against George J. Robinson, and _ his 
(Oliver’s) interest in the personal property of the firm 
of Oliver & Robinson. 

10. Cunningham refused to give to complainant 
a writing explaining the transaction, bat complainant 
understood it to be substantially like that proposed in 
his letter of June 9th; but that in a previous suit, 
brought by Hunt and Eschelman, to foreclose the 
$35,000 mortgage, wherein Oliver filed a cross-bill, 
Cunningham claimed he took the transfer for the pur- 
pose of making a favorable sale, aud th2 court substan- 
tially so found, and complainant therefore alleges, 
such was the purpose. 

11. Cunningham returned to Buffalo and in- 
formed his co-mortgagees of his doings. 

12. Cunningham, having obtained the legal title, 
for a fraudulent purpose, concerted with the other de- 
fendants, and planned a nominal sale to Robinson, 
Haines and Ranney, in which sale he and his co mort- 
gugees were to be actually interested, aud the property 
was to be operated for their common benefit. To 
make the plan successful, they desired to obtain com- 


plainant’s assent to the sale. 
13. They summoned complainant to Baffalo, and 
a meeting of all the mortgagees, and Robinson, Haines 
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and Ranney, who had been in communication as early 
as July, 1868, was held at Buffalo. At this meeting : 
sale to Robinson, Haines and Ranney was urged by 
the three mortgagees. Oliver was willing that 
Cunningham should sell to disinterested parties who 
should assume all of Oliver’s liabilities, provided he 
should not in a reasonable time make a more advanta- 
geous sale. But Cunningham insisted that complainant 
should pay large sums within thirty days, or aliow 
the deed to be made, upon terms that would suit the 
conspirators, and complainant was obliged to consent 
that Cunningham might execute an agreement as 
follows: 

Complainant was to have thirty days to sell the 
property, and if he did not do so, then Cunningham 
was to sell to Robinson, Haines and Ranney, and the 
purchasers were to pay the Cunningham, Hunt and 
Eschelman mortgage, the mortgage to Wayne, the 
mortgage to C. Haines & Company, and their claims, 
half the E. & G. R. Haines mortgage, the claim of J. 
H. Hill, and release George W. Hawkins from all his 
liabilities growing out of his partnership with Oliver, 
and pay all of the firm debts of Oliver & Robinson. 
When this was done, Cunningham might deed to Rob- 
inson, Haines and Ranney, all the land deeded to him 
by complainant and David Preston, in towns 28 and 
29 north of range 8, east, and was to deed to Oliver all 
the lands outside of those towns, and return the per- 
sonal property. 

14. Complainant left Buffalo before the agree. 
ment was reduced to writing, and Cunningham made 
a different contract called the ** Buffalo agreement,” 
by which the purchasers were not to assume these 
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claims, or any of them, except one half the mortgage 
to E. & G. R. Haines, and were to take the property 
subject to other claims which were already liens upon 
it, and subject to the partnership indebtedness of Oli- 
ver & Robinson, and were to pay the mortgages given 
by Hawkins to the Haines. And complainant was 
left personally liable for all said debts. 

15. On the 13:h of November, 1868, by a deed 
dated the 8rd of October, 1868, Cunningham conveyed 
the properiy to Robinson, Haines & Ranney. The 
grantees gave no consideration for the property, nor 
did they pay or procure to be discharged any of Oli- 
ver's liabilities, or of Hawkins’ liabilities. 

16. The grantees formed a partnership to manu- 
facture lumber upon the property, and in January fol- 
lowing, Cunningham acting for himseif and Hunt and 
Eschelman, becume senior member of ‘he partnership, 
without putting in any capital; George Robinson re- 
presents himself and his father, and said partnership 
has been carried on ever since. 

17. The partners have treated the property as un- 
encumbered, and have not made any arrangements 
with the various mortgagees to pay either principal or 
interest, but that said principal and interest has been 
actually paid by the profits accruing to their repre- 
sentative, Cunningham. 

18. After the formation of the partnership, Hunt, 
Eschelman and Cunningham, acting through Hunt, who 
paid the consideration, procured the Preston lands, 
and took a deed to Cunningham, and acting through 
Hunt, procured new machinery fur use on the prem- 
ises ; and procured the assignment to Hunt & Eschel- 
man, of the mortgage given to Hainesand Ranney, and 
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of the mortgage given to E. & G. R. Haines; and pro- 
cured the assignment to Henry M. Robinson, of the 
mortgage given to Wayne. 

19. That there were certain ‘‘so- called Thompson 
lands,’ in which it was supposed complainant had an 
interest, but in which he really had no interest, and 
complainant, the day before the ‘**Buffalo agreement,”’ 
agreed to quit claim these lands to Robinson, Haines 
& Ranney, and the day before Cunningham deeded to 
‘Robinson, Haines & Ranney, he indneed complainant 
to make snch a quit-claim deed by refusing to release 
any of the outside lands unless it was done. At this 
time complainant was ignorant of the deception that 
had been practiced upon him. 

20. Reeapitulation and statement of the legal 
effect of the acts of defendants, and of complainiunt’s 
rights, with a proferi of the-payment of any money 
which may be found due to defendant on the mort- 
gages. 

PRAYER. 


1. That the deeds, assignments and bills of sale 
from Oliver to Cunningham, the Buffalo agreement, 
and the deed from Cunningham to Robinson, Haines 
& Ranney, may be set aside as fraudulent and void. 

2. That Hunt and Eschelman may be enjoined 
from selling the mortgaged property, under their decree 
of foreclosure. 


3. That all the defendants may be enjoined from 


lumbering on the property. 
4. ‘hat a receiver may be appointed. 


5. That an accounting may be had. 
6. For discovery. 
7. That the assignment by Cunningham to Hunt 
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and Eschelman may be held fraudulent as to complain- 
ant. 

8. That complainant may redeem. 

9. That satisfaction of the mortgages may be 
ordered to be entered upon tie record. 

10. That the premises may be returned to com- 
plainant. 

11, 12, 13and 14. For other appropriate relief, 
process, &¢ 

This bill was filed on the 12th day of March, 1873. 

All the defendants answered. 

All answered severally except Hunt & Eschelman, 
who answer jointly and severally, after first pleading 
res adjudicata: (Their plea being overruled, with 
leave to include in their answer the matter attempred 
to be set ap in their plea.) | 

On the 16th of February, 1875, Hunt & Eshice!- 
man filed their joint and several answer, of which the 
following is an abstract, (confining themselves to the 
defense of res adjudicata. ) 

They admit the execution of the pnrelase money 
mortgage, the seizing of Oliverin the land described 
in the mortgige They ignore his title to the other 
lands, and the value of the lands and improvements, 
and deny that the pine lands were worth $160,000, 

They say that on the 8th day of April, 1869, they 
filed their bill against David D. Oliver, Sarah Ann 
Oliver, George J. Robinson, Calvin Haines, Philip M. 
Ranney and Henry 8. Cunningham, to foreclose the 
$35,000 mortgage; that decree was taken by con- 
fession, against all of the defendants, except Oliver 
and wife, who answered, and Oliver filed a cross-bill ; 
that in both the answer and cross-bill, Oliver charged 


RNA AOE OTT 


12 


substantially as in this suit, a conspiracy between 
these defendants, Cunningham, George J. and Henry 
Robinson, and Haines and Ranney, to defraud him 
out of the same property, deseribed in the bill of com- 
plaint; that he there charged the assignment by 
Cunningham to his co-mortgagees, to be fraudulent, and 
that he made the transfers to Cunningham upon the 
same trust und without consideration ; that Cunning- 
ham returned to Buffalo, and informed these defend- 
ants of what he had done, and that they, to get pos- 
_ session of his property, induced Oliver to consent 
to the sales to Robinson, Haines and Ranney. 

That he also charged the same variance between 
the agreement which he assented to, and the one 
which was afterwards entered into. That he charged 
the organization of the firm of Robinson, Haines & 
Ranney, their entering upon the property, the sub- 
sequent entrance into the firm of Cunningham, the 
manufacture of lamber on the property, and that 
Cunningham represented Hunt & Eschelman, who 
throngh him were interested in the business, and 
charged in effect that Cunningham, Hunt & Eschel 
man were mortgagees in possession, and prayed for 
an accounting ; that all the allegations of said cross 
bill, briefly stated in this answer, were substantially 
averred as set out in the cumplaint in this cause. 
That the foreclosure proceeding aad cross-bill pro- 
ceeded to a hearing on the 23rd of December, ’72, and 
a final decree was entered, dismissing tle cross-bill 
without prejudice, and ordering the property de- 
scribed in the mortgage to be sold to satisfy the 
amount due on the same, fixing the 24th day of June, 
1873, as the limit of the time of payment for the said 
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mortgage, and that on the 28th day of August, 1873, 
the lands were sold. That because of the decree in 
said foreclosure suit and on said cross bill the com- 
plainant is barred from further prosecution of this suit. 
Further answering, these defendants, Hunt & 
Eschelman, ignored the  purtnership between 
Oliver .and Robinson, and the _ difficulties be- 
tween them, and denied that they ever shared with 
Cunningham the possession and management and 
profits of said property, or that they had any interest 
in said property except through their mortgage. 

They denied the proposition, Schedule ‘*C.”’ 
Denied all knowledge of the understanding between 
Oliver and Cunningham, as to the conveyance of the 
property, and denied that they ever authorized Cun- 
ninghim to make any arrangement relative to the 
payment of their mortgage differing from its terms; 
denied that they formed a design to get Oliver’s pro- 
perty, and that they met at Buffalo and took counsel 
‘and pretended to execute an assignment. 

Denied that Cunningham assigned with an ante- 
dated instrument, with a false certificate of acknow- 
ledgment, and allege that Cunningham was at 
Buffalo on the 2nd day of September, 1868. 

They ignored the transfers to Cunningham, 
alleged their understanding of the purpose of those 
sales, to be to enable him or Oliver to makea sale, 
and alleged that Oliver never claimed that he held 
them for any other purpose, and denied that Cunning- 
ham represented or acted for them. 

They denied that Cunningham reported all that 
he had learned of Oliver’s affairs, 

They admitted that they Knew of the Buaffalo 
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agreement, but denied that they assented to it: and 
averred that said agreement was in writing and ac- 
corded with Oliver’s verbal arrangement with Robin- 
son, Haines and Ranney, the particulars of which were 
known to defendant. They denied that Robinson, 
Huines and Ranney, ever agreed to pay their mortgage, 
or that they ever agreed to look to them for it, and to 
release Oliver, or that there was any agreement bind- 
ing them to delay the foreclosure of their mortgage. 

Denied that any plan was formed for handling the 
property in fraud of Oliver, or by which Cunningham 
was to be interested in the property and operate it for 
their joint profit. 

Denied that they ever had any interest in the 
partnership between themselves, or either of them and 
Cunningham, George J. or Henry M. Robinson, 
Haines and Ranney, or any of them. Denied that 
Cunningham represented them ; denied that they and 
Cunningham, acting through Hunt, precured the 
Preston lands, or that they procured new machinery ; 
denied that they have any interest in. the Preston 
lands, or advanced money to Cunningliam to purchase 
them, and denied any conspiracy. 

Denied that they received or accepted an assign- 
ment of any obligation of Oliver, except such as were 
made in accordance with the terms of the Buffalo 
agreement. 

Denied that they have received anything which 
vught to be applied on their mortgage, and ask that 
the bill be dissmissed as to them. 

The court below granted the complainant a decree 
for $41,000, the conveyance of lands, ete. Ree., p. 
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205. Interlocntory decree, p. 97. Modified, 102. 
Judge Withey’s Opinion, p. 90 

Hunt and Eschelman alone appeal. 

1. The admitted or undisputed facts are, that Oli- 
ver owned a large and valuable property, in the coun- 
ties of Alcona, Alpena and Cheboygan, consisting of 
pine lands, a water mill, and the appurtenances sur- 
rounding it necessary for condueting the lumbering 
business; that in 1866 he gave to Cunningham, Hunt 
and Eschelman, a mortgage for $35,000, on about one 
third of these lands; that Cunningham was a Inmber 
dealer in Buffalo without means, and Hunt was father- 
in-law of Cunningham, and was a wealthy farmer, liv- 
ing near Buffalo, and that Eschelman was also a far- 
mer, a neighbor of Hunt, and that Hant managed 
Eschelman’s investments; that in the year after mak- 
ing the mortgage, Oliver built a steam mill, and 
formed a partnership with George J. Robinson, to 
whom he deeded a quarter interest in a part of the 
lands, and to whom he gave a qnarter interest in the 
personal property accumulated around the mill ; 
that during the same year, while making these improve- 
ments and currying on the lumbering business, he 
became indebted to Haines & Ranney, to E. & G. R. 
Huines, and to Wayne and Robinson, and to secure 
these different debts he gave several mortguges upon 
portions of the entire tract. 

It is also undisputed, that in the spring of 1868, 
Oliver and Robinson did not get along well as part- 
ners, and that Robinson virtually ousted Oliver from 
control in the partnership business. 

It is also undisputed, that Oliver applied to the 
three first wortgagees, ad‘ressing a letter to Cuaning- 
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ham and Hunt for aid, in his partnership difficulties, a 
and that he outlined to them a plan which he desired 4 
to have carried out, and that a little later in the year, ob 
he visited both Hunt and Cunningham; and that as a | 
result of that visit Cunningham went from Buffalo, 
N.-Y., to Michigan, having first divested himself, in 
form, of his interest in the $35,000 mortgage, and that 
Oliver deeded to him, and transferred to him hisentire ; 
property ; that he returned to Buffalo and in about a > 
month entered into an agreement to transfer all the 
property he had received to Robinson, Haines and J 
Ranney ; that abont a month later he did make that 
transfer; that Robinson, Haines and Ranney, pre- N 7 
pared for the next season’s nse of the mill and prop- 
erty, und in about a month’s time Cunningham became 
a member, with them, of a partnership; and that said 
partnership continued to use and oceapy the property 
until the bill was filed, and afterwards until the pine 
timber was all cut off and used up, and the mill was Et 
burnt up. 

It is also undisputed that the transfer by Oliver 


to Cunningham, was without any mioney or other con- ¢ 
sideration whatever, but was made for trus! purposes; 
that the transfer to Cupningham, to Robinson, Haines 
and Ranney, was without any consideration whatever, > 
and that the property which the defendants obtained, 
and whieh they have converted into money, was ob- . l 
tained without any return whatsoever, to Oliver. 
2. The first defense made by the appellants, is, os 
that very soon after the property was transferred to 
Robinson, Haines & Ranney, and immediately after 
Cunningham became a member of the firm, they com- 
menced to foreclose the $35,000 mortgage, and thut . 
4 
a) 
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they made parties defendants to their foreclosure bill, 
all who are parties to this bill except Henrv M. Rob- 
inson ; that Oliver defended that foreclosure suit, both 
by answer and by cross-bill, and that he set up as a 
defence, and by way of cross-bill, the same state of 
facts, upon which he seeks to recover in this action, 
and that because he took that course in his defense 
and did not succeed in preventing the foreclosure of 
the mortgage, he is now barred frow relief. 

The dispute is narrowed to these questions : 

First. Is the decree in the foreclosure suit, a bar 
to complainants’ obtaining relief in this suit’ The 
court below said no. 

Second. If itis not a bar, were the two appel- 
lants interested as mortgagees in the transfer from 
Oliver to Cunninghsm, and with the other defendants 
in the conduct of affairs, after that transfer. The 
court below said yes, 

Third. If they were interested, is Oliver entitled 
to equitable relief against them’ The court below 
said yes. 

FIRST PROPOSITION. 

Is the former adjudication a bar ¢ 

The bill of foreclosure was brought for the pur- 
pose of ubtaining the sale of 6,500 acres of land de- 
scribed in the mortgage, and this bill is brought to 
avoid deeds which conveyed 20,000 acres of land, and 
to avoid bills of sale and assignments, which conveyed 
much personal property. Consequently the subject 
matter in the two litigations is very different. 

Tie foreclosure bill brought ip as defendants, only 
those of the parties who bad liens upon the land, de- 
scribed in the mortgage, and did not bring in Henry 
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M. Robinson, who held a mortgage called the Wayne 
mortgage, upon part of the 20,000 acres, but not upon 
any of the land described in the first mortgage. This 
bill makes him a party necessarily, because he was 
interested in the partnership which took possession 
of the land, and in the proceeds of the lumber and 
timber which was eut off from the land. Thus the 
parties in the two litigations are different. 

When Judge Longyezr rendered his opinion, or- 
dering a foreclosure of the mortgage, and dismissing 
the cross-bill without prejudice, for the very purpose 
(as he stated) of enabling Oliver to seek relief by ori- 
ginal bill. he clearly pointed out the reason why the 
facts which were set up by way of answer, and by way 
of cross bill, could not be utilized by the then defend- 
ant, at that stage. He said: (Page 1179), ‘‘Where, as 
in this case, the matter is presented by way of a de- 
fense to a foreclosure suit, and the conveyance of the 
equity redemption at the sume time concerns property, 
parties, and matters entirely foreign to the matters in- 
volved in the foreclosure suit the mortgagor must be 
Jeft to seek his remedy, if he have any, by a plenary 
suit.”’ Aud, on the same page, the judge says further, 
that he has not expressed his opinion, whether Hunt 
and Exchelman were parties to or bound by the trans- 
actions or not, because a decision of that question of 
fact was unnecessary, and he did not desire to embar- 
rass future proceedings. 

Judge Withey, in deciding the case below, ennn- 
ciated substantially the same doctrine, (page 95), and 
finds that the subject matter of this litigation is not 
such that Oliver was entitled to interpose it as a de- 
fense to a decree of foreclosare, und that H. M. Robin- 
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son, who was not a party to the foreclosure suit, was 
a necessary party to any suit in which the transactions 
in controversy were to be decided, and as he could not 
be made a party to the foreclosure, it was not Oliver's 
right to interpose the subject matter of this suit, as a 
defense to that. 
The first objection, manifestly, must be decided 
adversely to the appellants. 
| Freeman on Judgments, Sec. 270 of ‘‘ Dismissal of 
bill in equity.” 
Durant vs. Essex Co., 7 Wall., 207. 
County of Mobile vs. Kimball, 102 U. 8. 7084. 


SECOND PROPOSITION. 


The two appellants were interested as mortgagees 
in the transfer from Oliver to Cunningham, and with 
the other defendants in the conduct of affairs, after the 
transfer from Oliver to Cunningham. 

The whole series of events from the time Oliver ap- 
plied on the 9th of June, 1868, to Hunt and Cunning: 
ham, who was Hunt's son-in-law, down to and after 
the commencement of this suit, was the result of a deep 
laid plan, to get possession of this property, organized 
and inaugurated by Hunt, Cunningham & Esche)man, 
and carried out by them, with the assistance of the 
other defendants, some of whom they were compelled 
to admit toa share in the undertaking. And so the 
court below held, 

The court is called upon to determine the trath of 
this proposition, and we call attention to the testi- 
mony. | | 
1. On June 9th, 1868, Oliver wrote a letter, which 
is found at page 23, Exhibit ‘°C,’’ to Hunt and Cun- 
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ningham; he said: ‘‘I am in great need of your assist- 
ance, in my matters up here. And first, I will give 
you a brief statement, of things here, and then I will 
tel] you what I wish you to do for me.”’ 

He followed this with a statement of his assets 
and liabilities, of his relations with Robinson, and 
stated that he wanted to quit-claim to them his prop- 
erty, and added a plan of the course he wanted them 
to pursue. 

This letter was taken by George W. Hawkins, 
and delivered to Cunningham, (p. 1302.) At the same 
time that Hawkins, as Oliver’s agent, delivered this 
letter, he acting for Robinsons, and without the know- 
ledge of Oliver, saw all the mortgagees, (p. 1302.) ‘I 
saw Calvin Haines and Ranney at Lockport, and | 
went over and saw Hunt, and from there to Buffalo, 
and saw Cunningham, and E. and G. R. Huines, at 
Buffalo. His mission from the Robinsons, was to urge 
a foreclosure of the mortgages. (p. 1302.) 

Almost immediately the Haines and Ranney went 
to Ossineke, and held consultations with Robinson. 
(p. 1303.) Then the Haineses returned to New York, 
and consulted with Hunt. (p. 1303.) 

Then a contract between Haines and Oliver, was 
entered into, which is found on Exhibit ** R,”’ on page 
1628, by which Oliver agreed to pay E. and G. R. 
Haines, and C. Haines & Company, together, $27,500, 
by the 5th day of the following September, or if he 
did not, gave them the option to buy his interest in 
the partnership, and his interest in the lands in towns 
28 and 29, npon their agreeing to pay the other mort- 
gages, aud the amount due Preston, and $10,000 in 
addition. He also agreed to deed some otber lands at 
$10 per acre. 
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This agreement never was carried out, and is im- 
portant only as it gives color to Oliver’s version of 
what he understood was to be done later between Cun- 
ningham and the parties to whom he transferred title. 

Oliver continued to arge Cunningham and Hunt 
tu assist him. He urged that the Robinsons ignored 
him in the partnership. (Canningham’s testimony, p. 
300.) He gave to Cunningham a full history of his 
affairs. (Cnnningham’s testimony. p. 301.) And 
finally Cunningham agreed to go to Ossineke, but be- 
fore going, he called Hunt and Eschelman to Buffalo, 
and there, after a consultation witn their attorney, 
Williams, without the Knowledge of Oliver, Cunning- 
ham asigned to Hunt and Eschelm«n his one-third in. 
terest in the $35.000 mortgage. (Cnnningham’s testi- 
mony, p. 278.) Neither Hunt nor Eschelman paid for 
his interest then assigned, anything, either at that 
time or ever afterwards. (Cunningham’s testimony, 
p. 290. Cunningham’s testimony, p. 277. Hunt’s 
testimony, p. 600.) (Eschelman says at this time he 
did pay $2000, either the day of the assignment or the 
day after; that he paid it in currency, from money 
that he had on his person, but he is contradicted by 
Cunningham, who says he did not pay, and not only 
that, but Cunningham was obliged to borrow money 
from Tanuer to pay his expenses to Ossineke, whither 
he departed that very afternoon.) (Cunningham's tes- 
timony, p. 562.) 

This assignment was made under the advice of an 
attorney, (Williams’ testimony, p. 1500,) and these 
defendants can give nu reason why it was made differ 
ent from that which Cunningham, in October, gave to 

Oliver as the reason, namely, that it should be out of 
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the way in case ofa “trip ap.’’ (Oliver's testimony, 
page 351.) | 

The assignment made, Cunningham borrowed $50 
from Tanner, with which to pay bis expenses to Ossi- 
neke, went to Ossineke, and keeping Oliver  pro- 
foundly ignorant of the transfer of the mortgage, and 
particularly telling him that Hunt and Eschelman 
were backing him in what he was doing, took the 
transfers, which stripped Oliver of all his property. 
(Oliver's testimony, page 353.) Exhibits D, E, F, G, 
found on pages 27 and 29. 

Oliver had no knowledge of this assignment, until 
in October, after the Buffalo agreement had been 
made, (Oliver’s testimony, p. 390,) when it was too 
late for him to protect himself. 

After Oliver had deeded to Cunningham, while 
Cunningham was still at Ossineke, Oliver asked him 
to execute a defeasance or trust paper, or something to 
protect Oliver in the transaction, but this he refused 
to do, stating that Oliver must trust him all in all or 
not at all. (Cunningham’s testimony, page 288.) Q. 
‘* Did yuu explicitly decline to have any writing be- 
tween you and Oliver touching this matter of the 
transfer of his property to you?’ A. * Yes, sir; | 
told him I should not give anything ; that 1 was only 
doing it gratuitously, at Oliver's request and solicita- 
tion. He was in a bad fix, and if he was not satisfied 
with that, to take it right back, right there; that I 
was not going tu do anything to complicate matters or 
get myself in a fix.”’ 

Matters were now ready for the second step. Oli- 
ver was out of the wuy, but something must be done 
with the property. Within a few days, Cunningham, 
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Ranney and Robinson, met in Mr. Duffield’s office, in 
Detroit, and began to make definite arrangements to 
handle the property. 

What took place at this interview, is testified to 
by Robinson, and is denied by both Cunningham and 
Ranney. | 

Cunningham says that he met Robinson and Ran- 
ney at Duffield’s office on the 20th of August, a month 
previous. (Page 512.) Ranney says that there was a 
meeting at Duffield’s office, which he fixes as in 
the spring of 1863. (Ranney, page 611.) Robinson 
fixes the time, as just previous to his letterof Septem- 
ber 28th, 1868, found on page 1586, in which he said: 


‘“T am going to Buffalo in a few days, and have 
assurances that a new and powerful company will be 
organized. IT have seen Ranney aud Canninghan, and 
it looks like a dead shot.”’ 


Robinson testiffes on page 402, that he met Ran- 
ney in Detroit, who told him that Cunningham was 
then at Duffield’s office, and wanted to see him; that 
he thonght that some arrangement might be made by 
which all the parties interested in that property could 
get together and make an arrangement, for the hand- 
ling or selling of the property, so as to harmonize all 
the interests. 


‘IT called on Mr. Cunningham along with 
Mr. Ranney, and found that Cunningham was 
considerably agitated, with reference to finding that 
his mortgage did not cover the mill site and its im- 
provements.” **He wanted us to meet him and the 
other parties interested, in Buffalo, to see whether our 
interests could not be harmonized, and something done 
in the matter; he wanted Haines, Ranney and myself 
to meet bim, Hunt and Eschelman in Buffalo. * * 
The next talk wasin Buffalo, with all these parties, 
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Calvin, Haines, Philip M. Ranney, Henry 8S. Cunning- 
ham, Garrett B. Hunt, and Jacob Eschelman. * * 
We commenced to negotiate with Oliver. * * * T 
then went and saw Mr. Hunt, and talked the matter 
up with him, and from him I first learned what were 
the real plans in buying the property. Mr. Haunt told 
me that they were ready to take hold and bny the 
property with us, but at that time they did not know 
what the legal effect might be of this transfer, that had 
been made by Oliver and Cunningham, and wanted C. 
Haines & Company and myself, to go on and make the 
purchase, and that they would themselves, furnish 
somebody to take au interest in the concern, and put 
in that mortgage to pay for it.”’ 

This testimony of Robinson is all denied 
point blank, but it is supported by the fact, 
that beyond all question, the parties were all to- 
gether in Buffalo, negotiating concerning the 
property, and that those negotiations culminated in the 
Buffalo contract, found as Exhibit * H, ”’ on page 30, 
by which Canningham transferred all the property 
without consideration, to Robinson, Haines & Ranney, 
and by the fact that the defendants actually carried 
out about what Robinson says that they told him was 
the plan. 

This contract was dated on the 3rd day of October, 
1868. On the third day of November, 1868, Haines 
and Ranney, and Robinson, made the very remarkable 
agreement found as Exhibit ** Z,’’ on page 1106, 

At the hearing below, the counsel, without any 
evidence to support bim, claimed that this agreement 
was a forgery, and in this court we apprehend that 
he may make a similar claim, inasmuch as the paper 
does not in itself bear the appearance of a very formal 
contract. 


26 


Robinson produced it, testifies to its drafting and 
execution, and Ranney, testifies that he also remem- 
bers signing it. (Ranney, page 609.) It corroborates 
the testimony of Robinson, inasmuch as it shows that 
as early as the third day of November, it was con- 
templated that just sach a partnership should be 
formed, as was in fact, afterwards formed, and it adds 
great weight to the statement of Robinson, that the 
first idea of harmonizing all the interests was brooched 
about the middle of September in Mr. Duffield’s 
office. 3 

One very significant indication of the conspiracy is 
shown by the dealing with Oliver witn respect to the 
paper which is called the Buffalo agreement, (Exhibit 
**H,”’ on page 30.) The parties were talking with Oliver, 
and were ostensibly and apparently about to deal in 
a perfectly open and honorable manner in regard to 
tle property which Cunningham had just received 
from him, and they made a verbal agreement with 
Oliver, or a verbal statement to him as to what they 
»yroposed to do, and got his assent to the proposition. 

We bare another question about which there is 
dispute; Oliver testifying that the proposal as dis- 
closed to him differed materially from the proposal 
which was finally included inthe Buffalo agreement, 
and which was kept concealed from him; while the 
other parties, except Robinson, state that Oliver was 
fully informed of the contents of the Buffalo agree- 
ment, at the time it was drawn. A careful analysis 
of the testimony even of the defendants, will show 
that they are wrong as to this fact. 

First. Oliver says on pages 387, and 388, that his 
understanding of the dealings was that the property 
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was to be handled substantially in accordance with an 
agreement he had previously made with the Haines, 
substantially as follows: 


‘*T was to have thirty days to sell the land in, 
and at the end of thirty days, if I did not sell the 
property, they, the buyers, were to pay, or to secure 
to be paid, and cancel and deliver up the Hunt, Cun- 
ningbam and Eschelman mortgage: the mortgage to 
James B. Wayne, and the mortgage to E. Haines & 
Company, and their claims which contained a con- 
tract, which [ made in February, 1868, and half of 
the E. & G. R. Haines mortgage, and to pay James 
H. Hill, of Saginaw, his claim of about $3000, and to 
release and discharge George W. Hawkins from all 
liabilities, growing out of the business with me, and 
to pay all of the claims of the firm of Oliver and Rob- 
inson, and upon their doing this, then Cunningham 
would be permitted to deed to Robinson, Haines & 
Ranney, all the lands deeded to him by me and David 
Preston, in towns 28 and 29, of range 8, east, and he 
was to deed back to me, all the lands outside of those 
towns.” 


A comparison of this understanding, with the 
contract actually made, shows how different was the 
agreement from what Oliver assented to. 

A. By the agreement, the purchasers were not 
to pay the Hunt mortgage, the Wayne mortgage, the 
Haines mortgage, or the Haines claims, or half the E. 
& G. R. Haines, mortgage, or the Hill claim, or the 
claims against the firm of Oliver and Robinson, but 
took the property simply subject to those claims, and 
only agreed to pay the half of the mortgage held by 
EK. & G. R. Haines; or in lieu of paying the half of the 
KE. & G. R. Haines mortgage, they might, if they 
chose, pay the mortgage given:by Hawkins. ' 

Oliver was right in his statement of what was dis- 
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closed to him, as to the agreement that was proposed 
to be entered into. We base this statement on the 
following testimony : | 

First. Exhibit ‘‘N,”’ which was a paper written 
on the 2nd day of October, by Oliver, delivered to 
Cunningham, and afterwards produced by Cunning- 
ham. This recites that the intending purchasers had 
contracted with Cunningham to buy the land and as- 
sume certain indebtedness of Oliver's, and of the firm 
of Oliver 4 Robinson. 

Second. Cunningham says that the land was 
offered to Wheeler & Weston, upon the same terms 
that it was offered to Robinson, Haines and Ranney. 
(Cunningham, page ) Hunt said the same, but 
Wheeler & Weston, both say that the terms of the 
sule to them, were, that they were to pay all the 
claims. (Wheeler, page 466.) (Weston, page 496.) 
Nor were they to have the personal property, which 
Cunningham conveyed to Robinson, Haines and Ran- 
ney, und which amounted to at this time, according to 
the master’s finding in the court below, to $57,066.67, 
of which Oliver was entitled to three-fourths, and 
which would have been clear to him in case he had 
found a purchaser, who would take the land, and pay 
the debts of himself and his firw. 

Third. Williams, the draughtsman, who drew 
the Buffalo agreement, says that he prepared a first 
draft, but there were so many interlineations and 
changes, and erasures, that a second draft had to be 
prepared. 

A few erasures and interlineations would change 
the agreement as siated by Oliver into the agreement 
as finally executed by the defendant. 
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Fourth. The agreement was finally executed, 
after Oliver had gone away, in his search for pur- 
chasers, others than the defendants, and the agree- 
ment was left with Williams, and Oliver not permitted 
to see it, until long afterwards, not until after the 
thirty days limit had expired. (Cunningham’s testi- 
mony, page 567.) 

The standing of the parties at this time was this: 

1. Oliver had nothing; he had parted with all 
his property and got nothing in return. 

2. Cunningbam had nothing; he had assigned 
his interest in the mortgage, and his interest in the 
trust property, and had received nothing for either. 

3. Haines & Company, and Robinson, had the 
legal title to the property, and had partied with no 
value for it, and had assumed no obligation in tak- 
ing it. 

4. Hunt and Eschelman held the first mortgage ; 
the mortgage of Haines and Ranney against Oliver, 
which they had acquired on the 2nd of Octuber, 1868, 
the day before the Buffalo agreement, (Exhibit ** U,’’ 
page 3559.) (The Buffalo agreement falsely stated that 
this mortgage belonged or had been assigned to W. H. 
Helmaer. ) 

Hunt and Eschelmiun also on the 13th of Novem- 
ber, before the Buffalo agreement was consummated, 
acquired the mortgage of E. & G. R. Haines, for 
which Hunt aod Eschelman gave their note for $6,000, 
which was afierwards paid by Cunningham, Robinson, 
Haines und Ranney. 

5. H. M. Robinson held the Wayne wortgage. 

To make the scheme successful, it was unecessary 
to operate the mills, and for that purpose the partuer- 
ship was organized, 


~ 
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Cunningham had hinted at a possible partnership; 
Hunt had stated to Robinson the plans that were be-* 
ing followed out; Eschelman had specifically entrusted 
his business to Cunningham and Hunt, or at least told 
Robinson that he had done so, and on the 3rd day of 
November, Haines, Ranney and Robinson, prepara- 
tory to receiving title to the real estate from Cunning- 
ham, had made and signed a memorandum of agree- 
ment, reciting their agreement to purchase the lands; 
that they were to forma new partnership agreement 
thereafter, with contemplated partners, in sucha man- 
her as to fund the principal liabilities of the parties, and 
that in such partnership C. Haines and Company were 
tu be credited $19,000 for their claim of $19,000. 
George J. Robinson was to be credited $25,000, and 
should Hunt and Eschelman become the contemplated 
partners, they were to be credited $35,000, and interest 
i. e. their mortgage. Of these amounts, $20,000 to 
$25,000, was to be considered a stock contribution, and 
any party putting in more than that amount was to be 
allowed interest on the Surplus, and Robinson was to 
dispose of his mortgage made to Oliver tosuit himself. 
(Exhibit ‘*Z,”* page, 1105; Robinson, page 405). 

This was the written partnership agreement, un- 
der which the new firm began to work, under the firm 
name of Robinson, Haines and Company, and under 
which it continued business, antil the 7th day of the 
following January. 

Ii is very significant that in making this contract, 
on November 3rd, Haines and Ranney were dealing 
with a mortgage which they had assigned to Hunt and 
Eschelman, more than a month before. It is also 
significant that the $19,000 to be credited to them was 
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an amount equal tu their own claim, then in the hands 
of Hunt and Eschelman, and that of E. & G. R. 
Haines, which ten days later, was assigned to Hunt 
and Eschelman, for $6,000. 

Under the name of Robinson, Haines and Com. 
pany, the new firm began putting in sapplies, for a 
winter's work, and almost immediately, Cunningham 
appeared as an active adviser, in the management of 
affairs. On October 26th, 1868, he wrote to Robinson 
asking him to investigate at Buffalo, with reference to 
purchasing supplies, (iixhibit **W,’” page 1102.) This 
was before the transfer of the property, in pursuance 
of the Buffalo agreement, hud been made. The trans 
fer was consummated on November 13th. A monthand 
a-half later, on the Ist day of January, Cunningham 
wrote to Robinson, a letter found on page 1101, Ex- 
hibit **V,’? which shows that prior to that time, all the 
details of the partnership had been fixed upon, and 
shows that those details bad been fixed upon before 
the 19th of December. There is no talk in it about 
forming a partnership, bat there is talk about purchas- 
ing expensive machinery for the mill, machinery which 
finally cost »bout $11,000, and a statement that pro- 
vision had been made for raising fands, which the let- 
ter of January 27th shows to be for $16,000, and there 
is a statement of the employment of help, which shows 
that the partnership of Cunningham, Robinson, Haines 
& Ranney was no longer in a formative stage, but was 
a consummated fact. [t shows too, that there was some 
hesitation about their putting so much money into the 
machinery. They were going to see Wayue, the ma- 
chinist, about buying a gang, but before they bought a 
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gang, they were going to see an attorney about some- 

7 thing. 

A Reading the letter in the light of the facts that we 
now know, there is no difficulty in understanding what 
they were in doubt about. 

f On the 7ih of January, there met in the office of 
Duffield, at Detroit, the parties who signed the part- 

; nership articles, under which the new firm ostensibly 

) commenced business. These parties were Garrett B. 

rc Hunt, H. M. Robinson, and Calvin Haines. They 


came according to the programme laid down in the letter 
of January lst. They were going to buy a gang; 
they were going to consult with Mr. Duffield about 
something, the subject of which was well understood, 
be ause it is referred to in the letier of January Ist, so 
indefinitely that no one who had not Known the suab- 
| ject by previous conversation or correspondence would 
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know anything about it. 

They did buy a gang which Hunt paid for, and 
which went into the mill, then nomially owned by 
| Robinson, Hainesand Ranney. They did meet at Mr. 
Dutflield’s office, and undoubtedly beld a consultation 
with Mr. Duffield. At any rate Le prepured and they 
signed articles of partnership. To these articles, H. 
M. Robinson signed George Robinson’s name. Haines 
signed the name of ©. Haines & Company. Hunt 

signed the name of H, 8. Cunningham. 
Hunt said he didn’t know the conterts of the 
paper be was signing, or what constituted the capital 


he wus puiting in, but his statemeut is absolutely in- 
credible in view of the fact that he came here to De- 
troit with no other errand than to buy that gang, and 
to vonsult with Mr. Duffield, and in connection with 
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the agreement of November 3rd, it is perfectly appar- 
ent that this agreement of January 7th, Exhibit ‘** Y,”’ 
page 1104, was a funding of the liabilities against the 
property. : 

It must be borne in mind that at this time, Hunt 
and Eschelman held the $35,000 mortgage, which in 
reality belonged to themselves jointiv with Cunning- 
ham, Hnnt’s son-in-law. They also held the Haines 
mortgages, which had been nominally transferred to 
them, but actually belonged one of them, to C. Haines 
& Company, and the other to all the contracting par- 
ties, and H. M. Robinson held the Wayne mortgage, 
and held some chattel mortgages upon the personal 
property, which had been given him by George, with- 
out consideration, and these constituted all the claims 
outstanding ugainst Oliver, except the Hill mortgage 
of $3000. 

Observe that in the formation of this partnership, 
no one of the parties put in or claimed to liave put in, 
any money. They, none of them, desired to testify 
about the formation of the partnership, and it was 
only by a most persistent and labored cross-examina- 
tion, that any of them could be induced to say any- 
thing about the matter. The documents show pretty 
conclusively what the capital of the firm did consist 
in, and the persistent refusal of all the defendants to 
make any explanation, renders it conclusive that the 
natural inference to be drawn from the documents, is 
the true one, namely: that the capital of the tirm 
consisted of the land, of which the legal titles be- 
longed to Robinson, and Robinson, Haines and Ran- 
ney, and the firm was formed by the finding of claims 


against the land. 


33 


To this partnership Cunningham contributed the 
claim evidenced by the mortgage belonging to himself, 
Hunt and Eschelman. Robinson contributed the 
claim evidenced by the Wayne mortgage. C. Haines 
& Company contributed their own and Haines’ broth- 
ers mortgage. 

The firm assumed all the debits of Oliver and Rob- 
inson, and took all the personal property. It as- 
sumed a debt which Hunt and Eschelman bad incurred 
by buying the Preston lands, on the 10th November, 
1868, (Schedule ** B,”’ p. 21,) (isxhibit ** Y,”’ 4th para- 
graph, p. 1104,) and adebt which Hunt and Eschel- 
man had incurred in buying the E. & G. R. Haines 
mortgage. 

In spite of the denial which both Hunt and Esch- 
elman make of all knowledge of the formation of a 
new partnership, we find that they were actually. en- 
gaged in promoting its interests, and in taking steps, 
even long before it was actually formed, to bring it 
about. i 

On the 2nd of February, 1869, in his letter of that 
date to George Robinson, (Exhibit ‘* U,’’ page 1100,) 
Cunningham expressed very clearly the relation be- 
tween himself and Hunt and Eschelman, when he 
says, ‘** Mr. Eschelman is a very quiet and comfortable 
partner, and I should like to have him feel that he is 
properly recognized in the concern, &c.”’ 

Almost immediately after the partnership was 
formed, a bill was filed in the name of Hunt and Esch. 
elman to foreclose the $35,000 mortgage, filed on the 
Sth day of April, 1869. The resulting litigation lasted 
until the 23rd day of December, 1872, and resulted in 
u decree for a sale, which was carried out on the 28th 
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day of August, 1873, when George Robinson appeared 
at the place of sale and bid in the properiy in the 
name or Garret B: Hunt, for the precise amount that 
had been found to be due on the mortgage. 

This formal sale did not change in any respect 
the relation of the parties. The firm that had been on 
those lands, engaged in lumbering them, continued 
there without molestation. Two years later, in 1875, 
through the instramentality of Robinson and. Can- 
ningham, they mudea sale of what was left.of the 
standing pine to Messrs. Merrick, Fowler & Lyon, for 
$46,000, and the proceeds arising from the sale were 
applied in payment of the debts of the new firm, 
especially in payment of those debts which Hunt had 
endorsed for. (Hunt's testimony, page 598 and 599.) 

When the mortgage was foreclosed, the expenses, 
which amounted to a large sum, were paid by the firm. 

Again, it was provided for in the Buffalo agree- 
ment, that if the pnrchase of the land should pay G. 
B. Hunt, within one year from the 3rd of November, 
1868, the sum of $4000, they should not be held to as- 
sume the E. & G. R. Haines mortgage, nor to dis- 
charge the Hawkins mortgage. At this time the E. & 
G. R. Haines wortgage had been assigned to Hunt and 
Eschelman, though no mention of the assignment is 
made. The fact explains the reason for the clause, 
which would otherwise be unexplained. 

Now we note what followed. On the third of No- 
veber, 1869, Ranney sent to Oliver a letter, notifying 
him that this sum had been paid, (Exhibit ‘* G,”’ page 
1614.) On the following day, Garrett B. Hunt, writ- 
ing from East Clarence, near Buffalo, N. Y., natitied 
Oliver that he had received the $4000, and on the 
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7th day of November, writing from Buffalo, N. Y., he 
repeated the notification. (Exhibits ‘*R,’? and ‘*S,” 
page 1615.) This was not an actual payment of money, 
but was a check drawn by Robinson, C. Haines & 
Company, a firm that was not then in existence, in 
favor of Garrett B. Hunt, and was never used ; that is, 
the whole arrangement between the defendants, was a 
contrived plan to get from Oliver something that would 
amount to a ratification of the Buffalo agreement. 

This transaction shows over Hunt's own signature 
that he was acting with the other defendants. 

We recapitulate in brief form some of the salient 
facts which show the unity of interest of Hunt and 
Eschelman in the new firm. 


TUE UNITY OF INTEREST OF HUNT AND ESCHELMAN 
WITH THE NEW PARTNERSHIP. 


1. They and Cunningham were jointly owners of 
the capital stock in Cunningham’s name. 

a. The three bad originally owned the mortgage 
together. 

b. Hunt and Eschelman became nominal owners, 
just before Cunningham went to Ossineke in Septem- 
ber, 1868, in order that the future operations of Cun- 
ningham might not be hampered by reason of his 
being a mortgagee. 

Williams’ Testimony, p. 1500. 
Oliver's ” p. 351. 

And was made to be held for a time and returned. 
Hunt’s Testimony, 601. 


c. Cunningham never received any money from 
either Hunt or Eschelman for the assignment. 


36 


Eschelman thinks he did pay $2000, but the time 
and place he fixes for such payment show he is mis- 
taken, and he is directly contradicted by Cunningham 


himself. 
Eschelman’s Testimony, p. 531. 


2. This mortgage, without any re-assignment, 
was used by Cunningham as his portion of the capital 
of the new firm. 

Robinson, p. 406. 
Eschelman, pp. 536-542. 
me oe 
Haines, 496. 

a. Eschelman recognized Cunningham as repre- 
senting his interest in the firm, and relied on him to 
tuke care of bis interest. 


Eschelman, pp. 545-546-547. 
Cunningham’s Letters of Jan’y 1, and 27. 


b. Hunt signed the partnership agreement by 
which the mortgage became a purt of the eapital of 


the new firm. 
Hunt’s testimony, pp. 586-587. 


3. In the middle of December, 1868, Cunning- 
ham, H. M. Robinson, Haines and Ranney, Hunt and 
Eschelman, met at Lockport, and provided funds for 
the season’s work, and just before the 27th Jannary, 
the same parties, except Robinson, met at Tonawanda, 
to consult about the matter, and about building docks, 
etc., at Ossineke. 


Eschelman, p. 543. 
Cunningham’s Letter, 27 January. 


4. On the 7th January, 1869, Hunt came, in par- 
suance of agreement made at Lockport, to Detroit, for 
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the purpose of purchasing machinery for the new 


‘ company. 

4. January 1 Letter. 
Hunt's tes., 587. 

5. At one of the meetings, Geo. J. Robinson’s 

¢ request for a book-keeper, was discussed, and Eschel- 

man suggested his son, and Cunningham was desirous 

\’ of having Mr. E’s wishes gratified, because M. E. was 

a ‘*very quiet sort of partner, and [I would like to 

i have him feel that he is properly recognized in the 


concern, when it can be done without working injury 
tu the other parties.”’ 
Eschelman’s Testimony, p. 545. 
<a Letter of Feb. 2, ’69. 
Ba 6. The mortgage was foreclosed, the expenses 
\y paid by the firm ; the land bought at the sale under 
L, G. J. Robinson's directions, in the name of Hunt, and 
[ the firm still continued to occupy the lands and lum- 
ber on them. 


“? It is to be noticed that this purchase was an emp- 

j ty formal proceeding, the property was put up at 

| auction under the order of the circuit court, and bid 

z in for the amount due; there was no deficiency and 
Pr nu sur} lus, 


Master’s Report, not printed. 

yay : Order confirming Report, 1185. 
7. The Preston lands, which were not covered by 
i this mortgage, were bought with monies, primarily 

advanced by Hunt and Eschelman, and subsequently 
repaid to them from monies accruing to the partner- 
ship from their general business. 
* See 7th January Agreement. 


i 
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8. Hunt and Eschelman endorsed largely the 
paper of the firm, and Hunt says be reimbursed him- 
self for many of such endorsements that he had paid, 
with the moneys arising from the last sale to E. M. 
Fowler & Co., of the timber on the mortgaged lands. 

9. Cunningham and Haines, both show by their let- 
ters to Robinson, their constant consultation with 
Hunt, and his active interference in the affairs of the 
Ccoumpany. 

See Haines’ Letter to H. M. Robinson, Ex, ‘‘ A,” 26. 


10. One of the provisions of the Buffalo agree- 
ment was, that the purchasers of the land should pay 
to G. B. Hunt, within a year from the 3rd of Novem- 
ber, 1868, the sum of $4,000. ° On the third of Novem- 
ber, 1869, Ranney sent to Oliver a letter, notifying 
him of the payment of this sum. Hunt on the next 
duy sent two notices of its receipt to Oliver, one from 
Buffalo, and one from Clarence. 

This check was signed by Cunningham, Robinson, 
Haines & Co., was credited to the Buffalo braneh and 
charged to the Ossineke branch of the firm, was sent 
to Hunt and never used. 

| Ex’s ‘**O, R, 3,” p. 21, Old Record. 
Ranney, p. 246. | 
Hunt, 212. 

But the most significant of all, is the fact, that 
from the very beginning Hunt and Eschelman stood 
ready to receive and did receive title to all such papers 
as it might be inconvenient for the open members of 
the firm to take. 

Thus, on September 2, they took Cunningham's 
title to the large mortgage, and they did not pay 
for it. 
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Thus, on Oct. 2, they took an assignment from 
Haines & Ranney. 

Thus, on Nov. 13, they took an assignment of the 
E. & G. R. Haines mortgaye. 

Undoubiedly, Oliver deeded to Cunningham, sup- 
posing him to be mortgagee; and undoubtedly Can- 
ningham’s relation of mortgagee never changed; his 
nominal transfer to Hunt and Eschelman was an 


empty formality. 


None of the defendants below could be considered 
as innocent purchasers for value, for none of them 
have ever given any value for the property. They 
took the property to make the most possible out of it 
fraudulently. 

All the defendants below may be considered mort- 
gagees, for each one of them derives his sole interest 
in the real estate by virtue of some mortgage interest 
against the property—thus, Cunningham contributed 
the Cunningham, Hunt and Eschelman mortgage, 
Haines and Ranney contributed their mortgage, Rob- 
inson contributed the Wayne mortgage and the lien 
he had under his original partnership articles, | 

The mortgagees, Cunningham, Hunt and Eschel- 
man, obtained the control of the property, and they 
and their agents, the persons to whom they delivered 
control without value received, have been stripping 
the property of its timber and absorbing the proceeds 
arising from all the property. 

The relative rights and duties of mortgagor and 
mortgagee are considered in 


Peugh vs. Davis, 96 U. S., 332, and cases cited. 
Emerson vs. Atwater, 7 Mich., 12. 
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The liability of the mortgagee for rents and pro- 
fits is asserted in the same cases. 

From the foregoing it appears— 

1. That Oliver was owner of the fee and mort- 


gagor. 
2. That he dealt with Cunningham as first mort- 


gagee. 

3. That he deeded to Cunningham for the speci- 
fic purpose of turning the property into money, either 
by a sale of all the property together or by a sale of 
the timber in the usual course of business ; both plans 
were considered. 

7 4. That Cunningham abused the trust imposed 
upon and accepted by him. 

5. That the defendants conspired together to ob- 
tuin the property. 

6. That they deceived Oliver relutive to the con- 
tents of the Buffalo agreement, and that the appellants 
and all the defendants below participated in such de- 
ception. 

It legally follows that the appellants and their 
associates stand in the position of mortgagees who 
have obtained possession of the property and a con- 
veyunce of the equity of redemption, not only without 
value but by means of a fraudulent conspiracy. 

By their own course of action the appellants and 
their associates have placed it beyond their power to 
return the property uninjured. A large portion they 
have converted into money. Of this we are able to 
determine the value apd are entitled to recover it. 

Cunningham was Oliver's agent to deal with the 
property. The appellants and other defendants below 
knew of the agency and conspired with him to obtain 
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possession of it without giving value. They are liable 
for the value of the Jand. 


Moore vs. Mandelbaum, 8 Mich., 433. 
Oliver vs. Piatt, 3 How., 333. 
Seymour vs. Freer, 8 How., 214. 


Cunningham no where claims that Oliver was deed- 
ing him his equity of redemption for any other pur- 
pose than to bave the property converted into money 
for Oliver's benefit. It follows that Cunningham, to- 
gether with theappellants and other confederates, were 
Oliver's trustees of the proceeds arising from the sale 
of the premises. 

Oliver knew Cunningham as mortgagee, and the 
deliberate nominal transfer by Cunningham of his 
mortgage interest, preparatory to acting upon Oliver's 
proposition, and his concealment of his transfer from 
Oliver, and refusal to give a defeasance, are conclusive 
evidence of a fraudulent purpose, which in equity 
avoid the deed and place the lands in his bands sub- 
ject to a trust in favor of plaintiff by operation of law, 

Moore vs. Mandelbaum, above, 444, and cases cited, 


and if so, the property which he took from it and con- 
verted to his own use, must also have belonged to 
Oliver. 

The active interference of all the defendants, and 
their active participation in subsequent transactions to 
successfully consummate the fraud, render them 
equally liable with Cunningham. Especially is this 
the cause with Hunt and Eschelman, the appellants, 
who were aiding in the fraud from its first inception. 

Cunningham was bound to accuunt for the pro- 
ceeds of the sale of the lands put in bis hands to sell 
by Oliver—but he and the appellants and other de- 


42 


fendants su arranged that there should be no proceecs, 
or rather that the proceeds should come to them from 
sales to other parties. They are bound to account. 


See Sheldon vs. Estate of Rice, 80 Mich., 296. 


If this court is satisfied, as the court below was, 
that at the time Cunningham took the deeds from Oli- 
ver, in September, 1868, he had formed the design of 
obtaining the title for his own benefit, or for the bene- 
fit of himself, and his co-mortgagees, and that the as- 
signment of his interest in the mortgage was made and 
concealed from Oliver, for the purpose of furthering 
such design, then the entire transaction was void, and 
Oliver still remained the owner of the property. 

Moore vs. Mandlebaum, supra. 
Bollman v. Loomis, 41 Conn., 510, cases cited. 

If a confederacy then existed between him and his 
father-in law, Hunt, and Eschelman, the appellants, of 
which confederacy Cunningham was the active man, 
and in which he was afterwards joined by the other 
defendants below, and if the sale from Cunningham to 
Robinson, Haines and Ranney. lien creditors of Oliver 
and confederates, was in pursuance of this design, 
tben none of the defendants can take any title from 
such sale. | 

Jackson v. Ludeling, 21 Wallace, 616, 632, middle. 


People v. Tsp. of Overyssel, 11 Mich., 222. 
Flint & P. M. R. R. v. Dewey, 14 Mich., 477. 


The appellants can get no better title to the prop- 
erty than Cuaningham, who paid uothing, had ; they 
only gave lim for the property « partnership interest 
in the new partnership, and are limited to his rights. 
They not only had uotice but were original con- 
federates. 
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Hoffman v. Cumberland Coa! Co., 16 Md., 456. 
Beal v. Chase, et ul.. 31 Mich., 531. 
Conway v. Alexander, 7 Cranch, 238. 
Spregg v. Bank, 14 Pet., 201. 

Morris v. Nixon, 1 How., 126. 
Russell v. Southard, 12 Id., 139. 
Babcock v. Wyman, 19 ‘“‘ 289. 

8. C.. 2 Court., C. C.. 398. 

Villa v. Rodriquez, 12 Wall., 333. 
Peugh v. Davis, 96 U. S., 332. 

8S. C., 113 Id., 542. 

Brick v. Brick., 98 U, S., 514. 
Emerson v. Atwater, 7 Mich., 13. 


In the last case referred to, the facts are very sim- 
iliar to the case at bar, and the relief granted essentially 
the same as that granted by the court below in behalf 
of Oliver, complainant and appellee. 

Our second propesition then, must be answered as 
the court below answered if, viz: that the two appel- 
lants were interested as partners with the other de- 
fendants, in the absorption of Oliver's property. 

Third proposition. 

Oliver is entitled to the equitable relief against 
the appellants which the court below granted. 

This flows from the second. proposition, and only 
the propriety of the decree as to value is tu be consid- 
ered further. 

The value of the property. 

The values of the property have been examined 
with great care by the master inthe court below. The 
values adopted in the final determination, are in many 
instances much below what they should have been, 
and some of the charges made against the complainant, 
were in excess of what they should have been, but the 
complainant has not appealed, and of course, cannot 
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seek to have the decree below enlarged in his favor. 
There is nothing anywhere which will warrant a dimi- 
nution, and we therefore say, that we are entitled to 
an affirmance of the deeree below, as against appel- 
lants, in respect to the amount of their liability. 

Daring the pendency of the appeal, the property 
has remained in the possession of the defendants. We 
sought to get possessiun of in on a writ of restitution, 
which was granted by the court below, and recalled 
by this court. (Hunt v. Oliver, 109 U. 8., 177.) And 
because we have not had the possession, the decree 
below, with its interest, should be increased by a prop- 
er amount, to compensate us for our loss of the use of 
the property, from the 11th day of June, 1880, down 
to the present time. The master below fixed this use 
at $375 per year. This, with interest on the deferred 
payment, would amount to about $2725; and we think 
this should be added to the money decree, and the 
interest thereon, as found by the court below. 

This litigation has lasted from 1869, till now. It 
found the appellee in active middle age. It will leave 
him an old man, but cheered by the fruits of the tardy 
justice which an affirmauce will give him. 

ALFRED RUSSELL, 
Attorney for Appellee. 
C. F. BURTON, 
Of Counsel. 
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seek to have the decree below enlarged in his favor. 
There is nothing anywhere which will warrant a dimi- 
nution, and we therefore say, that we are entitled to 
an affirmance of the deeree below, as against appel- 
lants, in respect to the amount of their liability. 

During the pendency of the appeal, the property 
has remained in the possession of the defendants. We 
sought to get possession of in on a writ of restitution, 
which was granted by the court below, and recalled 
by this court. (wnt v. Oliver, 109 U. S., 177.) And 
because we have not had the possession, the decree 
below, with its interest, should be increased by a prop: 
eramount, to compensate us for our loss of the use of 
the property, from the llth day of June, 1880, down 
to the present time. The master below fixed this use 
at $3875 per year. This, with interest. on the deferred 
payment, would amount to about $2725; and we think 
this should be added to the money decree, and the 
interest thereon, as found by the court below. 

This litigation has lasted from 1869, till now. It 
found the appellee in active middle age. It will leave 
him an old man, but cheered by the fruits of the tardy 


justice which an affirmauce will give him. 
ALFRED RUSSELL, 
Attorney for Appellee 
CU. F. BURTON, 
Of Counsel, 
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] UNITED STATES, 
Eastern District of Pennsylvania, set: 


The President of the United States to the judges of the cireuit court of 
the United States in and for the eastern district of Pennsylvania, 
greeting : 


Because that in the record and process and also in the rendering of 
judgment in a suit before you, between Lamont du Pont, plaintiff, and 
John F. Hartranft, collector of customs for the district of Philadelphia, 
defendant, in a plea of trespass in the case, a manifest error has inter- 
vened to the great damage of the said John F. Hartranft, collector, &e., 
as in his complaint has been stated ; and as it is just and proper that the 
error, if any there be, should be corrected in due manner, and that full 
and speedy justice should be done to the parties aforesaid in this behalf, 
you are hereby commanded that if judgment thereof be given, then under 
your seal, you do distinetly and openly send the record and process in the 
suit aforesaid with all things concerning them and this writ, so that you 
have the same before the honorable the justices of the Supreme Court of 
the United States, sitting at Washington, D. C.,on the second Monday of 
October next, that the record and process aforesaid being inspected, they 
may cause to be done thereupon what of right ought to be done. 

Witness the honorable Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at Philadelphia, this second day of May, A. 
D. one thousand eight hundred and eighty-three, and in the one hundred 
and seventh year of the Independence of the said United States. 

[SEAL. ] SAMUEL BELL, 

Clerk of Cireuit Court, U.S. 


2 THE UNITED STATES OF AMERICA, 88: 


To Lamont du Pont, greeting : 

You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the second 
Monday of October next, pursuant to a writ of error filed in the clerk’s 
office of the cireuit court of the United States for the eastern district of 
Pennsylvania, in the third cireuit wherein John F. Hartrantt, collector of 
customs for the district of Philadelphia plaintiff, and you are defendant 
in errox, to show cause, if any there be, why the judgment rendered 
against said plaintiff in error, as in said writ of error mentioned, shall not 
be corrected, and why speedy justice should not be done to the parties in 
that behalf. 

Witness my hand this 3rd day of May, in the year of our Lord one 
thousand eight hundred and eighty-three. 


WM. BUTLER, Judge. 


ho 
er 


[ hereby accept service of the within citation for L. du Pont, and 
the clerk will please enter my appearance for him. 


FRANCIS J. GOWEN 


May 5, 1883. 
16412 
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3 In the cireuit court of the United States in and for the eastern dis- 
trict of Pennsylvania, in the third circuit, 


LAMONT DU PoNT } 
Ss + 
; - No. 32. October sess., 1881. 
JOHN F. HARTRANFT, COLLECTOR OF CUS- { , 
toms for the district of Philadelphia. ] 


UNITED STATES OF AMERICA, 
Eastern district of Pennsylvania, 8s: 
Pleas and proceedings before the honorable the judges of the circuit court 
of the United States in and for the eastern district of Pennsylvania, in 
the third circuit of October session, 1881, No. 32. 


It is thus contained : 

Be it remembered that on the 2nd day of November, A. D. 1881, the 
defendant, by his attorney, John K. Valentine, esq., appears in open court 
and presents his petition for a w rit of certiorari to the court of common 
pleas No. 2, for the county of Philadelphia, which said petition being read 
is in the words following, to wit : 


4 In the circuit court of the United States for the eastern district of 
Pennsylvania, in the third circuit. 


The petition of John F. Hartranft, collector of customs for the district 
of Philadelphia, respectfully represents : 

That a suit has been commenced by summons case against him as de- 
fendant by Lamont du Pont in the court of common pleas No. 2, for the 
County of Philadelphia, in the State of Pennsylvania, to September term, 
1881, No. 531. 

That the said suit is brought on account of an act done by him under 
the revenue laws of the United States, as collector of the customs for the 
district of Philadelphia; the said suit being to recover a certain sum of 
money paid for and on account of the said plaintiffs, to the said defendant 
as collector aforesaid, as duties on certain merchandise. 

Your petitioner respectfully prays that the said cause may be entered on 
the docket of your honorable court, and proceeded in as a cause therein 
originally commenced, and that a writ of certiorari be immediately issued 
by the clerk of your honorable court, to the said court of common pleas No. 
2, for the county of Philadelphia, to send to the said circuit court of the 
United States the record and proceedings in said cause, according to the 
provisions of the act of Congress in such case made and prov ided. 

And he will ever pray, &e. 


J. F. HARTRANFT, Coll, 


John F. Hartranft, being duly sworn, says that the facts set forth in the 


above petition are true, to the best of his knowledge and belief. 
J. F. HARTRANFT. 


Sworn and subscribed before me this 3lst day of October, 1881. 
[SEAL. ] E. H. BAILEY, 
Notary Public. 
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I hereby certify that, as counsel for the above petitioner, I have exam- 
ined the proceedings against him, and carefully inquired into all the mat- 
ters set forth in the above petition, and that 1 believe the same to be true. 

JOHN K. VALENTINE, 
Att'y for Def’t. 

(Indorsed:) No. 32. October sessions, 1881. Cireuit court United 
States, eastern district of Pennsylvania, in the third cireuit. Lamont du 
Pont vs. John F. Hartranft, collector, &c. Petition for certiorari. John 
K. Valentine, attorney for petitioner. Filed November 2, 1881. 

Whereupon a writ of certiorari issued in the following words, to wit: 


5 UNITED STATES OF AMERICA, 
Eastern District of Pennsylvania, sect: 

The President of the United States to the honorable the judges of the 
court of common pleas No. 2 for the county of Philadelphia and State 
of Pennsylvania, greeting : 

Whereas lately in your said court of common pleas No, 2, suit was 
brought against John F. Hartranft, collector of customs for the district 
of Philadelphia, by Lamont du Pont, of your September term, 1881, No. 
531, which said suit, as it is said, is still pending before you in the said court 
of common pleas No. 2, undetermined ; and whereas on the application of the 
said John F. Hartranft, collector, &ec., to the cireuit court of the United 
States for the eastern district of Pennsylvania, in the third circuit, on a 
suggestion supported by proper evidence, that the said suit was brought 
on account of an act done by him, under color of his office as collector of 
customs for the district of Philadelphia, the said suit having been brought 
to recover certain moneys paid by the said plaintiff to the said John F. 
Hartranft, collector, &e., aforesaid, for duties on certain merchandise 
claimed to be due and owing from the said plaintiff to the United States 
of America, and praying that a writ of certiorari may be immediately 
issued by the clerk of the said circuit court of the United States, directed 
to the said court of common pleas No. 2, to send to the said cireuit court 
of the United States, the record and proceedings in the said cause, accord- 
ing to the provision of the act, of Congress, in such case made and provided, 

Wherefore you are hereby commanded to transmit, under your seal, the 
record and proceedings of the said suit, with all things thereunto relating, 
unto the said cireuit court of the United States, to be holden at Philadel- 
phia, for the eastern district of Pennsylvania, in the third cireuit, on the 
first Monday of November instant, plainly and distinctly, inas full and am- 
ple manner as it now remains before you, together with this writ, so that 
the said cireuit court of the United States may be able therein to proceed 
and do what shall appear of right ought to be done. 

Witness the honorable Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at Philadelphia, this second day of Novem- 
ber, A. D. 1881, and in the 106th year of the Independence of the United 
States. 


{ [SEAL U. 8s. CIRCUIT CoURT | SAMUEL BELL, 
| E. DIST. OF PA, j Clerk of Cireuit Court, U.S, 
54 (Indorsed :) No. 32. October sess. 1881. Circuit court, U.S. 


Du Pont vs. Hartranft, collector, &e. Writ of certiorari. Filed 
November 21, 188}. 


1 HARTRANFT, COLLECTOR, &C., VS. DU PONT. 
6 Exemplification. 


PHILADELPHIA CounNTY, 
State of Pennsylvania, set: 

Among the records and prunibdiogs of the court of common pleas No. 2, 
for the county of Philadelphia, State of Pennsylvania, the following may 
be found as matter of file and of record at No. 531 , Sept. term, 1881, to 
wit: 

Docket entries, September term, 1881. 


(On the margin:) F. J. Gowen 531. J. K. Valentine 10, 26, ’81. 
Lamont du Pont vs. John F. Hartranft. 


Sum’s case. Exit. Oct.17, 1881. Ret. Ist Mon., Nov. 1,1881. Served. 
Nov. 5, 1881. Certiorari from cireuit court of U. S. brought into 


office. 
' Certified from the record this 14th day of November, A. D. 1881. 
[SEAL C. P.] F. H. SMITH, 
Pro Proth’y. 
7 LAMONT DU wages, 


vs, » P., No. Sept., 1881. No. 
JoHN FF, HARTRANF a . : 


Issue summons case as above. Returnable lst Mon. of November, 
1881. 
FRANCIS J. GOWEN., 
Oct. 17, 1881. 
To Proth’y. 


(Endorsed :) No. 531. Sept.,1881. C. P. No.2. Du Pont vs. Hart- 
ranft. Precipe. Sum’s case. Francis J. Gowen. Filed Oct. 17, 1881. 


x Summons. 


CounTY OF PHILADELPHIA, 88: 


The Commonwealth of Pennsylvania, to the sheriff of the county of Phila- 
delphia, greeting : 

We command you, that you summon John F. Hartranft, late of your 
county, so that he be and appear before our judges at Philadelphia, at 
our court of common pleas No. 2, for the county of Philadelphia, to be 
holden at Philadelphia, in and for said county of Philadelphia, the first 
Monday of November next, there to answer Lamont du Pont, of a plea of 
trespass on the case, ete. And have you there this writ. 

Witness the honorable J. 1. Clark Hare, president of our said court, at 
Philadelphia, the seventeenth day of October,in the year of our Lord one 
thousand eight hundred and eighty-one. 

[SEAL COURT, C. P. | F.C. MANDERSON, 


Pro Prothonotary. 


9 (Indorsed :) 531. Sept. term,1881. C. P., No. 2. Lamont du 
Pont vs. John F. Hartranft. Summons case. Francis J. Gowen. 
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Served John F. Hartranft, by giving to him, October 24, 1881, a true 
and attested copy of the within writ and making known to him the con- 
tents thereof. So answers. 

THOS. H. STOKLEY, 
Deputy Sheriff. 
| ENOCH TAYLOR, Sheriff. 
10 LAMONT DU PoNnT ) 
| vs, >€. P., No. 2. Sept. t., 1881. No. 531. 
Joun F. Harrranrr. } 


The proth’y will enter my appearance for the defendant in the above 
case, 
JOHN K. VALENTINE, 
Att'y for Def’t. 

To Proth’y, C. P. 

10, 28, ’81. 

(Endorsed :) 031. Sept. t., 1881. C. P., No.2. Lamont du Pont vs. 
John F. Hartranft. Order for appearance. Filed October 26, 1881. John 
K. Valentine, att’y for def’t. 


1] And afterwards, to wit, on the 4th day of March, A. D. 1882, 

the plaintiff, by his attorney, Francis I. Gowen, esq., comes into 
our said court here and files his narr., which, being read, is as follows, to 
wit ° 


In the cireuit court of the United States in and for the eastern district of 
Pennsylvania. 
LAMMoT pU PoNT 
vs. » 
Joun F. Harrranrt. } 


John F. Hartranft, late of the district aforesaid, was summoned to an- 
swer Lammot du Pont of a plea of trespass on the case, &e. 

Whereupon the said plaintiff, by Francis I. Gowen, his attorney, com- 
plains as follows: 

The said plaintiff, at the time of the seizure and payment hereinafter 
referred to, was and still is the owner of a certain wooden boat called the 
Repauno, of the dimensions following : Tonnage, 3,%)5 tons ; length from 
out to out, 8ft.; width of beam from out to out, 8 ft.; depth of hold from 

gunwale to keel, 3 ft. 9 inches; deaft of water, 2 ft. 1 inch; 
12 which said boat was an open one, without deck as to about one- 

third of the length, and as to the remaining two-thirds, was decked 
over as a measure of safety, being too small to live on the Delaware River 
in stormy weather as an open boat. The said boat was propelled by a 
small steam engine with a cylinder of 7 inches stroke of piston and 5 
inches diameter, and was used for carrying the said plaintiff and the 
superintendent of the works belonging to the plaintiff, hereinafter referred 
to, from Chester, in the State of Pennsylvania, across the Delaware River 
to Thompson’s Point, in the State of New Jersey, where are situated cer- 
tain works for the manufacture of powder, &c., owned and operated by 
the said plaintiff, and back again, and was occasionally used for carrying 
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across the said river one or more of the emplovés of said work and small 
i quantities of supplies intended for the use and used at said works. The 
| said boat was not engaged in the carriage of transportation of goods or 
passengers for hire or reward, nor were any freight or passengers trans- 
r ported or carried by it save as aforesaid, nor did said boat navigate 
13 the Delaware River or any navigable waters of the United States 
save as aforesaid. | 
On the 20th day of August, A. D. 1880, and for a considerable period 
thereafter the said boat was engaged as aforesaid in the navigation under 
steam of said Delaware River, without having any certificate of inspection 
1 in force and without having undergone the inspection required by the in- 
1 spection laws of the United States, in the case of vessels embraced within 
the provisions of said laws. 
The said defendant, John F. Hartranft, was the collector of customs of 
the United States in and for the port of Philadelphia, State of Pennsyl- 
vania, and district aforesaid, and pretending and alleging that by reason 
of the non-inspection as aforesaid of said boat, the said plaintiff had be- 
come liable to the fine imposed by section 4499 of the Revised Statutes 
‘of the United States, and that the said vessel was by said section liable to 
seizure for the enforcement of the said fine, he, the said John F. Hartranft, 
intending to enforce the payment by said plaintiff of said fine of $500, 
wrongfully and by force seized and took into his possession and 
\ 14 control, to wit, in the district aforesaid the said boat, and kept and 
detained the same and refused to surrender it to plaintiff, though 
requested so to do, without payment being first made by said plaintiff to 
him, the said John F. Hartranft, of the said sum of $500, whereby the 
said plaintiff was forced and compelled, in order to regain possession of 
the said boat, to pay the said defendant the said sum of $500. 

And thereupon, to wit, on the 5th day of April, A. D. 1881, to wit, at 
the district aforesaid, the plaintiff paid the said sum of $500 for the pur- 
pose of recovering possession of his said boat, and thereafter the said plaint- 
iff gave the said defendant due notice in writing of his, the said plaintiff’s, 
grounds of objection to the decision of the said defendant in the premises 
and of the said plaintiff’s intention to appeal therefrom to the Secretary 
of the Treasury, and in pursuance of such notice the said plaintiff duly 
appealed to the Secretary, and the said appeal was afterwards rejected, and 
plaintiff avers that the said defendant received the said sum of $500, to 

the plaintiff’s use and to be paid to the plaintiff when requested, 
15 whereby and by reason of the said sum being wholly unpaid an 

action hath accrued to the plaintiff to demand and have from the 
defendant the said sum of $500, yet the defendant although often requested 
hath not paid the said sum or any part thereof to the plaintiff, but to do 7 
this hath wholly, refused and still refuses to the damage of the said plaint- 
iff one thousand dollars, and therefore he brings his suit. 

FRANCIS I. GOWEN, 
For PVF. 
Marcu 4, 1882. 
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(Endorsed :) Circuit court of the United States, eastern district of Penna., 
October sess., 1881, No. 32. Du Pont vs. Hartranft. Narr. Enter rule . 


on def’t to plead in two weeks or judgment sec. reg. Filed March 4, 1882. 
Francis 1. Gowen. | 
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16 And afterwards, to wit, on the 15th day of March, A. D. 1882, 

the defendant, by his attorney, John K. Valentine, esq., comes into 

our said court here and files his plea, which is in the words following, to 

wit: 
C. C. U.S., E. D. of Pa., 32, Oct. sess., 1881. 

Du Poyt ) 
vs. a 
Harrraxrr. } 

And now, the said defendant, by his attoruey, John K. Valentine, es- 
quire, comes and defends the wrongs and injury when, ete., and says that 
he did not undertake or promise in manner and form as the said plaintiff 
has above thereof complained against him, and of this he puts himself upon 
the country. , 
JOHN K. VALENTINE, 

Atty for Defendant. 
(Endorsed:) 32. Oct. sess., 1881. C. C. U.S. E. D. of Pa. Du Pont 


— 


vs. Hartranft. Plea. Filed March 15,1882. J. K. Valentine, att’y for 
def’t. 


17 And thereupon it is ordered that a jury come to try the issue 
joined in this cause. | 
And afterwards, to wit, on the 2nd day of April, A. D. 1883, came the 
parties aforesaid, and the jurors of the jury aforesaid being called likewise 
came, to wit: 


1. Edward 8. Silliman. 7. Alfred W. Allen. 

2.. Thomas Johnston. 8. Theophilus U. Neff. 
3. John M, Driver. 9. Henry S. Cope. 

4. J. Warren Ingersoll. 10. Jackson MecAbee. 
5. William T. Kirk. 11. Wesley White. 

6. William H. Hulick. 12. Seymour Raymond. 


Who are duly empanelled, returned, chosen, tried, and sworn or affirmed 
to speak the truth in the issue joined, Xe. 

And on the day and year last aforesaid the jurors aforesaid, upon their 
oaths or affirmations aforesaid, respectively do say that they find for the 
plaintiff and assess the damages at five hundred dollars ($500) with point 
of law reserved. 


18 Point reserved 
C. C. U. S., Oct. sess., 1881. 
LAMONT pU PONT 1 


Us. 
JoHN F. HARTRANFT, COLLECTOR, &e. 


LAMONT DU Pont, having been called by the plaintiff, testified as fol- 
lows : 

In April, 1881, I resided in Wilmington, Delaware. Have powder 
works opposite Chester; I am the owner of a wooden boat—the Rapanno 
—and was at that time. Her dimensions are 38 feet 11} inches in length, 
out and out. Length of water-line, 37 feet; length of keel, 34 feet ; 
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width of beam, 8 feet ; inside timbers, 6 feet 9 inches; depth of hold from 
gunwale to keel, 3 feet 9 inches; draft of water, 2 feet 1 inch. It was an 
open boat without any covering, and had a small engine and boiler. Now 
the front portion is boarded over. It was to transport me and my super- 
intendent across the Delaware. When she was seized she was sailing with- 
out inspection papers. I paid a fine of $500 to get possession of her to 

the collector of the port. I made a protest and filed an appeal to 
19 the Secretary, as required by law. 


Cross-examined., 


I owned her in the shape she is now about 18 months. I put a new 
boiler and engine in her. She had them when I bought her. She was 
built in Wilmington, Delaware, and had been used a few trips as a pleas- 
ure boat. She is about 5 or 6 years.oid. I have had her about 3 years. 
I have used her the whole time to carry myself and superintendent from 
Thompson’s Point to Chester. Thompson’s Point is about 2 miles from 
Chester, on the other side of the Delaware River. When not in use she 
lies at Thompson’s Point. Myself and superintendent, when he lived at 
Chester, occasionally took across workingmen. We have had nine or ten 
on her. I suppose she would carry 25 if the water was smooth. She 
had been inspected, and her papers had expired, and she had no papers 
at the time. This time it was an omission on my part which was not in- 
tentional. Cannot say whether the engineer was licensed. 


Re-examined., 


She never carried any freight or passengers for hire. 


20 The jury found the vessel to be of the size and description, and 
to have been used as stated in the foregoing testimony, and the 
court reserved the point as follows : 

If the court should be of the opinion that a vessel of the size and de- 
scription, and used as found by the jury, is liable to inspection under the 
statutes of the United States, the verdict and judgment to be entered for 
the defendant non obstante veredicto; and if the court should be of the 
opinion that such a vessel is not liable to such inspection then, the judg- 
ment to be entered for the plaintiff as the verdict. 


21 And afterwards, to wit, on the 4th day of April, A. D, 1883, the 

defendant, by John K. Valentine, esq., his attorney, comes into our 
said court here and files a motion for judgment for defendant non obstante 
veredicto, which is as follows, to wit : 


C.C. U.S. Oct. sess., 1881. 


LAMONT DU PONT 
vs. No. 32. 
JoHN F. HARTRANFT, COLLECTOR, &C. 
And now, to wit, April 4th, 1883, comes John K. Valentine, esq., at- 
torney for defendant, and moves for a judgment for defendant in the above 
case non obstante veredicto, upon tie point reserved by the court. 


(Endorsed :) 32. October sess., 1881. C.C.U.S. Du Pont vs, Hart- 


rauft. Motion for jud ment-for defendant non obstante veredicto. Filed 
April 4, 1883. John K. Valentine, att’y for def’t. 


~- ee — = 
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22 And afterwards, to wit, on the 18th day of April, A. D. 1883, 
this cause coming on for argument on motion for judgment for de- 
fendant non obstante veredicto was argued by counsel for the respective 
parties, whereupon the court deny the motion for judgment for defendant, 
and order judgment to be entered on the verdict in favor of plaintiff and 
against the defendant for the sum of five hundred dollars ($500). 
Whereupon judgment is entered accordingly. 


bo 
. 
we 


In the cireuit court of the United States for the eastern district of 
Pennsylvania, in the third cireuit. October session, 1881, No. 
32. 


LAMONT Du PONT 
US, 
JoHn F, HARTRANFT. 


Be it remembered that in the sessions of October, A. D. 1881, came the 
said plaintiff into the said court, and impleaded the said defendant in a 
certain plea of trespass on the case, &e., in which the said plaintiff declared 
(prout narr.) and the said defendant pleaded (prout pleas). And thereupon 
issue was joined between them. 

And afterwards, to wit, at a session of said court, held at the district 
aforesaid before the honorable William MecKennan, judge of the said cir- 
cuit court of the United States, and the honorable William Butler, judge 
of the district court of the United States, on Monday, the second day of 
April, A. D. 1883, the aforesaid issue between the said parties came to be 
tried by a jury of the said district for that purpose duly empannelled (prout 
list of jurors), at which day came as well the said plaintiff as the said de- 
fendant, by their respective attorneys ; and the jurors of the jury aforesaid 
impannelled to try the said issue being also called, came, and were then 
and there in due manner chosen and sworn or affirmed to try the said is- 

sue; and upon the trial the counsel of the said plaintiff called. 
24 L. pu Pont, having been sworn, testified as follows: I am the 

plaintiff in this ease. In April, 1881, and previous thereto, I re- 
sided at Wilmington, Delaware. I was then and am now engaged in the 
business of manufacturing powder. My works are located at Thompson’s 
Point, New Jersey, almost opposite Chester, Pennsylvania. I am the 
owner of a wooden boat called the Repanno; [I owned her in 1881 and 
previous thereto ; her dimensions are as follows: Length from out to out, 
38 feet 11 and one-half inches ; length at water-line, 37 feet; length of 
keel, 34 feet ; width of beam, 8 feet ; width inside timbers, 6 feet 9 inches; 
depth of hold from gunwale to keel, 3 feet 9 inches ; draft of water, 2 feet 
1 inch; engine, 5 inches diameter of cylinder, 7 inches stroke of piston. 
She was, when I got her, an open boat, without any covering. I had front 
part boarded over as she used to dip under in rough water. The boat has 
a small engine and boiler. She has been, ever since I purchased her, and 
is now, used to carry me and my superintendent from Chester to Thomp- 

son’s Point, across the Delaware River. She would also sometimes 
25 carry our supplies and tools for our workmen, and, very rarely, 

some of the workmen who wanted to go to Chester would be car- 
ried over. 

16412——2 


10 HARTRANFT, COLLECTOR, &C., VS. DU PONT. 


This boat was seized by the revenue officers ; at the time of the seizure 
she was sailing without having inspection papers ; I came to Philadelphia 
and paid a fine of $500 imposed against me ; 1 paid it to the deputy 
collector ; I paid it under protest ; [ afterwards filed a written protest and 
notice of intention to appeal to Secretary of Treasury ; I also filed appeal 
to Secretary of Treasury, which appeal was rejected. 

Ciensiiidibiaiaioe 

I have owned the boat in present shape about 18 months; I put new 
engine and boiler in her after I bought her; she had boiler and engine 
when I bought her ; she was built in W ilmington ; had been used before 
I bought her for a few pleasure trips; she is about 5 or 6 years old; I 
have had her for about three years; I have used her the entire time to 
carry myself and superintendent from Chester to Thompson’s Point and 
back ; Thompson’s Point is about 2 miles below Chester on other side of 

_viver; when not in use lies at Thompson’s Point ; a few times 

26 workmen were taken across river in her; we have carried 9 or ten 

in her at one time; she could float 25 if water were smooth and if 

there were space enough for them ; she had been i inspec ‘ted, but papers had 

run out; I had not let them expire for purpose of testing the question 

whether she was liable to inspection ; it was an omission; I cannot say 
whether the engineer was licensed. 


Re-examination : 
She never carried any freight or persons for hire. 


Witi1aMm D. Smuira sworn: Am deputy collector of customs for port 
of Philadelphia ; Mr. Du Pont paid the fine of $500 on April 6th, 1881; 
filed written protest and notice of intention to appeal on April 16th, 1881; 
appealed to Secretary of Treasury on May 4, 1881 ; the appeal to Secret: ry 
was rejected. 

Closed ; defendant offers no evidence. 


Whereupon the jury found the vessel to be of the size and dese ‘ription, 

and to have been used as stated in the foregoing testimony, and for 

27 the plaintiff in the sum of five hundred dollars, subject to the 
opinion of the court upon the following point of law reserved : 

If the court should be of the opinion that a vessel of the size and de- 
scription, and used as found by the jury, is liable to inspection under the 
statutes of the United States, the verdict and judgment to be entered for the 
defendant non obstante veredicto ; and if the court should be of opinion that 
such a vessel is not liable to such inspection, then the judgment to be en- 
tered for the plaintiff, as the verdict, for the sum of five hundred dollars 
with interest from the fifth day of April, 1881. 

And afterwards, to wit, on the eighteenth day of April, 1883, the learned 
court entered judgment for the plaintiff aforesaid, upon the verdict afore- 
said, for the sum of five hundred dollars, with interest from the fifth day 

of April, 1881. 
28 And thereupon the counsel for the said defendant did then and 
there except to the aforesaid judgment and opinion of the said 
court, and inasmuch as the said judgment and opinion, so excepted to, do 
not appear upon the reeord— 
The said counsel for the said defendant did then and there tender this 
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bill of exceptions to the said judgment and opinion of the said court, and 

requested the seal of the judge aforesaid should be put to the same, ac- 

cording to the form of the statute in such case made and provided. And 

thereupon the aforesaid judge, at the request of the sae for the 

defendant, did put seal to this bill of exceptions, pursuant to the aforesaid 

statute in such case made and provided, this first day of May, A. D. 1883. 
, W. McKENNAN. [L. 8. ] 


(Indorsed:) 32. Oct. sess., 1881. Circuit court United States, east- 
ern district of Pennsylvania. Bill of exceptions, Lamont du Pont vs. 
John F. Hartranft. Presented Ap’l 28, 1°83. W.Mck.,cir.J. Agreed 
to. F. 1. Gowen. Filed May 1, 1883. 


29 UNITED STATES OF AMERICA, 


Eastern District of Pennsylvania, sect : 


[, Samuel Bell, clerk, do hereby certify the foregoing to be a true and 
faithful copy of the record and proceedings of the circuit court of the 
United States in and for the eastern district of Pennsylvania, in the third 
circuit, in acertain suit therein lately depending between Lamont du Pont, 
plaintiffyand John F. Hartranft, collector of customs for the district of 
Philadelphia, defendant. 

In testimony whereof I have hereunto subscribed my name and affixed 
the seal of the said court at Philadelphia this 12th day of June, A. D. 
1883, and in the 107th year of the Independence of the United States. 

[SEAL. | SAMUEL BELL, 

Clerk Cireuit Court U. 8. 


(Indorsement on cover:) No. 237. John F. Hartranft, collector of 


customs for the district of ata plaintiff in error, vs. Lamont 
du Pont. E. Pennsylvania C. C. U.S. Filed 22d June, 1883. 
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Supreme Court of the United States, 


OcToBER ‘l'erM, 1885. 


Jonn F. Harrranrt, Collector, &c., 
vs. No. 237. 
LAMONT Du Pownr. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT OF PENN. 
SYLVANIA. 


Brief’ for the Plaintiffin Error. 


Supreme Court of the United States. 
Octroser TrErRM, 1885. 


Joun F. Hartranrt, Collector, &c., 
vs. No. 237. 
Lamont Du Pont. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT OF PENN. 
SYLVANIA. 


Brief for Plaintiff in Error. 


This is an action brought by the defendant in 
error in the court of common pleas, No. 2, of 
Philadelphia, and thence removed by certiorari 
to the circuit court of the United States for the 
eastern district of Pennsylvania (pp. 2, 3), to 
recover back the sum of 5500, which had been 


exacted by the plaintiff in error from the defend- 
14132 
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ant in error under section 4499, Revised Statutes, 
as the penalty for failing to have a certain steam- 
boat inspected as required by law, and which 
sum defendant in error was compelled to pay in 
order to release the said steamboat from the seiz- 
ure under which it had been placed by the said 
plaintiff in error in consequence of said alleged 
violation of the inspection law. 


To the declaration (pp. 5,6) the defendant 
pleaded non assumpsit (p. 7). 


At the October session, 1881, the issue was 
tried and a verdict rendered for the plaintiff, 
subject to the following case: 


The plaintiff resided at Wilmington, Delaware, 
and was a manufacturer of powder. His works 
were at Thompson’s Point, New Jersey, almost 
opposite Chester, Pennsylvania. The plaintiff 
and his superintendent were accustomed to cross 
the river Delaware in a small boat propelled by 
an engine with a seven-inch stroke, and some- 
times supplies and tools for plaintiff’s workmen, 
and, very rarely, workmen would be carried 


3 

across the river in this boat. The dimensions of 
the boat were, 38 feet 114 inches in length, out 
and out; length of water line, 37 feet; length 
of keel, 34 feet; width of beam, 8 feet; inside 
timbers, 6 feet 9 inches; depth of hold from gun- 
wale to keel, 3 feet 9 inches; draught of water, 
2 feet 1 inch (pp. 7-8). 

Plaintiff had owned the boat in present snape 
about eighteen months, and put a new engine 
and boiler in her after he bought her. She was 
built in Wilmington, and had been used for 
pleasure trips, but since plaintiff bought her to 
carry him and his superintendent to and fro be- 
tween Chester and Thompson Point, and as many 
as nine or ten have been carried in her, and she 
could float. twenty-five in smooth water if there 
was space enough for them. She had been in- 
spected, but her papers had been allowed “to 
run out,” but accidentally and not for the pur- 
pose of testing the question whether she was lia- 
ble to inspection. 

It also appeared that Mr. Du Pont had duly 
protested and appealed to the Secretary of the 
Treasury (R., pp. 9, 10). 
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Upon this presentation of facts. defendant 
moved for judgment, non obstante veredicto, but 
his motion was denied, and thereupon he ten- 
dered a bill of exceptions (R, pp. 9-11). 


Error assigned. 


The judgment is erroneous in this, that it 
should have been for the defendant, upon the 
facts or case to which the verdict was subject. 


Argument. 


Section 4399, Revised Statutes, provides that— 

Every vessel propelled in whole or in part by 

steam shall be deemed a steam-veseel within the 
meaning of this title. 


Section 4400, Revised Statutes, provides that— 


All steam-vessels navigating any waters of the 
United States which are common highways of com- 
merce, or open to general or competitive navigation, 
excepting public vessels of the United States, 
vessels of other countries, and boats propelled in 
whole or in part by steam for navigating canals, 
shall be subject to the provisions of this title. 


Section 4418, Revised Statutes, provides that 
“the local inspectors shall also inspect the boil- 
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ers of all steam-vessels before the same shall be 
used, and once at least in every year thereafter.” 
It then proceeds to specify, with great particular- 
ity, the mode in which boilers shall be tested. 


Section 4421, Revised Statutes, provides that— 


When the inspection of a steam-vessel is com- 
pleted and the inspectors approve the vessel and © 
her equipment throughout, they shall make and sab- 
scribe a certificate to the collector or other chief 
officer of the customs of the district in which such 
inspection bas been made, in accordance with the 
form and regulations prescribed by the board of 
supervising inspectors. Such certificate shall be 
verified by the oaths of the inspectors signing it be- 
fore the chief officer of the customs of the district, 
or any other person competent by law to administer 
oaths. If the inspectors refuse to grant a certifi- 
cate of approval, they shall make a statement in 
writing, and sign the same, giving the reasons for 
their disapproval. 


Section 4499, Revised Statutes, under which 
the seizure was made, provides that— 


Src. 4499. If any vessel propelled in whole or in 
part by steam be navigated without complying with 
the terms of this title, the owner shall be liable to 
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the United States in a penalty of $500 for each 
offense, one-half for the use of the informer, for 
which sum the vessel so navigated shall be liable, 
and may be seized and proceeded against by way 
of libel in any district court of the United States 
having jurisdiction of the offense. 


It is submitted that the term ‘‘vessel,” as em- 
‘ployed in the law regulating steam vessels, is 
nomen generalissimum, and intended to include 
craft of every kind propelled by steam. 


Stormonth’s Dictionary, an authoritative work, 
defines “‘ vessel,” in one of its acceptations, to be 
“a hollow structure made to float on water; a 


ship, in general.” 


According to Webster, a vessel is “ any struct- 
ure made to float upon the water, for purposes 
of commerce or war, whether impelled by wind, 
steam, or oars;” and according to the Imperial 
Dictionary it is ‘‘a ship; a craft of any kind, 
but usually one larger than a mere boat.” 


Surely, then, in view of these various defini- 
tions, it would be something strange in con- 
struing a statute made for the purpose of putting 


7 


safeguards around the use of so dangerous an 
agency as steam, to take the word ‘‘vessel” in a 
narrow, restricted sense. 

It may be that the steamboat in question is not 
engaged in carrying passengers generally, but it 
is admitted by Mr. Du Pont in his testimony 
that he does carry workmen across the Delaware 
River in her. That is, however, immaterial, for 
the steamboat navigates the highways of com- 
merce, and, when at her moorings, is necessarily 
near vessels of all sorts, and in either case, par- 


ticularly the latter, an explosion of her boiler 


would be likely to produce loss of life in other 
vessels or on shore. 

It is not easy, then, to see upon what plea or 
pretext it can be urged that the life-protecting 
regulations prescribed by law for the govern- 
ment of steam-vessels do not apply to all kinds 
of craft using steam as a motive power, and nav- 
igating waters subject to the jurisdiction of the 
United States. 

But the steamboat in question was engaged in 
inter-State commerce, and for that reason, also, 
was subject to the regulations of Congress. 
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It is firmly established, that ‘‘commerce,” as 
used in the Constitution, embraces, not only 
traflic, but intercourse and navigation (Gibbons ». 


Ogden, 9 Wh. 1). 


That intercourse, ndt tinctured with traffic or 
business of any kind, is ‘‘commerce,” is well ex- 
_emplified by the laws of the United States reg- 
ulating intercourse between our people and the 
Indian tribes, and, even, ‘‘individual members 
of such tribes” (U.S. v. 43 gallons of whisky, 
93 U.S. 195; U.S. v. Holliday, 3 Wall, 417), it 
being well understood that ‘‘commerce” is the 
same thing, whether with foreign nations or among - 
the States or with the Indian tribes. Any regu- 
lation, therefore, of intercourse with an Indian 
tribe or “individual members thereof,” which is 
valid under the commercial power, would also 
be valid if applied to intercourse between the 
people of the several States, unless in conflict 
with some other provision of the Constitution. 


It would seem, then, hardly to admit of ques- 
tion that the daily transit of the defendant in 
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| error and his superintendent across the river 
¥ Delaware and back between Chester, Pennsyl- 
vania and his powder-works at Thompson’s Point, 
New Jersey, is inter-State commerce, being 


: intercourse, and that, too, of a business kind; 
or that the steamboat in question, being the nav- 

| igation by which that intercourse is carried on, 
, is subject to the commercial power of Congress. 
It is submitted, therefore, that the judgment 

should be reversed, with instructions to the court 

below to enter judgment for the defendant, the 

_ plaintiff in error. 


WM. A. MAURY, 
, Assistant Attorney-General. 
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Supreme Court of the Umted States. 


Ocroner Term, A. D. 1885. 


— > _ 


GEORGE S. WELLS, SAMUEL Myerson, e/ @/., ) 


Ue, 
JosEPH Wikis, Sheriff, &c. 


Orro GOLDSTUKER ef a/. 
ie, 


JosEPpH Wi Lkrins, Sheriff, &c. 


GrorGE S. Weis, N. Nicwo.s, e¢ a/., 
Va, 


JosEPH Wikis, Sheriff, «ce. 


GEORGE S. WELLS, MArK FULLER, e¢ «7/., 


Va. 
JosEPH WiLkuys, Sheriff, Kc. 


GEORGE S. WELLS, JoHN Warts, ef ¢/., 
“s,. 
JOSEPH WILKINS, Sheriff, &e. 
GrEoRGE S. WELLS, Jonn Wuirte, eZ c/., 
UN, 


JosePpH Wikis, Sheriff, &ce. 
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In Error to the Circuit Court of the United States for the 


» No. 


) 


No. 


Northern District of Florida. 


- —_o a 


MOTION TO RE-INSTATE. 


Tucker AND THOMpsoN, of Counsel for the Plaintiffs in Error. 


. 658. 


. 660. 


. 661. 


662. 
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Supreme Court of the Chuted States, 
Octroper Term, A. D. 1885. 
GrorGE S. WELLS, SAMUEL Myerson, e/ a/., ) 
vs. No. 657. 
JosEPH WILKINS, Sheriff, &c. \ 
Orro GOLDSTUKER ef al. 
DS. LO. 658. 


JosEPH WILKINs, Sheriff, Ke. 


V8. o. 659. 


' N 

GEORGE S. WELLS, N. Nicwo.s, ef a/., ) 

YN 
JosEPH Wrikrns, Sheriff, &ce. \ 


GrorGce S. Wetis, Mark FULLER, e a7., 
V8. No. 660. 
JoserpH Wiikrys, Sheriff, «ce. 
GEORGE S. WELLS, JoHn WHITE, ef a/., ) 
ve, -No. 661. 
JosEPH WILKINS, Sheriff, &c. \ 


GrorGce S. WELLS, Joun Wurire, ef ai., ) 
V8. No. 662. 


JosEPH WiLkrxs, Sheriff, «ce. \ 


In Error to the Circuit Court of the United States for the 
Northern District of Florida. 


- 


TuckER AND THompson, of Counsel for the Plaintiffs in Error. 


And now come the plaintiffs in error and move the Court 


2 


to reinstate the foregoing cases numbered 657, 658, 659, 660, 
661, 662, respectively, on the following grounds, to wit : 


First. The affidavit taken by the defendant in error deny- 
ing that the subject-matter in dispute was within the juris- 
diction of this Honorable Conrt were taken ex parte and 
without any notice to the plaintiffs in error or their counsel 
of record. 


Second. That the subject-matter in dispute is of such 
value as to give this Honorable Court jurisdiction, and that 
the plaintiffs in error were taken by surprise in not having 
notice of any intention on the part of defend. wm error to 
deny the jurisdiction. 


Third. The defendant in error having by his agreement 
submitted the case upon its merits, he is now estopped from 
raising any question of jurisdiction. 

J. D. THOMPSON, 
T. De 8. TUCKER, 
of Counsel for Plaintiffs in Error. 


ARGUMENT. 


It will be observed that this is a motion to reinstate, very 
much in the nature of a petition for a rehearing. The dif- 
ference being, that on a petition for a rehearing there must 
have previously been some judgment of the court on the 
merits of the case, and on a motion to reinstate no such 
judgment is necessary. In order to fully understand this 
motion, it will be necessary for the Court to examine very 
carefully the record from the beginning, or at least from the 
suing out of the writ of error to its dismissal. Upon ex- 
amination, it will be found in the record at page 1, that this 
writ of error was taken at the March Term, A. D. 1884, of 
the Circuit Court of the United States for the Fifth Judicial 
Circuit, Northern District of Florida, sitting at Pensacola. 
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On suing out the writ the plaintiffs in error gave notice to 
the defendant in error of their intention to take testimony 
in relation to the value of the property in controversy so as 
to fix the jurisdiction of the Supreme Court. 

Vide Record, pages 27 and 28. 


The defendant in error appeared and the affidavits were 
taken and made a part of the Record, and there the question 
of jurisdiction ended. - The cases were then brought here and 
regularly docketed, to be heard on the merits. Subsequent 
to the docketing of the cases, and since the meeting of this 
Court, agreements were regularly signed and filed here, sub- 
mitting the cases to the Court. Since this submission, and 
without any order of Court or notice to the plaintiffs in error, 
the defendant comes in and files a number of affidavits, rais- 
ing an entirely new question, to-wit, the question of jurisdic- 
tion. Upon this new phase of the cases the plaintiffs in error 
have never been heard, had no notice of such a movement or 
intention until the judgment of the Court dismissing the 
‘ases informs them. Can this be done? We contend that it 
‘cannot. The parties having been all before the Court, having 
been present when the jurisdiction was established, the de- 
fendant is forever after estopped from denying or in any 


. way contesting the jurisdiction. 


Vide Bigelow on Estoppel, p. 3. 
Willard vs. Whitney, 49 Maine, 235. 
Balch vs. Shaw, 7 Cushing, 282. 
Chase vs. Walker, 26 Maine, 555. 
Dunlap vs. Glidden, 34 Maine, 517. 


Parker vs. Thompson, 3 Pickering, 429. 


If it should be contended that this is not the proper 


course, but that a new writ of error should be sued out, we 


answer, that if all the parties had been present in Court, and 
the Court was not satisfied on the point of jurisdiction, the 
plaintiffs in error would have been entitled to a continuance 


+ 


and for an order to take additional proof to sustain the 
jurisdiction. | 
United States vs. the Brig Union, 4 Cranch, 46. 


—_—- 


And even if this motion was not the proper one, the cases 
having been dismissed improperly, this Court will adopt the 


most expeditious way of placing them again on the docket, 
which would be by a motion to reinstate. 

| J. D. THOMPSON, 

| T. De S. TUCKER, 

Of Counsel for Plaintiffs in Error. 


The defendant in error will please take notice that on the 
19th day of April, A. D. 1886, the foregoing motion will be 
‘ ’ 5 a 
‘alled up for argument. 


J. D. THOMPSON, 
T. De S. TUCKER, 
Of Counsel for Plaintiffs in Error. 
To Messrs. C. C. Yonar and E. A. Perry, 
Of Counsel for Defendant in Error. 
Marcu 22, 1886. 


And your petitioners further pray that if the Court grant 
this motion, that an order may issue for the recall of the 
mandates which have issued in the several causes. 

ALEX. PORTER MORSE, 
of Counsel, 


Supreme Court of the Anited States. 


OCTOBER TERM, 1885. 


254. 


JAMES K. JOHNSON, WILLIAM J. CARO, ApMINistTRA- 
ror oF E. J. Caro, MATILDA C. DUVAL, anp IRENE 
C. WILLIAMS, Piarnstirrs in ERRor, 


v8. 


JOSEPH WILKINS, Suerirr, Ex-orricio ADMINISTRATOR 
DE BONIS NON OF THE Estate OF JAMES RUSHTON, DE- 
CEASED. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF FLORIDA. 


Motion to Reinstate and Decide Case on the Merits and to Recall 
Mandate. 


Arex. Porter Morss, of Counsel for Plaintiffs in Error. 


And now come the plaintiffs in error and move the Court 
to reinstate the foregoing case, on the following grounds, to 


wit: 


tee i 


First. That the subject-matter in dispute is of such value : 
as to give this honorable court jurisdiction, and that the 
plaintiffs in error were taken by surprise in not having 
notice of any intention on the part of defendant in error to 
deny the jurisdiction. 

Second. The defendant in error having by his agreement ghee 
submitted the case upon its merits, he 1s now estopped from ' erat 
raising any question of jurisdiction. 

In support of the motion to reinstate plaintiffs in error 
respectfully refer to the brief and affidavits filed in this court | ies 
heretofore, to wit, on Monday, the 19th day of April, 1886, eas 
in cases numbered 657, 658, 659, 660, 661, and 662, which 3 
relate, in part or in whole, to a like controversy where the 
real parties at interest are the same, and which grow out of 
the same subject-matter as the foregoing case. 

In addition to eases therein cited plaintiffs in error refer Me 
to Whiteside vs. Haselton and others, 110 U.S., p. 296. ee Het] 

And plaintiffs in error further pray that if the court grant Be 4 
this motion that an order may issue for the recall of the | He 3 
mandate heretofore issued in this cause. ees : 

Avex. Porter Morse, Bez es 


' Of Counsel for Plaintit’: in Error. 


WASHINGTON, D. C., April 26, 1886. 


— 


Supreme Court of the Elniter States. 


OCTOBER TERM, A. D. 1885. ; 


No. 657. 
i 8S. WELLS; malta: 
YERSON, * al. 


JOSEPH WILKINS, Sheriff, &ec. + 
No. 658. 
OTTO GOLDSTU KER, et..al. } 
va. 
JOSEPH WILKINS, Sheriff, &c. }° 
No. 659. 
GEORGE 8. WELLS, N. NICHOLS, et. al. . 
vs. 
JOSEPH WILKINS, Sheriff; &e. } 
No. 660. 
GEORGE 8S. WELLS, MARK FULLER, et al. } 
’ va, 
JOSEPH WILKINS, Sheriff, &€. } R 
No. 661. 
GEORGE Ss. WELLS, JOHN WHITE, et. al. 
va. 
JOSEPH WILKINS, Sheriff, &c. } 
No. 662. 
GEORGE 8S. WELLS, JOHN WHITE, et. al. } 
vs. 
JOSEPH WILKINS, Sheriff, &c. > 


In Error to the Circuit Court of the United States for the Northern 
Diatrict of Plorida. 


_ MOTION TO RE-INSTATE. 


Brief of C. C. Yonge, Se., of Cousel for Defendant in Error. 
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WASHINGTON 


Supreme Court of the uted States. 


OCTOBER TERM, A. D. 1885. 


No. 657. 
GEORGE 8S. WELLS, SAMUEL/ 
MYERSON, et. al. ' 
Vs. 
JOSEPH WILKINS, Sheriff, &e. $ 
No, 658. 
OTTO GOLDSTU KER, et. al. | 
Vs. 
JOSEPH WILKINS, Sheriff, &e. | 
No. 659. 
GEORGE 8. WELLS, N. NICHOLS, et. al. | 
Vs. 
JOSEPH WILKINS, Sheriff, &e. | 
| No. 660. 
GEORGE S&S. WELLS, MARK FULLER, et al. | 
Ve. 
JOSEPH WILKINS. Sheriff, &e. | 
No. 661. 
GEORGE Ss. WELLS, JOHN WHITE, et. al. | 
Vas. 
JOSEPH WILKINS, Sheriff, &e. | 
No. 662. 
GEORGE 8S. WELLS, JOHN WHITE, et. al. | 
Vs. 


JOSEPH WILKINS, Sheriff, &e. | 


In Error to the Cirenit Court of the United States for the Northern 
District of Florida. 


MOTION TO RE-INSTATE. 


Brief of C. C. Yonae, Sr., of Counsel for Defendant in Error. 
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Supreme Court of the Cited States. 


OCTOBER TERM, A. D. 1855. 


No. 657. 
GEORGE S. WELLS, SAMUEL/ 
MYERSON, et. al. \ 
Vs. 
JOSEPH WILKINS, Sheriff, &e. + 
No. 658. 
OTTO GOLDSTUKER, et. al. | 
Va. 
JOSEPH WILKINS, Sheriff, &e. } 
No. 659. 
GEORGE Ss. W™LLS, N. NICHOLS, et. al. 
Vs. 
JOSEPH WILIECINS, Sheriff, &e. } 
No. 660. 
GEORGE 8S. WELLS, MARK FULLER, et al. 
Vas. 
JOSEPH WILKINS. Sheriff, &e. } 
No. 661. 
GEORGE S. WELLS, JOHN WHITE, et. al. | 
Vs. 
JOSEPH WILKINS, Sheriff, &e. } 
No. 662. 
(FEORGE 8S. WELLS, JOHN WHITE, et. al. | 
Ves, 


JOSEPH WILKINS, Sheriff, &e. | 


In Error to the Circuit Court of the United States for the Northern 
District of Florida. 


MOTION TO RE-INSTATE. 


Brief of C. C. YonaGRr, Sr., of Counsel for Defendant in Error. 


The above stated cases were submitted on Brief during the 
present term of the court and were dismissed for the want of 
jurisdiction as to the value of the property in controversy. 

I see nothing in the Brief of the plaintiffs in Error in sup- 


ee ee 
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port of their motion to reinstate the cases,. requiring reply, 
except to deny the statement that there was any agreement to 
submit the cases on their merits. 

The stipulation filed is in these words (I speak from mem- 
ory): “Submitted for dismissal, affirmancy; reversal or such 
other judgment as the court may make.” The dismissal of 
the cases, referred to the contemplated motion to dismiss for 


want of jurisdiction. 

But had there been an attempt to waive jurisdiction, of 
course it would have been ineffectual. I donot know whether 
the plaintiffs in error have filed affidavits as to the value of 
the property in controversy. If they have, contradictory af- 
fidavits can be procured, from the most reputable citizens of 
Pensacola where the property is situated, without limit. 

It will be noticed that the affidavits filed by the defendant 
in error, in support of the motion to dismiss for want of ju- 
risdiction are chiefly by real estate brokers in the city of Pen- 
sacola, persons who are better qualified to testify as to the 
value of real estate than any other class. I think they include 
all the real estate dealers in Pensacola of any note. 

C. C. YonaE, 8r., 
Attorney for Defendant,in Error. 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1885. 


GEO. S. WELLS er atu. vs. WILKINS, ADMINISTRATOR. 


Personally appeared before me, M. P. de Rioboo, a notary 
public in and for the county of Escambia, State of Florida, 
George 8. Wells, a citizen of said county and State,and who 
is personally known to him, and who, being duly sworn, 
deposes and says: 

That he is a party to the suits in the Supreme Court of 
the United States numbered from 657 to 662, inclusive of 
both, and that the property involved in suit No. 254, for- 
merly occupied by J. K. Johnson et al., was purchased by 
him from the grantee, holding from Caro’s heirs—i. e., A. V. 
Caro, Nancy L. Caro, Irene C. Williams, and Matilda C. 


: Duval—the same being the whole of lot one, square four, ac- 
, cording to the Pintardo plan of the city of Pensacola, Flo- 
zz. rida, and fractional parts of which lot are sued for in the 
’ several cases numbered from 657 to 662, inclusive, and that 


he procured the writs of error which caused these cases, No. 
254, as well as 657, 658, 659, 660, 661, and 662, to be sued 
out, being the real party in interest, and being in possession, 
as landlord, of said property for 80 feet front on Palafox 
street and for a depth of 82 feet 6 inches, under a writ of 
possession of the circuit court of the United States in favor 
of the Caro heirs, sued in case No. 254 in the year 1883; 
that he employed Messrs. Elliott, Tucker, and Thompson, 
during the lifetime of Elliott, now deceased, as counsel, and 
paid them their full fee for their professional services in all 
of these cases to cover all services to be by them in any man- 
ner performed in these cases; that he was assured by his 
said counsel that all the necessary steps had been taken to 
put the cases upon their merits before the Supreme Court ; 
that he employed said firm for the purpose of having the 


. 
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services of its leading member, Hon. R. B. Elliott, but that 
on his decease the cases continued in the hands of Tucker 
& Thompson, who have been paid the full fees agreed upon, 
except a promised contingent fee, predicated upon a success- 
ful issue of the case in the Supreme Court; that this affiant 
has never authorized his counsel, or any one else, to make 
any agreement to submit said cases under the 20th Rule of 
the Supreme Court of the United States, except upon their 
merits; that he was assured by his said counsel, time and 
again, that under an agreement which was authorized the 
Court had full jurisdiction in all these cases, No. 254 as well 
as the others, and that the cases had been consolidated so as 
to make the value of the property involved immensely 
greater than the $5,000 required to give the Court jurisdic- 
tion, and that said counsel has furthermore, time and again, 
declared that he has never received notice of a motion to 
dismiss these cases in compliance with Rule 6, Sec. 4, nor 
accepted service of such motion or any other motion, as al- 
leged in the motion to dismiss; yet, nevertheless, said coun- 
sel, J. D. Thompson, refuses to make affidavit thereto for the 
purpose of supporting the petition to reinstate these cases, 
and, as this affiant believes, because he has declined to give 
said counsel his promissory note for $150, which sum said 
affiant does not owe and never has promised to pay to said 
counsel. Furthermore, this affiant says that he has never 
received notice of motion to dismiss as required by Rule 6, 
section 4, nor has he ever accepted service, nor has any of 
the other parties Joined in these cases as plaintiffs in error, 
as he is informed by them and as he believes. 

This affiant says that he is confident that his said counsel 
has, if not from fraud and collusion, at least through crim- 
inal neglect and gross carelessness and ignorance, prejudiced 
his rights and interests by failing in case No. 254 to have 
the record show the value of lot one, square four, which, by 
affidavits herewith connected, has been shown to be worth 
from thirty to thirty-five thousand dollars; and by entering 
into an agreement with the attorneys of the defendants in 
error, in defiance of instructions to submit these cases “ for 
such judgment as the court may render either of dismissal, 
affirmance, reversal, or otherwise, on briefs,” by agreeing 
that William J. Caro, who has never been administrator of 
E. J. Caro, deceased, should be substituted for said E. J. 
Caro, upon suggestion of his death, as administrator ; that 
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said Tucker and Thompson are regularly admitted attorneys 
of the United. States cireuit court and Thompson an attor- 
ney of the United States Supreme Court, and that for the 
reason that they had been so admitted to practice law and 
were quasi officers of the court this affiant acted upon the 
presumption that they would serve his interests with integ- 
rity, and had suflicient knowledge of Jaw to protect his in- 
terests, the both of which he is now confident that they do 
not possess. 

This affiant says that he has received a copy of the brief 
of C. C. Yonge, Sr., in cases No. 657 et sequitur, from the 
clerk of the Supreme Court, after dismissal, in which were 
printed certain affidavits of W. H. Knowles, Peter Knowles, 
Wm. Fisher, J.C. Pebby, and T. C. Watson, and Francis 
Walsh, valuing the lots involved in this case, which affida- 
vits purport to have been taken in Pensacola on December 
dist, 1885, and January Ist, 1886, and which consequently 
could not have been filed in the clerk’s office in the city of 
Washington prior to January Ist, 1586; that he is, further- 
more, informed and he believes that, except in the instances 
in which those affiants are interested in destroying the 
validity of a title of Gabriel Rivas, precisely on all fours 
with that involved in these cases, and consequently are not 
impartial witnesses as to value, &c., they have been misled 
and are mistaken as to the value because mistaken as to the 
precise locality of the property involved in each case. In- 
deed, the property described in the judgment in the case 
No. 657 is located on the opposite side of Palafox street from 
lot one, square four, although it is described as part of lot. 
one, square four, yet is made to start from a point on the 
east side of Palafox instead of the west side. Affiant has 
procured the affidavits of Jno. M. Tarble, ex-mayor and ex- 
collector of qustoms; Elwood Haines, ex-mayor and ex- 
county surveyor; W. A. S. Wheeler, cashier of the First 
National Bank of Pensacola; J. B. Walton, ex-tax collector, 
and Wm. Hudson, a wealthy citizen, whose place of busi- 
ness is very little removed from the property in question, 
all of whom are absolutely impartial, who place such valu- 
ation on the property as would seem to fix the value beyond 
the sum of five thousand dollars, irrespective of a claimed 
riparian right, which. established would greatly enhance its 
value. Afhiant protests that he does not wish to hold this 
property unless his title is perfect, but that he regards the 


7. 


4 


same as worth much more than five thousand dollars in the 
several cases, and does not believe that he has heretofore 
had a fair opportunity to establish this jurisdictional value. 
Affiant has received a copy of the motion to dismiss from 
the clerk’s office, sent to him subsequently to the order of 
dismissal, which motion states to the court that service of 
notice of motion has been acknowledged, whereas such service 
has not been acknowledged, as he is informed and believes 
and is informed and advised by his attorney in Washington, 
D. C.; that no such paper showing such acknowledgment of 
service is, or ever has been, on file with the papers in the 
cases filed in the clerk’s office, and that he believes that 
counsel for the defendant in error purposely and deliberately 
misled the court with a view tosecuring the dismissal of said 

‘ases and preventing their adjudication on the merits; that 
aliunde to these cases said counsel, C. C. Yonge, Sr., is largely 
and deeply pecuniarily interested in destroyi ing the validity 
of titles to property emanating from Gabriel Riva, the 
ancestor of the Caro heirs, from whom, the agent or grantee, 
affiant purchased lot one, square four, subject, of course, to 
inchoate rights of Chas. W. Jones, now United States Sena- 
tor, and E. A. Perry, now Governor, arising under an agree- 
ment, an original duplicate of which, duly identified and 
proven, accompanies the affidavits herein mentioned else- 
where, and that said Edward A. Perry, Governor, who, as 
attorney, had signed an agreement to defend the title of the 
Rivas heirs to this property, is the same E. A. Perry who is 
of counsel for the defendants in error in these cases, having 
changed front to rear on first company, although never dis- 
charged from his obligation to the Rivas heirs by A.V. Caro, 
agent for the Rivas heirs, or by them personally, as this affi- 
ant is informed and believes. 

This affiant further declares that, while he has personally 
and solely, unassisted by any other of the parties to these 
suits, expended many hundreds of dollars in fees to his said 
counsel, and in costs of court, that his rights have been 
grossly sacrificed at least from ignorance and sloth, if not 
from corruption; that iie honestly believes that the court 
would never have dismissed said cases if the actual facts as 
to the value had been presented to it, and that, except Jas. 
K. Johnston, tenant in 1883, who now resides in Texas, and 
S. Myerson, who is dead, he has authority to ask the court, 
through A. Porter Morse, Esq., his counsel and theirs, for all 
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the parties joined in the several cases, for a reinstatement 
of these cases that they may be heard and determined upon 
the merits as made to appear in the records on file, as to the 
merits of the titles of the conflicting claimants of the prop- 
erty involved in these suits. 

Geo. 8S. WELLS. 


Sworn to and subscribed before me this 12th day of April, 
A. D., 1886. 
[ SEAL. | M. P. pr Rropgoo, 
Notary Public, Escambia Co., Florida. 


Personally appeared before me, M. P. de Rioboo, a notary 
public in and for Escambia county, State of Florida, A. 
Goldstucker, Mark Fuller, N. Nichols, John White, and 
Henry Muller, all of whom are personally known to me, 
who, being duly sworn, depose and say that they never re- 
ceived notice of motion to dismiss in cases No. 657 to 662, 
inclusive, in the Supreme Court of the United States, nor 
acknowledged any such service, nor authorized any one to 
do so for them, and that they have given George 5S. Wells, 
the real party in interest therein, the authority to have filed 
by his attorney a petition to reinstate these cases on these 
and other grounds, and to employ Alex. Porter Morse, Esq., 
as such attorney to represent them in such petition, in so 
far as their authority is needful to such employment and 
service. 

Mark FULLER. 
A. GOLDSTUCKER. 
JOHN WHITE. 


kis 
N. x NICHOLS. 
mark. 


H. MuLuer. 


Sworn to and subscribed before me this 12th day of April, 
A. D. 1886. 
[SEAL. | M. P. pe Rropoo, 
Notary Public, Escambia Co., Fla. 


Personally appeared before me, M. P. de Rioboo, a notary 
public in and for the county of Escambia and State of Florida, 
John M. Tarble, personally known to me, and who is a citi- 
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zen of Pensacola, Florida, in said county and State, who, 
being duly sworn, deposes and says that he has been a citi- 
zen of Pensacola for the last twelve years or more; that for 
a considerable length of time he was engaged in business as 
a ship chandler on Palafox wharf, at the foot of Palafox 
street, and south of lot one, square four, as marked on the 
Pintardo plan of the city of Pensacola; that for two years 
he was mayor of the city of Pensacola, and that in the sum- 
mer of 1882 he was made the collector of customs of the 
port of Pensacola, which office he continued to hold until 
the summer of 1885. 

He furthermore says that he has taken pains to make 
himself familiar with values of property, personal and real, 
in said city and port, and that it was especially his duty, in 
he honest desire to honestly serve the Government of the 
United States while in the office of collector of customs in 
the year 1883, to inquire as to and intelligently ascertain 
the minimum market price of lots on Palafox street and in 
its vicinity, for the reason that the Secretary of the Treasury 
authorized him to import parties in reference to the pur- 
chase or sale of real estate, with a view to selecting the most 
eligible site for the United States custon-house, post office, 
and court building. 

He furthermore deposes that the diagram hereto attached 
exhibits substantially the location of the “ custom-house, 
post office, and court-house buildings,’ as well as that of 
the Pitt Building, the Guttmann Building, the Hernandez 
strip of lot, and also lot one, square four, of the city of Pen- 
sacola, Florida, which is now claimed by Geo. 8S. Wells, and 
as to the value of which this affidavit is invoked. 

He further deposes that he was offered by a responsible 
party, in cash, the sum of $25,000 for the custom-house lot, 
at the junction of Palafox and Government streets, the north- 
west corner of the said streets, which lot was 170 feet front 
on Palafox and 80 feet on Government, and this in the year 
1883; that he purchased the lot, diagramed as the Guttmann 


lot, stripped of the building, as a bare lot, for ‘the Govern-. 


ment of the United States for the sum of $18,000; this pur- 
chase fronted on Government street 70 feet, and was 170 feet 
deep; and he paid for it no more than its cash market min- 
imum value; that he was offered the “ Elernandez strip, of 
lot” for the sum of $1,500, which strip fronted 10 feet on 
Government and was 170 feet deep, but that he declined to 
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purchase at that price, and finally secured it for the Govern- 
ment of the United States for the sum of $1,000. As to the 
Pitt Building, at one time it seemed advisable to purchase 
it, and under instructions from the Treasury Department I 
priced it, but obtained only the offer from Mr. Pitt to sell 
for $15,000, and this lot fronts only 38 feet on Palafox, and 
is only 80 feet deep. I offered him $12,000, which he 
declined. 

furthermore, regardless of any possible enhancement of 
value that may attach to lot one, square four, according to 
the Pintardo plan of the city of Pensacola, from its riparian 
situation, but viewing it only and isolatedly as a corner lot 
in the path of profitable traffic, and exercising the most dis- 
creet judgment, based upon former and present values of 
preperty in propinquity to said lot one, square four, and 
eliminating from this judgment all speculative or prospective 
future enhancements of value, this deponent unhesitatingly 
says that this lot one, square four, claimed by Geo. 8S. Wells, 
under deed from the Caro heirs, who claim to be the heirs 
of Gabriel Rivas, and which is the property involved in cer- 
tain suits in ejectment, is quite as desirably situated as is 
the property of the Government of the United States known 
as the custom-house lot, and that he thinks and believes, and 
is convineed by his most mature deliberation, that the said 
lot is worth the sum of thirty thousand or thirty-five thou- 
sand ($30,000 or $35,000) dollars. 

And, lastly, this affiantsays that in all the real estate trans- 
actions and negotiations for the Government of the United 
States, heretofore alluded to in this affidavit, his purchases 
and his offers of sale or of purchase were predicated upon the 
bare lots, stripped of all te::ements, or habitations, or buildings, 
or appurtenances, or improvements of all sorts whatever ; 
whereas lot one, square four, bas upon it certain tenements, 
and that it is for this reason that this affiant fixes a higher 
value upon lot one, square four, than was fixed upon the 
bare custom-house lot, two blocks north of said lot, for which 
lot he declined $25,000. 

And subjoined is the diagram of the several properties 
mentioned in this affidavit: 
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This affiant includes this diagram, not as mathematically 
accurate in its exhibition illustrative of the relative situa- 
tion of lots, but only to demonstrate propinquity and size, 
and size will need to be ascertained by the figures showing 
frontage and depth, and not from the diagram. The figures 
are from the present copies of the Pintardo plan. 

And further the aftiant says no more, save that, without 
favor or partiality or reward, or hope of reward, he has 
made this affidavit. 

JoHN M. TARBLE. 


Sworn to and subscribed before me this 9th day of April, 
A. D. 1886. 
[SEAL.] M. P. pe Rropoo, 
Notary Public, 
Escambia Co., Fla. 


Personally appeared before me, M. P. de Rioboo, a notary 

uublic in and for the county of Escambia and State of 
Florida, John B. Walton, who is personally known to me 
and who is a citizen of the city of Pensacola, Florida, being 
duly sworn, deposes and says that he has been a citizen of 
Pensacola since 1876; that he has been in business in said 
city for nearly that entire period, and for a long time nearly 
opposite to the southeast corner of lot one, square four, of 
said city, as marked on the Pintardo plan of said city; that 
he has served said city as its tax collector for two years, 
and that he has a general knowledge of the value, actual 
and intrinsic, of real estate in said city’s limits. 

He further deposes that he has read the affidavit of ex- 
Collector of Customs John M.Tarble, to which this affidavit is 
attached, and that he entirely concurs with said Tarble in his 
estimate ; that the said lot is fully worth from thirty thou- 
sand to thirty-five thousand dollars, and for similar reasons ; 
and he believes that it is worth that sum void of all structures 
and improvements. 

Furthermore the affiant says that the corner lot, 414 feet 
front on what is called Main street and 36 feet front on Pala- 
fox street, which he is informed is sued for in the case of 
G. S. Wells, Mark Fuller, and others, plaintiffs in error, 
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against the administrator of James Rushton, deceased, de- 
fendant in error, provided the title to the same were perfect, 
it being a part of lot one, square four, of the city of Pensacola, 
would of itself be worth at least six thousand dollars, because 
he regards this particular corner part of lot one, square four, 
as the best site in Pensacola for a saloon, restaurant, &c., 
and diagonally from it on Pensacola street is situated John- 
son’s Tivoli saloon, not more eligible or valuable, for which 
its owner has, as declared by Johnson, refused to sell for ten 
thousand dollars. 

ga And further the affiant says no more, save that without 
| favor or partiality or reward or hope of reward, but only in 
| _ the interest of right and justice, he has made this affidavit. 
| JoHn B. Watton. 


Sworn to and subscribed before me this 9th day of April, 
A. D. 1886. 
[SEAL. ] : M. P. pe Rropoo, | 
Notary Public, Escambia Co., Fla. 


Personally appeared before me, M. P. de Rioboo, a notary 
yublic in and for the county of Escambia and State of Florida, 
William Hudson, personally known to me, who, being duly 
sworn, deposes and says that he has been a citizen of Pensa- 
cola for the last fifteen years or more, and that he knows 
the location of lot one,square four, according to the Pintardo 
| plan of said city; that his place of business is within one 
r hundred and fifty vards of said lot, and that he has known 
the value of property in that vicinity for many years. 

Furthermore he deposes that he regards said lot one, 
square four, worth at least thirty-five or forty thousand dol- 
lars, and that the corner lot, fronting 41} feet on what is 
| called Main street and 36 feet front on Palafox street, is fully 
| worth more than five thousand dollars, and I would give 
Bs that sum for it if perfect title could be made. 
| And he moreover deposes that his opinion is formed upon 
4 knowledge as to the value of property in other parts of the 
a. city, and especially in this locality. 

And the affiant deposes that he is not moved to make this 
affidavit by favor or reward or hope of reward or from any 
other than an impartial desire to promote the ends of justice. 

WILLIAM Hupson. 


1] 


Sworn to and subscribed before me this 10th day of April, 
A. D. 1886. 
[SEAL. | M. P. pe Rropoo, 
Notary Public, Escambia Uo., Fla. 


Personally appeared before me, M. P. de Rivboo, a notary 
public in and for the county of Escambia and State of Flo- 
rida, Elwood Haines, personally known to me, who, being 
duly sworn, deposes and says that he has been a citizen of 
the city of Pensacola, Florida, for over twenty years; that 
he was mayor of said city during the year 1872; that he 
was also for several years an alderman of said city, and that 
he was county surveyor of Escambia county, Florida, from 
1866 to 1870, and is acquainted with localities in the city of 
Pensacola; that he knows the location of lot one, square 
four, according to the Pintardo plan of said city; that he 
has knowledge of the value of real estate on Palafox street, 
in Pensacola, and that lot one, square four, according to the 
Pintardo plan of said city, is worth at least thirty-five thou- 
sand dollars, and that the part of said lot on the corner 
fronting 413 feet on what is called Main street and 36 feet 
front on Palafox street is worth, with a clear title, more than 
five thousand dollars, and this opinion is based upon the 
fact that he feels confident that it would sell for that sum in 
open market. 

And this affiant deposes that he is not moved to make this 
affidavit by favor or reward, or hope of reward, or from any 
other than an impartial desire to promote the ends of justice. 

E_woop HaAINeEs. 


Sworn to and subscribed before me this 10th day of April, 
A. D. 1886. 

[SEAL. ] M. P. pe Rrosoo, 
Notary Public, Escambia Co., Fla. 

The undersigned, E. A. Perry and C. W. Jones, hereby 
agree to and with the undersigned, heirs of Gabriel Rivas, 
deceased, as follows: 

Ist. The said E. A. Perry and C. W. Jones agree to render 
whatever professional services that may be necessary in con- 
nection with the establishment of the legal rights of the 
said heirs, in and to a lot or parcel of ground in the city of 
Pensacola (and on Palafox street), known as lot number one, 
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with the appurtenances thereunto belonging, against all 
persons claiming the same in the said city of Pensacola, to 
defend all suits which may be brought against the said heirs, 
or any one holding under them, for or on account of said 
property or of any interest arising therefrom. 
2d. In consideration of the services already rendered and 
those which may yet be performed by the said E. A. Perry 
and ©. W. Jones in connection with the said property the 
undersigned heirs of the said Gabriel Rivas agree to convey 
and transfer and assign one-half of the said property, with a 
like proportion of the i issues, profits, and advantages arising 
from the same. 
| EK. A. Perry. 
W. JONEs. 
May 10th, 1873. 
[Signed in duplicate. ] 
| oe 2 CARO, 
Agent for Rivas Heirs. 
Witness: E. McCumm. 


Personally appeared before me, M. P. de Rioboo, a notary 
public in and for the county of Escambia and State of F lorida, 
A. V. Caro, to him personally known, who, being duly sworn, 
deposes and says: 

‘hat in the year A. D. 1878, and on the 10th day of May 
of that year, he was the duly-authorized agent of the Rivas 
heirs—i. e., the heirs of Gabriel Rivas, dec’d—and as such 
agent had a full power of attorney, and that the paper here- 
unto attached, signed by E. A. Perry, C. W. Jones, and A. V. 
Caro, agent for Rivas ’ heirs, was executed in his presence ; 
that he saw E. A. Perry : and C. W. Jones sign the same, and 
that this paper is marked “ Signed in Duplicate,” in the hand- 
writing of EK. A. Perry ; that said EB. A. Perry, the present 
Governor of Florida, is the same E. A. Perry who is now, in 
the Supreme Court of the United States, the attorney of 
record, together with C. C. Yonge, Sr., for the defendants in 
error, in cases Nos. 204, 657, 658, 659, 660, 661, and 662, and 
that the property involved in those cases, especially that in 
‘ase No. 254, is the very identical property which said C. W. 
Jones, now a United States Senator from Florida, and E. A. 
Perry, now Governor of Florida, undertook to defend all 
suits against for the Rivas heirs, or any one holding under 
them. 


ALBERT V. CARO. 


¢ ~~ en. a wf 
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Sworn to and subscribed before me this 10th day of April, 
A. D. 1886. 
[SEAL. | M. P. pe Ruiosoo, 
Notary Public, Escambia Co., Fla. 


Personally appeared before me, M. P. de Rioboo, a notary - 
public in and for the county of Escambia and State of Florida, 
W. A.S. Wheeler, personally known to me, who, being duly 
sworn, deposes and says that he is a citizen of Pensacola, 
Escambia county, Florida; that he has endeavored by all 
legitimate means to make himself familiar with the values 
of property in said city ; that he knows the locality of lot 
one, square four, according to the Pintardo plan of said 
city, which square four is sometimes called block four, and 
that he knows its marketable value as compared with other 
property in said city and in this same vicinity, and that he 
knows that part of said lot which corners on Palafox 
street and what is called Main street, with a frontage on 
Palafox street of 36 feet and a frontage on the so-called 
Main street of 41} feet, which covers the property sued by 
the Rushton adm’r against Geo. S. Wells, Mark Fuller, and 
others, and the Caro heirs and their assigns, and which Caro 
heirs and their assigns claim under Gabriel Rivas. 

Furthermore, he deposes and says, under oath, that he 
values the whole of lot one, square four, at the sum of at 
least twenty-five thousand dollars, and the corner part here- 
inabove especially described as worth more than five thou- 
sand dollars to any one who could secure for it a perfect 
title. 3 

And this affiant adds that he is not moved to the making 
of this affidavit by any partiality, favor, reward, hope of 
reward, direct or remote, but only to promote the ends of 
justice. 

W. A. S. WHEELER. 


Swora to and subscribed before me this 10th day of April, 
A. D. 1886. 
[SEAL. | M. P. pe Rropoo, 
Notary Pumblic, Escambia Co., Fla. 


Personally appeared before me, M. P. de Rioboo, a notary 
public in and for the county of Escambia, State of Florida, 
A. V. Caro and L. W. Rowley, both personally known to 
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me, who, being duly sworn, depose and say that on two 
occasions, in the presence of Geo. S. Wells, his attorney, J. 
D. Thompson stated to him that he would make affidavit 
that he had never received as such attorney, or otherwise, 
any notice in compliance with the requirements of rule 6, 
subdivision 4, of the Rules of the United States Supreme 
Court, of a motion to dismiss in case 254, or in cases 657, 
658, 659, 660, 661, and 662 therein pending, and that he had 
never acknowledged service of such motion, and that said 
case was dismissed without his knowledge or consent; that 
such motion would be made upon any affidavits not in the 
printed record in these cases on file in Washington, and that 
before so dismissed he never received or was apprised of the 
contents of the brief of C. C. Yonge, Sr., of counsel, in such 
cases, for defendant in error. 

ALBERT V. CARo. 

L. W. Row ey. 


Sworn to and subscribed before me this 12th day of April, 
A. D. 1886. | 


[SEAL. | M. P. bE Riopoo, 
Notary Public, Escambia Co., Fla. 


Supreme Court of the Cited States. 


OCTOBER TERM, 1885. 


Nos. 657, 658, 659, 660, 661, 662. 


GEORGE S. WELLS et AL. 
v8. 


JOSEPH WILKINS, Suerirr, «ce. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF FLORIDA. 


Personally appeared before me, M. P. de Rioboo, a notary 
public in and for the county of Escambia and State of 
Florida, George 8S. Wells, a citizen of said county, person- 
ally known to me, who, being duly sworn, deposes and says 
that he has made diligent inquiry as to the whereabouts of 
Francis Walsh and B.C. Willis, whose affidavits, after notice 
duly served on C. C. Yonge, Sr., and E. A. Perry, attorneys 
for the administrator of the estate of James Rushton, were 
taken as to the value of property involved in cases Nos. 657, 
658, 659, 660, 661, and 662, pending in the United States 
Supreme Court, and that he is informed, has ascertained, 
and confidently believes that said Francis Walsh is now 


located in the State of Pennsylvania, either temporarily or 


*) 


permanently, and, that B. C. Willis is engaged in business 
in the Republic of Mexico, beyond the reach of immediate 
communication, and that he believes that said B. C. Willis 
adheres to the valuation of said property as originally made, 
and that he has good reasons for cherishing this belief. 
Gro. S. WELLs. 


Sworn to and subscribed before me this 15th day of April, 
A. D. 1886. 
[ SEAL. | M. P. pe Rropgoo, 
Notary Public, Escambia Co., Fla. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 


No. 254. 


JAMES K. JOHNSON, E. J. CARO, MATILDA C. DUVAL, AND 
IRENE C. WILLIAMS, PLAINTIFFS IN ERROR, 


vs. 


WILLIAM H. HUTCHINSON, SHERIFF EX-OFFICIO, AD- 
MINISTRATOR DE BONIS NON OF THE ESTATE OF 
JAMES RUSHTON, DECEASED. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF FLORIDA. 


FILED AUGUST 11, 1883. 


permanently, and Lival 1}. 2 Willis Is cheaged lt) business 


and that he believes that said B.C. Willis ; 
f 


udheres to the valuation of said property as originally made, 


1 the Republic of Mexico, beyond the reach of immediate 


communication, 


| that he has good reasons for cherishing this belief. 


and 
Gro. S. Webs. 
, 
Sworn to and subscribed before me this 15th day Ol Apri, af 
A. D. 1886 
[SEAL.]| ° M. P. pe Rropoo, 


Notary Public. keseamnhia ( 3 Ila. 


A) Js 


' 

fell 
ma 
te 


“dr TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1885. 


No. 254. 


JAMES K. JOHNSON, E. J. CARO, MATILDA C. DUVAL, AND 
IRENE C. WILLIAMS, PLAINTIFFS IN ERROR, 


US. 


WILLIAM. H. HUTCHINSON, SHERIFF EX-OFFICIO, AD- 
MINISTRATOR DE BONIS NON OF THE ESTATE OF 
JAMES RUSHTON, DECEASED. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF FLORIDA. . 


FILED AUGUST 11, 1883. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 18585. 


No. 25 f. 


JAMES Kk. JOHNSON, E. J. CARO, MATILDA C. DUVAL, AND 
IRENE C. WILLIAMS, PLAINTIFFS IN ERROR, 
Us. 
WILLIAM H. HUTCHINSON, SHERIFF EX-OFFI«'10, AD- 
MINISTRATOR DE BONIS NON OF THE ESTATE OF 
JAMES RUSH'TON, DECEASED. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF FLORIDA. 
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JAMES K. JOHNSON ET AL, VS. WILLIAM H. HUTCHINSON, &c. 1 


1 Title of Cause. 


Pleas in the circuit court of the United States for the fifth judicial 
circuit and northern district of Florida at Pensacola, Florida, in 
a certain cause at common law, to wit, in ejectment therein, wherein 
Wm. H. Hutchinson, sheriff of Escambia county, in the State of 
Florida, and ex-officio administrator de bonis non of the estate of 
James Rushton, deceased, is plaintiff, and James K. Johnson is 
defendant : 


Be it remembered that on the sixth day of Mareh, anno Domini 
eighteen hundred and eighty-two, came the defendant herein, by 
his attorney, J. D. Thompson, Esq., and filed in the clerk’s office of 
the said circuit court a transcript of the record of the orders and 
proceedings had in the said cause in the circuit court of the State of 
Florida for the first judicial circuit, in and for the county of Escam- 
bia, in the words and figures following, to wit : 


Pleas in the circuit court of the State of Florida for the first judicial 
circuit, in and for the county of Escambia, in a certain cause 
therein, wherein W. H. Hutchinson, sheriff of Escambia county 
and ex-officio administrator de bonis non of James Rushton, de- 
ceased, is plaintiff, and James K. Johnson is defendant: 


Be it remembered that on the 7th day of July, in the year of our 
Lord one thousand eight hundred and eighty-one, the plaintiff came, 
by his attorneys, C. C. Yongo & E. A. Perry, and filed in the 
2 clerk’s office of the circuit court aforesaid his precipe for a 
summons ad respondendum, in the words and figures follow- 

ing, to wit: 


Precipe. 


Ist Circuit, State of Florida, Escambia, Circuit Court, August rules, 
1881. 


W. H. Hurcurnson, Sheriff of Escambia county and ex-officio Ad- 
ministrator de bonis non of JAMES RusHTON. 


Act of ejectment for lot one in block four,in old city of Pensacola, 
according to plan of Penlado, containing one-half acre, fronting 
on Palofox street. 

The clerk will please issue writ of ejectment as above, and mesme 
profits $1,000, directed to some justice of the peace as ex officio coro- 
ner, the sheriff being interested. 

July 15th, 1881. 

(Signed) C. C. YONGE & E. A. PERRY, 
Att’ys for PUff. 


Whereupon a summons ad respondendum issued from the clerk’s 


office aforesaid, which, with the return and endorsements thereon is, 
in the words and figures following: 
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Summons. 


THE STate oF Fioripa, i 
Escambia County, Cireuit Court, f°’ 


To the sheriff of said court or any other lawful officer, Greeting : 


We command you that you summons James K. Johnson to be 
and appear before the honorable the judge of our circuit court for 
the county of Escambia, at a court to be holden at the court-house, 
in the city of Pensacola on the first Monday, being rule day, and 

the Ist day of August next to answer the complaint of W. H. 
3 Hutchinson, sheriff of Escambia county and ex-officio adm’r 

de bonis non of James Rushton in an action of ejectment; 
damages claimed, $ This you shall in no wise omit under the 
penalty of the law; and have you then and there this writ, with 
your proceedings endorsed thereon. 

Witness, I. E. de la Rua, clerk of our said court, at the court-house 
aforesaid, this 21st day of July, A. D. 1881. 

[Seal of Court. ] 

(Signed) F. E. pe ra R 

| Clerk C 


Court. 


UA, 
‘t 


Description of Property sued for. 


For lot one in block four, in old city of Pensacola, according to 
the plan of Penlado, containing one-half acre, fronting on Palafox 
street; mesme profits, $1,000. 

Endorsed: W. H. Hutchinson, sheriff of Escambia county and 
ex off’o adm’r de bonis non of James Rushton, vs. James K. Johnson. 
Writ of ejectment issued July 21st, 1881. 


Sheriff's Return. 


Executed by leaving a copy of within with the defendant’s partner 
in business, at his place of business, July 22d, 13881. 
(Signed) N. C. SHACKELFORD, 
County Judge and ex-officio Justice of the Peace. 
4 And on the same day last-named came the said plaintiff, 
by his attorneys, and filed herein his declaration in the words 
and figures following, to wit: 
Declaration. 
1st Circuit, State of Florida. 
STATE OF FLorIDA, \ ny wit: 
Escambia Circuit Court, Escambia County, | ree 
W. H. Hutchinson, sheriff of Escambia county and ez officio ad- 
ministrator of James Rushton, dec’d, late of said county, complains 
of James K. Johnson, who has been summoned to answer him in 


an action of ejectment, for that whereas the defendant is in pos- 
session of a certain tract or parcel of land situate, lying, and being 


; 
; 
‘ 
] 
. 
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in said county, known and described as lot one in square four, ac- 
cording to the Penlado plan of the old city of Pensacola, fronting 
on Palafox street in said city, with the improvements thereon, con- 
taining one-half acre, to which the plaintiff claims titleas adminis- 
trator as aforesaid, and defendant has received the profits thereof 
since the Ist day of January, A. D. 1880, of the yearly value of 


$000, and refuses to deliver the possession of the said land to plain- 
tiff, or to pay him the profits thereof. 
(Signed) C. C. YONGE & 


K. A. PERRY, 
Att’ys for PU Ff. 
Bill of Particulars. 
Lot1,sq’e4. Penlado plan of old city of Pénsacola; mesme profits, 
$1,000. 


on 


o Appearance. 

And afterwards, to wit, on the Ist day of August, A. D. 1881, the 
defendant, by his attorneys, Bb. Labuzan & A. Cuthbert, entered his 
appearance herein. 

And at another day, to wit, on the 15th day of August, A. D. 1881, 
came the defendant, by his attorneys, and filed herein his pleas In 
the words and figures following, to wit: 


Pleas. 
Cireuit Court of Escambia Court, Florida. 

THe STATE OF FrLoripa, Escambia County : 

W. H. Hurcuinson, Adm’r de bonis non of James Rushton, Dee’d, 

Us. 
JAMES K. JOHNSON. 

The defendant, for answer to plaintiff’s complaint against him, 
says he is not guilty of unlawfully detaining & withholding said 
land in plaintiff’s complaint mentioned from him. 


(Signed) JOHN A. CUTHBERT. 
(Signed) Bb. LABUZAN. 


And at another day, to wit, on the 12th day of October, came the 
said defendant and filed herein his amendment to plea filed in the 
words and figures following, to wit: 

Amendment to Pleas Filed. 
In Escambia Circuit, lst Judicial Circuit of Florida. 
Wa. H. Hurcuinson, Sheriff and Ex-officio Adm’r De Bonis Non of 
James Rushton, Deceased, 
6 vs. 
JAMES K. JOHNSON. 
Ejectment. 


The defendant in the above suit, by way of amendment to his 


ee eeieeeeentee ee 
m ~ eee 


SRR a MEE Me. Sem Ma Rae NH 


4 JAMES K. JOHNSON ET AL, VS. WILLIAM H. HUTCHINSON, &c. 


plea and answer filed in the above suit heretofore, says that he is 
the lessee for a term of years of Chas. Ahrens, as agent for E. J. Caro, 
Matilda C. Duval, and Irene C. Williams, of the city and county of 
Mobile, State of Alabama, non-residents, which said parties are the 
owners of said property, and not this defendant. The defendant, 
therefore, says that as to the plaintiff in this suit he is not guilty. 
And of this the defendant puts himself upon the country, &e. 
(Signed) J. D. THOMPSON, 
Defendant's Attorney. . 


James K. Johnson, being sworn, says that to the best of his knowl- 
edge and belief the above plea is true. 


(Signed) JAS. K. JOHNSON. 
Sworn to before me, this Oct. 12th, 1881. 
(Signed) T. E. pe ra RUA, 
Clerk C’t Court 
(Signed) Per JOHN pe La RUA, 


Deputy Clerk. 
And afterwards, to wit, on the 21st day of October, A. D. 1881, 
came the said defendant & petitioner’s attorney & filed herein their ) 
petition for removal of case to the U.S. court for the fifth circuit, 
northern district of Florida, in the words & figures following, to wit: 


7 Petition for Removal. ‘he 
In Escambia Circuit Court, lst Judicial Circuit of Florida. 


W. H. HUTCHINSON, Sheriff WX ex-officio Adm’r de bonis non of James 
Rushton, 
v8. 
JAMES K. JOHNSON. 
Ejectment. 
To Hon. A. E. Maxwell, judge of said court: 

The petition of Edward J. Caro, Matilda C. Duval, and Irene C. 
Williams respectfully showeth unto your honor that the property 
involved in dispute in the above suit is the property of your peti- 
tioners; that they are seised and possessed of the same in fee-sim- 
ple; that they not only hold the same by hereditary and lined de- 
scent, but that more than four years ago in a suit between your 
petitioners and Joseph Wyer, in which the title of said property was 


fully investigated by the United States court for the fifth circuit, 

northern district of Fla.,a judgment was regularly obtained in favor } 

of your petitioners. ' 
Your petitioners further alleges that James K. Johnson, defendant 


in the above suit, is their lessee, and has no title or interest in said 
property whatever ; that it is their title that is practically questioned, 
and that according to the laws of Florida your petitioners are the 
real defendants in the suit; that said property is worth more than 
five hundred dollars over and above all costs ; therefore may it please 
your honor to grant unto your petitioners an order directed to the 
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clerk of said court, commanding him to certify all the proceedings 

had herein to the circuit court of the United States for the 
8 5th cireuit and northern district of Florida, for such proceed- 

ing to be had herein as said court shall decide upon the 
ground that your petitioners are now residents, they being citizens 
and residents of the city and county of Mobile and State of Ala- 
bama. And your petitioners, as in duty bound, will ever pray, & 
ete, 

(Signed) J. D. THOMPSON, 

Atty for Petitioners. 


STATE OF FLoripA, Escambia County : 


J. D. Thompson, attorney for petitioners, being duly sworn, says: 
That to the best of his knowledge and belief the allegations of the 
foregoing petition are true. 


(Signed) J. L. THOMPSON. 
Sworn to before me this 21st day of October, A. D. 1881. 
[ SEAL. | (Signed) N.C. SHACKELFORD, 


County Judge. 


And another day, to wit, on the 22d day of October, A. D. 1881, 
the following order for removal of case was made: 


Order for Removal of Case. 
In Escambia Cireuit Court, lst Judicial Cireuit of Florida. 


W. HH. Hurcutnson, Sheriff & ex-off’o Adm’r de bonis non of James 
: Rushton, dee’d, 
vs. 
JAMES K. JOHNSON. 


Kjectment. 


This day this cause came on to be heard upon the petition 

9 of Edward J. Caro, Matilda C. Duvall, and Irene C. Williams, 

and it appearing from the facts stated in said petition that 

the real defendants in said suit are the said Edward J. Caro, Ma- 

tilda C. Duvall, and Irene C. Williams, and that they are non-resi- 

dents, being citizens and residents of the city and county of Mobile 
and State of Alabama: 

Now, upon motion of J. D. Thompson, attorney for defendants, it 
is ordered that the clerk of said court do certify all and singular the 
proceedings had herein into the circuit court of the United States 
for the 5th cireuit, northern district of Florida, for such proceedings 
to be had therein as said court shall order. 

And it is further ordered that the defendants do give bond in 
the penal sum of two hundred and fifty dollars, to be approved by 
this court. 

Done and ordered the 22d day of October, A. D. 1881. 

(Signed) A. E. MAXWELL, 
Judge Circuit Court, lst Judicial Circuit of Fla. 
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And on the same day last named came the said petitioners, by 
their attorney, and filed their bond for removal, which bond, with 
the approval thereon, is in the words and figures following, to wit: 


Bond for Removal. 


STATE OF FLoripA, Escambia County: 


Know all men by these presents, that we, James D. Thompson, 

attorney for Edward J. Caro, Matilda C. Duvall, and Irene C. 

10 Williams, and A. V. Caro and A. L. Pollock, are held and 

firmly bound unto W. H. Hutchinson in the penal sum of two 

hundred and fifty dollars, for the payment whereof, well and truly 

to be made, we bind ourselves, heirs, executors, and administrators, 
formally by these presents. 

Signed and sealed this 22d day of October, A. D. 1881. 

The condition of this bond is such that whereas the said James 
D. Thompson, attorney as aforesaid, has applied for and obtained 
from the circuit court of said county an order for the transfer of a 
cause therein pending, wherein the said Hutchinson is plaintiff, to 
the circuit court of the United States for the fifth circuit, northern 
district of Florida: 

Now, if the said J. D. Thomson shall well and truly file, or 
‘ause to be filed, a full and correct transcript of all papers and 
documents pertain-g to said cause in the said United States 
court, or before the first d: ay of the next term, then this obligation 
to be void; otherwise, to remain In full force and effect. 

Taken and approv ed by me this 22d day of October, A. D. 1881. 


(Signed) JAMES D. THOMSON. SEAL. 
(Signed) A. L. POLLOCK. a 
(Signed ) A. V. CARO. SEAL. | 
(Signed) A. E. MAXWELL, 


Judge Circuit Court lst Judicial C tof Fla. 


STATE OF FLorIDA, Escambia County : 

I, F. E. de la Rua, clerk of the circuit court of the State of Florida, 
Ist judicial circuit, in and for the county of Escambia, do hereby 
certify that the foregoing pages, numbered from one to ten, inclu- 
sive, constitute a true copy of all the proceedings, and a correct 

transcript of the record of the judgment, in the case of W. H. 
11 Hutchinson, sheriff Escambia county, ex-officio adm’r de bonis 

non of James Rushton, plaintiff, and James K. Johnson, de- 
fendant, as appears upon the files and records of my office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, this the 24th dav of October, in the year of 
our Lord one thousand eight hundred & eighty-one. : 

[SEAL. | (Signed) F. E. pe ra RUA, 
Clerk of the Circuit Court for the County of Escambia. 


Endorsement: Filed March 6th, 1882. (Signed) W. W. Wharton 
Clerk U.S. district court. 
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And on the seventh day of March, anno Domini eighteen hun- 
dred and eighty-two, came the defendant herein by his attorneys, 
Bb. Labuzan, Esq., and J. D. Thomson, Esquire, and filed his addi- 
tional pleas in this cause in the words and figures following, to wit: 


Defendant's Additional Pleas. 


In the United States Cireuit Court, 5th Judicial Cireuit of the 
United States, Northern District of Florida. 


W. H. Hurcuinson, Sheriff and ex-officio Adm’r de bonis non of 
James Rushton, 
Us. 


JAMES K. JOHNSON. 


Action of ejectment. 


The defendant, by B. Labuzan and J. D. Thompson, his 

12 uttorneys, comes and defends the wrong injury, and by 

leave of the court heretofore asked and obtained, and for ad- 
ditional pleas to plaintiff's declaration, says: 

Ist. That the said plaintiff ought not to have or maintain his said 
suit against the said defendants, because the said defendant says that 
more than twenty years have elapsed since the death of said James 
Rushton. 

2d. That it does not appear from the proper records that an ad- 
ministrator de bonis non on said estate of James Rushton was ever 
appointed. 

3d. That the said suit was not brought within seven years next 
after the accruing of the right of action. 

And for further plea in this behalf the defendant says: 

That heretofore, to wit, on the 3d day of March, A. D. 1878, in a 
suit between Edward J. Caro and others, as plaintiffs, against William 
W. Carr, as administrators of said Rushton, in this honorable court, 
there was a judgment obtained in favor of the said Edward J. Caro 
and others aforesaid against the said Carr, as administrator of the 
said Rushton, and that this defendant now holds possession of the 
premises in question by lease from the said Caro, &e., at whose in- 
stance this suit was brought into this honorable court from the circuit 
court of the State of Florida, of the first judicial circuit; that the 

facts and parties described in the former writ and so forth in 
13 the said suit against the said Carr, as administrator, is ident- 

ical with the proceedings herein except that the administra- 
tion in said suit has been changed, and said suit is for the same 
property identically, which appears from the records of this honor- 
able court. Wherefore the said defendant prays judgment whether 
the said plaintiff should be answered in his said declaration, or 
ought to have or maintain his said suit. 
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STATE OF FLoripa, Escambia County : 


United States of America, 5th Judicial Circuit, Northern District of 
Florida. 


Albert V. Caro, agent for the defendant as well as for Edward J. 
Caro, etc., being duly sworn, says that the foregoing pleas are true. 
(Signed) A. V. CARO. 


Sworn to & subscribed before me this 7th day of March, 1882. 
« ) 
[Seal U.S. Circuit Court, District of Florida. ] ‘ 
(Signed) W. W. WHARTON, 
Clerk Circuit Court. 


Endorsement: Filed March 7th, 1882. (Signed) W. W. Wharton’ 
clerk circuit court. 


And on the third day of March. anno Domini eighteen hundred 
and eighty-three, came the plaintiff herein, by his attorney, C. C. 
Yonge, Esquire, and E. A. Perry, Esquire, and filed his replication 
and demurrer to defendant’s plea heretofore filed in this cause in the 
words and figures following, to wit: 


14 Plaintiff's Replication & Demurrer to Defendant’s Pleas. 
U.S. Cireuit.Court. 


W. H. Hurcuryson, as Administor de bonis non of James Rushton, 
Dee’d, 
US. 
JAMES K. JOHNSON. 
Ejectment. 


The plaintiff, as to def’t’s pleas of not guilty, filed in State court 
Aug. 15, 81, and 12th day of October, wherein he puts himself upon 
the country, doth the like. 

Similar as to pleas of general issue. 

And as to defendant’s additional pleas filed herein March 7th, 
1882. 

Plaintiff joins issue upon defendant's plea of former judgment, and 
says there has been no former judgment in any case betwen same 
parties in valuing same premises. 

To the Ist plaintiff demurs, and for grounds of demurrer and mat- 
ter of law to be argued, plaintiff says that if more than twenty 
years have elapsed since the death of said James Rushton, that fact 
is in law no bar to pl’ff’s suit, and no ground of defense hereto. 

To the 2d plaintiff demurs, and for grounds of demurrer says 
the said plea is insufficient in law, in that it does not tender a 
material issue. It is uncertain and indefinite, and if it intends to 
deny that plaintiff possesses the character in which he sues he does 
so only by indirection. 
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To the 3d plaintiff demurs, and for grounds of demurrer says 
the plea is insufficient in law. It does not set forth any bar by limi- 
tation. That in law the limitation begins to run only from the 
accruing of the cause of m8 

(Signed) .C. YONGE & E. ‘ PERRY, 
Att’ys for PUff. 
15 U.S. of AMERICA 
Northern District of Florida, at Pensacola: 

KE. A. Perry, of counsel for pl’ff, certifies that in his opinion the 
foregoing demurrers are well founded in law. 

And he being duly sworn says the same are not filed for delay. 


(Signed) E. A. PERRY. 
Sworn before me this 3d day of March, 1883. 


[ SEAL. | (Signed) W. W. WHARTON, Clerk. 


(Endorsement:) Filed March 3d,1883. (Signed) W. W. Wharton, 
clerk. 


And on the eighth day of March, anno Domini eighteen hundred 
& eighty-three, at a stated term of the court, the following proceed- 
ings were had, to wit: 


Verdict of Jury & Judgment for Plaintiff. 


Ww. H. Hutrcurnson, Sheriff. ex-officio Adm’r de bonis non } 
of James Rushton, Deceased, 
i ye 
N 


: aan o. Sa. 
JAMES kK. Jonnson, Tenant: and E. J. Caro, Matitpa C. 7 


Duval, and Irene C. Williams, permitted to appear as 
Landlords, Defendants. 


Ejectment. 


This cause came on to be heard upon plaintiff’s demurrer to de- 
fendant’s pleas; and after argument of attorneys for plaintiff, and 
of attorneys for defendants herein : 
16 Ordered, That the demurrer filed herein be sustained. 
And thereupon issue being joined came the jury, to wit: 
Jacob Kahn, W. H. Dunbar, W.S. Coleman, Robert Thomas, Martin 
Poole, J. D. Bowman, A. Cook, R. K. Williams, Robert Eggart, 
Richard Thackerey, Stephen Burnett, William Oliver, who having 
been duly tried, sworn, and empanelled to try this cause, the evi- 
dence in this cause was to them produced, and after argument of 
attorneys for plaintiff and for defendant, and the charge of the court, 
the jury retired, and having deliberated, came into court and re- 
turned the following verdict, te wit: 

We, the jury, find a verdict for plaintiff, and assess the amount of 
rent at fifteen dollars per month from January Ist, 1880, to March 
Ist, 1883, five hundred and seventy dollars. 

Whereupon it is therefore considered by the court that the said 
plaintiff have and recover possession of the premises, as described in 

2—254 
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plaintiff’s declaration, to wit: “A certain tract or parcel of land situate, 
lying, and being in the county of Escambia, known and described 
as lot one in square four, according to the Penlado plan of the old 
city of Pensacola, fronting on Palafox street, in said city, with the 
improvements thereon. And that they have and recover from the 
defendants, E. J. Caro, Matilda C. Duval, and Irene C. Williams, the 
said sum of five hundred & seventy dollars, together with the costs 
in this behalf expended ; and that plaintiff have his writ of 
17 possession and execution therefor; and that the jury be 
discharged from further consideration of this cause. 


Exuipit A. Exhibits filed in evidence on the trial of this cause. 


In the town of Pensacola, on the twenty-second day of October, 
in the year one thousand seven hundred and eighty-one, I, John 
Stephenson, in the presence of witnesses and with the intervention of 
the signor, Don Arturo O’ Neill, lieutenant colonel of the royal armies, 
political and military governor ad interim of this place and its dis- 
trict, do acknowledge that I have sold to Joseph Colbert one hun- 
dred and twenty-one feet of ground of the lot known by number 
one (1), by eighty feet front on Mansfield street, with a house thereon, 
for the sum of four hundred dollars, cash, which sum I have re- 
ceived in current money from the said Joseph Colbert, and with 
which I acknowledge myself satisfied at pleasure, and without any 
claim or title whatsoever to said premises, as having executed the 
sale of the same in a real and legal form as much as it is required 
in law. 7 

In testimony whereof, and in order that this may serve the said 
Joseph Colbert as a title of property, I grant him the present, which 
I sign before the secretary cf this government, in the aforesaid town 
of Pensacola, on the day, month, and year last mentionsd. 


*. 


(Signed) JOHN STEPHENSON. SEAL. 
(Signed) FRANCISCO DE LA RUA, Sy. [srat. 


This sale was executed with my intervention and the du- 
18 plicate of it is on record in this government office, to serve 
as an original in evidence of the same. 
Pensacola, date as above. 
(Signed) O'NEILL. 


STATE OF FLoripa, Escambia County : 


I, F. E. de la Rua, keeper of the pubdlie archives of West Florida, 
do hereby certify that the foregeing is a true and correct copy of the 
keed from John Stephenson to Joseph Colbert, as the same remains 
of record in my office in deed book A, at page 8. 

Witness my hand and private seal (my seal official being lost or 
misplaced) at Pensacola, this 22d day of November, A. D. 1882. 

(Signed) F. E. pe ra RUA, [sEAL.] 
Keeper of Public Archives of West Florida. 


Endorsement: Filed March 8th, 1883. (Signed) W. W. Wharton, 
clerk circuit court. 3 
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Exureit B. Exhibits filed on the trial of this cause. 


Be it known that I, Joseph Colbert, an inhabitant of this place, do 
bargain and sell, really and effectively, to Benito Caro, also an inhab- 
itant of this place, a house situated on lot known by number one, 
containing forty feet front, on the principal wharf of this town, by one 
hundred and twenty-one feet in depth, towards the block house and 

St. Church, which house and lot, with all the appurtenances 
19 thereunto belonging, I purchased from John Stephenson in 

the year of the capitulation of eighty-one, as appears by a 
deed duly executed before His Excellency Don Arturo O'Neill, lieu- 
tenant colonel of the royal armies, and governor of this place at that 
time, bearing date twenty-second day of October, same year, and I 
sold him the lot and house above mentioned, in the condition they 
are in, free from incumbrance or mortgage, for the sum of five hun- 
dred and ninety round silver dollars, which sum I acknowledge to 
have received and grant a formal receipt, declaring that the afore- 
said sum of five hundred and ninety dollars is the precise amount 
and value of the said house and lot, and if they are or may be worth 
any more, I yield and renounce the same in favor of the purchaser, 
and make him a perpetual, irrevocable donation of the same for his 
lifetime. Whereby I yield the right of property possession, useful 
dominion, and ownership which I held over said house and lot, and 
renounce it to the said purchaser in order that he may, as true owner 
thereof, possess, sell, exchange, or alienate the same at will in virtue 
of this deed made in his favor in token of a real delivery, whereby 
it is shown that he has acquired possession of the same without re- 
quiring any other proof, from which I relieve him, and bind myself 
to the eviction and warranty of this sale in all the forms of law, and 
as may suit the purchaser best, with my property present and to - 
come, renouncing the laws, rights, and privileges, singular and gen- 
eral, permitting me to do otherwise. And I, the said Benito Caro, 

being present at the execution of this deed, do accept the 
20 same, and received as my purchase the said house and lot, 

for the sum and value as sold, acknowledging its being placed 
at my disposal, and grant a formal receipt. 

In testimony whereof the present is done in the town of Pensacola 
on the seventh day of the month of August, one thousand seven 
hundred and eighty-seven. I, the secretary, do hereby certify that 
| know the parties, and that they acknowledged & signed the present 
before the instrumental witnesses, who were Vincente Aquiem, 
Joseph Domingo, and Joseph S. Falcon. 


(Signed) JOSEPH COLBERT. [seat. 
(Signed) BENITO CARO. SEAL. 


STATE OF Fioripa, Escambia County : 

I, F. E. de la Rua, keeper of the public archives of West Florida, 
do hereby certify that the foregoing is a true and correct copy of the 
deed from Joseph Colbert to Benito Caro as the same remains of 
record in my office, in deed book A, at pages 36 to 37. 


denn aman, 
; 


12 JAMES K. JOHNSON ET AL. VS. WILLIAM H. HUTCHINSON, &¢. 


Witness my hand and private seal (my seal official being lost or 
misplaced), at Pensacola, this 22d day of November, A. D. 1882. 
(Signed) F. E.peE LA RUA, [SsEAL.] 
Keeper Public Archives, West Florida. 


Endorsement: Filed March 8th, 1883. (Signed) W. W. Wharton, 
clerk circuit court. 


Exuipsit C. Exhibits filed in evidence on the trial of this cause. 


21 Be it known that I, Benito Caro, and inhabitant of this 

town, do acknowledge that I sell, really and effectively, to 
Gabriel Rivas, of this same vicinity, a house and lot, known by the 
number one (1), containing eighty feet front by one hundred and 
twenty-one in depth, situated on the principal wharf, which be- 
longs to me, as having purchased it from Joseph Colbert, as will 
appear by deeds made in this Government on the seventh of Au- 
gust and thirtieth of June of the vears one thousand seven hundred 
and eighty-seven and one thousand seven hundred and ninety; and 
[ sell him the house and lot aforesaid, with all the appurtenances to 
the same belonging, and in the conditions they are in, free from in- 
cumbrance or mortgage (it not appearing in this Government to 
have any), for the sum of nine hundred dollars, which I acknowl- 
edge to have received, cash in hand, to my satisfaction, and 
grant a formal receipt; wherefore I divest myself of property, pos- 
session, useful dominion, and ownership to and over said house and 
lot by me had and held, and release, yield, and transfer it to the 
purchaser, or whomsoever through him claims, as true owner 
thereof, to possess, sell, exchange, or dispose of the same at pleasure 
by virtue of this deed, which I make in his favor in token of real 
delivery; whereby it is shown that he has acquired possession, with- 
out requiring any other proof, with which I invest him in form; 
and I bind myself to the eviction, security, and warranty of this 
deed in all the form- of law, granting hereby, as inserted, the clause 
which empowered the justices to be executed, renouncing the laws’ 

rights and privileges in my favor with those in general pro- 
22 hibiting the same. And I, the said Gabriel Rivas, being 

present at the making of this deed, do accept the sume, and 
receive as my purchase the said house & lot for the sum and on the 
terms as sold, acknowledging its being placed at my disposal, and 
grant a formal receipt. : 

In testimony whereof the present is done, in the town of Pensa- 
cola, on the twenty-fourth of July, one thousand seven hundred and 
ninety-seven. 

I, Don Vincente Folch, and Juan, lieutenant colonel of infantry. 
political and military governor of the town aforesaid and its dis- 
trict, and sub-delegate of royal finance of the same, with two assist- 
ant witnesses, for want of a clerk, do certify that I know the parties, 

Signed by the seller and a mark by the purchaser, with me and 
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the assistant witnesses, before John Moreno, Antonio Ferrera, and 
Carlos Lavalle, witnesses present. 


(Signed) BENITO CARO. [seat.] 
his 

(Signed) GABRIEL x RIVAS. [sEAL.] 
mark. 


sefore me. 


VINCENTO FOLCH. SEAL. 
(Signed) BENIGNO G. CALDERON. SEAL. 
(Signed) MILLAU ve ta CARRERA. |[SEAL. 


STATE OF FLoripA, Escambia County: 


I, F. E. de la Rua, keeper of the public archives of West Florida, 
do hereby certify that the foreging is a true and correct copy of the 
deed from Benito Caro to Gabriel Rivas as the same remains of 
record in my office in deed book A, page 94. 

Witness my hand and private seal (my seal official being lost or 
misplaced), at Pensacola, this 22d day of November, A. D. 1882. 

(Signed) F. E. pe ta RUA, [seat.] 
| Keeper of Public Archives, West Florida. 


Endorsement: Filed March 8th,1883. (Signed) W. W. Wharton, 
clerk “circuit court.” 


23 Exuipsit DD. Exhibits filed in evidence on the trial of this 
cause. 


Be it known that I, Maria Moreno, widow of Gabriel Rivas, testa- 
mentary executrix and guardian of my minor children, do grant by 
these presents that I sell really and in fact to Edward Towns & Co. 
«a house constructed upon a quarter of lot known by the number 
one, containing forty feet front on the bay by the actual depth at 
present, situated at the corner of the said bay and square of Ferdi- 
nand seventh, bounded on one side by house and lot belonging to 
Augustin Valverde, and on the west by another of Francis Bond, it 
being the same which I obtained of my deceased husband, and in 
view of the authority conferred upon me by decree of this tribunal, 
bearing date 12th instant, I sell the said house and quarter of 
lot to the aforementioned Edward Towns & Co., free from incum- 
brance or mortgage, none appearing on the records of this office, for 
and in consideration of the sum of one thousand and five hundred 
dollars, to be paid in the manner following: One thousand and two 
hundred dollars cash, the receipt whereof is hereby acknowledged, 
and three hundred payable in one year from the date of these pres- 
sents, the said house and quarter of lot remaining subject to the 
payment of the said sum of money until the whole be paid. B 
means of which I relinquish and separate myself of the right of 
property, possession, interest, claim, and demand which over the said 
house and quarter of lot I had and held as heir and guardian of my 

said children, and I do hereby cede, renounce, and transfer 
24 the same unto the purchasers, their heirs, executors, and as- 
signs, so that as true owners thereof they may enjoy, possess, 
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sell, exchange, or dispose of the said premises at their will, in virtue of 

this deed which I execute in their favor in token of real delivery, 

whereby it is shown that they have acquired possession of the above- 

rranted premises without the receipt of any further proof with which 

Pasiiens them, and I bind myself to the eviction, security, and war- 

ranty of this sale in due form of law with my property present, and 

to have, granting hereby as inserted, the clause of guarantee which 

empowered the justice to cause it to be executed, in order to 

compel me to its fulfil-ment. And I, Edward Towns & Co., being ~ 

present at the making of this deed, do accept the same in my favor, 

receiving therefrom the said house and quarter of lot as purchased 

for the sum and agreeably as sold, acknowledging the same to be 

placed at my disposal, and in virtue thereof I give a receipt and 

discharge in full. 

In testimony whereof the present is done at the city of Pensacola 

on the thirteenth day of August, one thousand eight hundred and 

seventeen. -) 

_ I, Don Joseph Marot, colonel of the royal corps of artillery, politi- 

eal and military governor of the province of West Florida, do hereby 

certify that I know the parties who have thus acknowledged and 

signed the foregoing, being instrumental witnesses, Antonio Molina, 

Miguel Bélancourt, and Eugene Corindes, and of assisting witnesses 

for want of an escribano, Domingo Sausa and Joseph Cevallos, who 

hereunto sign with me, Mary Moreno, Edward Towns & Co. For 
my wife, Polly Rivas, Joseph E. Caro, as father of my minor 

25 ehildren, Ramon Vilatta, Gabriel Rivas. For my wife, An- 
gela Rivas, Fernando Moreno, Eugenio Antonio Sierra. 

Before me, Joseph Masot, Domingo Sausa, Joseph Cevallos. 


Nore.—There is an acknowledgment made and signed by Mary 
Mareno, declaring to have received the said sum of three hundred 
dollars, as mentioned in the preceding deed of conveyance, and, 
further, that the premises pledged are free from all responsibility 
and in perfect use by virtue of the payment thereof. 

Done at the city of Pensacola, on the 15th day of August, 1818. 


(Signed) WIDOW RIVAS. 


Witness : 
(Signed) JOS. E. CARO. [t.s.] 


SrTaTeE OF FLoripa, Escambia County: 

I, F. E. de la Rua, keeper of the public archives of West Florida, do 
hereby certifv that the foregoing is a true and correct copy of the 
deed from Maria Moreno, Widow Rivas, ex’x, ete., to Edward Towns 
& Co., as the same remains of record in my office in deed book R, 
at pages 62 to 65. 

Witness my hand and private seal (my seal official being lost or 
misplaced), this 22d day of November, A. D. 1882, at Pensacola. 

(Signed) F. E. pe ra RUA, (SEAL. ] 
Keepei of the Archives of West Florida. 


Endorsement: Filed March.8th, 1883. (Signed) W. W. Wharton, 
clerk circuit court. 
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26 Exuipit E. Exhibits filed in evidence on the trial of this 
“ause. 
This indenture, made this — day of November, A. D. 1825, be- 


tween John Edgely & John Simpson and James Rushton, Jr., of the 
other part, all of the city of Pensacola, witnesseth: That for and in 
consideration of the sum of three thousand five hundred dollars, 
lawful money of the United States, in hand paid, the receipt whereof 
is hereby acknowledged, the said John Edgely, in his own right and 
as surviving partner of the late firm of Towns & Edgeley, and John 
Simpson have granted, bargained, and sold, and by these presents 
do grant, bargain, and sell, unto the said James Rushton a part of 
a certain lot of ground in the city of Pensacola, known and desig- 
nated in the plan of the said city as No. one, and situated at the corner 
of Palafox street, to wit, forty feet front on the bay and running 
back to that part of the the same lot purchased by John Larnsen, 
together with all and singular the appurtenances to the said piece or 
parcel of ground belonging or in anywise belonging. ‘To have and 
to hold the said piece or parcel of ground to the said James Rush- 
ton, his heirs, executors, or administrators and assigns, the said John 
Edgely doth individually warrant against the-claim or claimsof all 
and every person or persons whatsoever. 

In testimony whereof the said John Edgeley and Jobn Simpson 
have set their hands and affixed their seals, the day, month, and 
year aforesaid. 


(Signed) JOHN EDGELEY. [seat. 
(Signed) JOHN SIMPSON. SEAL. 


Signed, sealed, and delivered in the presence aforesaid— 
(Signed) JOS. M. WHITE. 
(Signed) JAS. FINLAY. 
Ov 


ad TeRRITORY OF Froripa, Escambia County: 


Before me, John Miller, clerk of the court of the county aforesaid, 
personally appeared John Edgely and John Simpson, & acknowl- 
edged the foregoing instrument of writing to be their act and deed, 
and desired that the same might be recorded as such. 

Acknowledged before me, 13th November, 1525. ) 

(Signed) JOHN MILLER, Clerk. 
STATE OF FLoripa, Escambia County: 

I, F. E. de la Rua, clerk of the circuit court in and for the county 
and State aforesaid, do hereby certify that the foregoing is a true 
and correct copy of the deed from John Edgely and John Simpson 
to James Rushton, as the same remains of record in my office, in 
deed book A, at page 127 to 128. 

In witness whereof I hereunto set my hand and seal official at 
Pensacola, this 22d day of November, A. D. 1582. 

[SEAL] KF. E. pbELA RUA, 
Clerk Circuit Court Escambia County, Fla. 


Endorsement: Filed March 8th, 1883. (Signed) W. W. Whar- 
ton, clerk circuit court. 
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28 Abstract of Proceedings of Commissioners. F. 
F. 
Public archives of West Florida, first volume, —— of proceed- 
ings, before the U.S. commissioner, pages 251 & 2 2, show : 


“The claim of John Edgeley, in his own right se as surviving 
partner of Edward Towne, dec’d, to a part of lot No. 1, being the 

astern corner, was then taken up for examination, and the following 
title papers, and testimony exhibited in support thereof, to wit: 

“A copy of an original grant made to William Shaw and Henry 
Stuart of the whole of lot No. 1 by George Johnston, governor 
general and commander-in-chief of the province of West Florida, 
countersigned by Alexander McLelland, deputy secretary, and dated 
the 3d day of October, 1765, — to be a true copy, under the 
seal of office, by John McLe ‘an, Commissioner of the General Land 
nee, at Washington city, on the od day of June, 1823. 


“(Nore.—This grant is not on record, but was exhibited by the 
claimant on this day.) 
_ “Also a copy of a mesne conveyance from John Stephensen to Jo- 
seph Colbert of the whole of the said lot, passed before Governor 
O'Neill on the 22d of October, 1781, certified to be a true copy by 
Joseph E. Caro, keeper of the public archives, on the 22d of Febru- 
ary, 1823. 

“Also, a copy of a private mesne conveyance from Joseph Colbert 
to Benito Caro dated the 7th of August, 1787, and attested by Bes- 
sito Gayar, Joseph Domingo, and Joseph Suares Falcon ; certified to 
be a true copy by Joseph E. Caro, keeper of the public archives, on 
the 22d February, 1823. 

“Also, a copy of a mesne conveyance from Benito Caro to 

29 Gabriel Rivas, passed before Governor of Florida and the 
assistant witnesses Begnigno Garcia Calderon and Milan de 

la Carera on the 24th July, 1797; certified to be a true copy on the 
16th August, 1797. Also an extract from the protocols, certified to 
be a true one by Joseph E. Caro, keeper of the public archives, 
which states that Maria Moreno, Widow Rivas, sold one-half of said 
lot to John Edgley and Edward Towns on the 13th of August, 1817. 

“Joseph E. Caro proved the signatures of Folch, Calderon, & Car- 
rera and recognized his own. 

“ NoTe.—See the parole testimony adduced in support of the claim 
of Francisco Bonal to a part of said lot, recorded at page 50, which 
he believes applies to this claim.” 

Second vol., record of the proceedings before said commissioner of 
the United States, at pages 208 & 209, shown in absiract E: 


“That John Edgley was the claimant, Maria Rivas the original 
grantee; that the nature of the claim was a mesme conveyance; the 
date of claim was July, 1797; the number of the lot No. 1; the di- 
mensions 40 feet front by 120 feet deep; that the conveyance was 
em before Governor Folch, and that title was confirmed in John 


ddgley.” 
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STATE OF Froripa, Escambia County : 


I, F. E. de la Rua, keeper of the public archives of West 
30 Florida, do hereby certify that the foregoing are true and cor- 
rects extracts from the books & papers of said archives in 
my charge treating the inatter therein recorded. 
In witness whereof of my hand and private seal, the seal official 
being lost or misplaced. 
March Sth, 1883. 
(Signed) F. E. pe tA RUA,” [SEAL.] 
Keeper Public Archives of West Florida. 


Endorsement: Filed March 8th, 1883. (Signed) W. W. Wharton, 
clerk circuit court. , 


Exhibits filed in evidence on the trial of this cause: 


Letters of Administration. FH. 
In the Matter of the Estate of JAmMes Rusnton, Deceased. 
STATE OF FroripA, Escambia County : 


Whereas C. C. Yonge and E. A. Perry, attorneys for said estate, 
have petitioned that W. H. Hutchinson, sheriff of Escambia county, 
State of Florida, be appointed as administrator de bonis non on sald 
estate, and setting forth that W. W. Carr, dee’d, late administrator 
on said estate, had died without completing said administration, 
and that more than six months had elapsed since the death of said 
W. W. Carr, late administrator, etc. Now, therefore, in compliance 
with said petition, | hereby appoint W. H. Hutchinson, sheriff of 
said county, as such adm’r de bonis non, and he is hereby authorized 

and directed to take charge of said estate and duly adminis- 


31 ter on the same according to law. 
Given under my hand and seal, this 4th day of May, 1881. 
[SEAL. | (Signed) N. C. SHACKLEFORD, 


County Judge. 
STATE OF FioripA, Escambia County : 


I hereby certify that the foregoing is a true and correct copy of. 
the original letters of administration granted unto W. H. Hutchin- 
son as the same appears of record and on file in my office. 

In testimony whereof witness my hand and seal, this 7th day of 
March, A. D. 1883. 

_ [SEAL] (Signed) N. C: SHACKLEFORD, 

County Judge. 


Endorsement: Filed March 8th, 1883. (Signed) W. W. Wharton, 
clerk “ circuit court.” 


And on the 9th day of March, A. D. 1883, came the defendant 
herein by his attorney, Wm. Kirk, Esquire, and moving the court 
for a new trial, filed his motion therefor in the words «& figures fol- 
lowing, to wit: 

d—204 
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Motion for New Trial. 
W. H. Hurcuinson, Adm’r & Etc., Estate of James Rushton, 
vs. 
JAMES K. JOHNSON. 


we) 
bo 


Ejectment. 


The def’ts move for a new trial and for cause say : 

Ist. That verdict was contrary to law and evidence. 

2d. That court erred in instructing jury to find for pl’ff. 

od. That court surprised and placed def’d’ts before jury without 
testimony or witnessess in taking up case out of regular order on 
the docket, while in the due course they could and would have had 
documentary and other evidences excluded by this surprise. 

4th. That court erred in excluding evidence from the jury show- 
ing that plaintiffs proved title in Hannah Rushton, the heiress 
of James Rushton, the intestate, after his decease and before admin- 
istration. 

5th. That court erred in not permitting def’d’ts to attack validity 
of administration from record of county court. 

(Signed) WM. KIRK, 
Defend’t’s Alt’y. 


Endorsement: Filed March 9th, 1883. (Signed) W. W.Wharton, 
clerk cireuit court. 


And on the 138th day of March, A. D. 1883, came the defendant 
by his attorneys, B. Labuzan, R. B. Elliott, J. D. Tucker, & J. D. 
Thompson, Esquires, and filed the affidavit of A. V. Caro herein, in 
the words and figures following, to wit: 


Oo Affidavit of A. V. Caro. 
United States Circuit Court, 5th Circuit, Northern District of Florida. 


W. H. Hurcuryson, Sheriff, and ex-officio Administrator of James 
Rushton, dee’d, 
vs. 
JAMES K. JOHNSON. 


Ejectment. 


A. V. Caro, being duly sworn, says that he has in his possession 
the documentary evidence relating to and that are necessary to es- 
tablish the title of E. J. Caro et al. to the property claimed by plain- 
tiff in above suit; that at the time.of the trial of said cause he had 
no opportunity to present the said papers to this court, because the 
subpcena duces toecum was not served upon him until a very short 
time before he was put upon the witness stand; that the haste with 
which he was brought into court prevented him from securing said 
papers, though he used all due diligence to obtain the same. This 
affiant further says that he had no intimation whatever of the fact 
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that said case was to be tried on the day that it was until a subpeena 
wus served. 


(Signed) A. V. CARO. 


Endorsement: Sworn ‘to before me this 13th day of March, A. D. 
1883. 
(Signed) W. W. WHARTON, 
Clerk Cirewit Court. 


o4 And on the same day and date came the said defendant, by 
his attorneys, and filed his further motion for a new trial of 
this cause in the words and figures following, to wit: 


Defendant's Further Motion for Ne w Trial. 


United States Circuit Court, 5th Judicial Cireuit, Northern District 
of Florida. 
W. H. Hurcuinson, Adm’r, & ete., vs. JAMeEs K. JOHNSON. 


Defendant herein moves for a new trial on the following grounds, 
to wit: | 

First. That the court erred in its charge to the jury in this: that-no 
matter whether twenty, thirty, or fifty years had elapsed after the 
death of Rushton and before letters testimentary in his estate, no 
presumption can arise that his (Rushton’s) estate had been settled 
and the property sued for was vested in the heirs. 

2. That defendant and his counsel were taken by surprise, with- 
out their fault, and had no oppertunity to make a full defence. 

(Signed) Bb. LABUZAN, 
Defendant's Attorney. 


Endorsment: Filed Mareh 13th, A. D. LSS. (Signed) W. W. 
Wharton, clerk cireuit court. 


Motion for New Trial Denied. 


And on the 15th day of March, A. D. 1883, at a stated term of 

said court, the said motion for a new trial, being argued and 

30 submitted to the court, was denied by the court; whereupon, 

on the 17th day of March, A. D. 1885, came the said defend- 

ants, by their attorney, B. Labuzan, Esquire, and filed their notice 

of motion for an appeal to the Supreme Court of the United States 
in this cause, in the words and figures following, to wit: 


Notice of Motion for Appeal. 


Wa. H. Hurcuinson, Adm’r, Ke., ) 
US. + No. 27. 
JAs. K. JOHNSON. j 
Kjectment. 

Defendant, by his attorney, hereby gives notice of motion for an 
appeal to the Supreme Court of the United States. 

March 17th, ’S3. 

(Signed) B. LABUZAN, 

Defendant's Attorney. 
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And on the said last-meniioned day and date the aforesaid de- 
fendants by their said attorney, B. Labuzan, Esq., filed his motion of 
appeal to the Supreme Court of the United States, in the words and 
figures following, to wit: 


Motion for Appeal. 


United States Circuit Court, 5th Judicial Circuit, Northern Dist. of 
Fla. 


Wo. H. Hutcuinson, Sheriff and Adm’r de bonis non of ) 
James Rushton, Dee’d, 


> No. 2% 
vs. | 
JAMES K. JOHNSON. J 
Ejectment. 


Defendant, having in open court given notice of motion of appeal 
to the Supreme Court from the judgment rendered in the above 
cause, now moves the court for leave to appeal the said cause to the 

Supreme Court of the United States, and for an order of this 
36. court granting to defendant ninety days from the date of entry 

of this motion within which to furnish the requisite bond 
and to perfect his appeal. 

17th March, 1888. 

(Signed) . B. LABUZAN, 
Defendant's Attorney. 


Endorsement: Filed March 17th, 1883. (Signed) W. W. Wharton, 
clerk circuit court. 


And thereafter, to wit, on the 50th day of April, A. D. 1883, came 
the said defendants, by their attorneys, and filed their prayer for a 
writ of error in said cause, in the words and figures following, to 
wit: 

Prayer for Writ of Error. 
United States of America, Northern District of Florida. 


To the Honorable Justices of the Supreme Court of the United 
States : 


And now comes James K. Johnson, a citizen of Florida, and E. 
J. Caro, Matilda C. Duval, and Lrene C. Williams, citizens of Ala- 
bama, by their attorneys, B. Labuzan, Elliott, Tucker, & Thompson, 
and complain that in the record and proceedings and also in the 
rendition of judgment in a suit between Wm. H. Hutchinson, sheriff, 
ex officio administrator de bonis non of the estate of James Rushton, 
deceased, plaintiff; and said James K. Johnson and E. J. Caro, 
Matilda C. Duval and Irene C. Williams, defendants, tried in the 
circuit court of the United States for said district, at the March term 
thereof, A. D. 1883, at Pensacola, Florida, and in which judgment 
was rendered against said defendants, on the 8th day of March, A. 
D. 1883, manifest error hath occurred and happened, to the great 
damage of said defendant-. 


, mag 
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37 Wherefore they pray for the allowance of a writ of error, 
and such other process as may cause the same to be corrected 
by the Supreme Court aforesaid. 
April 30th, 1883. 


(Signed) B. LABUZAN. 
(Signed) ELLIOTT, TUCKER & THOMPSON. 
(Signed) A. SHAW. 


Endorsement: Filed April 30th, 1883. (Signed) W.W. Wharton, 
clerk. 


And thereupon on the 30th day of April, A. D. 1883, there issued 
out the clerk’s office of the aforesaid circuit court a writ of error in 
this cause in the words and figures following, to wit: 


Writ of Error 
UNITED STATES OF AMERICA, 88: 


The President of the United States to the judges of the cireuit court 
of the United States for the northern district of Florida, Greeting: 


Because in the records and proceedings and also in the rendition 
of the judgment of a plea which is in the said circuit court, before 
you orsome of you, between Wm. H. Hutchinson, sheriff, ex-officio 
administrator de bonis non of the estate of James Rushton, deceased, 
defendant in error, and James K. Johnson, and E. J. Caro, Matilda 
C. Duval, and Irene C. Williams, plaintiffs in error, a manifest error 
hath happened, to the great damage of the said James K. Johnson, 
Ke. J. Caro, Matilda C. Duval, and Irene C. Williams, as by their 
complaint appears, we, being willing that the error, if any hath 
been, should be duly corrected, and full and speedy justice done to 

the parties aforesaid in this behalf, do command you, if judg- 
08 ment be therein given, that under your seal, distinetly and 

openly, you send the record and proceedings aforesaid, with 
all things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you may have the same at 
Washington, D. C., on the second Monday of October next, in the 
said Supreme Court to be then and there held, that, the record and 
proceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the laws and customs of the United States should 
be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 30th day of April, in the vear of our Lord 
one thousand eight hundred and eighty-three, and of the Independ- 
ence of the United States the one hundred and seventh. 

[L. s.] (Signed) W. W. WHARTON, Clerk. 

By JAMES L. ROCHE, 
Deputy Clerk, Circuit Court, Fifth Judicial Cireuit, 
Northern District of Florida. 


Endorsement: Issued April 30th, & copy filed same date. 
(Signed) W. W. Wharton, clerk. 
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And on the second day of May, A. D. 1883, came the said de- 
fendants to this cause and filed their bond on writ of error in the 
words and figures following, to wit: 


Bond on Writ of Error 
Supreme Court: of the United States. 


Ws. H. Hurcuinson, Sheriff, ex-officio Adm’r rt 


ov bonis non of James Rushton, deceased, ay, 
US. ies __— 
JAMES K. JOHNSON et al. 
Ejectment. 


Know all men by these presents that E. J. Caro, Matilda C. Duval, 
and Irene C. Williams, as principals, and George 8S. Wells and E. 
Haines, as sureties, are held and firmly bound unto Wm. H. Hutch- 
inson, sheriff, ex-officio adm’r de bonis non of the estate of James Rush- 
ton, deceased, in the sum of five hundred dollars, to be paid to the 
said Wm. H. Hutchinson, his executors or administrators; to 
which payment, well and truly to be made, we bind ourselves, and 
each of us, jointly and severally, and our and each of our heirs, ex- 
ecutors, and administrators, firmly by these presents. 

_ Sealed with our seals and delivered, this 25th day of April, A. D. 
1883. 

Now the condition of the above obligation is such that whereas the 
above-bound E. J. Caro, Matilda C. Duval, and Irene C. Williams 
hath prosecuted a writ of error in the Supreme Court of the United 
States to reverse the judgment rendered at the March term, A. D. 
1883, of the circuit court of the United States for the northern dis- 
trict of Florida, at Pensacola, Florida, in an action of ejectment, 
wherein the said Wm. H. Hutchinson, sheriff, ex-officio adin’r de bonis 
non of the estate of James Rushton, deceased, is plaintiff, and the said 
KE. J. Caro, Matilda C. Duval,and Irene C. Williams are defendants: 

Now, therefore, if the above-bounden E. J. Caro, Matilda C. Duval, 
and Irene C. Williams shall prosecute their said writ of error to ef- 

fect, and answer all costs if they shall fail to make good their 


40) plea, then this obligation shall be void ; otherwise, to remain 

in full force and virtue. 

(Signed) EDWARD J. CARO, [L. s.] 
Pr. J. D. THOMPSON. 

(Signed) MATILDA C. DUVAL, _ [L. s.] 
Pr. J. D. THOMPSON. 

(Signed) IRENE C. WILLIAMS, | [t. s.] 
Pr. J. D. THOMPSON. 

(Signed) G. S. WELLS. b. &, 

(Signed) K. HAINES. i = 


Sealed and delivered in presence of— 
J. N. MORENO. 
L. SHEPARD. 


Bond accepted. 


(Signed) | DON A. PARDEE, Judge. 
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Unirep STATES OF AMERICA, he 

Northern District of Florida, § mah 

Geo. S. Wells and E. Haines, who are sureties on the foregoing 

bond, being duly sworn, say and each for himself saith: That he is 

worth the sum of two hundred and fifty dollars over and above all 
his just debts, liabilities and legal exemptions. 


(Signed) G. S. WELLS. 
(Signed) E. HAINES. 


Sworn to and subscribed before me, this 25th day of April, A. D. 
1888. 
(Signed) W. W. WHARTON, Clerk, 
By JAMES L. ROCHE, 
Deputy Clerk. 


ft. s.]) U.S. Cireuit Court Northern District of Florida. 


Endorsement: Filed May 2nd, 1883. (Signed) W. W. Wharton, 
clerk. 


41 I, William Wilson Wharton, clerk of the circuit court of the 

United States in and for the fifth judicial circuit and northern 
district of Florida, at Pensacola Florida, do hereby certify the 
above and foregoing, included in pages No. 1 to No. 40, inclusive, to be 
a true and correct transcript of the proceedings had and judgment 
entered in the cause of Wm. H. Hutchinson, sheriff and ex-officio 
administrator de bonis non of James Rushton, deceased, versus Jas. 
K. Johnson et al., as the same remains on file and of record in my 
office. 

In testimony whereof I hereunto sign my name officially, at Pen- 
sacola, Florida, and affix the seal of the said court, this fourth day 
of May, A. D. 1885. 

[Seal U,. S. Cireuit Court, Northern District of Florida, 5th circuit. 


| W. W. WHARTON, Clerk. 


4? Unitrep STATES OF AMERICA, 88: 


The President of the United States to the judges of the cireuit court 
of the United States for the northern district of Florida, Greet- 
Ing: 

Because in the records and proceedings and also in the rendition 
of the judgment of a plea which is in the said cireuit court before 
you or some of you, between Wm. H. Hutchinson, sheriff, ex-officio 
administrator de bonis non of the estate of James Rushton, deceased, 
defendant in error, and James K. Johnson and E. J. Caro, Matilda 
C. Duval, and Irene C. Williams, plaintiffs in error, a manifest error 
hath happened to the great damage of the said James K. Johnson, 
Kk. J. Caro, Matilda C. Duval, and Irene C. Williams, as by their 
complaint appears, we, being willing that the error, if any hath 
been, should be duly corrected, and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judgment 
be therein given, that under your seal, distinctly and openly, you 
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send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you may have the same at Washington, D. C., 
on the second Monday of October next, in the said Supreme Court 
to be then and there held, that, the record and proceeding aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error, what of right and according to 
the laws and customs of the United States should be done. 
43 Witness the Honorable Morrison R. Waite, Chief Justice of 
the said Supreme Court, the 30th day of April, in the year 
of our Lord one thousand eight hundred and eighty-three, and of 
the Independence of the United States the one hundred and seventh. 
[Seal of the U.S. Circuit Court, Northern District of Florida, 5th Circuit. 
W. W. WHARTON, 
Clerk Circuit Court, Fifth Judicial Cireuit, 
Northern District of Florida. 
By JAMES L. ROCHE, | 
Deputy Clerk. 


44 [Endorsed :] United States Supreme Court, fifth judicial 
circuit, northern district of Florida. No. 27. Wm. H. Hut- 
chinson, sheriff, ex-officio adm’r de bonis non of estate of James Rush- 
ton, deceased, vs. James K. Johnson and E. J. Caro, Matilda C. Du- 
val, and Irene C. Williams. Writ of error issued & copy filed. 
B. Labazan, Alfred Shaw, Elliott, Tucker and Thompson, attorneys 
for plaintiffs in error. 
Stamp :] Clerk’s office, U.S. courts. Filed Apr. 30th, 1883. W. 
W. Whatton, clerk. : 
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To Wm. H. Hutchinson, sheriff, ex-officio administrator de bonis non 
of the estate of James Rushton, deceased, Greeting : 


You are hereby cited and admonished to be and appear at 
a Supreme Court of the United States to be holden at Washing- 
ton, on the second Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United 
States for the northern district of Florida, at Pensacola, wherein 
James K. Johnson, a citizen of Florida, and E. J. Caro, Matilda C. 
Duval, and Irene C. Williams, citizens of the State of Alabama, are 
plaintiffs, and you are defendant in error, to show cause, if any there 
be, why the judgment in said writ of error mentioned should not 
be corrected and speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this Ist day of May, in the year 
of our Lord one thousand eight hundred and eighty-three. 

: DON A. PARDEE, Judge. 


46 [Endorsed :] United States Supreme Court, fifth judicial 
circuit, northern district of Florida. No.27. James kK. John- 
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son, E. J. Caro, Matilda C. Duval, and Irene C. Williams rs. Wm. 
H. Hutchinson, sheriff, ex-officio adm’r de bonis non of the estate of 
James Rushton, deceased. Citation. B. Labazan, Alfred Shaw, and 


Elliott, Tucker and Thompson, attorneys for plaintiffs in error. 
’ {Stamp:] Clerk’s office, U.S. courts. Filed May 2nd, 1883. W.W. 
| Wharton, clerk. 
Northern District of Fla., at Pensacola. 
Executed the within writ of citation by serving copies of same on 


Wm. H. Hutchinson, administrator, &c., and E. A. Perry, Esq., at- 

torney for defendants, this 5th day of May, at Pensacola, in the 

northern district of Florida, in the year of our Lord one thousand 

eight hundred and eighty-three. 
7 JOS. H. DURKEE, 

U.S. Marshal. 

By FRANK MAURA, Deputy. 


[ Endorsed :] United States circuit court, fifth judicial cireuit, nor. 
dist. of Florida. Wm. H. Hutchinson, sheriff, ex-officio adm’r de 
honis non of estate of Jas. Rushton, dec’d, vs. Jas. K. Johnson ef al. 
Transcript of record. 


Endorsed on cover: N. Florida, C.C. U.S. “No. 254. James K. 

: Johnson, E. J. Caro, Matilda C. Duval, and Irene C. Williams, plain- 
+, tiffs in error, vs. William H. Hutchinson, sheriff, ex-officio administra- 
tor de bonis non of the estate of James Rushton, deceased. Filed 11th 

August, 1583. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 


No. 657. 

GEORGE 8S. WELLS, SAMUEL MYERSON, BARBARA 
WELLS (INTERVENOR), AND WILLIAM J. CARO, 
EXECUTOR OF E. J. CARO, DECEASED, M. C. DUVAL 
AND IRENE C. WILLIAMS (INTERVENTORS AND 
WARRANTORS), PLAINTIFFS IN ERROR, 


US. 


W. H. HUTCHINSON, SHERIFF AND EX-OFFICIO ADMIN- 
ISTRATOR DE BONIS NON OF JAMES RUSHTON, 
DECEASED. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF FLORIDA 


FILED OCTOBER 10, 1854. 


; 
} 
: 
‘ 
| 
! 


denen, A ae Agta ate i 


SUPREME COURT OF THE UNITED STATES. 


dhs [> OCTOBER TERM, 1885. 


B wll No. 657. 


. 4 GEORGE S. WELLS, SAMUEL MYERSON, BARBARA 

Ay WELLS (INTERVENOR), AND WILLIAM J. CARO, 

oe > EXECUTOR OF E. J. CARO, DECEASED, M. C. DUVAL 
AND IRENE C. WILLIAMS (INTERVENTORS AND 
WARRANTORS), PLAINTIFFS IN ERROR, 


VS, 
W. H. HUTCHINSON, SHERIFF AND EX-OFFICIO ADMIN- 
ISTRATOR DE BONIS NON OF JAMES RUSHTON, 
DECEASED. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF FLORIDA 


INDEX. 
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1 Unitep States oF AMERICA, 88: 


The President of the United States to the judges of the cireuit court 
of the United States for the northern district of Florida, Greeting: 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court before you, 
between W. H. Hutchinson, sheriff and ex-officio administrator de 
bonis non of the estate of James Rushton, and George S. Wells, Sam- 
uel Myerson, Barbara Wells (intervenor), and E. J. Caro, M. C. 
Duval, and Irene C. Williams (intervenors and warrantors), a man- 
ifest error hath happened, to the great damage of the said George 8. 
Wells, Samuel Myerson, Barbara Wells (intervenor), and E. J. Caro, 
M. C. Duval, and Irene C. Williams (intervenors and warrantors), 
as by their complaint appears, we, being willing that error, if any 
hath been, should be duly corrected, and full and speedy justice 
done to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, distinetly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the first Monday of October next in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause fur- 

ther to be done therein to correct that.error what of right 
2 and according to the laws and customs of the United States 
should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 14th day of March, in the vear of our Lord 
one thousand eight hundred and e ighty-four. 


[Seal U.S. circuit court northern district of Florida, 5th circuit. ] 
(Signed) Fr. C. HUMPHREYS, 
Clerk of the Circuit Court of the United States for the Northern 
District of Florida, at Pensacola, Florida. 


3 Unirep Srates or America, Northern District of Florida: 


To the Honorable Justice of the Supreme Court of the United 

States : 

And now come George 8. Wells, Samuel Myerson, John White, N. 
Nichols, Mark Fuller, Henry Muller, Otto Goldstucker, and Barbara 
Wells, intervenor, and E. J.C aru, M. C. Duval, and Trene C. Wil- 
liams, intervenors and warrantors, citizens of the State of Alabama, 
so far asthe said E. J. Caro, M. C. Duval, and Irene C. Williams, 
and the said other parties herein claiming under title from the 
United States, by their attorneys, Elliott, Tucker & Thompson and 
Simeon Belden, and complain that in the record and proceedings 
and also in the renditions of judgment in a suit between W. H. 
Hutchinson, sheriff, &c., administrator of the estate of James Rush- 
ton, deceased, plaintiff, and George S. Wells and the others aforesaid, 
defendants, tried in the circuit court of the United States for said 
district at the March term thereof, A. D. 1874, at Pensacola, Florida, 
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and in which judgment was rendered against said defendants on 
the llth day of March, A. D. 1884, manifest error hath occurred 
and happened to the great damage of said defendants, wherefore 
they pray for the allowance of a writ of error and such other pro- 
cess as may cause the same to be corrected by the Supreme Court 
aforesaid. 
ELLIOTT, TUCKER & THOMPSON & 
SIMEON BELDEN, 
Attorneys for Plaintiffs. 


4 Uwnirep States oF AMERICA, 88: 
To William H. Hutchinson, sheriff and ex-officio administrator c., 
Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the first Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
fifth judicial circuit, northern district of Florida, wherein George 8S. 
Wells and Mark Fuller and Barbara Wells and Edward J. Caro, 
Matilda C. Duval, and Irene C. Williams (intervenors), are plain- 
tiffs, and you are defendant in error, to show cause, if any there be, 
why the judgement in the said writ of error mentioned should not 
be corrected and speedy Justice should not be done to the parties in 
that behalf. 

Witness the Honorable Morrison R. Waite, Uhief Justice of the 
said Supreme Court of the United States, this 14th day of March, 
in the year of our Lord one thousand eight hundred and cighty- 


four. 
THOMAS SETTLE, Judge. 
5 On this 22d day of March, in the year of our Lord one 


thousand eight hundred and eighty -four, personally appeared 
before me the subscriber, Martin O'Conner, U.S. dep. marshal, and 
made oath that he delivered a true copy of the above citation to W. 
H. Hutchinson, sheriff and ex-officio administrator de bonis non of 
the estate of James Rushton. : 
[SEAL. | MARTIN O'CONNOR, 
U.S. Deputy Marshel. 
F. C. HUMPHREYS, Clerk. 
By JAMES L. ROCHE, 
Deputy Clerk. 


United States Circuit Court, Fifth Judicial! Circuit, Northern District 
of Florida. 
Wy. H. Hutcuinson, SHERIFF, &C., 


v8. No. 62. 
GEORGES. Wetts & SAMUEL MYERSON ef als. 


On motion of Mess-. Elliott, Thompson and Tucker and Simeon 
Belden, attorneys for defendants herein, and who are also a 
for the defendants in the following causes, entitled: No. 62, W. 
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Hutchinson, sheriff, &c., vs. Geo. S. Wells et al.; No. 68, W. H. 

Hutchinson vs. Otto Goldstucker et als.; No. 64, W. H. Hutchinson, 
sheriff, &e., vs. N. Nicholls et al.; No. —, W. H. Hutchinson, 

6 sheriff, et al., John White et al., W. H. Hutchison, sheriff, 
&e., vs. Henry Muller, Mark Fuller, e¢ al. 

In all the above-named causes it is ordered that the pleadings 
and evidence and bill of exceptions introduced, taken, and filed in 
the above-entitled suit of W. H. Hutchinson, sheriff, &c., vs. George 
S. Wells, Samuel Myerson, et aé. be admitted in the five following 
and above-enumerated case-, the same the same as though regularly 
introduced on trial. 

March 14th, 1884. 

THOMAS SETTLE, Judge. 


~] 


In the United States Circuit Court, Fifth Judicial Circuit, 
Northern District of Florida, sitting in and for said circuit, 
March Term, A. D. 1884. 


Be it remembered that at a term of the United States circuit court, 
fifth judicial circuit, northern district of Florida, held at the city of 
Pensacola, Florida, on the third day of March, in the year of our 
Lord one thousand ei ight hundred and eighty-four, a cause therein 
pending, wherein William H. poreeg sheriff and ex-officio ad- 
ministrator de bonis non of the estate of James Rushton, deceased, 
was plaintiff, and George S. Wells and Samuel Myerson and Barbara 
Wells (defendant by intervention), and Edward J. Caro, Matilda C. 
Duval,and Irene C. Williams (defendants by intervention as war- 
rantors) were defendants, came on to be heard before the Honorable 
Thomas Settle, judge of the United States district court, northern 
district of Florida, sitting as judge of said United States circuit 
court, at which day came the said parties by their respective attor- 
neys. : 


And thereupon the said issue, in manner aforesaid, joined between 
the said parties, came on to be tried, and the jurors of the j jury afore- 
said, whereof mention is within made, being called, likewise came 
and were sworn to try the said issues in manner aforesaid joined, 
and whereupon the plaintiff, to maintain the issues on his part, after 
having, without objection, produced and offered in evidence an ex- 
tract from the “American State Papers,” page — of vol. 4, containing 

the proceedings of the United States commissioners, showing 
8 theconfirmation of the lot —,square 4,in the city of Pensacola, 

to John Edgeley, which extract reads as follows: No. 1. By 
whom claimed, John Edgeley; original grantee, Maria Rivas; na- 
ture of claim, mesne conveyance; date of claim, July, 1797; No.1; 
dimension of lot, 40 feet front by 120 deep; before whom passed, 
Gove-nor Foleh ; built upon and enclosed from 1781 to 1823. The 
said plaintiff produced and offered in evidence a certain written in- 
strument purporting to be a certified copy of a deed of convevance 
from John Stevenson to John Tolbert: also a certain written instru- 
ment purporting to be a certified copy of a deed of conveyance from 
said John Tolbert to Benito Caro ; also a certain written instrument 
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ne to be a certified copy of a deed of conveyance from said 
nito Caro to Gabriel de Rivas; also a certain instrument purport- 
ing to be a certified copy of a deed of conveyance from Maria Mo- 
reno Rivas to Touns & Co.; also a certain written instrument pur- 
porting to be a certified copy of proceedings before the Spanish 
tribunal, authorizing the said Maria Morero Rivas, as executrix of 
the aforesaid Gabriel de Rivas, to make said conveyance to Touns & 
Co.; also a certain written instrument purporting to be a certified 
copy of a deed of conveyance from John Edgeley, as surviving part- 
ner of Touns & Edgeley, to James Rushton, but to the reading of 
the same in evidence the attorney of the said defendants did then 
and there object, because 
First. The papers offered in evidence and purporting to be certi- 
fied copies of original deeds are not the best evidence of 
9 which the case is susceptible. 

Second. That being copies they cannot be received in evidence 
until the original deeds of which they purport to be copies have 
been produced or their loss accounted for. 

Third. That there is no evidence that the records from which 
the papers offered purport to have been copied are the Spanish ar- 
chives transmitted and turned over to the Government of the United 


States by the government of Spain under the treaty of the year 1819, 


by which the Floridas were ceded by Spain to the United States. 

Fourth. That there is no evidence that Filo E de la Rua, whose 
certificate as keeper of Spanish archives is affixed to the papers 
offered in evidence is, or ever has.been in possession of the Spanish 
archives, and that until evidence is introduced to show that the 
United States Government had parted with its possession and cus- 
tody of said archives and had surrendered them to the State of 
Florida or to said de la Rua, the documents offered as copies from said 
archives cannot be received in evidence; but the said judge did 
then and there deliver his opinion and decide that the objections 
ought not to be allowed, and that the said writings ought to be ad- 
mitted in evidence on the part of the said plaintiff, and thereupon 

permitted the said writing to be read in evidence on the part of 
10 the plaintiff to which said opinion and decision the attorney 

for the said defendants, in their behalf, did then and there 
except. 

And the said plaintiff, by his attorneys, further to prove the issue 
in his behalf, then and there produced and offered in evidence a 
certain written instrument purporting to be a certified copy of the 
last will and testament of Gabriel de Rivas, but to the reading of the 
same in evidence the attorneys for the said defendants did there and 
then and there object, because— 

First. The paper offered in evidence and purporting to be a certi- 
fied copy of the last will and testament of the said Gabriel de Rivas, 
is not the best evidence of which the case is susceptible. 

Second. That being a copy it cannot be received in evidence until 
the original document of which it purports to be a copy has been 
produced or its loss accounted for. 

Third. That there is no evidence that the records from which the 
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paper offered purports to have been copied are the Spanish archives, 
transmitted and turned over to the Government of the United States 
by the government of Spain, under the treaty of the year 1819, by 
which the Floridas were ceded by Spain to the United States. 

Fourth. That there is no evidence that Filo E de la Rua whose cer- 

tificate as keeper of Spanish archives is affixed to the papers 
1] offered in evidence, is or ever has been in possession of the 

said Spanish archives, and that until evidence is introduced 
to show that the United States Government had parted with its pos- 
session and custody of said archives and had surrendered them to the 
State of Florida or to said de la Rua the document offered as a copy 
from said archives cannot be received in evidence; but the said 
judge did then and there deliver his opinion and decide that the ob- 
jections ought not to be allowed, and that the said writing ought to 
be admitted in evidence on the part of the said plaintiff, and there- 
upon permitted the said writing to be read in evidence on the part 
of the piaintiff; to which said opinion and decision the attorney 
for the said defendants, in their behalf, did then and there except. 

And the said plaintiff, by his attorneys, further to prove the issue 
in his behalf, then and there produced as a witness one G. O. Bros- 
naham, who testified in substance as follows: 

That he, witness, had heretofore been the agent of the heirs of 
James Rushton; that he came to the agency. by reason of the fact 
that he was his father’s executor, and that his father during his life- 
time had been the agent of Mrs. Hannah Rushton, whom witness 

believes to have been the widow of James Rushton. Witness 
12 has no knowledge of his father having ever been the agent 

of James Rushton, but from letters from Mrs: Hannah Rush- 
ton and other documents found amongst his father’s papers he 
formed the belief that his father had been the agent of Jas. Rush- 
ton; that he never saw or knew Mrs. Hannah Rushton, but be- 
lieves her to have been the widow of James Rushton; that he does 
not personally know any of the heirs of James Rushton, but has 
heard of someof them; believesthat Anna Rushton wasa daughter 
of James Rushton, but does not know it as a fact. During the time 
that witness acted as agent of the Ruston- he had no direct com- 
munication with any of them, his correspondence being had with 
and his remittances of money being made toa man in New York 
who claimed to be the agent of the Rushten heirs. Witness has no 
recollection of the name of said agent, and has never seen him. 
The agency of witness’ father began in 1832 and continued till his 
death, which occurred about the year 1870, and that during this 
period his father had the possession of the said lot as such agent, and 
collected and transmitted the rents for the same. During his 

father’s lifetime witness wrote letters and transacted business 
13 for him, but has never seen or known personally James 

Rushton or any of his heirs, and does not know of their ex- 
istence except from what he has heard. 

And the said judge, the said parties having concluded and _ sub- 
mitted their testimony and the several matters aforesaid, did then 
and there give his opinion and deliver his charge to the jury, and, 
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among other things, did charge the jury as follows, to wit: That the 
deed of conveyance from Edgeley, as surviving partner of Touns & 
Edgeley, to James Rushton was sufficient in law to pass the title to 
said Rushton. ‘To which said opinion and charge of the court the 
said defendants, by their attorneys, did then and there except. 

And the said judge, under the charge and with the directions 
aforesaid, submitted the said issue and the evidence so given on the 
said trial to the jury, and the jury aforesaid then and there gave 
their verdict for said plaintiff, in the words & figures following, to 
wit: 

“We, the jury, find the defendant guilty of the trespass and 
ejectment as alleged in the declaration, and that the plaintiffis seized 
in fee of the preniises therein mentioned, to wit, that portion of lot 
one, in block four, in the city of Pensacola, fronting on Palafox and 

Main streets, beginning at a point of said lot eighty-cight 
14 feet and six inches south of the northeast corner of Palafox 

and Zaragossa streets and running south on Palafox street 
sixty feet by the depth of said lot west, to wit, forty-one feet and 
three inches, and that the plaintiffis entitled to recover of the defend- 
‘ants, as the value of mesne profits, the sum of five hundred & eighty- 
seven ,5;°5 dollars ($587.50). 

(Signed) M. J. SMALL, Foreman. 


And the said defendants, by their attorneys, then and there, at the 
term of the court aforesaid, did enter, in writing, and submit to the 
said court his motion that the said verdict be set aside, and that a 
new trial be granted, for reasons following, to wit: 

First. The court erred in admitting as evidence certified copies of 
deeds purporting to be from the Spanish archives without requiring 
the plaintiff to show that the originals could not be obtained, and 
without first showing that they were not within the party’s power, 
custody, or control. 

Second. The court erred in instructing the jury that the sale by 
a surviving partner was sufficient to convey title without requiring 
the plaintiff to show that John Edgeley was the surviving partner 
of Touns & Co. 

Third. The verdict rendered herein is contrary to the evidence. 

Fourth. The verdict is contrary to law. 7 
15 Fifth. That no agent has authority to appoint an agent to 
represent his principal without special authority for that 
purpose, nor has any person the right to assume an agency without 
express authority or appointment so as to make or operate as an 
adverse possession against defendants. That no agency was estab- 
lished in this case by plaintiff. 

Sixth. That there is no evidence that the pretended deeds offered 
in evidence by the plaintiff and admitted by the court were or are 
copies from the archives turned over to the Government of the 
United States on the cession of the Floridas to said United States 
by the Spanish Government. (See supplement marked A, page 9.) 

Seventh. That there is no evidence that F. E. de la Rua is the 
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keeper of the Spanish archives, nor that the papers furnished by 
him and admitted in evidence are from said archives. 

And the said motion coming on to be heard on the eleventh day of 
March, at the term aforesaid, the said court did consider and decide 
that the said motion should not be granted, to which decision the 
said defendants, by their attorneys, did then and there except. 

Whereupon the court aforesaid, on the eleventh day of 
16 March, A. b. 1884, at the term aforesaid, did render judgment 
in favor of the said plaintiff and against the said defendants, 

in the words and figures following, to wit: 

“It is considered by the court that the plaintiff have and recover 
from the defendants the possession of the said premises, to wit: 
That portion of lot one, square four, fronting on Palafox and Main 
streets, in the city of Pensacola, beginning at a point of said lot 
eighty-eight feet and six inches south of the northeast corner of 
Palafox and Zaragossa streets, and running south on Palafox street 
sixty feet by the depth of said lot west, to wit, forty-one feet and 
three inches. 

“And that the plaintiff have his writ of possession for the same, 
and that plaintiff have and recover of the said defendants the sum 
of five hundred and eighty-seven +); dollars ($587.50), the mesne 
profits, and costs, and have execution thereof; and the defendants in 
mercy,” &c., as appears of record. And inasmuch as the said several 
matters objected to or insisted upon and considered by the court do 
not appear by the record of the verdict and Judgment aforesaid, the 

said defendants, by their counsel aforesaid, did then and there 
17 propose this their bill of exceptions to said opinions and de- 
cisions of the said judge, and request him to sign the same 
according to the form of the statute in such case made and provided, 
which is done this 14th day of March, A. D. 1854. 
THOMAS LITTLE, Judge. [seat] 


18 Supplement A, page 9. 


Objection having been made by counsel for plaintiff that the 
within bill of exceptions does not, but should, contain a copy of a 
private act of the General Assembly of Florida, approved November 
27, 1861, appointing Filo E. de la Rua to the office of keeper of the 
Spanish archives at the city of Pensacola, and read in evidence on 
the part of said plaintiff. The said act, as read by the attorney for 
said plaintiff, is herein below set forth and annexed to the within 
bill of exceptions and made a part thereof. 

“McClellan’s Digest Laws of Florida, Chapter VI. 

“Sec. 10. Filo E. de la Rua, of the county of Escambia, be, and 
he is hereby, authorized to hold, exercise, and perform the duties of 
keeper of the Spanish archives at the city of Pensacola, to which 
said office he has heretofore been appointed by the Governor and 
General Assembly of this State. (Sec. 10, chap. 1296, act of Nov. 27, 
1861.) 

(Endorsed on back:) United States circuit court, fifth judicial eir- 
cuit, northern district of Florida. Wm. H. Hutchinson, sheriff and 
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ex-officio administrator, &e., vs. George S. Wells, Samuel Myerson et al. 
Bill of exceptions. Filed March 14, 18ss4. F.C. Humphreys, elerk, 


by James L. Roche, deputy clerk. Elliott, Tucker, & Thompson, 


and Simeon Belden, att’ys for defendants. 


19 United States Circuit Court, Northern District of Florida. 


Wa. H. Hurcurnson, Sheriff & ex-officio Administr ator of James 
Rushton, Dee’d, 
vs. 
Grorce S. Wetis & S. Myerson. 


And now comes the plaintiff and, as to defendants’ pleas filed 
this day, except as to first plea, interposes his demurrer, and for 
cause of demurrer says that said pleas are bad in law, and consti- 
tute no defense in this case, because the judgment relied upon in said 

leas as constituting a bar against plaintiff’- right of action is not 
Givens the parties to this suit, and as to said first plea of — between 
the same parties, plaintiff joins issue. 
C. C. YONGE, 
E. A. PERRY, 
Atty’- [for] Plaintiff. 


C. C. Yonge, of att’y for plaintiff, having been duly sworn, says 
that the foregoing demurrer is not interposed for delay, and that in 
his opinion said demurrer is well founded in point of law. 

C. C. YONGE, Sr. 


Sworn to & subscribed before ‘me this 8th March, 1884. 
[SEAL. ] F. C. HUMPHRYS, Clerk, 
2 By JAMES L. ROCHE, 
Dep'ty Cle’k. 


20 (Endorsed on back:) W. H. Hutchinson, sh’ff & ex-officio 
administrator, &c., James Rushton, deceased, vs. Wells & My- 

erson. Demurrer. Filed March 8th,1884._ F.C. Humphreys, clerk, 

by James L. Roche, deputy clerk. ©. C. Yonge & E. A. Perry, att’ys, 


21 United States Cireuit Court, Fifth Judicial Circuit, Northern 
District of Florida. 


Wa. H. Hutcurnson, Sheriff & ex-officio Administrator de bonis non 
of the Estate of James Rushton, Deceased, 
vs. 
GrorGE 8. WELLS and 8S. Myerson. 


In this cause, leave of the court being first had and obtained, for 
further plea to the declaration herein “filed, these defendants says 
that the plaintiff ought not to have or maintain his aforesaid action 
against them, because they say that after committing the acts of 
trespass in the said declaration mentioned and before commencement 
of this suit, to wit, on the ninth day of March, 1880, all of said plain- 
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tiff’s rights, title, and pretensions to said lot 1, block 4, in said city of 
Pensacola, as described in said suit, were fully heard and passed 
upon and determined adverse to said plaintiff- predecessors and 
grantors, who, on thissaid ninth day of March, 1880, defended a suit 
brought by said defendants, vendors, against George Jolly and W.W. 
Carr, who claimed under W. W. Carr,administrator of James Rushton 
and said George Jolly and W. W. Carr, partners, who were 
22 then tenants of of W. W. Carr, administrator of James Rush- 
ton, and who defended their trespass and ejectments by virtue 
of a claim, or pretended claim, of right and title under pretended 
claims of said Carr in his ¢ pacity as administrator as aforesaid. 

And the said Carr & Jolly, tenants as aforesaid, defended by said 
Carr, administrator as aforesaid, were found guilty of trespass and 
ejectment by judgment of saidU. 8. circuit court for the fifth judicial 
circuit, sitting at Pensacola, Florida, on March ninth, 18380, and 
upon this the said defendants pray an jnspection of the records. 

And said Carr and Jolly, tenants aforesaid, defended by Carr, 
administrator as aforesaid, were evicted and turned out of possession 
of said premises by virtue of a writ of possession, issued out of this 
honorable court, based on said judgment as aforesaid. 

And these defendants for fourth plea say and aver that said judg- 
ment so rendered on ninth day of March, 1880, was at the time of 
commencement of plaintiff’s action and is now of full force, virtue, 
and effect. 

Wherefore they plead said judgment in bar of plaintiff’s right of 
action. 

And, for further plea, these defendants say that plaintiff, W. H. 

Hutchinson, who sues as administrator of James Rushton, 
23 has no other right, title, claim, or pretension other than such 

as were fully heard and determined by said judgment of 
March ninth, 1880, in this honorable court, and said judgment 1 is 
now and was at the time of the commencement of plaintiff's action 
in full force, virtue, and effect, and is in nowise altered or changed. 
Wherefore defendants plead said judgment in bar of plaintiff’s right 
of action. 

And these defendants, for further plea, say that they are tenants 
of Barbara Wells, who they allege and aver has purchased said lot 
1, block 4, from the plaintiffs in suit of E. J. Caro, Irene C. Wil- 
liams. M. C. Duval against George Jolly and W. W. Carr, and who 
is now the owner of the fee and landlord; and that all the right, 
title, interest, claims, and pretensions of any administrator of James 
Rushton were fully heard and determined on said March ninth, 
1880, in said court as aforesaid, which said judgment is of full foree 
and virtue. Wherefore they plead said judgment in bar of said 
plaintiff’s right of action. 

And the defendants pray the court to dismiss said plaintiff’s suit 
out of court and discharge the defendants from further plea, and 
judgment be given them for their costs in this behalf expended. 

ELLIOTT, TUCKER & THOMPSON, 
‘SIMEON BELDEN, 
Att’ys for Defendants. 
2—657 
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24 Personally appeared before me Geo. 8. Wells, one of the 
defendants, who being duly sworn, deposes and says said 
pleas above-written he verily “believes to be true. 


March 8th, 1884. : 
F. C. HUMPHREYS, Clerk, 
By JAMES L. ROCHE, Deputy Clerk. 


(Endorsed on back:) United States circuit court, fifth judicial cir- 
cuit, northern district of Florida. W.H. Hutchinson, sheriff, &e., of 
James Rushton, dece’d, vs. Geo. S. Wells & Samuel Myerson. Pleas 
in bar. Filed March 8, 1884. F. C. Humphreys, clerk, by Jas. L. 
Roche, deputy clerk. Elliott, Tucker & Thompson and Simeon Bel- 
den, att’ys for d’f’d’ts. 


25 United States Cireuit Court, 5th Cireuit, Northern District of 
Florida. Ejectment. 
W. H. Hurcuinson, Sheriff & ex-officio Adm’r, &c., 
v8. 
Gro. S. Wetts & 8S. MYERSON. 
Damages $1,200. 


And now comes Barbara Wells, who has intervened herein for 
the purpose of defending her title to the premises in question, and, 
for plea to the plaintiff’s declaration, says that she is not guilty of 
the premises charged. 
ELLIOTT, TUCKER, THOMPSON & 
SIMEON BELDEN, 

Defendants’ Attorneys. 


Barbara Wells, being duly sworn, says that the foregoing plea is 
true. 
BARBARA WELLS. 


Sworn to before me this 3d day of September, A. D. 1883. 
J. H. ESMOND, J. P. 


(Endorsed on back:) U.S. circuit court, 5th circuit, northern dis- 
trict of Florida. W.H. Hutchinson, sheriff, vs. Geo. 8S. Wells & S. 
Myerson. Pleas. Filed Sept. 3d, ’83. W. W. Wharton, clerk. 
Elliott, Tucker, Thompson & Simeon Belden, defendants’ attorneys, 


26 Title of Cause. 


Pleas in the circuit court of the State of Florida for the first judi- 
cial circuit, in and for the county of Escambia, in a certain cause 
therein, wherein W. H. Hutchinson, sheriff of Ese: ‘ambia county,and 
as ex-officio adm’r of the estate of James Rushton, dee’d, is plaintiff, 
and George 8S. Wells and Samuel Myerson are defendants. 


Be it remembered that on the 24th day of May, A. D. 1883, came 
the plaintiff in the case aforesaid by C. C. Yonge, Sr., & E. A. Perry, 
his attorneys, and filed in the clerk’s office of the circuit court afore- 
said his precipe for asummons ad respondandum, in the words and 


figures following, to wit: 
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State of Florida, Escambia Circuit Court. June Rules, 1883. 
W. H. Hurcurnson, Sheriff & ex-officio Adm’r of James Rushton, Dee’d, 
vs. 
GEORGE S. Wetits & SAMUEL MYERSON. 


The clerk will issue writ in ejectent—mesne profits, $1,200—as 
above. | 
C. C. YONGE & E. A. PERRY, 
Att’s for PU ff. 


Description. 


The southern portion of lot 1, square 4, and its extensions, 
27 ~~. south side fronting 60 feet on Palafox street .by the depth of 
said lot and extension westwardly 60 feet in the old city of 
Pensacola, Pintado plan. 
Mesne profits claimed of defendants from the first day of Janu- 
ary, A. D. 1883, $1,200.00. 
Whereupon a summons ad respondandum issued from the clerk’s 
office aforesaid, which, with the return and endorsements thereon, is 
in the words and figures following: 


Summons. 


THE STATE OF FLORIDA, ia 
Escambia County, 


Circuit Court. 
To the sheriff of said county, Greeting: 


We command you that you summons George 8. Wells and Samuel 
Myerson to be and appear before the honorable the judge of our cir- 
cuit court for the county of Escambia, at a court to be holden at the 
court-house in the city of Pensacola, on the first Monday, being rule 
day and the 4th day of June next, to answer the complaint of W. 
H. Hutchinson, sheriff’ of Escambia county, and as ex-officio adm’r 
of James Rushton, dee’d, in an action of ejectment ; damages claimed, 
$1,200. This you shall in nowise omit, under the penalty of the 
law, and have you then and there this writ, with your proceedings 
endorsed thereon. 

Witness F. E. de la Rua, clerk of our said court, at the court-house 
uforesaid, this 24th day of May, A. D. 15883. 

| SEAL. | . E. pe ra RUA, 
Clerk Circuit Court. 


28 ( Description.) 


The southern part of lot 1, in square 4, and its extensions on south 
side fronting 60 feet on Palafox street by the depth of said lot and 
extension westwardly 60 feet, in the old city of Pensacola, according 
to the Pintado plan. 

Mesne profits of said land from the first day of January, A. D. 
1883, $1,200.00. : 


Pi ARO UE, I ay FOREN 
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Endorsements on Summons. 


W. H. Hurcuinson, Sheriff of Escambia County, and as ex-officio 
Adm’r of James Rushton, Dee’d, 
vs. 
~GeorcE S. Wetts & SAMueL Myerson. 
Writ issued May 24, 1883. 


Return on Summons. 


Executed by serving a copy of the within notice on each of the 
defendants, George 8. Wells and Samuel Myerson, on the 25th day of 
May, 1883. 

J. H. ESMONDE, 


J. P. and ex-officio Coroner. 


And on the said 24th day of May, A. D.1883, came the said plain- 
tiff, by his attorneys, and filed his declaration herein in the words 
and figures following, to wit: 


29 Declaration. 


EscaMBIA County Court, 70 wit: 
In the Circuit Court of Florida, Escambia County. June Rules 1883° 


W. H. Hutchinson, sheriff of Escambia county and as ex-off’o ad- 
ministrator on the estate of James Rushton, dec’d, by his attorneys, 
C. C. Yonge, Sr., & E. A. Perry, complains of George S. Wells and 
Samuel Myerson, who have been summoned to answer him in an 
action of ejectment, for that whereas the defendants are in pos- 
session of a tract or parcel of land situate, lying, and being in said 
county, known and described as follows, to wit: The southern por- 
tion of lot one, in square four,in the old city of Pensacola, pcan) va 
to the Pintado plan, and the extension of the said lot on the south 
side, the said parcel of land fronting on Palafox street sixty feet 
by the depth of the said lot westwardly sixty feet, containing about 
one-fourth of an acre, to which said plaintiff, as administrator, 
claim- title, and the defendants have received the profits of the said 
land since the first day of January, 1880, of the monthly value of 
$50, and refuse to deliver possession of the said land to the plaintiff 
or to pay him the profits thereof. 

C.C. YONGE & E. A. PERRY, a 
Att’s for PU ff. ' 


Bill of Particulars. 


The southern part of lot 1,in square 4, and its extension on south 
side fronting 60 feet on Palafox street by the depth of said 
30 lot and extension westwardly 60 feet, in the old city of Pen- 
sacola, according to the Pintado plan. Mense profits of said 

by. 1880, $1,200.00, 


land from the first day of January, A. 
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Appearance. 


And afterwards, to wit, on the 4th day of June, A. D. 1883, came 
the defendants, by their attorneys, and entered herein their appear- 
ance. 


And at another day, to wit, the 2d day of July, A. D. 1883, the 
following consent of extension of time to file pleas was filed herein: 


Extension of Time to File Pleas. 
Hurcuinson, Sheriff, &c., vs. GeEorGE S. WELLS et al. 


In the four ejectment cases brought by Hutchinson, sheriff, &e., 
vs. Wells et al., the time for filing pleas is hereby extended to LOth 
day of August, 1883, before which time no default will be entered 
for want of pleas 

July 1st, 83. 

EK. A. PERRY, 
Plif’s Att'y. 


Nore spy CLerK.—This is one of four cases of like action brought 
by plaintiff Hutchinson, and which are respectively as to de fend- 
ants in the other three cases against Geo. S. Well & John White, 
George 8S. Well and Mark Fuller, and George 8. Wells and N. Nich- 

+  olls, but inasmuch as for all four cases only one sett of pleas and 
application for intervention and one petition & bond for removal 
have been filed, clerk could only and has only transeribed 
31 said papers in one of said cases, 7. ¢., In that against Wells & 
White, and makes this note of the reasons why this record 
goes up without them. 


Cert ificate. 


I, F. E. dela Rua, clerk of the circuit court of the State of Florida, 
first judicial district, in and for the county of Escambia, do hereby 
certify that (with foregoing explanatory note by clerk) the fore- 
going pages, numbered from one to six, inclusive, constitute a true 
copy “of all the proceedings and a correct transcript of the record of 
the judgment in the at caption hereof — above-stated case as appears 
upon the files and records of my office. 


In testimony whereof I have hereunto set my hi ind and affixed 
<= ‘the seal of said court this the 2d day of August, A. D. 1883. 
F. E. pe tA RUE, 
Clerk of the Circuit Court for the County of Escambia. 


(Endorsed on back:) W. H. Hutchinson, she’ff & ex-officio adm’r 
de bonis non of the estate of James Rushton, dee’d, vs. George S. Wells 
& S. Mverson. Kjectment. Record to U.S. e’t court, 5th et, N. D. 
Mla. Filed Aug. 24th, 1883. W. W. Wharton, clerk. 
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o2 STATE OF Fiorina, Escambia County: 
In the Matter of the Estate of James Rusuton, Deceased. 


Whereas C. C. Yonge and E. A. Perry, attorneys for said estate, 
have petitioned that W. H. Hutchinson, sheriff of Escambia county, 
State of Florida, be appointed as administrator de bonis non on said 
estate, and setting forth that W. W. Carr, deceased, late adminis- 
trator on said estate, had died without completing said administra- 
tion, and that more than six months had elapsed since the death of 
said W. W. Carr, late administrator, &c.: Now, therefore, in com- 
pliance with said petition, I do hereby appoint W. H. Hutchinson, 
sheriff of said county, as such administrator de bonis non, and he is 
hereby authorized and directed to take charge of said estate and 
duly administer on the same according to law. 

Given under my hand and seal this 4th day of May, A. D. 1881. 
; N. C. SHACKELFORD, 

County Judge. 


STaTteE OF Fioripa, Escambia County : 


I hereby certify the foregoing is a true and correct copy of the 
original letters of administration granted unto W. H. Hutchinson 
as the same appears of record and on file in my office. 

33 In testimony whereof, withess my hand and seal this 7th 
day of March, A. D. 1883. 
N. C. SHACKELFORD, 
County Judge. 


NorTHERN District or FLORIDA: 


I hereby certify that the foregoing page and a half is a true copy 
of a certified copy of the letters of administration to W. H. Hutchin- 
son as administrator de bonis non of James Rushton, read in evidence 
in case of W. H. Hutchinson, adm’r, vs. Samuel Myerson et al., March 
term, 1884. 

Witness my hand & seal official this 13th day of Mar., A. D. 
1884. | 

[SEAL. | F.C. HUMPHREYS, 
Clerk U.S. C’t Court. 


34 Be it known that I, Benito Caro, an inhabitant of this town, 

do acknowledge that I sell really and effectively to Gabriel 
Rivas, of this same vicinity, a house and lot, known by the number 
1, containing eighty feet front by one hundred and twenty-one in 
depth, situated on the principal wharf, which belongs to me, as hav- 
ing purchased it from Joseph Colbert, as will appear by deeds made 
in this Government on the ninth of August and thirtieth of June, 
of the years one thousand seven hundred and eighty-seven and one 
thonsand seven hundred and ninety, and I sell him the house and 
and lot aforesaid, with all the appurtenances to the same belonging, 
and in the condition they are in, free from encumbrance qr mort- 
gage (it not appearing in this Government to have any), for the sum 
of nine hundred dollars, which I acknowledge to have received cash 
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in hand to my satisfaction, and grant a formal receipt; wherefore I 
divest myself of the right of property, possession, useful dominion and 
ownership to and over said house and lot by me had and held, and 
release, yield, and transfer it to the purchaser or whomsoever through 
him claims as true owners thereof, to possess, sell, exchange, or dis- 
pose of the same at pleasure by virtue of this deed which | make in 

his favor in token of real delivery, whereby it is shown that 
oO he has acquired possession, without requiring any other proof, 

with which [I invest him in form, and I bind myself to the 
rection, security, and warranty of this deed in all the form of law, 
granting hereby as Inserted the clause which empowered the justices 
to cause it to be executed, renouncing the laws, rights, and privil- 
eges in my favor with these in general prohibiting the same. — And 
I, the said Gabriel Rivas, being present at the making of this deed, 
do accept the same, and receive as my purchase the said house and 
and lot for the sum and on the terms as sold, acknowledging its 
being placed at my disposal and grani a formal receipt. 

In testimony whereof, the present is done in the town of Pensacula, 
on the twenty-fourth of July, one thousand seven hundred and 
ninety-seven. I, Don Vincente Folch, and Juan, lieutenant-colonel 
of infantry, political and military governor of the town aforesaid, 
and its district and subdelegate of royal finance of the same, with 
two assistants, witnesses, for want ofa clerk, do certify that | know 
the parties, signed by the seller and a mark by the purchaser, with 
me and the assistants, witnesses, before John Moreno, Antonio Fer- 
rera, and Carlos Laralle, witness present. 


(Signed) BENITO CARO. [ SEAL. | 
his 
GABRIEL ve RIVERS.  [seat.} 
mark, 
36 Before me— 
VINCENTE FOLCH. [ SEAL. ] 
BERGINO G. CALDERON. [L. s.] 
MARTIN peta CUERA. [seat.] 


STaTE OF Fioripa, Escambia County: 


I, F. E. de la Rua, keeper of the public archives of West Florida, 
do hereby certify that the foregoing is a true and correct copy of the 
deed from Benito Caro to Gabriel Rivas, as the same remains of 
record in my office in Deed Book A, at page 94. 

Witness my hand and private seal (iy seal official being lost or 
misplaced) at Pensacola this 22d day of November, A. D. 1883. 

F. E. pe ra RUE, [SEAL.] 
Keeper of Public Archives of West Florida. 


Ot Translation in the Matter of the Sale of a House Belonging lo the 
Estate of Gabriel de Rivas, Dec’d, Made fromthe Original Pro- 
ceedings in said Matter, from Manuscript Archires of West Florida. 


In the city of Pensacola, on the twenty-ninth day of May, 
eighteen hundred and nine, I, Vincente Folch Y. Juan, colonel 
of the royal armies, political and military governor of this province 
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of West Florida, inspector of the veteran troops and militias thereof, 
vice-lord of the manor, subdelegate, judge [of] the general superinten- 
dence of mails for his majesty, &c., say that Fran’o Rivas, of this 
vicinity, having died over a year ago, leaving minor children and 
property, without his executrix nor the curator of said minors hav- 
ing presented the inventories nor account of partition. And 
the tribunal being responsible for such an omission, there- 
fore I order to the assistant witnesses named Domingo Sausa and 
Anastacio Montes de Oca, who are in charge of public archives and 
forensic causes, that in continuation of this proceeding they annex 
copy of the will under which the said Gabriel Rivas died, and add 

thereafter an authorized copy of the act of his burial. For 
38 which purpose they will, having first given the customary 

participation, apply to the reverend curate and vicar, and 
will make it known to the executrix and curator that they present 
within fifteen days the inventory of the property, with a sworn ac- 
count and statement of the active and passive expenses and debts, so 
that with full knowledge to proceed to do what may be necessary 
and is provided. 


And this I order and sign with concurrence of Mr. Carlos Her- 
naudez, auditor of war and assessor of this province. 
FOLCH., 
HERNANDEZ. 
DOM’O SAUSA. 
ANAST’O MONTO DE OCA. 


We, the undersigned, do say that, having been called upon by 
Gabriel de Rivas, whom we well know, we found him sick and in 
bed, but apparently in his perfect senses, memory, and natural un- 
derstanding; that he showed us this package, closed with seven seals 
with sealing wax on the back, saying to us that it was his testament 
and last will; that he wanted it should be opened and published 
after nis death, and should be carried out and executed all that he 
had ordered; that he had made the declaration of faith, ordered 

about his funeral, named heirs and appointed executors, and 
39 asked us to be witnesses of his declaration, and so that it may 
uppear we sign these presents in the city of Pensacola on the 
27th February, eighteen hundred and seven. 
FRANCISCO GONZALEZ IONTE. 
JOSE MARIA MESA. 
MANUEL pe LARA. 


As witnesses: 
ANTONIO MONTERO. 
PABLO GRANPERA. 
RAMON SANTIAGO. 
FELISSE PRITO. ; 


Translator’s Note. 


Here follows copy of the will, and for which translator refers, and 
where it appears to certified copy already furnished by him in the 
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matter of the 300 arpents of land, and in eztenso thereto, also follows 
the usual proceedings had in opening of the will, &e. 
And there as follows: 


Mr. Governor : 

Maria Moreno, with the attention that is due your excellency, 
presents herself and says that the condition of searcity, or better 
said poverty, in which she is caused by the much sickness and 
expenses that she has had to incur during her widowhood compel 
her, so as to be enabled to maintain herself, to avail herself of the 
rare proposition that is made her to buy her house; but, having gone 
to the public office to execute the proper title, and she having been 

informed that it could not be done because of interdiction, she 
40 applies to the justice of your excellency, praying that she be 

not prevented from doing it as well so as to not lose the 
favorable opportunity which she has of disposing of it so advantage- 
ously as for the ruinous condition in which the said house is now, 
and as being the only means that remains to support herself and 
family. It is grace that she will receive frum the justice of your 
excellency. 

Pensacola, August 11, 1817. 

MA. MORENO. 


Pensacola date as aforesaid. 


Let Mr. Eugenio Sierra inform concerning this petition. 

MASOT. 
Mr. Govenor: 

In compliance with the preceding decree I inform your excellency 
as follows: 

That at the death of Gabriel Rivas, husband of the petitioner, the 
only property there was were two houses, of which the widow sold 
one with the permission (if I recollect rightly) of the tribunal, and 
without intervention of valuation of said house, nor less having 
made division of the amount so as to secure the share of six minors, 
who are yet uncovered, and notwithstanding that I, as testamantery 

executor, solicited from the widow to verify this matter, there 


41 were always some difficulties on her part that prevented it. 
But a-purchaser having offered for the house, which is 


greatly detori-ated, and said offer being more than common, owing 
to the times, and said house being exposed to fire, it appears to me 
proper she be permitted the sale thereof with as little delay as pos- 
sible, so that the purchaser may not draw back. 

And as to what appertains to secure to the minors their shares, 
and to proceed through the forms of right, the wise decree of your 
excellency will determine what may be his pleasure. 

Pensacola, August 11th, 1817. 

EUGENIO ANTO. SIERRA. 


PENSACOLA, August 11, 1817. 
Pass to the auditor of war and asses-or general. 


MASOT. 
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of West Florida, inspector of the veteran troops and militias thereof, 
vice-lord of the manor, subdelegate, judge [of] the general superinten- 
dence of mails for his majesty, &c., say that Fran’o Rivas, of this 
vicinity, having died over a year ago, leaving minor children and 
property, without his executrix nor the curator of said minors hav- 


| ing presented the inventories nor account of partition. And 
: the tribunal being responsible for such an omission. there- 
if fore I order to the assistant witnesses named Domingo Sausa and 
7 Anastacio Montes de Oca, who are in charge of public archives and 
nt forensic causes, that in continuation of this proceeding they annex 
i. copy of the will under which the said Gabriel Rivas died, and add 
Wy thereafter an authorized copy of the act of his burial. For 
ey 38 which purpose they will, having first given the customary 
I participation, apply to the reverend curate and vicar, and 
ia will make it known to the executrix and curator that they present 
| within fifteen days the inventory of the property, with a sworn ac- 
+ | count and statement of the active and passive expenses and debts, so 
vat that with full knowledge to proceed to do what may be necessary 


and is provided. 


et eet 
AE lt 


And this I order and sign with concurrence of Mr. Carlos Her- 
nandez, auditor of war and assessor of this province. 
FOLCH. 
HERNANDEZ. 
DOM’O SAUSA. 
ANAST’O MONTO DE OCA. 


"i ws ‘ 
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We, the undersigned, do say that, having been called upon by 
Gabriel de Rivas, whom we well know, we found him sick and in 
bed, but apparently in his perfect senses, memory, and natural un- 
derstanding; that he showed us this package, closed with seven seals 
with sealing wax on the back, saying to us that it was his testament 
and last will; that he wanted it should be opened and published 
after nis death, and should be carried out and executed all that he 
had ordered; that he had made the declaration of faith, ordered 

about his funeral, named heirs and appointed executors, and 
39 asked us to be witnesses of his declaration, and so that it may 
appear we sign these presents in the city of Pensacola on the 
27th February, eighteen hundred and seven. 
FRANCISCO GONZALEZ IONTE. 
JOSE MARIA MESA. 
MANUEL pe LARA. 
As witnesses: 
ANTONIO MONTERO. 
PABLO GRANPERA. 
RAMON SANTIAGO. 
FELISSE PRITO. 


Translator’s Note. 


Here follows copy of the will, and for which translator refers, and 
where it appears to certified copy already furnished by him in the 
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matter of the 300 arpents of land, and in extenso thereto, also follows 
the usual proceedings had in opening of the will, &e. 
And there as follows: 


Mr. Governor : 

Maria Moreno, with the attention that is due your excellency, 
presents herself and says that the condition of scarcity, or better 
said poverty, in which she is caused by the much sickness and 
expenses that she has had to incur during her widowhood compel 
her, so as to be enabled to maintain herself, to avail herself of the 
rare proposition that is made her to buy her house; but, having gone 
to the public office to execute the proper title, and she having been 

informed that it could not be done because of interdiction, she 
40 applies to the justice of your excellency, praying that she be 

not prevented from doing it as well so as to not lose the 
favorable opportunity which she has of.disposing of it so advantage- 
ously as for the ruinous condition in which the said house is now, 
and as being the only means that remains to support herself and 
family. It is grace that she will receive from the justice of your 
excellency. 

Pensacola, August 11, 1817. 

MA. MORENO. 


Pensacola date as aforesaid. 


Let Mr. Eugenio Sierra inform concerning this petition. 

MASOT. 
Mr. Govenor : 

In compliance with the preceding decree I inform your excelleney 
as follows: 

That at the death of Gabriel Rivas, husband of the petitioner, the 
only property there was were two houses, of which the widow sold 
one with the permission (if I recollect rightly) of the tribunal, and 
without intervention of valuation of said house, nor less having 
made division of the amount so as to secure the share of six minors, 
who are yet uncovered, and notwithstanding that I, as testamantery 

executor, solicited from the widow to verify this matter, there 

41 were always some difficulties on her part that prevented it. 

But a-purchaser having offered for the house, which is 

greatly detori-ated, and said offer being more than common, owing 

to the times, and said house being exposed to fire, it appears to me 

proper she be permitted the sale thereof with as little delay as pos- 
sible, so that the purchaser may not draw back. 

And as to what appertains to secure to the minors their shares, 
and to proceed through the forms of right, the wise decree of your 
excellency will determine what may be his pleasure. 

Pensacola, August 11th, 1817. 

EUGENIO ANTO. SIERRA. 


PENSACOLA, August 11, 1817. 
Pass to the auditor of war and asses-or general. 


MASOT. 


8— 657 
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PENSACOLA, August 12, 1817. 


Sen’r: All that is stated in the foregoing information by the 
curator ad litem of the minor heirs of Gabriel de Rivas being appa- 
rent and the runious of the house being visible and notorious, the 
sale thereof that is asked is permitted, provided always that the 

heirs agree thereto, all signing the deed themselves or by 
4? their respectives heirs and tutors of the grandchildren, and 
that the proceeds be retained in the secretaryship until the 
judgment of inventory asses-ment and account of partition is settled. 


HERNANDEZ. 
JOSE CERALLOS. 
MASOT. 

DOM’O SAUSA. 


Asses. p. 2. 


On the same day we made it known to Mrs. Maria: Moreno. 

In faith whereof. | 
6. ER A LLOS. 
SAUSA. 


Immediately thereafter we did so to Mr. Eugenio Ant. Sierra. 


In faith whereof. 7 
| CERALLOS. 
SAUSA. 

At the same doing we made it known to Ramon Villatta, Mr. Jose 
Caro, and Mr. Fernando Moreno, as fathers and husbands of the 
heirs. 

In faith whereof. 

CERALLOS. 
SAUSA. 


Mr. Governor and sub-delagate of the Royal Exchequer. 

By virtue of the judgment of date the 11th instant, by which the 
auditor of war was pleased to decree in the matter of my being per- 
mitted to sell my house by depositing the proceeds of the sale thereof 

until is cleared up the estate of my deceased husband, Gabriel 
43 de Rivas, I, deeming it very proper to your excellency, pray 

to order, ifhe so deems it proper, that out of the one thousand 
two hundred dollars that I am to get in cash there be given me two 
hundred dollars, so that meanwhile I may pay the rent of the house 
I live in, as also for my sustenance and that of my children, I be- 
ing in extreme want, and so as to purchase clothes to dress both 
myself and my children with, we being in a state of nudity, for it is 
publicly known that for more than six months I am maintained 
through charity ; and that the balance of the money I deposit with 
McJose Tapiola while I present the account of the estate to the tri- 
bunal. Grace that I expect from the goodness and benignity of your 
excellency. 

Pensacola, August 12, 1817. 


MA. MORENO, 


all 


et, i ay, 
ye 


GEORGE 8. WELLS ET AL., &C., VS. W. H. HUTCHINSON, &C. 19 


PENSACOLA, August 12, 1817. 

Although the money is not yet deposited let the prayer of the 
petitioner go before the auditor of war, so that he may decree con- 
cerning thereto. 


MASOT. 


Mr. Governor: There may be given the two hundred dollars, pro- 
vided agree thereto the heirs that are of age and the curator 
44 ad litem of the minors, to whom it will be made known, so 
that by signed answer they explain their consent. 
And there is no objection that the amount be placed in possession 
of Mr. Josef Tapiola prior to such consent. 
Pensacola, August 13, 1817. 


CARLOS HERNANDEZ. 


PeNsACOLA (of date as above). 
In conformity with what the auditor of war says. 


; MAS\ yT. 
: | CERALLOS. 
SAUSA. 


| On the same day we made it known to Mrs. Maria Moreno. 
3 In faith whereof. 
| CERALLOS. 
SAUSA. 


On the same day, and after having been summoned, appeared in 
this office Mr. Eugenio Sierra, Mr. Ramon Villalta, Mr. Fernando 
Moreno, and Mr. Jose Caro, the first as curator, and the others as 
husbands of the heirs, their wives, and Gabriel de Rivas as heir on 
his part to said estate, and being informed of the foregoing pro- 
ceedings they all unanimously said that they consented that there be 
given to the widow the two hundred dollars, and that the balance 
be deposited as provided. 

And whereas in the same act Mr. Jose Tapiola has declined the 

trust, they were also agreed that it remain in the secretaryship, 
45 as it was before ordered, and they signed, to which we certify. 
FERNANDO MORENO, ’ 
For my Nine Children. 
RAMON VILLALTE, 
As Father of my Minor’ Vhildren. 
JOSE ESTERAU CARO, 
ie For my Wife, Paula Rivas. 
GABRIEL RIVAS. 


a 


te 
~ 


ee 


In|the same act, after having received from the purchaser, Mr. 
we ‘Tuens, the one thousand two hundred dollars which he has 
paidjin cash, as per deed which of this date has been executed in 
the second book cuaderro of public instruments for this vear at page 
45. Were counted and enumerated the two hundred dollars that were 
ordefed to be given by proceedings of this date, with the consent of 


the heirs that are of age, to the widow, Mrs. Maria Moreno, which 
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amounts she acknowledges to receive at her will, and in witness 
whereof she signs with his lords ship, of which we, the assistant wit- 
nesses, give faith and certify. 
MA. MORENO. 
DOMINGO SAUSA. 
JOSE CERALLOS. 
SraTe OF Fioripa, Escambia, Florida: 


I certify to have made the translation that is contained in the 
foregoing eight and one-third pages from the Spanish mannu- 
46 script archives of West Florida; that said translation is cor- 
rect, and that it is made from the Spanish original proceed- 

ings in my charge. 

In witness whereof | sign and seal these presents with my private 
seal (the official seal being lost or misplaced) this Ist day of August, 
A. D. 1874. 

F. E. pe tA RUA, [skAt.] 
In charge Spanish Archives of West Florida. 


47 In the name of the Al/mighty God, who exists without be- 
ginni-g and who reigns without end, amen. 

Know all whom this testament and last will shall see that Gabriel 
de Rivas, a citizen of this place, native of the city of Seville, legiti- 
mate son of Antonio & Flora del Corro, natives and citizens of said 
city, and whom I do not know if they are alive, not having heard 
from them for several years ; being sick in bed, with all my senses, 
memory, and natural understi anding, such as God our Master has 
been pleased to grant me, believing, as I firmly believe, in the high 
and supreme mystery of the Holy Trinity—Father, Son, and Holy 
Ghost, three persons really distinct, but making but one—and in 
the incarnation of the Holy Verb made man for our salvation, in 
which faith and belief I have lived and intend to live until death; 
fearing death and its uncertain hour, as is natural to all; knowing 
that my time must come, | want to make my will, and, for better 
guidance, I call as my advocate upon the Sovereign Queen of the 
Angels, Holy Mary, Mother of God, and our Lady, and pray to her 
that she intercede for me with her precious Son, that he may par- 
don me the gravity of my sins and put my soul in a way to ‘sal va- 

tion, with which petition and divine intercession I ordain it 
48 as follows, to wit: 

First. I recommend my soul to the same God and Master 
who created it and redeemed it with and at the price and infinite 
value of his precious blood, passion, and death. 

My body I give to the earth of which it was framed, and that 
burial be given me in the graveyard of the faithful in that manner 
and form that my executor may order, at whose pleasure I leave the 
balance of my funeral, such being my will. Also I order that there 
be said the three masses for the soul for the repose of mine, and that 
there be given as charity for once two bits to each one of the freed 
mandates, and by which I withdraw them from ny property, as 
being such my will. 


* = 
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Also I declare to be married according to the rites of our Holy 
Church, Catholic & Apostolic and Roman, by which marriage with 
Maria Moreno I have had seven children, named Antonio, Maria, 
Josefa Paula, Juana, Gabriel, Agueda, and Leonardo Rivas, and I 
declare it that it may appear. 

Also I declare as my property a house in which I live with my 
family, an adjoining house actually occupied by Pablo Granpusa, 
and three hundred arpen-s of land situated outside of this place. 

Also | declare that there is due me several sums of money 


49 as well by the king or his royal exchequer as by different in- 
dividuals, and which I request my executors to collect, and to 
that effect to do whatever may be necessary. Also I declare to owe 


to several persons distinct amounts which appear from my obliga- 
tions or receipts, and ask my executor to pay them so soon as is col- 
lected what is due me, having a perfect knowledge thereof from the 
fact of having signed for me. Also I name as curator ad litem for 
my minor children Mr. Eugnio Sierra, chief practitioner of the royal 
hospital, at this place, which I so declare as being my will. 

Also I name as my executor and holder of property my beloved 
wife, Maria Moreno, relieving her from all bond, so that by herself 
and without intervention of law she proceed to carry out in all its 
parts this my last will. 

Also I declare, institute, and name as my only and universal heirs 
my above referred children to all the property that may be belonging 
to me after satisfying my debts and the six hundred dollars of the 
dower of my referred wife, so that, with the blessing — God and of 
mine, they possess and inherit them by equal parts, such being my 
will. 

Also I declare that of the six hundred dollars that I am re- 

50 sponsible for the dower of my wife, she has received three 

hundred and fifty dollars in a negro named Frane or Fran- 

cisco, that it may appear. And I revoke and annul, and give as well, 

and cancelled whatever other wills or codieils which before this one 

[ may have made in writing or verbally, and which I want to have 

no effect nor validity in law nor out of law, saving and excepting 

this one, which I now execute in that manner and form as to right 
may be best. 

In testimony of which this will and testament is dated in the city 
of Pensacola, on the twenty-seventh of (September) February, eigh- 
teen hundre? and seven. Being witnesses, Mr. Matio Ceriera, ensign 
of the regiment of Louisiana; Mr. Jose Garcia Capitillo, Mr. Benardo 
Molina, signing at my request; Mr. Jose Maria de la Pera, at re- 
quest of Gabriel de Rivas for not knowing how to sign Jose Ma. de 
la Pera : Matias Cervera, Bernado Molino, Jose Garcia Capitillo. 

lt isin conformity with the original will which remains filed in the 
corresponding book, and by virtue of an order this was taken so as 
LO append to the proceedings of the estate of said Gabriel Rivas, de- 
ceased, Pensacola, seventh October. One thousand elolit hundred 
and seventeen. Dollars. Erased, not to be used. 


DOMINGO SAUSA. 


; 
' 
' 
' 
: 
; 
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ol STATE OF Fioripa, Escambia County : 


I, F. E. de Ja. Rua, in charge of the Spanish archives of West 
Florida, do hereby certify that the foregoing is a correct translation 
from the Spanish into English from original manuscript proceedings 
now in said archives in the»matter of the sale of land of the estate 
of Gabriel de Rivas, deceased. : 

Given under my hand and private seal, the official seal being lost 
or misplaced, this 29th day of July, A. D. 1874. ; 

F. KE. pe tA RUA, [SEAL] 
In Charge of Spanish Archives of West Florida. 


52 Be it known that I, Maria Moreno, widow of Gabriel Rivas, 

testamentary executrix and guardian of mv minor children, 
do grant by these presents that I sell really and in fact to Edward 
Touns & Co. a house constructed upon a quarter of lot known by 
the number one, containing forty feet front on the bay, by the actual 
depth, at present situated at the corner of the said bay and square 
of Ferdinand Seventh, bounded on one side by house and lot be- 
longing to Augustin Valverde, and on the west by another of Francis 
Bond, it being the sulle which | obtained of my deceased husband 
and in view of the authority conferred upon me by decree of this 
tribunal, bearing date twelfth instant, I sell the said house and 
quarter of lot to the aforementioned Edward Touns & Co., free from 
incumbrance or mortgage, none appearing in the records of this 
office, for and in consideration of the sum of one thousand and five 
hundred dollars, to be paid in the manner following: One thousand 
and two hundred dollars cash, the receipt whereof is hereby acknow]l- 
edged, and three hundred payable in one year from the date of these 
presents, the said house and quarter of lot remaining subject for the 
payment of the said sum of money until the whole be paid, by 

means of which I relinquish and seperate myself of the right 
53 of property, possession,and interest, claim, and demand which 

over the said house and quarter of lot I had and held as 
heir and guardian of my said children; and I do hereby cede, re- 
nounce, and transfer the same unto the purchasers, their heirs, exee- 
utors, and assigns, so that as true owners thereof they may enjoy, 
possess, sell, exchange, or dispose of the said premises at their will, 
in virtue or this deed which I execute in their favor, in token of real 
delivery, whereby it is shown that they have acquired possession of 
the above-granted premises without the necessity of any further 
proof, with which I relieve them, and I bind myself to the eviction, 
security, and warranty of this sale in due form of law, with my prop- 
erty, present and to have, granting hereby, as inserted, the clause of 
guarantee which empowered the justice to cause it to be executed, 
in order to compel me to its fulfillment. And I, Edward Touns & 
Co., being present at the making of this deed, do accept the same in 
my favor, receiving therefrom the said house and quarter lot as pur- 
chased for the sum and agreeably as sold, acknowledging the same 
to be placed at my disposal, and in evidence thereof I give a receipt 
and discharge in full, , 


ee ee 
& err 2 ae 


GEORGE 8S. WELLS FT AI., &¢., VS. W. H. HUTCHINSON, &c. 23 
In testimony whereof the present is done at the city of Pen- 
54 sacola on the thirteenth day of August, one thousand eight 


hundred and seventeen. : 
$ Don Joseph Masot, colonel of the royal corps of artillery 
political and military governor of the province of West Florida, 
do hereby certify that | know the parties who have this acknowl- 
edged and signed the foregoing, being instrumental witnesses, An- 
tonio Molina, Miguel Betancourt, and Eugenio Couridez, and of 
assisting witnesses for want of an escribando, Domingo Sausa and 
Joseph Cerallos, who hereunto sign with me. 
MARY MORENO. 
EDWARD TOUNS & CO., 
kor my Wife, Paula Rivas. 
JOSEPH E. CARO. 
As kath 4 of iti Minor Children. 
RAMON VILLALTA. 
GABRIEL RIVAS, 
kor my Wife, Agueda Rivas. 
FERNANDO MORENO. 
KUGENLO ANTONIO SIERRA. 


Before me 


JOSEPH MASOT. 
DOMINGO SAUSA. 
JOSEPH CERALLOS. 


Nore.—There is an acknowledgment, made and signed by Mary 
Moreno, declaring to have received the said sum of three hundred 
dollars as mentioned in the preceding deed of conveyance, and, fur- 
ther, that the premises pledged are free from all responsibility and 
in perfect use by virtue of the payment thereof. 

Done at the city of Pensacola on the 15th day of August, 1818. 

(Signed) Wipow RIVAS. 

Witness: 

JOS. E. CARO. [seat] 


STATE OF FLORIDA, Kseambia County ‘ 


55 I, F. E. de la Rua, keeper of the public archives of West 

Florida, do hereby certify that the foregoing is a true and 
correct copy of the deed from Maria Moreno, Widow Rivas, ex’x, &e., 
to Edward Touns & Co. as the same remains of record in my office, 
in deed book R, at page 62 to 63. 
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Witness my hand and private seal (my official seal being lost or 
misplaced) this 22d day of November, A. D. 1882, at Pensacola. 
fr. E. pe LA RUA, [SEAL. 
Keeper of Public Archives of West Florida. 
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56 Extract from Ath Vol. American State Papers, p. 110, Edited by 
Walter Laine, Secretary of the Senate, Containing Proceedings 
of Commissioners for Settling Land Claims. 
ApstraAct E. 

“Abstract of claims to lots in Pensacola, founded upon mesne con- 
veyances passed before the gove-nor, alcalde, or notary, which 
purport to have been made gratuitously by the Spanish and Brit- 
ish Governments, and which have been confirmed by the under- 
signed commissioners. ” 


i. 


i 7 
i . S : suilt o 
: By whom Original Nature of inv Ze Before whom wane “4 
No a : oe Date. No <_< = and en 
, claimed. grantee. claim, == passed. 
+ closed. 
4 | John Edgeley’ Maria Revas Mesne con- July, 1717 | 1. 40 ft. by Gov. Folch...| 1781 to 1823 
veyance. | 120), 
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All of which is respectfully submitted. 
(Signed) ~ SAMUEL OVERTON. 
JOSEPH M. WHITE. 
CRAVEN P. LUCKEY. 


NorTHERN District or Fiorta, City of Pensacola: 
I, F. C. Humphreys, do hereby ce:tify that the foregoing is a true 
copy from 4th vol., American State Papers, p. 110, which was read 
in evidence on the trial of the case of W. H. Hutchinson, 
57 adin’r de bonis non of James Rushton vs. E. J. Caro, Geo. 8. 
Wells, Samuel Myerson et al., action of ejectment tried at 
March term of circuit court of the United States, northern district 
of Florida, A. D. 1854. 
Witness my hand and seal official this 13 day of Mar., A. D. 1884. 
F. C. HUMPHREYS, 
Clerk U.S. C’t Court. 


58 Prensaco.ta, Province ofr West Fioripa, 
This 16 of August, 1817. 
This indenture. made by and between Paula R. Caro and Touns 
& Co., witnesseth: That the said Paula R. Caro do- hereby lease to 
the said Touns & Co. a certain piece of land and house lying and 
being in Pennsacola, province of West Florida, situated upon and 
fronting seventy-four feet front on Palafox street by eighty feet in 
depth, and known as lot No. 1, to hold the same for the term of two 
years from the date first above-mention-, and the said Touns & Co. 
yielding and paying rent therefore the sum of one hundred and 
fifty dollars lawful money of the province of West Florida land, 
the first payment to be in advance for first year, and second year 
to be paid quarterly; and the said Touns & Co., for his execu- 
tors or assigns, does hereby covenant to & with said Paulo R. Caro, 
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GEORGE 8. WELLS ET AL., &¢., VS. W. H. HUTCHINSON, &c. 25 


her heirs and assigns, that said Touns & Co. will well and truly 
pay said rent, and In default of said payment Paulo R. Caro shall 
enter upon and take possession of said property without hindrance, 
& all others holding from the said Touns & Co. shall be subject to 
the within agreement. 


Witness whereof we here set our hands and seals this 16th day 
of August, 1817, in presence of witness above written. 
his 
PAULO R. CARO x _— [sEAL.] 
mark. 
ED. TOUNS & CO. [ SEAL. | 
Witness : 
WY MICHALET. [seat. 
D. DUVAL. SEAL. 


59 I do hereby certify the foregoing to be a true and correct 
copy of the original, with the original signatures of the party 
within interested. 


JOSEPH E. CARO. 


(Endorsed on back.) 
Copy of Lease of Touns & Co. by Paulo R. Caro. — 


Received for August 16th, 1817, to August 16th, 1818, of Touns 
& Co. the sum of $150. 
JOSEPH E. CARO. 


Received of Touns & Co., from August 16th, 1818, to November 
16, 1818, the sum of $37.50. | 
JOSEPH E. CARO. 


Recéived of Touns & Co., for Feb’y 16th, 1819, the sum of 
$37.50. 
JOSEPH E. CARO. 


Received of Juan Genison, in favor of Touns & Co., for May 
16th, 1819, the sum of $37.50. 
JOSEPH E. CARO. 


Received of Touns & Co., for May 16, 1819, to August 16, 1819, 
for one note, the sum of $37.50. 
JOSEPH E. CARO. 


60 Filed March 14, ’78. . 
ED. P. BROOKS, Clerk, 
By G. E. WENTWORTH, 
Deputy Clerk. 


Filed March 10, 1884. 
F.C. HUMPHREYS, 
By JAS. L. ROCHE, 
Deputy Clerk. 


4—65 
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61 PrNsAcoLA, July 14th, 1817. 
According to the wishes of my husband, Gabriel de Rivas, 
not to sell the property known as lot No. 1 before his death, which 
lot contains 74 feet front & 80 feet in depth, in conformity with 
his wishes before his death, except between persons in the family, 
which also the three hundred arpants of land granted to my hus- 
band by the Spanish Government, but for the land known as No. 1, 
which for the sum of one hundred dollars, which I received from my 
daughter, Paula, and for the love which I pos-ess, 1 make a donation 
of said land, which my deceased husband, Gabriel de Rivas, bought 
from Benito Caro in July, in the year one thousand seven hundred 
and ninety-seven. After my death my wishes are that of the three 
hundred arpants of land above mentioned, donated to my husband 
in the year one thousand eight hundred aud six, be divided between 
my children, Paula, Agueda, Gabriel, Leonardo, and my niece, Caudi 
Rierra, leaving as my agent Joseph E. Caro, to arrange all my busi- 
ness, he having no power to sell any of the above-mentioned prop- 
erty, so that all may — after my death, as I have expressed in the 
above. I sign in Pensacola the 14th day of July, 1817. 
MARIA RIVAS. 
Witn-ss-: 

JOSE CERALLOS. 

DON NICHOLAS LOPEZ. 

RAMON SIALTO. 


62 I, Don Jose Masot, col. of the royal corps of artillery and 
civil and military governor of the province of East Florida, 
certify to know the persons whom have signed this at the back. 
MASOT. 
Witness- : 
PREDO REGGIOL. 
BENITO LOPEZ. 


(Endorsed on back:) Filed in my office. Joseph E. Caro. Filed 
March i4th, 1878. Ed. P. Brooks, clerk, by G. E. Wentworth, deputy 
clerk. Filed March 10th, 1884. F.C. Humphreys, clerk, by James 
S. Roche, deputy clerk. 

99 


63 This indenture, made this -- day of November, A. D. 1823, 

between John Edgeley and John Simpson and James Rush- 
ton, Jr., of the other part, all of the city of Pensacola, witnesseth : 
That for and in consideration of the sum of three thousand five 
hundred dollars, lawful money of the United States, in hand paid, 
the receipt whereof is hereby acknowledged, the said Edgeley, in his 
own right and as surviving partner of the late firm of Touns « 
Edgeley, and John Simpson have granted, bargained, and sold, and 
by these presents do grant, bargain, and sell, unto the said James 
Rushton a part of a certain lot of ground in the city of Pensacola, 
known and designated in the plan of the said city as No. 1, and sit- 
uated at the corner of Palafox street, to wit, forty feet front on the 
bay, and running back to that part of the same lot purchased by 
John Jenison, together with all and singular the appurtenances to 
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the said piece or parcel of land or ground belonging, or in any way 
belonging ; to have and to hold the said piece or parcel of ground to 
the said James Rushton, his heirs, executors, or administrators and 
assigns, the said John Edgely individually warrant against the claim 
or claims of all and every person or persons whatsoever. 
6-4 In testimony whereof the said John “Edgeley ‘and John 
Simpson have set their hands and affixed their seals the day, 
month, and year aforesaid. 
JOHN EDGELEY.  [seat. 
JOHN SIMPSON. al 


Signed, sealed, & delivered in the presence of— 
JOS. M. WHITE. 
JAS. FINLAY. 


STATE OF FLoriDA, Escambia County : 

Before me, John Miller, clerk of the court for the county afore- 
said, personally appeared John Edgeley and John Simpson and 
acknowledged the foregoing instrument to be their act and deed, 
and desired that the same might be recorded as such. 

Acknowledged before me 15th November, 1823. 


JOHN MILLER, Clerk. 


STATE OF FLoripA, Escambia County : 

I, F. E. de la Rua, clerk of the cireuit court in and for the county 
and State aforesaid, do hereby certify that the foregoing is a true 
and correct copy of the deed from John Edgeley and John Simpson 
to James Rushton as the same remain of record in my office in 
deed book A, at page 127 to 128. 

In witness whereof I hereunto set my hand an seal of- 
65 ° ficial, at Pensacola, this 22d day of November, A. D. 1882. 
r. B DELLA BUA. 
Clerk C’t Court, Escambia Cou'ty, Fla. 


NorRTHERN District or FLORIDA : 

I do hereby certify the foregoing’ 29 pages contain a true copy of 
a certified copy of translation of Spanish archives, copy of letters of 
administration, and proceedings of land commissioners read in evi- 
dence in the case of W. H. Hutchinson, adm’r de bonis non, vs. E. J. 
Caro, Geo. 8S. Wells, S. Myerson, N. Nicholls, et al., action of eject- 
ment, tried at March term of U.S. circuit court for northern district 
of Florida, at Pensacola, A. D. 1884. 

Given under my hand and seal of office this 13 day of March, A. 
DD. 1884. 

[ SEAL] F.C. HUMPHREYS, 
Clerk U.S. C’t Court. 


66 Marcu 13, 1884. 
Mess. E. A. Perry & C. C. Yonge. 


Gent-: You will please take notice that we will proceed at once in the 
clerk’s office to take affidavits of B. C. Willis, Francis Walsh, & J. P. 


‘ 
£ 
' 
‘ 
; 
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Schad to establish the value of the property involved in the suits of 
W. H. Hutchinson, sheriff, &c., vs. Geo. S. Wells et al., Sam’l Myer- 
son et al. 

Very respectfully, , 
ELLIOTT, TUCKER & THOMPSON & 
SIMEON BELDEN, Alty’s for Defendants. 


Served the above on E. A. Perry, Esq., one of the attorneys of 
record for plaintiff cases, 11, 62, 63, 64, 65, 66. 


Filed Mareh 13th, 1884. 
F.C. HUMPHREYS, Clerk; 


By JAMES L. ROCHE, 
Deputy Clerk. 


67 United States Circuit Court, 5th Cireuit, Northern Dist. of 
Fla. Ejectment. 
W. H. Hurcuryson, Sheriff, &c., vs. Geo. S. WeEtts et al. 

This day personally appeared before me B. C. Willis, who, being 
duly sworn, say- that he is acquainted with the property involved 
herein, to wit, the property described in judgement in this suit, and 
the same is reasonably worth more than five thousand dollars. 

B. C. WILLIS. 
F.C. HUMPHREYS, Clerk, 

[SEAL. ] By JAS. L. ROCHE, 
; Deputy Clerk. 

(Endorsed :) Filed March 138, 1884.. F. C. Humphreys, clerk, by 
Jas. L. Roche, deputy clerk. 

United States Circuit Court, 5th Cireuit, Northern District of Flor- 
ida. Ejectment. 
W. H. Hutcuinsoy, Sheriff, &c., vs. Geo. S. WELLS et al. 
This day personally appeared Francis Walsh, who, being 
68 duly sworn, says that he is acquainted with the property in- 
voived herein, to wit, the property described in judgment of 
this suit, & that the same is reasonably worth more than five thou- 
sand dollars. 
FRANCIS WALSH. 
F. C. HUMPHREYS, Clerk, 
[SEAL. ] By JAS. L. ROCHE, 
Deputy Clerk. 


(Indorsed:) Filed March 13, 1884. F.C. Humphreys, clerk, by 
Jas. L. Roche, deputy clerk. 
69 ) Supreme Court of the United States. 


Geo. 8. WELLS, BARBARA WELLS, SAMUEL Myerson, M. C. Duvat, 
and [RENE C. WILLIAMs, Appellants, 
Us. 
W. H. Hurcnuinson, Sheriff, &c., Appellee. 


Know all men by these presents that we, Geo. S. Wells, Barbara 


GEORGE 8. WELLS ET AL., &C., VS. W. H. HUTCHINSON, &C. 29 


Wells (intervenors), Samuel Myerson, and E. J. Caro, M. C. Duval 
and Irene C. Williams (intervenors and warrantors), as principals, 
and Chas. Ahrens, E. Levy, James Wilkins, J. C. Pettersen, J. Cos- 
grose, and ‘Henry Horsler, as sureties, are held and firmly bound 
unto W. H. Hutehinson, sheriff and ex-officio administrator de bonis 
non of the estate of James Rushton in the sum of fifteen hundred 
dollars, to be paid to said W. H. Hutchinson, his executors or ad- 
ministrators; to which payment whereof, well and truly to be made, 
we bind ourselves and each of us, jointly and severally, and our and 
each of our heirs, executors and administrators, firmly by these 
presents. Sealed with our seals and dated this — day of March, 
A. D. 1884. Whereas the above bounden Geo. 8S. Weils, Barbara 
Wells, Samuel Myerson, E. J. Caro, M. C. Duival, and Irene C. Wil- 
liams have prosecuted a writ of error to the Supreme Court of the 
United States to reverse the judgment rendered in the above-entitled 
suit by the cireuit court of the fifth judicial circuit for the northern 

district of Florida: Now, therefore, the condition of this 
70 obligation is such that if the above-bounden George 8S. Wells, 

Barbara Wells, Samuel Myerson, KE. J. Caro, M. C. Duval, and 
Irene C. Williams shall prosecute their writ of error to effect, and 
shall answer all costs and damages if they shall fail to make good 
their plea, then this obligation shall be void; otherwise the same 
shall be and remain in full foree and virtue. 


H. HORSLER SEAL. 
J. C. PETTERSON. SEAL. 
J. COSGROY E. _ | SEAL. 
CHAS. AHRENS. SEAL. 
JAS. WILKINS. SEAL. 
BE. LEV YX. SEAL. 
M. C. DUVAL, C. J. CARO, anp 


I. C. WILLIAMS, [SEAL. ] 
Pr. ELLIOTT, TUKER & THOMPSON, 
Atty’s-in-fact. 
Sealed and delivered in presence of— 
J. D. THOMPSON. 
WM. FISHER. 


This day appeared before me Geo. 8. Wells, for himself, and Bar- 
bara Wells, his wife, who, being duly sworn, say that they‘are sure- 
ties in the foregoing bond, and that they are each worth the sum of 
fifteen hundred dollars over and above all legal debts, liabilities, 
and exemptions. 

H. HORSLER. 

J. C. PETTERSEN. 
J. COSGROV E. 
CHAS. AHRENS. 
JAS. WILKINS. 

E. LEVY. 

March 14, 1884. 

F.C. HUMPHREYS, Clerk. 
By JAS. L. ROCHE, Deputy Clerk. 


30 GEORGE 8. WELLS ET AL., &C., VS. W. H. HUTCHINSON, &¢. 


7] The above bond is hereby approved. 
March 14, 1884. 
THOMAS SETTLE, Judge. 


(Endorsed on back :) Filed Mar. 14, 1884. F. C. Humphreys, 
clerk, by Jas. L. Roche, dep'ty clerk. 


72 I, Ff. C. Humphreys, clerk U. 8. cireuit court, fifth judicial 
circuit, northern district of Florida, do hereby certify that the 
foregoing 81 pages constitute a true copy of all the proceedings and a 
correct Copy of transcript of the record in the case of W. H. Hutehin- 
son, sheriff & ex-officio adm’r de bonis non of the estate of James Rush- 
ton, deceased, vs. Creorge S. Wells et al., Otto Goldstuker et al., as 
appears upon the files and records of my office. 
In testimony whereof I have hereunto set my hand & seal official 
this 19th day of July, A. D. 1884. 
[Seal U.S. Circuit Court, 5th Circuit, Northern District of Florida.] 
F. C. HUMPHREYS, 
Clerk U. S. Circuit Court. 


“Nore By CLerk.’”—The order from Hon. Thomas Settle, judge, 
permitting the substitution of certified copies for certified copies of 
originals was as follows : 

“ JACKSONVILLE, FLa., May 7, ’84. 

“ioe. ©. G7 Yonge. . 
13 “Dear Str: I have signed the orders you enclosed to me, 

& herewith return the same. The orders were made from ‘he 
bench at Pensacola, and I therefore prefer that they should bear date 
of the last day of the term. I hereby authorize you to affix that 
date ; there is no need of an order ‘ nunc pro tune,’ for this is simply 
reducing to writing what was actually done during term time. 

“ Very truly yours, 


“THOMAS SETTLE.” 
Order. 


Circuit Cotrt United States for Northern District of Florida, at 
Pensacola, 1884. 


W. H. Hurcuinson, Sheriff, & ex-officio Adm’r de bonis ) 
non of the Estate of James Rushton, Dee’d, Ejectment 
NS. | 4 ; > 

Geo. 8S. WELLS et al., Orro GOLDSTUKER et al. J 


It is ordered that certified copies of Spanish archives and other 

documentary evidences be filed in lieu of the copies read in 

74 evidence on the trial of this case at March term, 1884, and 
plaintiff have leave to withdraw the originals. 


THOMAS SETTLE, Judge. 
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GEORGE S$. WELLS ET AL., &C., VS. W. H. HUTCHINSON, &c. 31 
7) W. H. Hurcurnson, Sheriff & ex-officio Adm’r de ) 
bonis non of the Estate of James Rushton, Deceased, | 
vs. > Ejectment. 
Orro GoLpsTuKER, E. J. Caro, Matieva C. Duvat, and 
IRENE C, WILLIAMS. 


And now at this day came the parties, by their respective attorneys. 
and issue being joined upon the plea of not guilty, filed the 15th of 
August, 1881, and upon the plea of statute of limitation, and there- 
upon came a jury to wit: 

Arthur Dunean, D. D. Shuttleworth, M..C. Gonzalez, Henry Cap- 
tain, C. F. Quina, John Kohler, Lt. C. Cobo, Jas. E. Creary, M. J. 
Sareli, J. L. Powell, Jordan Brown, & Matthew Sturdivent, who, 
being duly tried, empannelled & sworn, and having heard the evi- 
dence, the argument of counsel, & the charge of the court, retired to 
consult of their verdict and returned into court the following verdict, 
to wit: 

We, the Jury, find the defendants guilty of the trespass & eject- 
ment as alleged, and that the plaintiff is seized in fee of the said 
prem ses, to wit, that portion of lot one, square four, in the city of 
Pensacola, beginning ata point on east line of said lot, seventy-two 
feet south of the corner of said lot on Saragossa and Palafox street-, 
thence west forty-one feet & three inches to Palafox street, thence 
north eighteen feet to the beginning. 


March 11th, 1884. 


(Signed) M. J. SARELL, Foreman. 
76 It is therefore considered by the court, the plaintiff waiving 


any: claim to mense profits, that the plaintiff do have & 
recover the possession of said premises and that he have his writ of 
possession therefor, and that he have execution for costs. 


oe 


Vi I, F. C. Humphreys, clerk of the circuit court of the United 
States, 5th judicial circuit, northern district of Florida, do 

hereby certify that the foregoing is a true and correct transcript of 
the judgment of and opinion of court in the above-stated cause as 
the same appears on record on the files of my office. 

Witness my hand and seal official this 20th day of August, A. D. 
1884. 
[Seal U.S. Circuit Court, 5th Cireuit, Northern District of Florida.) | 

if. C. HUMPHREYS, 
Clerk U. S. Courts. 


[Endorsed:] Transeript of record in case of W. H. Hutchinson, 
adim’r, et al. vs. Geo. S. Wells et al., Otto Goldstuker et al. Case No. 
63. 

Endorsed on cover: N. Florida C. C. U. SS. No. 657. George 
S. Wells, Samuel Myerson, Barbara Wells (intervenor), and William 
Caro, executor of Ek. J. Caro, deceased; M. C. Duval, and Irene C. 
Williams (intervenors & warrantors), plaintiffs in error vs. W. H. 
Huthinson, sheriff and ex-officio adininistrator de bonis non of James 
Rushton. Filed 10th October, 1884. ' 
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Supreme Court of the Cited States. 


OCTOBER TERM. A. D. 1885. 


GEORGE 8S. WELLS, SAMUEL / 
MYERSON & JOHN WHITE, \ 


Plaintiffs in Error. 


Vs. 
W.|H. HUTCHINSON, Sheriff, and 


Ex-Officio Administrator de bonis non $ Defendant in Error. 


ofithe estate of Jas. Rushton, deceased, 


Writ of Error to the Fifth Judicial Cirewit, for th 
Northern District of Florida. 


BRIEF FOR PLAINTIFFS IN ERROR. 


Tucker & THompson, of Counsel for the Plaintiffs in Error. 
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Supreme Court of the Cluted States. 


CTOBER TERM, A. D. 1885. 


GEORGE S. WELLS 
SAMUEL MYE RSO 
JOHN WHITE. 


Vs. 
W. H. HUTCHINSON, Sheriff, ) 
nnd Ex-Officio Administrator | 


de bonis non of the Estate of "4 Defendant in Error. 
\S. RUSHTON, deceased. J 


Plaintiffs in Error. 


i a 


Writof Error to the Fifth Judieval Cirenit, for the 
Northern District of Florida. 


TreKxer & THompson. of Counsel for the Plaintiffs in Error. 


STATEMENT ‘ASE. 


This ease comes here by Writ of Error to the Cireuit 
Court of the Fifth Judicial Circuit, Northern District of 
Florida. The plaintiffs in Error (who were defendants in 
the court below) were sued in Ejectment forthe recovery of 
lot one (1), block four (4), Pintado Plan, of the city of Pen- 
sacola. The defendants (Piaintiffs in Error), pleaded first, 
the general issue not guilty. Secondly, that the suit was 
not brought within seven vears next after the accruing of the 


») 


right of action Upon these pleas, were issues of fact.  / 
trial which o¢eurred on the 3rd day of March, A. D., 
the plaintitt] to prove his title, offered in evidence ce 
instruments of writing purporting to be his claim of tit] 
wit: a certified copy of a paper purporting to be a deed 
John Stevenson to John Tolbert; Secondly, a certified 
of a paper purporting to be a deed from John ‘Tolbert t 
nito Caro; Thirdly, a certified copy of a paper purporti 
be a deed from Benito Caro to Gabriel de Rivas; Fow 
a certified copy of a paper purporting to be a deed from 
ria Moreno Rivas to Towns & Co.; Fifthly, a certified 
of a paper purporting to be the proceedings of the Sp 
Tribunal, authorizing Maria Moreno Rivas,as Execut 
Gabriel de Rivas, to make the conveyance to Towns «& 
Sixthly, a certified copy of a paper purporting to be a 
from John Edgeley, as surviving partner of Towns «& | 
ley, to James Rushton. ‘To the introduction of these p 
in evidence, the defendants (Plaintiffsin Error), objecte 
the grounds following to-wit: 

First. The papers offered in evidence, and purporti 
be certified copies of Original Deeds, are not the best evis 
of which the case is susceptible. 

Second. That being copies, they cannot be received ir 
dence until the Original Deeds of which they purport | 
copies, have been produced or their loss accounted for. 

Third. That there is no evidence that the Records 
which the papers offered in evidencé, purport to have 
copied, are the Spanish Archives, transmitted and tt 
over to the government of the United States, by the go 
ment of Spain, under the treaty of 1819, by which the 
das were ceded to the government of the United States. 

Fourth. That there is no evidence that Filo E. de la 
whose certificate as keeper of the Spanish Archives 
fixed to the papers offered in evidence, is, or ever has be 
possession of the said Spsnish Archives, and that unti 
dence is introduced to show that the United States go 
ment had parted with its possession and custody of saic 
chives, and had surrendered them to the State of Flori 
said de Ja Rua, the documents offered as copies from sat 
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chives cannot be received in evidence. The court below 
overruled all of these objections, and permitted the papers 
objected to, to be read as in evidence. To this ruling of the Cir- 
cuit Court, the Plaintiffs in Error excepted and assign said 
ruling for Error. 

Fifth. The court in its charge to the Jury, instructed them, 
that the deed of conveyance from Edgeley, as surviving part- 
ner of Towns & Edgeley, to James Rushton, was sufficient in 
law to pass the title to said Rushton. To this part of the 
charge the Plaintiffs in Error excepted, and assign a second 
l’rror. 

The jury having found a verdict for the plaintiff, the de- 
fendants (Plaintiffs in Error), moved the court to set aside 
the verdict, and to grant a new trial on the following grounds 
to-wit : 


FIRST. 


The court erred in admitting in evidence certified copies of 


deeds purporting to be trom the Spanish Archives, without 
requiring the plaintiff to show that the Originals could not 
be obtained, and without first showing that they were not 
within the party’s power, custody or control. 

SECOND. 

The court erred in instructing the jury that the sale by a 
surviving partner was sufficient to convey title without re- 
quiring the plaintiff to show that John Edgeley was the sur- 
viving partner of Towns & Co. 

THIRD. 
The verdict rendered herein is contrary to the evidence. 
FOURTH. 
The verdict is contrary to law. 
FIFTH. 

That no agent has authority to appoint an agent to repre- 
sent his principal without special authority for that purpose ; 
nor has any person the right to assume an agency without 
express authority or appointment so as to make or operate as 
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an adverse possession against defendants. That no agenev 
was established in this case by the plaintiff. 
SIXTH. 

That there is no evidence that Filo FE. dela Rua is the keeper 
of the Spanish Archives, nor that the papers furnished by 
him and admitted in evidence, are from the said Arechives.. 
This motion coming on to be heard on the 11th day of March, 
A.D. 1884, was argued and overruled, to which Plaintiffs in 
Krror excepted and assign a third Error. 


ARGUMENT. 


As to the first objection, that the certified copies were not 
the best evidence of which the case is susceptible. The rule 
is well established, that in the production of evidence, the 
best evidence of which the ease in its nature is susceptible, 
must be produced. 

Vide Greenleaf on Evidence, Vol. 1, See. 82. 
Taylor vs. Riggs, 1 Peters, 591, 596. 

United States vs. Revburn, 6 Peters, 552, 567. 
Minor vs. Tillotson, 7 Peters, 100, 101. 
Shoenbergher vs. Hackman, 37 Penn. St. Rept. S87. 

The rule is, savs Mr. Greenleaf, “adopted for the preven- 
tion of fraud ; for when it is apparent, that better evidence is 
withheld, it is fair to presume that the party had some sinis- 
ter motive for not producing it, and that if offered, his de- 
sign would be frustrated. The rule thus becomes essential 
to the pure administration of justice.” 

Vide Greenleaf on Evidence, Vol. 1, Sec. 82, & Notes. 

“Falsi praesumptio est contra eum qui testibus probare cona- 
tur id quod inatrumentis probare potest.” 

The rule exeludes all evidence which itself indicates the 
existence of more original sources of information. 

Minor vs. Tillotson, 7 Peters, Repts. 100, 101, 

A title by deed must be proved by the production of the 
deed itself, if it is within the power of the party ; for this is 
the best evidence of which the case is susceptible: and its 
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non-production would raise a presumption, that it contained 
some matter of apparent defeasance. 
United States vs. Reyburn, 6 Peters, 352, 367. 
Bank of the United States vs. Dandridge, 12 Wheaton, 
70. 

Until it isshown that the production of the primary evi- 
dence ‘is out of the party’s power, no other proof of the fact is 
in general admitted. 

Vide Sebree vs. Dorr, 9 Wheaten, 558, 563. 
Hart vs. Yunt, 1 Watts, 253. 

The Cireuit Court should not have permitted the plaintiff 
to use a certified copy of the deed until he had first shown 
that the original was not within his power, custody or con- 


trol, 
Vide Sebree vs. Dorr, 9 Wheaton, 558, &e. 

All evidence falling short of this in its degree, is termed 
secondary. The plaintiff in the court below insists that un- 
der the law of Florida, regulating such matters, he is author- 
ized to substitute certified copies for originals, and to use 

hem the same as if thev were originals. 
Vide MeClellan’s Dig. Laws of Florida, p 514, See. 8. 

The statute in question provides, that a certified copy of a 
record of adeed shall be received in evidence in the same 
Inanner as the original thereof; may be, and with the like 
force and effect. 

MeClellan’s Digest 514, Section 38. 

The Supreme Court of Florida, in interpreting this same 
stutute,say : “A certified copy of a record of a deed is not 
made evidence without other proof of the original, than the 
proof or acknowledgment taken before the acknowledging 
officer. ° . . How is an original deed of con- 
veyance by a third person duly acknowledged made evt- 
dence? The rule is well established that a deed offered in ev- 
idence by a party claiming under it, must be proved by the 
subscribing witnesses if they are living, and within the pro- 
cess of the court, or if their testimony is not so obtainable, by 
proving their hand writing. 

Greenleaf on Evidence, Sec. 069 
Skinner vs. Pinney, 19 Florida, 46, 47 
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Further speaking in the same case, the Court proceed to 


say : The result is that under our statute a certified copy of 


a private deed duly received, may be recorded as evidence, 
only where the original is duly proved to have been executed 
or as secondary evidence. 

Ibid, p 48; also Vol. 2, Cowen & Hill’s Notes to 4th 

American Edition of Phillips on Evidence, 582, Note 
479. 

In Hogans et al vs. Carruth, 18 Fla., p 593, 
which was a much stronger case than is made here—be- 
cause the deeds were originals—the Supreme Court of Flor- 
ida Say : As to the deeds proposed to be introduced in this 
"Ase: 

‘These deeds are original deeds, introduced by and coming 
from the possession of the defendant. Such deeds at com- 
mon law, do not prove themselves, and in this State an ori- 
ginal deed, whether its execution hasbeen acknowledged or 
proved under the Statute of November 15th, A. D. 1825, or 
not, is not made evidence by any statute known tous. The 
certificate or acknowledgment is not a common law certifi- 
cate, but is altogether statutory in its character, and can 
serve no other purpose under the statute than that declared 
by the statute, which is to authorize a record thereof, “in the 
office assigned by law for that purpuse.’” 

Vide 50 Texas, 62. 

2d Phillips on Evidence, 4th American Edition, Cowen 

& Hill’s Notes, 584, 585. 

1 Peters Circuit Court Repis. 457. 

Sth Alabama, 500. 

2d Alabama, 205. 

51 Ala., 340. 

4th Blackf. 522. 

oth Blackf. 79. 

%th Mass. 211]. 

So that it is clearly to be seen that the position assumed 
by the Defendant iy Error, has been passed upon and deci- 
ded adversely to HAE claims. The statute at best provides 
only a method for the recording of a certified copy of an ori- 
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yinal deed which has been duly proved to have been execu- 
ted by one of the subscribing witnesses, or in such other 
manner as the law directs. Thus it will be seen that all of 
the papers offered by the plaintiff, and admitted in evidence 
by the court, were clearly not admissible by the best estab- 
lished rules of law. 


Vide Greenleaf on Evidence, Section 82, Wright vs. Tat- 
ham. 

1 Ad. & El. p 3; Greenleaf Vol. 1, Sees. 569; and 575. 

sy the treaty between the government of the United 
States and the government of Spain, made Feb 22d, 1819, ( Vide 
Art. 2), it is provided that his catholic Majesty cedeg to the 
United States, in full property and sovereignty, all the Territo- 
ries which belongs to him, situated to the eastward of the 
Mississippi, known by the name of East and. West Florida. 
The adjacent islands dependent on said provinces, all publie 
lots and squares, vacant lands, public edifices, fortifications, 
barracks, and other buildings, which are not private >rop- 
erty, archives and documents, which relate directly io the 
property and sovereignty of said provinces, are included in 
this article. The said archives and documents shall be left 
in possession of the commissaries, or officers of the United 
States duly authorized to receive them. 

Vide U.S. Statutes relating to VT strict of Columbia, 
Post Roads and Treaties published 1875, p 715, Ar- 
ticle 2 of Treaty. 

If as is stated in the Treaty, these Archives were to be 
turned over to the United States, or to the officers appointed 
by the United States to receive them, the United States 
could not in good faith part with the possession with- 
out some governmental order. ‘There is nothing in 
the records to show, nor was there any thing in the 
court below, toshow that these Archives had ever passed 
from the possession of the United States, by any Act of Con- 
gress, public or private, or by any order of the Treasury De- 
partment, who were at that time, (1819 to 1826), the reposi- 
torv for these Archives and documents. ‘There is nothing in 
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the record to show that these Archives were in the posses- 
sion of an officer of the United States government. 

Upon the contrary, it is shown most clearly that the per- 
son in possession of the Archives (if such thing exists), is 
one holding them in open ‘defiance and adversely to any 
claim the government of the United States may set. Filo E. 
de la Rua, the person spoken of as keeper of the Spanish Ar- 
chives, holds his office by virtue of an Act of the Legislature 
of Florida, passed November 27th, 1861. 

Vide See. 10, chp. 1296, MeCleilan’s Digest, p 109. 

In November, 1861, there was no comity of interest be- 
tween the government of the United States and the govern- 
ment of Florida, the State of Florida having prior to that 
time passed its ordinance of secession, and severing its con- 
nection with the American Union. 

The State of Florida, at the time of passage of the Act in 
question, Was In open war with the United States, and all 
powers that were friendly to the government. Therefore any 
act or thing done by the government of Florida, having for 
its purpose the disposition or management of any property or 
other thing belonging to the United States, was in open and 
flagrant violation of the rights and powers of the United 
States in the premises. If it be contended or admitted that 
said de la Rua hasever been appointed to hold said Archives 
by virtue ofanyv Act of the United States, or of any person 
or power acting for the United States, such appointment be- 

vame null and void and inoperative by the secession of Flor- 
ida from the Union. Thisis more apparent from a perusal 
of the act of Nov. 27th, 1861. The act provides “that Filo FE. 
de la Rua, of the County of Escambia, be, and he is hereby 
authorized to hold, exercise and perform the duties of the of- 
fice of keeper of the Spanish Archives at the city of Pensa- 
eola, to which said office he has heretofore been appointed by 
the Governor and General Assembly of this State.” To 
which said office he has heretofore been appointed by the 
Governor and General Assembly of this State! By whose au- 
thority ? When and where did the Governor and General As- 


sembly of Florida get their authority to name an agent or 


keeper of, or for the papers belonging to the United States, 
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or that should have been at least under the indirect control, 
custody or authority of the government of the United 
States? If the government of the United States have pre- 
served these Archives and documents intact since their sur- 
render by the Spanish government, whence came this right 
of the State of Florida to legislate concerning them? 

These Archives and documents were delivered to the gov- 
ernment of the United States, by the government of. Spain, 
ostensibly for the purpose of providing a means by which 
any citizen remaining in this country after the exchange of 
fags might find and work out any title that he had derived 
from the government of Spain, without the necessity of send- 
ing to the Spanish home government or the Archive office in 
Havana. This being the case, the government of the Uni- 
ted States was bound by all the rules of international law, 
and the rules and laws governing the comity between na- 
tions to keep these Archives in such a place and such a con- 
dition that the responsibility due from this government to 
the government of Spain, would not be impaired. 

Yet we have here an Act of the Legislature of Florida, 
passed without any authority, directly or indirectly, giving, 
transferring and delivering the control and custody of 
these Archives to one Filo E. de la Rua. If the Leg- 
ixluture of Florida had no authority from the government 
of the United States, then the Archives have never been out 
of the possession of the Federal government, and any Act of 
the Florida Legislature, looking to the management of these 
Archives is void. Even if the Act of the Legislatute of Flor- 
ida was valid and confered the right to keep these Archives 
upon Filo E. de la Rua, copies could not be used, if the oppo- 
sing party demand the original deed. 

Vide MeClellan’s Dig. Laws of Fla., p 108, See. 5. , 

Now as to the second assignment of Error, we say : that 
the charge of the Court was clearly erroneous. The evi- 
dence of the conveyances as contended for by the Lefendant 
in Error, is from Maria Moreno Rivas, Executrix, &e., to 
Towns & Co.; then a conveyance from John Edgeley as sur- 


viving partner of Towns & Edgeley to James Rushton. 
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There is nothing to show that John Edgeley is the Co., men- 
tioned in the conveyance to Towns & Co. If John Edgeley 
is not the Co., mentioned in the conveyance, then he had no 
authority to convey to James Rushton. For there is no evi- 
dence here, neither was in the court below, to show that the 
property in question was ever conveyed from Towns & Co., 
to Towns & Edgeley. If the title was never in Towns & 
Edgeley, then John Edgeley had no authority to convey as 
surviving partner of Towns & Edgeley. The court below 
should never have permitted this instruction. It was well 


calculated to embarrass and mislead the Jury. Besides if 


the Defendant in Ejectment can show a legal title in another 
person, and out of the plaintiff who is claiming possession as 
a right incident to legal title, it is sufficient to defeat ,the 
plaintiff's title. | 

Hogans et al vs. Carruth, 18th llorida, 587. 

Thus it will be seen that the Court deprived the defend- 
ants of the right to show an outstanding title in a third  per- 
son. If the defendants had been permitted to show title in 
Towns «& Co., this would. have destroved any idea of a title in 
Towns & Edgeley. We have argued thus by way of showing 
the effect of the charge, had there been a good and sufficient 
paper title in the plaintiff. The doctrine laid down by the 
court, that a sale by a surviving partner is sufficient in’ law 
to pass title. is correct in principle and practice, but in’ such 
cases it is always the duty of the person claiming under such 
title to show that the grantor is in fact the surviving partner. 
That is, he must show the existence of a co-partnership at 
sometime, and that one of its members has died. Unless this 
be affirmatively shown, the court has no power or authority 
to assume that such an institution did exist, and that there- 
fore some one before it is the surviving partner of such insti 
tution. Ifthe rule laid down by the Cireuit Court, were al- 
lowed, any person might come into Court and arrogate to 
himself the rights of a surviving partner, and thus break 


away all the barriers that protect the innocent person from 


the evil disposed and designing. 


Vide Story on Partnership, Sees. 344-47. 
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11 
MOTION FOR NEW TRIAL. 


This motion should have been allowed. We discuss the 
subject now as though these Archives had by an Act of Con- 
gress been deposited with officers named by the United 
States government, (which is not the fact), and still whither- 
soever we turn wereach the same inevitable cui bono. The 
objection still remains that if these Archives were in the pos- 
session of an officer appointed by the United States govern- 
ment, still the certified copies were not the best evidence of 
which the case was susceptible. These Archives cannot, like 
the records of a Judicial Tribunal, be used in evidence with- 
out accounting for the loss of the originals. A_ certified copy 
of a judgment or decree of any Court of Record, can ordina- 
rily be used in evidence without any further proof than that 
of the seal of the Court. This seeming difference in the rule 
ix mace for convenience and practicability. It would be very 
onerous for any ministerial officer of a court to be obliged by 
force of this rule to carry, in obedience to a subpeena duces 
tecum, the whole records of the court. ‘Therefore it is, that a 
certilied copy of these proceedings and records are received 
in evidence without any other formality, than examining the 
seal of the court. But here the exception ceases. In all 
other cases a certified copy cannot be used in evidence until 
the party offering it has accounted for the original, or shown 
that it is not within his power, custody or control. The stat- 
utes of Florida regulating the matter of deeds, &c, are so 
strict that it is not within the power of a party to use a certi- 
lied copy as long as itis Within the party’s power to re-es- 
tablish the original ; and in this connection the statute pro- 
vides: “If any paper be lost by an attorney or other officer 
of the Court after the commencement of an action theron, it 
shall be the duty of the said attorney or other officer to file 
upon oath, a substantial copy thereof, and to state that the 
original was in his possession, and has been lost or mislaid, 
so that it was not in his knowledge, control, power or custody; 
and if the said paper, deed or other writing be lost, by any 
person before the commencement of any suit thereon, it shall 
be lawful for the person from whose possession the same was 
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lost to give at least thirty days notice in writing accompanied 
with a substantial copy thereof to the person who made or 


executed said paper, or is otherwise liable for the amount of 


the same, stating in said notice that the original is lost and 
that it is his or her intention to make application tothe next 
term of the Circuit Court of the circuit or county to estab- 
lish a copy in lieu thereof; and if the said person 
shall file a substantial copy of said paper, on oath, 
with the clerk, (which oath shall also state that the original 


is lost or mislaid so that the same is not within his knowl-. 


edge, custody or control), and shall make it appear to the 
Court that the said notice has been regularly served, as is 
herein directed, it shall be the duty of the said Court, if there 
be no cause shown to the contrary, to order that said copy be 
established in lieu of the original so lost or mislaid ; and all 
copies of papers established as herein prescribed, shall be as 
valid and effectual, for all legal purposes, as the original 
could bave been had the same not been lost.” 

Section 2d provides: “The executor, assignee or heirs at 
law of any person from whose possession a deed, note or other 
writing shall have been lost, shall be entitled to establish the 
said deed, note or other writing in the manner prescribed in 
the above section.” 

Vide MeClellan’s Digest Laws Fla., p 756, Sees. 1 & 2, 
chap. 145. 

It will be seen therefore from a perusal of the Statutes of 
Florida, regulat:ng the subject that, even where the original 
deed is lost or mislaid -so that the same is not within the 
power, custody or control, even then the party is obliged 
to exhaust all the remedies known to the statute—that is make 
at least an effort to establish his original deed. It cannot be 
contended with any considerable show of reason, that these 
statutes are inconvenient or oppressive. On the contrary 
they are good and beneficient statutes, and provide a simple 
and direct remedy against any and all kinds of fraud. The 
statutes are more beneficial and liberal to the plaintiff or 
claimant, because having once complied with the terms of the 
statute, his certified copy becomes an original deed. So the 
court here can see what a great disadvantage must have be- 
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fallen the plaintiffs in Error, when all these safeguards were 
overleaped or broken down, and these copies which had their 
birth in mystery, and their advent in anything but regular- 
ity and legality, were admitted in evidence on the trial of a case 
where the title to hard earned property was in question, in 
a government whose very palladium. of liberty is based on 
the idea and supposition, that life, liberty and property shall 
not be taken without just compensation. If these Archives 
had dny existence in fact, and if there ever were any such 
conveyances as are mentioned by the plaintiff in the court 
below, they must have been recorded at sometime in this 
Archive office, if there was any authority for them being so 
recorded. Now if there was any authority for recording these 
so called deeds in this Arehive office, and they were so fe- 
corded, then what an easy thing under these Florida Stat- 
utes to have obtamed a COPY, given the required notice, had 
the order of the Cireuit Court declaring it an original, and 
avoid all the perplexity and annovance incident to the intro- 
duction of a certified copy m anv case. If this had been 
done—and it was an easy matter—the Plaintiffs in Error 


would not be here to-day complaining that there was error in 
the judgment of the Cireuit Court. 

But as it is, there can be no doubt the Cireuit Court erred 
In overruling the motion for a new trial on the first ground. 
As to the second ground, that the court erred in instructing 
the jury that the sale by a surviving partner was suihicient to 
without requiring the plaintiff to show that 


CaoWvey title. 
° rin _ . ’ - 
partner ot frowns -_ Sa 


John aeveley Was the surviving 
This error has we believe, been so fully discussed in the first 
argument, that We have ho hesitation 1} leaving if entirely to 
thr iudement of the Court here. 
THE THIRD GROUND, 
The evidence having heen so stubbornly disputed all the 


and having been (lisputed on the 


Way through thus Ciuse, 
nature 


vround that the documentary evidence was of that 
that it could not be received in evidence under the most fa- 


vorable circumstances, and the court having permitted these 


documents to be used in evidence, notwithstanding the ob- 
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jection to them, it must be conceded on all sides, that the 
verdict was contrary to the evidence. The evidence having 
been illegal evidence, it cannot be contended that there was 
any evidence at all. There being no evidence at all, the ver- 


dict was contrary to the evidence. 
THE FOURTH GROUND. 


It must be admitted as a legal principle, that wherever 
there is an issue of fact made in any pleading, the rules of 
law must govern both pleadings and evidence orthe ver- 
dict is contrary to law. Contrary to law! What do these 
words mean, and signify? That every right which the party 
enjoys both legal and equitable, has been made subservient 
to some arbitrary rule not known to those who practice the 
law asa profession or to its admitted precepts, 

On the fifth ground, there can be no question. An agent 
has no authority to appoint an agent 

Vide Broom’s Maxims, 3S.). and notes, 
2d Kents Commentaries, 633. 

This is in perfect keeping with the civil law, whose maxim 
was “constat procuratore WW alium procuratore Wy facer non 
POSSE a 

Vide also Story on Agency, See, 15. 

In this case we begin by saving that an ageney never ex- 
isted. Ifthe father of G. O. Brosnaham owas in fact the 
agent of any such person as Rushton, and this remarkable 
discovery was made by the son of Mr. Brosnaham after the 
death of his father, how is it that the original appointment 
of agency from the Rushtons to the deceased Brosnaham ts 
not proved or shown, but the whole matter ts left to the mem- 
ory of one who claims to be executor of the deceased Brosna- 
ham’? The witness G. O. Brosnaham testifies that he never 
had nor has he now, any knowledge of these supposed Rush- 
tons. That all he knows of them is that he came to the 
agency by reason of the fact that he was his father’s executor. 
Now if his father had in fact been an agent of these supposed 
Rushtons, it would not have been within power to have del- 


egated that agency to any one without the express order or 
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consent of his principal; or that principal had given his ex- 
press authority to delegate that agency. 
Broom’s Maxims, 384, 665, Story on Agency, Sec. 15. 


lith Howard 223 
The fact here is that the father of the witness Brosnaham 


was agent from 1852 until his death, which occurred about 
the year 1870. This agency may have had existence in fact, 
but where is the proof of it? And if there was any proof of it, 
where is the proof that the deceased Brosnaham had any 
authority to name his successor to be agent of James Rush- 
ton, or any other person he might represent? To see at once 
that this supposed James Ruchton is a myth, and that no 


such ageney ever existed in fact, we must look straight--— 


way tothe testimony of the living Brosnaham. Hear him! 
“My father was theagent of a Mrs. Hannah Rushton whom 


| believe was the widow of James Rushton. I do not know. 


that she was the widow of James Rushton; I think she was 
from papers | found among my father’s papers after his 
death. | have never had any communication with, or itp)- 
pointment from the Rushtons myself. The only dealing I 
have ever had with them was as my father’s Executor to 
send money to some person In New York who claimed to be 
the agent of the Rushton heirs.” Now, see the anomaly of 
the whole transaction! A man representing an estate worth 
more than five thousand dollars, the beneficiaries of that es- 
tate all living, and in New York, this agent dies, and there 
is no more said about it until the present claimants turn up ; 
then this agent in New York is found, then this Mrs. Hannah 
Rushton comes forward and everything necessary to perfect a 
title in the plaintiff in the court below, (Defendant in Error) 
suddenly springs up. This to say the least of it, is refresh- 
ing to a reflecting mind. If this deceased Brosnaham had 
had authority to appoint a sub-agent the court below should 
have required the Defendant in Error to show that, before 
permitting G. O. Brosnaham to testifv as an agent represent- 
ing a direct principal. 
Del eqata pot sts non potest deli qa ri 
Vide Broom’s' Maxims, 384; Story on Ageney, Sec. 15. 


Lith Howard, 225. 
This evidence was introduced for the purpose of showing 


ft) 


that the Statute of Limitations had not run against the 
plaintiff. In order to show this,there must have been an 
open undisputed possession for seven years next before the 
commencement of the suit. There being -no proof of the 
agency in this suit no such limitation can be presumed 
against the Plaintiffs in Error! Having discussed these 
propositions, as we believe fully, and confidently believing 
that the Defendant in Error showed no title in himself to the 
property in question, we ask that the judgment of the Court 
below be reversed, and that a judgment be, by order of this 
Court, entered for the Plaintiffs in Error. 
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Supreme Court of the Chutey Stitis. 


OCTOBER TERM A. ID. 1885. 


(NQ. 254.) 
JAMES Kk. JOHNSON et al $Plaintiffs in Error. 
vs. 
W. Tl. HUTCHINSON, Sheriff, and 
.x-Officio Administrator de bon7a non $ Defendant in Error. 
of the estate of Jas. Rushton, deceased. \ 


Worst of Krror to the Cirenit Court for the Sth Jadicral 
C‘areuat, Northern District of Florida. 


STATEMENT OF CASE. 

This case comes here by writ of Error to the Cireuit Conr 
of the 5th Judicial Circuit for the Northern District of Fl: 
ida. he plaintiffin Error, James kK. Johnson, was sued | 
ejectmment in the State Cireuit Court forthe Ist Judicial Cir- 
cullof Florida. Being the tenant and lessee of E. J. Car 
Matiida C. Duval and Irene C. Williams, citizens of Al: 
bama, the said Eo J. Caro, Matilda C. Duval and Irere ©, 
Williams, intervened, and on the 31st day of October A. D., 
ISS1, removed said case into the United States Cireuit Court 
Prior to this removal the defendants (plaintiffs in Error 
had plead not guilty. On the 2d day of March, A. D., 1885, 
the defendants by leave of ¢ ‘ourt, filed three additional pleas. 
The first of which was that more than twenty years had 
elapsed since the death of James Rushton, and therefore a 
presumption was raised that his estate was settled. Second, 
that there is no record showing that an administrator de bonis 
non, had been appointed by the proper authorities. The 
third plea was that there had been a prior trial and recovery 


—_ 


between the parties, and that the Caros who intervened were 
then holding under and by virtue of that recovery and judg- 
ment. On the 3rd day of March, 1883, the plaintiff filed a 
general demurrer to the defendant’s pleas. This demurrer 
coming on to be heard was sustained by the Court. There 
was no bill of exceptions taken at the trial and the plaintiffs 
in Error rely solely on the errors apparent in the record. 

In the court below a verdict and judgment was rendered 
for the plaintiff, and the defendant brings a writ of Error 
and seeks to have the Judgment reversed. 

ARGUMENT. 

If more than twenty years had elapsed since the death of 
the supposed James Rushton, the presumption would be very 
strong in favor of a settlement of the estate ; and if any one 
after such a long lapse of time was sued as administrator, 
he certainly could plead Plene Administravit. 

Vide 1 Tidd’s Practice, 644. 

An administrator can only sue in his official character 
when he is suing for and on behalf of the estate he repre- 
sents. He can do no act to bind the estate, unless he does it 
in his official character. 

Howse vs. Moody ef a/, Lt Fila. 5%. 

Under the laws of Florida, the Sheriffis not by virtue of 
his office the administrator of a deceased person, and can do 
no act to bind the estate as administrator, until so empow- 
ered to act by the Probate Court ; and a judgment entered 
against a Sheriff as administrator ex-officio who is not em- 
powered so to act by the order of the Probate Court, can not 
bind the estate. 

Vide chapter 157, Laws 1548, See. 5. 
Davis vs. Shuler, 14 Fla., 435. ‘ 
Parkhill’s Administrators vs. The Union Bank 1 Fla., 110. 
Manley & Moseley Administrators vs. Union Bank, 
Ist Fla., 160. 
The proper evidence that one is an administrator, or admin- 
istrator de bons non is the letters of administration, or a certi- 
fied copy of the order directing the Sheriff to act as such. 
Vide Davis vs. Shuler, 14 Fla., 438. 
Pittman’s Adminictrator vs. Myrick, 16 Fla., 692. 
Wilson’s Administrator et a/ vs. Dibble, 16 Fla., 782. 
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Any plea which puts in issue the character of the plaintiff 
or the character in which he sued, was under the rules of 
pleading a good plea, and should have been sustained by the 
court below. If the plaintiff could not show by the records 
of the Probate office that he had been authorized and directed 
by the Probate Court to take charge of the decedent’s estate, 
then hissuit would be abated, because he could not sustain 
the character in which he sued. If the defendants offered an 
issuable plea, such a plea as would enable the parties to 
plead afterwards Res Judicata, it should have been sustained. 
The plea here certainly raised a question of fact, and in rais- 
ing the question of fact should have been left to the Jury. 

3 Kent’s Coms. 120. 
3 Hill’s (N. Y.) Reports 399. 
Deans vs. Wileoxon, 18 Fla., 531. 

The plea is “that there is not in existence any record 
which shows that an administrator de bonis non was ever ap- 
pointed to administer on the estate of Rushton.” It was an 
easy thing for the plaintiff to take issue upon this plea. If 
there was no record of the plaintiffs appointment as Admin- 
istrator de bonis non, then hisattempt to sue in that charac- 
ter is defeated at once. The plea does not deny his official 
character by implication alone, but denies it most emphati- 
cally. 

Vide plea in Record, Page— 

A plea of former Judgment and recovery is always allow- 
able. 

Vide Armstrong vs. Carson, 2 Dallas, 502, 
Mills vs. Durvee, 7 Cranch 481, 457. 
The plaintiff admits the former trial and recovery when he 
demurs to the plea. 
Vide Chitty on Pleading, 701. 
Weems vs. Willard, 2 Harr. & Gill. 145. 
Ward vs. Sackrider, 5 Caine 265. 
Cook vs. Graham’s Admr. 3 Craneh 255. 

We think upon an examination of the whole record, the 

judgment of the court beiow should be reversed. 


f, a! o ~~ ry > 
yy’ eee ans 
Pz 7 Of Counsel for Plaintiffs in Error. 
= , Jena, 


, _ LLL LE AO OO 
. * . 


ge oe ee Se ~ i 6 
= ~ 4 ¥ oo * ae” | 
‘ * ,. 


me Ee = ee ee oe Sinai 


' 
4 
| 
; 
; 


j _ ——— _ _ may a orn rae Tmo men 
, : (meg 
-: Bebe = 45 Es = ee ; 
la ’ ° 3 
j Supreme Court of the alnited States. 
: h ; 
j / 
; Ocroser Trew, 1885. 
: ol . 
t 
Geo. S. Wetts, Samven 
Myerson, et al. Writ or Error, rrom Norta- 
V8. BERN DisTrRicT OF FLORIDA, 


FirtH CIRculT. 
Wm. H. Horcarnson, admr.., 


oe 


de bonis non. 


C. C. YONGE, Sr., 


Attorney for the Defendant in Error. 
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1885. 


Supreme Court of the anited States. 
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de bonis non. 


The written agreement on file to submit these cases on 
brief, extends to the d/sm7ssal of the cases as well as to such 
other judgment as the Court may render. : 


The Defendant in Error moves to dismiss the Writs of 
Error in each case upon the ground that the value of the 
property in controversy is less than $5000, and in support 
thereof offers the following affidavits numbered 1, 2, 3. T6 


This case comes by Writ of Error from the Northern 
District of Florida in the Fifth Circuit, and is an action of 
Ejectment brought by W. Il. Hutchinson, admr., de bones 
non of James Rushton vs. Geo. 8S. Wells, Barbara Wells, 
Samuel Myerson, e¢ a/., for the recovery of a portion of 
Lot 1, Sq. 4, in the city of Pensacola, Fla. 


The first plea is “* Not guilty,” filed 3d September, 1883, 
on which issue is joined. See p. 10. 


The remaining plea or pleas were filed 8th March, 1884, 
and were demurred to. See p. 8, 9. 


; 
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These last are very inartificially drawn, and I do not 
know whether they were intended as one plea or a number 
of pleas.. At any rate they all relate to the same matter, 
and the substance is, that all the rights of the plaintiff 
Hutchinson administrator of Rushton, were adjudicated in 
another case, to wit, the case of the defendants below vs. 
Carr & Jolly, partners, who were tenants of W. W. Carr, 
administrator of James Rushton. The administrator of 
Rushton not having been a party to that suit, the judg- 
ment rendered therein, of course, could not affect the rights 
of the estate, and though the pleas were demurred to (see 
p. 8), the pleas seem to have been overlooked by the Court 
and abandoned by the defendants below, no order appearing 
on the record relating to them, and no reference being made 
to them in the brief of the plaintiff in error, they were 
probably stricken out and copied in the record by mistake. 


The only plea in this case is * Not guilty,” and the 
attorneys of the plaintiffs in error are mistaken when 
they say in their brief that the Statute of Limitations was 
plead (p. 1 of brief). By order of the Court (see p. 3), 
the pleadings, evidence and bill of exceptions in this case 
were to be admitted in all the cases brought by Hutchin- 
son, administrator of Rushton, W. H. Hutchinson, adminis- 
trator, vs. Wells, Nicholls, e¢ al.; same vs. Wells, White, e¢ 
a.; same vs. Wells, Mark Fuller, e¢ a/.; and same ws. Gold- 
strecker, et al. 


The jury found for plaintiff below, and judgment was 
entered accordingly. 


See Bill of Exceptions, pages 6, 7. 


Plaintiffs in Error insist that the Court erred in adimit- 
ting in evidence the certified copies of the title papers to 
the property ip controversy. 


Ist. Because they were copies and no proof had been 
made of the loss of the originals, 
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2d. Because there was no evidence that the records 
from which these papers came were the Spanish Archives. 


3d. That there was no evidence that Filo de la Rua, 
whose certificate as Keeper of the Spanish Archives is at- 
tached to the copies, ever had possession of said Archives. 


4th. That it was error to charge that the deed by 
Edgely, as surviving partner of Towns & Co., to James 
Rushton was sufficient to pass title to Rushton. 


Sth. That an agent has no authority to appoint an 
agent, meaning thereby that the father of witness G. O. 
Brosnaham, who had acted as the agent of the Ruashtons 
from the year 1832 to his death in 1870, thirty-eight years, 
had no authority to appoint witness, G. O. Brosnaham, agent 
to succeed him. 


And then the attornies for the defendants moved for a 
new trial on the same grounds, and also that the verdict was 
against the law and the evidence. 


ARGUMENT. 


In regard to the motion for new trial, it is sufficient to 
say that the refusal of the Court below to grant it is not 
reviewable in this Court. 


See 18th Wal., 382. 


The answer to the first objection made to the admission 
of the title papers of the plaintiff, on the ground that they 
were copies and no proof had been made of the loss of the 
originals, is, 

Ist. That under the law and practice in the Spanish 
colonies, original title papers were never delivered to the 
parties. All sales and conveyances of Real Estate were 


made by judicial tribunals, and the evidence of the sale is 


+ 
retained in the office in which the sale is made. The pur- 
chaser has no original muniment of title, and all he ean get 
is a certified copy of the Act of Sale. In point of fact, he 
rarely gets that, being content that the evidence of his title 


is preserved by the Government. 


2d. Under the laws of Florida, certified copies of all 
records, deeds, ete., which are required to be filed or re- 
corded in any public oftice of the State are made evidence 
with like force and effect as the originals, leaving it disere- 
tionary with the Court to require the parties to produce or 

account for the originals. 
See McClellan’s Digest of the Laws of Fla., 

p. 514, sec. 8. 


The Court in this case did not see proper to require the 


yarties to produce or account for the originals. 
am 


The second and third objections, that there was no 
evidence that the records from which the papers came were 
the Spanish Archives. and that there was no evidence that 
Filo de la Rua, whose certificate as Keeper of the Archives 
was attached thereto, ever had possession of the Archives, 
are answered by the decisions of this Court, and by the 
decisions of the Supreme Court of Florida, that papers so 
certified by the Keeper of the Spanish Archives are admis- 
sable in evidence, and by the universal practice of the Courts 
in Florida ever since the establishment of the office of Keeper 
ot the Archives. 


See Magruder vs. , Fla. Repts. 


According to these decisions, copies of papers that pur- 
port to be signed by such officer are received in evidence, 
and it will not do to attempt to impeach them by the sug- 
gestion of the absence of affirmative proof that they are 


what they purport to be. 


s 
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Official character is proved by official acts, and where a 
party desires to impeach official acts he must first impeach 
official character. He can not bring in question official 
character collaterally. 


That La Rua was the keeper of the Spanish Archives is, 
however, shown affirmatively by the certified copy of his 
appointment by the Legislature of Florida, which is made a 
part of the Bill of Exceptions. 


See p. 7 of Record. 


The certificate of La Rau as keeper of the archives, 
that they are true copies from the archives, proves that they 
are true copies and also proves that he has possession of 
them. | 

The certificate says they are true copies from the 
“records in my office.” 


The title of Rushton is traced back by the exhibits on 
tile to a deed made by Benito Caro to Gabriel Rivas, dated 
24th July, 1797, in which it is recited that he, Benito Caro, 
purchased the lot from Joseph Colbut in L787. See pp. 14 
15. Pages 15 to 22 inclusive of the transeript contain the 
proceedings of the Spanish tribunal showing the sale of the 
property which then belonged to the estate of Gabriel 
Rivas to Edward Towns & Co., and on pages 26, 27 is 
found the conveyance of John Edgely and John Simpson, 
surviving partners of Towns & Co., to James Rushton. It 
is not necessary, however, to trace the title further than to 
John Edgely, as the certitied extract from the proceedings 
of the U.S. Land Commissioners, taken from the American 
State papers, vol. 4, which is embraced in the Bill of Excep- 
tions, p. 3, and which was produced in evidence of the title 
without objection thereto, shows the title to have been in 
him at that time. The foregoing referred to copies of 
deeds, show the title to have been in Towns & Co., and the 
deed of Edgely & Simpson, surviving partaers of Towns & 
Co., show it to have passed to James Rushton. 


Te mee 
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According to the laws of Florida, in an action for re- 
covery of real property, the person establishing a legal title 
to the premises, shali be presumed tu have been possessed 
thereof within the time prescribed by law, to wit.: within 


the seven years prescribed by the statute. 


See McClelland’s Digest of Florida Laws, p. 
7351, sec. 4. 


The next error assigned is that the Court erred in charg- 
ing that the deed from John Edgely, as surviving partner 
of Towns & Cov. was sufficient to pass title without showing 
that Edgely was the surviving partner of Towns & Co. 


At makes little difference, practically, whether he was a 
partner of Towns & Co. or not, in this case. If Rushton 
acquired the title from Edgely and went into possession and 
held that possession, as shown by the evidence of Brosna- 
ham, for more than a quarter of a century, it would consti- 
tute a sufficient title in itself to authorize a recovery in 
ejectment, and this whether Edgely had titie or no title. 


See page 5 of Record. Also see 


But it is submitted that the execution of the deed by 


John Edgely and John Simpson, as surviving partners of 


‘Towns & Co., with no objections made by Towns’ represen- 
tatives, raises such a presumption that they were such sur- 
viving partners as would dispense with attirmative proof of 
such partnership at least between strangers having no inter- 
est in such alleged partnership. 


The acquiescen¢e of Towns and his representatives, as 
far as any thing in the record goes to show, from the year 
1823 to 1884, more than sixty years, would seem to close 
the mouths even of the representatives of Towns to make 
objection, much more would it silence strangers to the trans- 


action. 
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5th. Lastly. It is objected that an agent has no author- 
ity to appvint an agent, and that G. O. Brosnaham could 
not act as an agent of Rushton, without a new appointment, 
after the death of his father, who had acted as agent from 
1832 to 1870. 


There is no question of strict agency involved in this 
case. Brosnaham, Sr., certainly acted as agent for Rushton 
during this long period of time—thirty-eight years. He 
held possession of the property for the Rushton estate, 
collected and remitted rents, and when he died his son con- 
tinued in possession and continued to make remittances. 
His acts as agent were adopted by receiving the rent remit- 
mittances, and his possession of the property in controversy 
was the possession of the Rushton estate. 


Subsequently W. W. Carr became administrator, and as 
appears by the plea of the defendants (see transcript p. 9) 
the said lot 1, sq. 4, was in the possession of Carr and Jolly 
as tenants of W. W. Carr, administrator of James Rushton, 
as late as the year 1880. 


It makes no difference then what the doctrine of agency 
may be as regards the power of substitution. 


I have thus endeavored to reply to all the points made 
by the plaintiffs in Error. The Bill of Exceptions is in very 
imperfect shape. It does not purport to embody the whole 
testimony and in point of fact contains only a small part of 
it. It is, perhaps, difficult for this Court to determine from 
the transcript of the Record before it whether the plaintiff 
below made out a case entitling him to a verdict and judg- 
ment or not, and all the Court will undertake to do, I ap- 
prehend, will be to decide whether there are such errors ap- 
parent on the Record that will require the Court to send 
the case back for correction. That there are irregularities 
may be true, but they are not attributable to the defendant 
in Error, but to tlie carelessness of the plaintiffs in Error. 
These irregularities, however, do not go to the merits of the 


‘ase. If these irregularities were corrected the plaintiffs in 
error would still be without a case. The universal practice 
of this Court in such cases, I think, is to affirm the 
judgment. Owing to the large accumulation of business 
on the docket of this Court, and the consequent delay 
involved in another trial in the Court below, and another 
Writ of Error, and the fact that we have but one term 
of the Circuit Court in a year in Florida, the remitting 
of this case for another trial would be almost as disastrous 
as an adverse decision. I think there is enough in the Record 
to show that the Plaintiffs in Error have no shadow of right 
to the property in controversy, the possession of which they 
have accidentally acquired. 


Cc. C. YONGE, Sr.. 
Atty for Defendant in Error. 


Notrt.—The cases of Wells, et a/., vs. W. H. Hutchinson, and Gold- 
strecker, et a/., vs. the same, being five in number, to-wit, 657, 658, 659, 
660 and 661, are all for the recovery of portions of Lot one, Square four, 
in City of Pensacola, and depend upon the same pleadings, evidence and 
rulings of the Court, and are all submitted under the same Briefs. 


C. C. YONGE, BSr., 
Att'y for Defendant in Error. 
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This affidavit relates to all the cases, to wit: Nos. 657, 658, 659, 
660, 661, 662, and is made by Francis Walsh, one of the two orig- 
inal affianis on whose affidavits the writs of error were granted. 

He now swears the property in each case does not exceed $2,000 
in value, and that his former affidavit (see Record, p. 28) was made 
under a mistake as to the dimensions of the lots in controversy. 

The other witness, B. C. Willis, is not now accessible. He would, 
doubtless, make the same explanation. 

YONGE, Sr., 
For Def’t in Error. 


IN THE SUPREME COURT OF THE UNITED STATES. 


W. H. Hurcuinson, Adm’r de bonis non of the estate of 

James Rushton, Dee’d, — 
= : - No. 661. 
JoHN WHITE et als. | 


W. H. Hurcutnson, Adm’r, &e., of Jas. Rushton, Dee’d, 
vs. 
S. Myerson et als. 


( No. 657 
W. H. Hurcutixson, Adm’r, &c., of James Rushton, hg. 


vs. No. 659, 


N. NIcHo .s et als. 


W. H. Hurcursson, Adm’r, &c., of James Rushton, Dee’d, 


N 


Us. No. 


Orro GOLDSTUCKER et a/s. 


W. H. Hurcutnson, Adm’r, &c., of James Rushton, Dee’d ) 
vs. No. 662. 
Henry MvELLer et als. i 


W. H. Hure CHINSON, Adm’r, &c., of James Rushton, Dee’d, 
vs. No. 660. 
Mark Futter et als. 


Francis Walsh, after first being duly sworn, says that the affida- 
vits heretofore made by him as to the value of the property in con- 
controversy in the above-named cases, were based upon the belief 
that each case included all the property in controversy in all the 

“ases, to wit: That portion of lot one (1) in square four (4), in the 
- of Pensacola, beginning at a point on the east line of said lot, 

72 feet south of the northeast corner of said lot on Garagosso and 
Pelafox streets; thence west 41 feet and 3 inches; thence south on 
line parallel with Palafox street to Main street; thence east along 
Main street 41 feet and 3 inches to Palafox street ; thence north 
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along Palafox street to starting point; that he 1s now familiar with 
the property in controversy in each case, and that the value of the 
property in controversy in each case does not exceed the sum of two 


thousand dollars. 
FRANCIS WALSH. 


Sworn to & subscribed before me Jan’y 1, ’86. 
[SHAL. | WM. FISHER, 
Notary Public, State of Florida. 


Wells, Myerson, et al. vs. Hutchinson, Administrator, No. 657. 


In the Supreme Court of the United States, Northern Dist. of 
Florida. 


W. H. Hurcuiyson, Adm’r de bonis non of the Estate of ewe 
Rushton, Dee’d. 
vs. 
S. MyErRson et als. 


Thos. C. Watson, being duly sworn, says that he has resided in 
Pensacola, Florida, for fifteen years next before this date, and that 
he is acquainted with the value of real estate in said city, having 
for several years last past been engaged in the real estate business 
therein; that he is familiar with that part of lot (1), square (4), in con- 
troversy in this action, and that the value of said property does not 
exceed the sum of sixteen hundred dollars. 


THOS. C. WATSON. 


Sworn to & subscribed before me January 1, 1886. _ 
[SEAL. | WM. FISHER, 
Notary Public, State of Florida. 


In the Supreme Court of the United States. 


W. H. Hurcninson, Adm’r de bonis non of the estate of James 
Rushton, dee’d, 
vs. 
S. Myerson et als. 


Wm. H. Knowles, being duly sworn, says he has resided in Pen- 
sacola, Florida, for twenty-eight years next before this date, and that 
he is acquainted with the value of real estate in said city, havi ing for 
nine years been a real estate agent in Pensacola; that he is familiar 
with the property in controversy in this action, to wit, part of lot 
one (1), square four (4), fronting on Palafox street, Pensacola, Florida, 
and that the value of said property does not exceed the sum of two 


thousand dollars. 
WM. H. KNOWLES. 


Sworn to & subseribed before me Dec’b’r 3ist, 1885. 
[ SEAL. | WM. FISHER, 


Notary Public, State of Florida. 
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In the Supreme Court of the United States. 


W. H. Hurcurnson, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 
v8. 
GEORGE 8S. Wetts & S. Myerson. 


Thomas C. Watson, being duly sworn, says that his occupation is 
that of a real estate agent in the city of Pensacola, Florida, and that 
he is familiar with the value of real estate in said city; that he 
knows that part of lot one (1), old city of Pensacola, in controversy 
in this action; that the value of said property, inclusive of mesne 
profits, is less than five thousand dollars; that the value of said prop- 
erty does not exceed the sum of fifteen hundred dollars. 


THOS. C. WATSON. 


Sworn to & subscribed before me Dec’b’r 10th, 1885. 
[SEAL.. | JAMES L. ROCHE, 
Commissioner Circuit Court. 


In the Supreme Court of the United States. 


W. H. Hurcatnson, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 
vs. 
GEORGE S. Wetits & S. MyYErRson. 


Peter Knowles, being duly sworn, says that he has been a resi- 
dent of the city. of Pensacola, Florida, for forty years last past, during 
the whole of which time he has been extensively engaged in the 
business of buying and selling real estate in said city ; that he knows 
and is familiar with that part of lot one (1), old city of Pensacola, 
in controversy in this action; that the value of said property, in- 
clusive of mesne profits, is less than five thousand dollars; that the 
value of said property does not exceed the sum of fifteen hundred 
dollars. 


PETER KNOWLES. 
Sworn to & subseribed before me Dee’b’r 10th, 1885. ? 
[SEAL. | JAMES L. ROCHE, 
Commissioner Circuit Court. 


In the Supreme Court of the United States. 


W. H. Hurcurtnson, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 


v8. 
GEORGE S. WELLS and S. Myerson. 


Wm. Fisher, being duly sworn, says that he is a practicing attor- 
ney-at-law in the city of Pensacola, and has for seven years last 
past paid particular attention to the sale and rental of real estate in 
the city of Pensacola, and that he is familiar with the value of real 
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estate in said city; that he knows and is familar with that part of 
lot one (1), old city of Pensacola, in controversy in this action ; that 
the value of said property, inclusive of mesne profits, is less than 
five thousand dollars; that the value of said property does not ex- 
ceed the sum of fifteen hundred dollars. 


WM. FISHER. 


Sworn to & subscribed before me Dee’b’r 10th, 1885. 
[SEAL. | JAMES L. ROCHE, 


Commissioner Circuit Court. 


In the Supreme Court of the United States, Northern District of 
Florida. 


W. H. Hurcuinson, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 
vs. 
S. MYERSON et als. 


Peter Knowles, being duly sworn, says he has resided in Pensa- 
cola, Florida, for forty years next before this date, and that he is 
acquainted with the value of the real estate in said city, having for 
forty years been a dealer and owner of real estate in Pensacola; that 
he is familiar with the property in controversy in this action, to wit, 
yart of lot one (1), square (4), fronting on Palafox street, Pensacola, 

lorida, and that the value of said property does not exceed the sum 
of seventeen hundred dollars. 


PETER KNOWLES. 


Sworn to & subscribed before me this 3lst day of Dee’b’r, 1885. 
[SEAL. | WM. FISHER, 
Notary Public, State of Florida. 


Otto Goldstucker vs. Hutchinson, Adm’r, No. 658. 
In the Supreme Court of the United States. 


W. H. Hurcuinson, Adin’r de bonis non of the Estate of James 
Rushton, Dee’d, 
gan, 
Q. GOLDSTUCKER. 


Wm. Fisher, being duly sworn, says that he is a practicing attor- 
ney-at-law in the city of Pe nsacola, Florida, and has for seven years 
last past paid particular attention to the sale and rental of real es- 
tate in the city of Pensacola, and that he is familiar with the value 
of real estate in said city; that he knows and is familiar with that 
part of lot one (1), old city of Pensacola, in controversy in this 
action; that the value of said property, inclusive of mesne profits, 
is less than five thousand dollars; that the value of said property 
does not exceed the sum of fifteen hundred dollars. 


WM. FISHER. 
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Sworn to & subscribed before:me Dee’b’r 10, 1885. 
[ SEAL. | JAMES L. ROCHE, 


Commissioner Circuit Court. 


In the Supreme Court of the United States, Northern District of 
Florida. 


W. H. Hurcuinson. Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 
US, 


Orto GOLDSTUCKER ef als. 


Wm. H. Knowles, being duly sworn, says he has resided in Pen- 
sacola, Florida, for twenty-eight years next before this date, and that 
ne is acquainted with the value of real estate in said city, having 
for nine years been a real estate agent in Pensacola; that he ts fa- 
miliar with the property in controversy in this suit, to wit, that 
portion of lot one (1), square four (4), in the city of Pensacola, be- 
yinning at a point on east line of said lot 72 feet south of the corner 
of said lot on Zaragossa and Palafox streets; thence west 41 feet and 
3 inches; thence south 18 feet; thence east 41 feet and three inches 
to Palafox street; thence north 18 feet to the beginning; that the 
value of said property does not exceed the sum of eighteen hundred 
dollars. 


WM. H. KNOWLES. 


Sworn to and subscribed before me January Ist, 1886. 
[ SEAL. | WM. FISHER, 
Notary Public, State of Florida. 


In the Supreme Court of the United States. 


W. H. Hurcuinson, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 
v8. 


(). GOLDSTUCKER. 


Thos. C. Watson, being duly sworn, says that his occupation is 
that of a real estate agent in the city of Pensacola, Florida, and that 
he is familiar with the value of real estate in said city; that he 
knows that part of lot one (1), old city of Pensacola, in controversy 
in this action; that the value of said property, inclusive of mesne 
profits, is less than five thousand dollars; that the value of said 
property does not exceed the sum of fifteen hundred dollars. 


THOS. C. WATSON. 


Sworn to & subseribed before me Dee’b’r 10th, 1885. 
[SeAL.] JAMES L. ROCHE, 


Commissioner Circuit Court. 
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In the Supreme Court of the United States. 


W. H. Hutcuinsox, Adm’r de bonus non of the Estate cf James 
Rushton, Dee’d, 
v8. 


QO. GOLDSTUCKER. 


Peter Knowles, being duly sworn, says that he has been a resi- 


dent of the city of .Pensacola, Florida for forty years last past, ° 


during the whole of which time he has been extensively engaged 
in the business of buying and selling real estate in said city: that 
he knows and is familiar with that part of lot one (1), old city of 
Pensacola, in controversy in this action; that the value of said 
property, inclusive of mesne profits, is less than five thousand dol- 
lars; that the value of said property does not exceed the sum of 
fifteen hundred dollars. 
PETER KNOWLES. 


Sworn to & subscribed before me Dec’b’r 10, 1885. 
[SEAL. | JAMES L. ROCHE, 


Commissioner Circuit Court. 


In the Supreme Court of the United States, Northern District of 
Florida. 


W. H. Hurcuinson, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 


vs. 
Orro GOLDSTUCKER ef als. 


J.C. Pebley, being duly sworn, says he has resided in Pensacola, 
Florida, for ten (10) years next before this date, and that he 1s ac- 
quainted with the value of real estate in said city, having for eight 
years been a dealer and owner of real estate in Pensacola; that he 
is familiar with the property in controversy in this suit, to wit, that 
portion of lot one (1), square four (4), in the city of Pensacola, be- 
ginning at a point on east line of said lot 72 feet south of the corner 
of said lot on Zaragossa and Palafox streets; thence west 41 feet and 
3 inches; thence south 18 feet; thence east 41 feet and 3 inches to 
Palafox street; thence north eighteen feet to the beginning; that 
the value of said property does not exceed the sum of sixteen hun- 


dred dollars. 
J. C. PEBLEY. 
Sworn to & subscribed before me Dec’b’r 31st, A. D. 1885 


[SEAL. | WM. FISHER, 
Notary Public, State of Florida. 


Wells, Nichols, et al. vs. Hutchinson, Adm’r, No. 659. 
In the Supreme Court of the United States. 


W. H. Hurcuinson, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 
v8. 
GEORGE 8S. Wetits & N. NICHOLs. 


Thomas C. Watson, being duly sworn, says that his occupation is 
that of a‘real estate agent in the city of Pensacola, Florida, and that 
he is familiar with the value of real estate in said city; that he 
knows that part of lot one (1), old city of Pensacola, in controversy 
in this action; that the value of said property, inclusive of mesne 
profits, is less than five thousand dollars; that the value of said 
property does not exceed the sum of fifteen hundred dollars. 

THOS. C. WATSON. 


Sworn to and subscribed before me Dec’b’r 10th, 1885. 
[SEAL. | JAMES L. ROCHE, 


Commissioner Circuit Court. 


In the Supreme Court of the United States. 


W. H. Hutcurnson, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 
v8. 
GEORGE S. WELLS & N. NICHOLS. 


Peter Knowles, being duly sworn, says he has been a resident of 
the city of Pensacola, Florida, for forty years last past, during the 
whole of which time he bas been extensively engaged in the busi- 
ness of buying and selling real estate; that he knows and is familiar 
with that, part of lot one (1), old city of Pensacola, in controversy in 


this action; that the value of said property, inclusive of mesne . 


profits, is less than five thousand dollars; that the value of said 
property does not exceed the sum of fourteen hundred dollars. 


PETER KNOWLES. 


Sworn to & subscribed before me Dee’b’r 10th, 1885. 
[ SEAL. ] JAMES L. ROCHE, 


Commissioner Circuit Court. 


. In the Supreme Court of the United States. 


W. H. Hurcninson, Adm’r de bonis non of the Estate of James 
Rushton, Dee'd, 
v3. 


GEORGE S. WELLS and N. NIcHOoLs. 


— 


Wm. Fisher, being duly sworn, says that he is a practicing at- 
torney-at-law in the city of Pensacola, Florida, and has for seven 


years last past paid particular attention to the sale and rental of real 
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8 
estate in the city of Pensacola, and that he is familiar with the value 
of real estate in said city; that he knows and is familiar with that 
part of lot one (1), old city of Pensacola, in controversy in this action ; 
that the value of said property, inclusive of mesne profits, is less than 
five thousand dollars; that the value of said property does not ex- 
ceed the sum of fifteen hundred dollars. 

WM. FISHER. 


Sworn to & subscribed before me Dee’b’r 10, 1885. 
[SEAL. ] JAMES L. ROCHE, 


Commissioner Circuit Court. 


In the Supreme Court of the United States, Northern District of 
Florida. 


W. H. Hutrcuinson, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 
vs. 
S. Nico ts et als. 


Wm. H. Knowles, being duly sworn, says he has resided in Pen- 
sacola, Florida, for twenty-eight years next before this date. and that 
he is acquainted with the value of real estate in said city, having 
for nine years been a real estate agent in Pensacola ; that he is 
familiar with the property in controversy in this suit, to wit, that 
portion of lot one (1), square four (4), on Palafox street, in the city 
of Pensacola, beginning at a point 64 feet and 6 inches north of the 
southeast corner of said lot, being the corner of Main and Palafox 
streets, running westerly on line parallel with the north line of Main 
street 41 feet and 3 inches; thence south on line parallel with Pala- 
fox street fourteen feet ; thence east on line parallel with line of 
Main street 41 feet and 3 inches; thence north on line of Palafox 
street 14 feet to starting point; that the value of said property does 
not exceed the sum of ‘fourteen hundred dollars. 


WM. H. KNOWLES. 


Sworn to and subscribed before me January Ist, 1886. 
[SEAL. | WM. FISHER, 
Notary Public, State of Fla. 


In the Supreme Court of the United States, Northern District of 


Florida. 


W. H. HuTcHINson, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 
Us. 


S. Nicnors, Geo. 8S. WExLs, et als. 


J.C. Pebley, being duly sworn, says he has resided in Pensacola, 
Florida, for ten years next before this date, and that he is ae- 
quainted with the value of real estate in said city, having for eight 
years been a dealer and owner of real estate in Pensacola ; that he 
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is familar with the property in controversy in this suit, to wit, 
that portion of lot one (1), square four (4), on Palafox street, in the 
city of Pensacola, beginning at a point 64 feet and 6 inches north 
of the southeast corner of said lot, being the corner of Main and 
Palafox streets, running westerly on line parallel with the north 
line of Main street 41 feet and 3 inches; thence south on line par- 
allel with Palafox street 14 feet; thence east on line parallel with 
line of Main street 41 feet and 3 inches; thence north on line of 
Palafox street 14 feet to starting point; that the value of said 
property does not exceed the sum of twelve hundred and fifty dol- 
dollars. 
J. C. PEBLEY. 
Sworn to & subscribed before me this 3lst of December, 1885. 
[ SEAL. | WM. FISHER, 
Notary Public, State of Florida. 


Wells, Mark Fuller, et al. vs. Hutchinson, Adm’r, No. 660. 
In the Supreme Court of the United States. 


W. H. Hurcuinson, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 
vs. 
GEORGE S. Wetts & MARK FULLER. 


Thomas C. Watson, being duly sworn, says that his occupation is 
that of a real estate agent in the city of Pensacola, Florida, and that 
he is familiar with the value of real estate in said city; that he 
knows that part of lot one (1), oid city of Pensacola, in controversy 
in this action; that the value of said property, inclusive of mesne 
profits, is less than five thousand dollars; that the value of said 
property does not exceed the sum of one thousand dollars. 


THOS. C. WATSON. 


Sworn to & subscribed before me Dee’b’r 10, 1885. : 
[SEAL. | JAMES L. ROCHE, 


Commissioner Circuit Court. 


In the Supreme Court of the United States, Northern District of 
Florida. 
W. H. Hutrcninson, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 
Us. 
Mark Futuer, Geo. 8S. WELLS, et als. 

J.C. Pebley, being duly sworn, says he has resided in Pensacola, 
Florida, for ten years next before this date, and that he is acquainted 
with the value of real estate in said city, having for eight years 
been a dealer and owner of real estate in Pensacola; that he is 
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acquainted with the value of the property in controversy in this 
suit, to wit, “that portion of lot one (1), in square four (4), in the 
city of Pensacola, beginning at a point 32 feet and 6 inches from 
the southeast corner of said lot on corner of Maine and Palafox 
streets ; thence westwardly forty-one feet and three inches on line 
parallel with the north line of Main street; thence south on line 
parallel with Palafox street twenty-six feet ; thence east 41 feet and 
% inches on line parallel with Main street to Palafox street; thence 
north on the west line of Palafox street 26 feet to starting point ;” 
that the value of said property does not exceed the sum of nineteen 


hundred dollars. 
J. C. PEBLEY, 


Sworn to & subscribed before me this 3lst of December, 1885. 
[ SEAL. | WM. FISHER, 
Notary Public, State of Florida. 


In the Supreme Court of the United States, Northern District of 


Florida. 


W. H. Hurcntnson, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 
v8. 
Mark FULLER et als. 

Wm. H. Knowles, being duly sworn, says he has resided in 
Pensacola, Florida, for twenty-eight years next before this date, and 
that he is ‘acquainted with the v ralue of real estate in said city, hav- 
ing for nine years been a real estate agent in Pensacola; that he is 
acquainted with the value of the property in controversy in this 
action, to wit: That portion of lot one (1), in square four (4), in the 
city of Pensacola, beginning at a point 32 feet and 6 inches from the 
southeast corner of.said lot, on corner of Main and Palafox streets ; 
thence westwardly 41 feet and 3 inclies on line parallel with the 
north line of Main street ; thence south, on line parallel with Pala- 
fox street, 26 feet; thence east 41 feet and 3 inches, on line parallel 
with Main street, to Palafox street; thence north, on the west line 
of Palafox street, 26 feet, to starting point; that the value of said 
property does not exceed the sum of tw enty-six hundred dollars. 


WM. H. KNOWLES. 


Sworn to & subscribed before me January Ist, 1886. 
[SEAL. | WM. FISHER, 
Notary Public, State of Florida. 


In the Supreme Court of the United States. 


W. H. Hutcurinson, Adm’r de bonis non of ‘the estate of James 
Rushton, Dee’d, 
| v8. 
GEORGE 8S. Wetts & MARK FULLER. 


Wm. Fisher, being duly sworn, says that he is a practicing attor- 
ney-at-law in the city of Pensacola, Florida, and has for seven years 
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last past paid particular attention to the sale and rental of real es- 
tate in the city of Pensacola, and that he is familiar with the value 
of real estate in said city; that he knows and is familiar with that 
part of lot one (1), old citv of Pensacola, in controversy in this action ; 
that the value of said property, inclusive of mesne profits, is less 
than five thousand dollars; that the value of said property does 
not exceed the sum of one thousand dollars. 
WM. FISHER. 


Sworn to & subscribed before me Deec’b’r 10, 1885. 
[SEAL. | JAMES L. ROCHE, 


Commissioner Circuit Court. 


In the Supreme Court of the United States. 


W. H. Hurcuinson, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 
v8. 
GEORGE 8S. Wetits & MARK FULLER. 


Peter Knowles, being duly sworn, says he has been a resident of 
the city of Pensacola, Florida, for forty (40) years last past, during 
the whole of which time he has been extensively engaged in busi- 
ness of buying and selling real estate in said city, both for himself 
and acting for others; that he knows and is familiar with that part 
of lot one (1), old city of Pensacola, in controversy in this action; 
that the value of said property, inclusive of mesne profits, is less 
than five thousand dollars; that the value of said property does not 
exceed the sum of one thousand dollars. 


PETER KNOWLES. 


Sworn to & subscribed before me Dee’b’r 10th, 1885. 
[SEAL. | JAMES L. ROCHE, 


Commissioner Circuit Court. 


Wells, White et al. vs. Hutchinson, Adm’r, No. 661. 
In the Supreme Court of the United States. 


W. H. Hurcurtnson, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 
v8. 
GeorGE S. Wetits & JoHN WHITE. 


Thomas C. Watson, being duly sworn, says that his occupation is 
that of a real estate agent in the city of Pensacola, Florida, and that 
he is familiar with the value of real estate in said city; that he 
knows that part of lot one (1), old city of Pensacola in controversy 
in this action; that the value of said property, inclusive of mesne 
profits, is less than five thousand dollars; that the value of said 
property does not exceed the sum of fifteen hundred dollars. 

THOS. C. WATSON. 
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Sworn to & subscribed before me Dee’b’r 10th, 1885. 
[SEAL. ] JAMES L. ROCHE, 


Commissioner Circuit Court. 


In the Supreme Court of the United States. 


W. H. Hurcuinson, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 


vs. 
GEORGE 8S. Wetis & JoHN WHITE. 


Peter Knowles, being duly sworn, says that he has been a resident 
of the city of Pensacola, Florida, for forty (40) years last past; that 
during that time he has had large transactions in real estate in said 
city both for hiniself and as agent for others; that he has been a real 
estate dealer in said city for the past forty (40) years,and knows and 
is familiar with that part of lot one (1), old city of Pensacola, in con- 
troversy in this action; that the value of said property, inclusive of 
mesne profits, is less than five thousand dollars; that the value of 
said property does not exceed the sum of sixteen hundred dollars. 


PETER KNOWLES. 


Sworn to & subscribed before me Dee’b’r 10, 1885. 
_[SEAL. | JAMES L. ROCHE, 


Commissioner Circuit Court. 


In the Supreme Court of the United States. 


W. H. Hurcuinson. Adm’r de bonis non of the Estate of James 
, 9 
Rushton, Dee’d, 


U8. 
GEORGE S. WELLS & JOHN WHITE. 


Wm. Fisher, being duly sworn, says that he is a practicing attor- 
ney-at-law in the city of Pensacola, Florida, and has for seven years 
last past.paid particular attention to the sale and rental of real estate 
in the city of Pensacola, and that he is familiar with the value of real 
estate in said city; that he knows and js familiar with that part of 
lot one (1), old city of Pensacola, in controversy in this action; that 
the value of said property, inclusive of mesne profits, is less than five 
thousand dollars; that the value of said party [property] does not 
exceed the sum of fifteen hundred dollars. 

WM. FISHER. 


Sworn to & subscribed before me Dec’b’r 10, 1885. 
[ SEAL. ] JAMES L. ROCHE, 


Commissioner Circuit Court. 
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In the Supreme Court of the United States, Northern District of 
Florida. 


W. H. Hfurcninson, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 
v8. 
Joun Wuire et als. 


Wm. H. Knowles, being duly sworn, says that he has resided in 
Pensacola, Florida, for twenty-eight years next before this date, and 
that he is acquainted with the value of real estate in said city, hav- 
ing for the last nine years been a real estate agent engaged in busi- 
ness in Pensacola; that he is familiar with the property in contro- 
versy in this suit, to wit, that portion of lot one (1), square four (4), 
in the city of Pensacola, beginning at a point 85 feet 6 inches south 
of the northeast corner of said lot on Palafox street; thence running 
west 41 feet and 3 inches; thence south 16 feet and 6 inches; thence 
east 41 feet and 3 inches to Palafox street; thence north 16 feet and 
6 inches to the beginning; that the value of said property does not 
exceed the sum of seventeen hundred dollars. 


WM. H. KNOWLES. 


Sworn «& subscribed before me January Ist, 1886. 
[SEAL.] WM. FISHER, 
Notary Public, State of Fla. 


In the Supreme Court of the United States, Northern District of 
Florida. 


W. H. Hutcuinson, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 
vs. 
JouHn Waite et als. 


J. C. Pebley, being duly sworn, says he has resided in Pensacola, 
Florida, for ten years next before this date, and that he is acquainted 
with the value of real estate in said city, having for eight years been 
au dealer and owner of real estate in Pensacola; that he is familiar 
with the property in controversy in this suit, to wit, that portion of 
lot one (1), square four (4), in the city of Pensacola, beginning at a 
point 85 feet 6 inches south of the northeast corner of said lot on 
Palafox street; thence ‘running west 41 feet and 3 inches; thence 
south 16 feet and 6 inches; thence east 41 feet and 3 inches to Pala- 
fox street; thence north 16 feet and 6 inches tothe beginning; that the 
value of said property does not exceed the sum of fourteen hundred 
dollars. 


J. C. PEBLEY. 


Sworn to & subscribed before me Dec’b’r 31st, 1885. 
[SEAL. | 3 7 WM. FISHER, 
Notary Public, State of Florida. 
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Wells, White, Mueller, et al. vs. Hutchinson, Adm’r, No. 662. 


the Supreme Court of the United States, Northern District of 
Florida. 


I 


l 


W. H. Hurcuinson, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 
v8. 
Henry MuELLER et als. 


W. H. Knowles, being duly sworn, says he has resided in Pensa- 
cola, Florida, for twenty-eight years next before this date, and that 
he is acquainted with the value of real estate in said city, having 
for nine vears been a real estate agent in Pensacola; that he is fa- 
miliar with the property in controversy in this suit, to wit, that por- 
tion of lot one (1), in square four (4),in the city of Pensacola, accord- 
ing to Pintado plan, beginning at a point on the east line of said 
lot sixty-seven feet and 6 inches north of the southeast corner of 
said lot, which corner is the corner of Main and Palafox streets ; 
thence running west 41 feet 3 inches parallel with the north line of 
Main street; thence south on line parallel with Palafox 35 feet ; 
thence east 41 feet and 3 inchesto Palafox street on a line parallel with 
Main street; thence north on line of Palafox street to starting point ; 
that the value of said property does not exceed the sum of thirty- 


five hundred dollars. 
WM. H. KNOWLES. 


Sworn to & subscribed before me January Ist, 1886. 
[SEAL. | WM. FISHER, 
Notary Public, State of Fla. 


In the Supreme Court of the United States, Northern District of 
Florida. 
W. H. Hutrcurtnson, Adm’r de bonis non of the Estate of James 
Rushton, dee’d, 
v8. 
Henry MveLcer et als. 


Thomas C. Watson, being duly sworn, says that he has resided in 
Pensacola, Florida, for fifteen years next before this date, and that 
he is acquainted with the value of real estate in said city, having for 
several years last past been engaged in the business of real estate, 
buying and selling same in Pensacola ;.that he is familiar with that 
part of lot one (1), square four (4), in controversy in this action, and 
that the value of said property does not exceed the sum of fifteen 


hundred dollars. | | 
THOS. C. WATSON. 
Sworn to & subscribed before me January Ist, 1886. 


[SEAL. | WM. FISHER, 
Notary Public, State of Florida. 
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In the Supreme Court of the United States, Northern District of 
Florida. 


W. H. Hurcuinson, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 
v8. 
Henry MvELLer et als. 


J. C. Pebley, being duly sworn, says he has resided in Pensacola, 
Florida, for ten years next before this date, and that he is acquainted 
with the value of real estate in said city, having for eight years been 
a dealer and owner of real estate in Pensacola; that he is familiar 
with the property in controversy in this suit, to wit, that portion of 
lot one (1), in square four (4), in the city of ensacola, according to 
Pintado plan, beginning at a point on the east line of said lot sixty- 
seven feet and 6 inches north of the southeast corner of said lot, which 
corner is the corner of Main and Palafox streets; thence running 
west 41 feet 3 inches parallel with the north line of Main street; 
thence south on line parallel with Palafox street 55 feet; thence 

east 41 feet and 3 inches to Palafox street on line parallel with Main 
street; thence north on line of Palafox street to starting point; that 
the value of said property does not exceed the sum of twenty-six hun- 


dred dollars. 
J. C. PEBLEY. 
Sworn to & subscribed before me this 3lst of Dee’b’r, 1885. 


[SEAL. | | WM. FISHER, 
Notary Public, State of Florida. 


In the Supreme Court of the United States, Northern District of 


Florida. 


W. H. Hurcutnsox, Adm’r de bonis non of the Estate of James 
Rushton, Dee’d, 
v8. 
Henry MUELLER et als. 


Peter Knowles, being duly sworn, says he has resided in Pensa- 
cola, Florida, for forty years next before this date, and that he is 
acquainted with the value of real estate in said city, having for forty 
years been a dealer and owner of real estate in Pensacola; that he is 
familiar with the property in controversy in this action, to wit, part 
of lot one (1), square four (4), fronting on Palafox street, Pensacola, 
Florida, and that the value of said property does not exceed the 
sum of seventeen hundred dollars. 

PETER KNOWLES. 


Sworn to & subscribed before me Dec’b’r 31st, 1885. 
[SEAL. ] WM. FISHER, 
Notary Public, State of Florida. 
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Supreme Court of the Wnited States. 


Ocroper Term, 1885. 


No. 254. 


JosePH K. Jounnson, 


v8. Writ or ERROR TO THE CIRCUIT 
COURT OF THE NORTHERN Dts- 
W. H. Huronrson, Admr., (  saicr or Fiona, Frets Cr: 
de bonis non. of JAMES CUIT. 
Rusgron. 


Brief of C, C. Yonge, Sr., Attorney for De- 
fendant in Error. 


This case is submitted on brief under a written consent 
on file signed by the attorneys for the respective parties. 


This is an action of ejectment for the recovery of Lot 1, 
Square 4, according to the Pintado plan of the City of Pen- 
sacola, brought in the State Court and the defendants be- 
low on the 12th day of October, 1581, filed their plea of 
“not guilty.” 


After removal of the case to the U.S. Court, the de- 
fendants on the 7th March, 1882, filed additional pleas as 
follow. See p. 7 of Record. 


Ist. That twenty years had elapsed since the death of 
James Rushton. 


2d. That it does not appear from the proper records 
that an administrator de bonis non on said estate of James 
Rushton was ever appointed. 


3d. That said suit was not brought within seven years 
next after the accruing of the right of action. 


4th. Judgment of former recovery. 


The plaintiff on same 7th March, 1881, joined issue on 
the plea filed on the 12th October, 1881, and also on the 
plea of former recovery filed 7th March, 1882, and de- 
murred to the first plea: filed 7th March, 1882, that twenty 
years had elapsed since the death of James Rushton, as 
constituting no defence. 


And as to the second plea of March 7th, the plaintiff 
demurred on the ground that it did not tender a material 
issue, that it was uncertain and indefinite, and that if the 
intention was to deny the character in which the plaintiff 
sued that it did so only by indirection. 


And to the third plea of 7th March, plaintiff demurred 
on the ground that it did not set forth any bar by limita- 
tion as the limitation only began from the aceruing of the 
cause of action. : 


These demurrers were sustained, and the issues on the 
plea of “not guilty * and former recovery being submitted 
to a jury they were found for the plaintiff, and judgment 
was entered accordingly. See pp. 9 and 10. 


~The defendants on the 9th March moved for a ‘new ’ 
trial on grounds stated on p. 18, which motion was denied, 
and thereupon the defendants sued out their writ of error. 


" DEE TN AR IESG IN ORB ARCA IEE MIRC fe eS 


ARGUMENT. 


The plaintiffs in error in their brief admit that as no bill 
of exceptions containing the evidence on which the verdict 
was based was taken, that there is nothing before this Court 
for its consideration except such errors as are apparent on 
the record. 

This Court will not review the refusal of the Court be- 
low to grant a new trial. 


See 18th Wal., 342. 


“ Where a case is brought here on writ of error under 
the 22d section of the Judiciary Act and there is no bill of 
exceptions, agreed statement or special verdict in the tran- 
script, the genera} rule is that the judgment will be affirmed, 
as is shown by repeated decisions.” 


Pomervy’s Lessee vs. the Bank of Indiana. Ist 
Wal., 592. 


b 


The issues on the pleas of ‘* not guilty” and former 
recovery having been found by the jury in favor of the 
plaintiff below, the only question for consideration is error 
in sustaining the demurrers to the Ist, 2d and 3d pleas of 
the 7th March. 


Ist. The lapse of twenty years since the death of Rush- 
ton certainly constitutes no bar to the action. It may or 
may not have raised a presumption fag the consideration of 
the jury, under an appropriate plea, that the estate had been 
settled, but that is a very different question from constituting 
a bar to the action. 


21. The allegation in the second plea “that it did not 
appear from the proper records that no administrator de 
bonis non of Rushton’s estate had ever been appointed” is 


+ 


not appropriate language by which to raise the single issue 
whether W. H. Hutchinson was the administrator de bonis 
non on the estate. 


Under a plea so framed the question might be made as 
to what was meant by “ the proper records.” 


And also what constituted an appointment of an ad- 
ministrator de bonis non as well as the main question 
whether Hutchinson was administrator. 


In point of fact no administrator is appointed in a case 
like this under the laws of Florida. 


The Sheriff of the county is made by /aw ex officio ad- 
ministrator on the estates of all decedents where no ad- 
ministrator is appointed within six months after the death, 
and no action by the Probate Court. is required except to 
fix his responsibility which is done by an order requiring 
him to take charge of the assets of the person deceased. 


See McClellan’s Digest of Florida Laws, p. 81, 


sec. 17. 


It was very easy for the defendant to have tendered a 
distinct issue, if he had desired to do so, by pleading in the 
usual form that W. H. Hutchinson was not administrator 
de bonis non, on which plea the plaintiff would have joined 
issue, and on the evidence contained in the certitied copy 
of the order of the Judge of Probate found on page 7 of 
the record, such issue would have been found in favor of 
the plaintiff. 

3d. The ruling ef the Court on the demurrer to the 
3d plea seems, by the brief of the plaintiffs in error, to be 
acquiesced in, as they do not in any way refer to it. 


It is therefore, perhaps, not necessary that 1 should do 
so, and I will only make this remark, that the language of 
the plea in alleging that the suit was not brought within 
seven years after the accruing of the right of action, only 


( 


{ 


means, and was so understood, that the snit was not brought 
within seven years next after the accruing of the right of 
the plaintiff to the property, and this, of course, constitutes 
no defense to the action. 


But if it was the purpose of the defendant to make a 
special plea of the Statutes of Limitations, then the plea 
was demurrable even had it been expressed in appropriate 


language, for the defense sought to be presented was 


embraced in another plea on which issue was joined, to wit, 
the plea of * Not guilty ;” and the special plea would have 
been stricken out on the motion even without a demurrer. 


The language of the Florida Statute of Litmitatidns is 
that ** No action for the recovery of real property or of the 
possession thereof shall be maintained unless it appears that 
the plaintiff, his ancestor, predecessor or grantor, was seized 
or possessed of the premises in question within seven years 
before the commencement of such action.” 

See McClellan’s Digest, page 731, see. 2. 

The very question of the bar by the statute was there- 
fore involved in the right of recovery, and was fully covered 
by the plea of “Not guilty,’ and under that plea the 
defendant had the full benefit of whatever there was in it. 
The rule is well established in Florida that any special plea 
of the Statute of Limitations to an ejectment suit is bad. 

See Wade e¢ ail., vs. Doyle, 17th Fla., 552. 
Winkoph vs. Dibble, 18th Fla., 24. 

I think it is apparent that there is no error in any of 

the above rulings of the Court below. + 


C. OC. YONGE, Sr. 


Attorney for the Defendant in error. 
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SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, 1884. 
No. 499. 219 


THE UNITED STATES, APPELLANT, 
vs. 


; JOHN HAILEY, ADMINISTRATOR OF A. H. ROBIE, DE- 
CEASED. 


APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF MONTANA. 


FILED APRIL 19, 1883. 
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SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, 1884. 


No. 499. 


THE UNITED STATES, APPELLANT, 
VS. 


JOHN HAILEY, ADMINISTRATOR OF A. H. ROBIE, DE- 
CEASED. 


APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF MONTANA. 
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UNITED STATES VS. JOHN HAILEY, ADMINISTRATOR. 1 
l Complaint. 


In the district court of the second judicial] district of Idaho Territory, sit- 
ting in Ada County for the trial of causes arising under the Constitution 
and laws of the United States. 


THe UNITED STATEs, PL'FF, ) 
US. - 
Aupert Hueu Rosie, Der’r. } 


The plaintiff complains of the defendant and for cause of action alleges 
as follows: 

That on the 10th day of July, A. D. 1873, one Virgil Silsbey Eggleston, 
being at that time a paymaster in the Army of the United States, regu- 
larly appointed by the President of the United States, and being by law 
required to-give to the United States a bond with sufficient sureties for the 
faithful performance of the duties of said office of paymaster, did, together 
with the defendant and one Alexander Harrison Miller, at the city of 
Portland, in the county of Multnomah and State of Oregon, make, exe- 
cute, and deliver to the plaintiff a certain bond or w riting obligatory, in 
the penal sum of forty thousand dollars, in which said bond or w riting 

obligatory the said Virgil Silsbey Eggleston as prine ipal and the 
2 defendant and said Alexander Harrison Miller are sureties, a copy 

of which said bond or writing obligatory is hereunto annexed and 
marked “A”, and forms a part of this complaint, and which said bond was 
on the 14th day of A’gust, 1874, approved by the then Secretary of War 
as appears by the indorsement of said Secretary thereon. 

Second. The condition of said bond or writing obligatory is such that if 
the said Virgil Silsbey Eggleston should well and truly execute and faith- 
fully discharge according to law, and to instructions received by him from 
proper authority, his duties as paymaster as aforesaid, and he, his heirs, 
executors, or administrators shall regularly account, when required, for all 
moneys received by him from time to time as paymaster aforesaid with 
such person or persons as shall be duly authorized and qualified on the 
part of the United States for that purpose, and also refund at any. time 
when thereunto required any public moneys remaining in his hands un- 
accounted for, then the said obligation to be null, void, and of no effect ; 

otherwise to remain and be in full force and virtue. 
3 Third. That the said Virgil Silsbey Eggleston did not, and has 

not, well and truly executed and faithfully discharged, according. 
to law and to instructions received by him from proper authority, his du- 
ties as paymaster aforesaid; that the said Virgil Silsbey Eggleston did 
not and has not, nor have his heirs, executors, vr administrators, nor any, 
nor either of them, regularly accounted, when thereunto required, for all 
moneys received by him from time to time as pay master aforesaid, with 
such person or persons as have been duly authorized and qualified, on the 
part of the said United States, for that purpose, and have not, nor has any 
or either of them, refunded, w then thereunto required, any public moneys 
remaining in his the said V irgil Silsbey Eggleston’s hands, unaccounted 
for, as required by law and by the terms and conditions of the said bond 
or writing obligatory. 
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Fourth. That between the twentieth day of August, A. Dp. 1873, and 

the twelfth day of November, A. D. 1874, both inclusive, the said Virgil 

Silsbey Eggleston, as such pay master as aforesaid, did receive of 

4 and from the plaintiff, the United States, through its proper offi- 

cers, the sum of one hundred and fifty-five thousand five hundred 

and ninety-seven dollars and ninety-three cents, lawful money of the United 

States, to be by him laid out, expended, and accounted for as such pay- 

master as aforesaid, according to law and the instructions received by him 
from the proper authority of the said United States. 

Fifth. That the said Virgil Silsbey Eggieston did not and has not paid, 
laid out, expended, and accounted for said sum of one hundred and fifty- 
five thousand five hundred and ninety-seven dollars and sinety-three 
cents, so as aforesaid received by him as such paymaster as aforesaid aec- 
cording to law and instructions, received by him from proper authority, 
but that a large sum thereof, to wit, the sum of twelve thousand four hun- 
dred and thirteen dollars and forty-five cents, ($12,413.45) lawful money 
of the United States, was by the said Virgil Silsbey Eggleston, on the 
24th day of November, converted to his own use, contrary to law and the 

terms and conditions of said bond or w riting obligatory. 
5 Sixth. That on the 15th day of December, 1874, there was re- 

‘maining in the hands of the said Virgil Silsbe "y Eggleston, as pay- 
master as ‘aforesaid, the sum of twelve thousand four hundred and thir- 
teen dollars and forty- five cents ($12,413.45), the same being public money 
of the United States which had come into the hands of the said Virgil 
Silsbey Eggleston as such paymaster as aforesaid, and then and there re- 
maining in his hands unaccounted for, but the said Virgil Silsbey Eggles- 
ton, his heirs, executors, or administrators did not, nor have not, nor has 
any or either of them, although often requested so to do, refunded the 
same, nor any part thereof, to the said plaintiff, the United States, but so 
to do hath hitherto wholly neglected and refused, and still do neglect and 
refuse, so to do. 

Wherefore and by reason of the premises the said defendant became, 
and was, and still is indebted to the plaintiff in the sum of twelve thou- 
sand four hundred and thirteen dollars and forty-five cents, with interest 

thereon at the rate of six per cent. per annum. 
6 Wherefore plaintiff demands judgment against the defendant for 
the sum of twelve thousand four hundred and thirteen dollars and 
forty-five cents ($12,413.45), with interest thereon at the rate of six per 
cent. per annum, from November 24th, 1874, and for costs. 
JO. W. HUSTON, 
U. S. Attorney for Idaho Territory. 


7 A. 


Know all men by these presents that we, Virgil Silsbey Eggleston, of 
Portland, Oregon, as principal, and Albert Hugh Robie, of Boise City, 
Idaho Territory, and Alexander Harrison Miller, of Linkville, Jackson 
County, Oregon, are holden and stand firmly bound and obliged unto the 
United States of North America, or their certain attorney, in the penal 
sum of forty thousand dollars current money of the United States, well 
and truly to be paid into their treasury, for which payment faithfully to 
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be made and done, we, the said Virgil Silsbey Eggleston, Albert Hugh 
Robie, and Alex ander Harrison Miller, do bind ourselves, and each of us, 
our heirs, executors, and administrators, and each and every of them, for, 
and in the whole, jointly, severally, and firmly by these presents. Signed 
with our hands and sealed with our seals this tenth day of July, in the 
year one thousand eight hundred and seventy-three. 

The condition, however, of this obligation is such that whereas the above 
bounden Virgil Silsbey Eggle ston: has been appointed a paymaster in the 
Army of the United States aforesaid: Now, if the said V irgil Silsbey 
Eggle ston shall well and truly execute and faithfully discharge, 


(On the.margin:) I have examined this bond and find it to be in legal 
form and properly executed. 
E. B. CUSTIER, 
Acting Comptroller. 
2nD Compt’s Orrick, Aug. 2nd, 1873. 
Approved. 
W. W. BELKNAP, 
See’y of War. 
Ava. 14, 1873. 


8 according to law and to instructions received by him from proper 
authority, his duties as paymaster aforesaid; and he, his heirs, ex- 
ecutors, and administrators shall regularly account, when thereunto re- 
quired, for all moneys received by him from time to time as paymaster 
aforesaid, with such person or persons as shall be duly authorized and 
qualified on the part of the said United States for that purpose, and also 
refund at any time when thereunto required any public moneys remaining 
in his hands unaccounted for, then this obligation shall be null, void, and 
of no effect ; otherwise, remain and be in full force and virtue. 
Done at Portland, State of Oregon, the day and year before written, 


VIRGIL SILSBEY EGGLESTON. SEAL. 
ALBERT HUGH ROBIE. SEAL, | 
ALEXANDER HARRISON MILLER. SEAL. | 


Signed, sealed, and delivered in presence of— 
Witness to the signature of Virgil S. Eggleston: 
W. EF. WiILniams. 
to Albert H. Robie: 
Ep. WIiLcox. 
Witnesses to the signature of Alexander Harrison Miller: 
RaLen WILcox, 
Ep. Witcox. 
9 I, Virgil Silsbey Eggleston, do solemnly swear that I will dili- 
gently and faithfully execute and perform the duties of paymaster 
in the Army of the United States of North America according to the best 
skill and ability of which I am possessed. So help me God. 


VIRGIL SILSBEY EGGLESTON, 
Sworn and subscribed to at Portland, in the State of Oregon, this 10th 


day of July, 1873, before me. 
RALPH WILCOX, 
Clerk U.S, District Court, Oregon. 
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County OF MULTNOMAH, 
State of Oregon, ss; 


On this third day of July, 1873, personally appeared before me, a clerk 
of the U.S. district court for the county aforesaid, Albert Hugh Robie, 
a resident a Boise City, Idaho T’y, who made oath that he is worth 
thirty thousand dollars over and above all his debts and liabilities. 


ALBERT HUGH ROBIE. 


Sworn and subscribed before me on the day and date aforesaid. 
RALPH WILCOX, 
Clerk U. 8. District Court, Oregon. 


10 County OF MULTNOMAH, 
State of Oregon, to wit: 

On this tenth day of July , personally appeared before me, a clerk 
of the U.S. district court for the ‘county aforesaid, Alexander Harrison 
Miller, a resident of Linkville, Oregon, who made oath that he is worth 
ten thousand dollars over and above all his debts and liabilities. 


ALEXANDER HARRISON MILLER. 


Sworn and subscribed to before me. 
RALPH WILCOX, 
Clerk U.S. District Court, Oregon. 


District OF OREGON. 


I hereby certify that the persons named in and who signed the within 
bond are sufficient for the penalty thereof. 
Dated July 10th, 1873. 
MATHEW P. DEADY, 
U.S. District Judge, Oregon. 


11 DisTRICT OF (OREGON, 88: 

I, Ralph Wilcox, clerk of the district court of the United States 
for the district of Oregon, do hereby certify that Mathew P. Deady, whose 
name appears to the foregoing certificate is, and was at the date thereof, 
judge of said court, duly commissioned and qualified as such, and that his 
said signature is genuine. 

Witness my hand and the seal of said court at Portland this 10th day 
of July, 1873. 
(U.S. pisrricr court \ RALPH WILCOX, 


\ oF OREGON SEAL. { Clerk. 


(Endorsed :) District court, 2nd district Idaho T’y. The United States, 
l’ff, vs. Albert H. Robie, deft. Complaint filed Jan’y 24th, 1877. A. 
. Richardson, clerk. Jo. W. Huston, U.S. attorney, L. T. 


UNITED STATES VS. JOHN HAILEY, ADMINISTRATOR. 5 
12 Summons. 


In the district court for the Territory of Idaho, 2nd judicial district, sitting 
in Ada County for the trial of causes arising under the Constitution & 
laws of the United States. 


TERRITORY OF IDAHO, 
County of Ada, ss: 


THe UNITED STATEs, PLAINTIFF, ) 
Us, > 


Atpert H. Rosie, DEFENDANT. } 


To Albert H. Robie, in the name of the President of the United States: 

You are hereby notified that there is now on file in the office of the clerk 
of the district court of the 2nd judicial district of said Territory, in Ada 
County, the complaint of the United States claiming of you as one of the 
sureties upon the official bond of Virgil Silsbey Eggleston, late paymaster 
in the Army of the United States, the sum of twelve thousand four hundred 
and thirteen & 4°, dollars, by reason of a default in the condition of said 
bond, as more fully appears from the complaint on file herein, with a certified 
copy of which you are herewith served. 

And that unless vou appear and answer to said complaint within ten 

days after the service hereof, if served within Ada County, and 
13 within twenty days, if served out of said county but within said 

judicial district, and within thirty days, if served out of said dis- 
trict (exclusive of the day of service), judgment will be taken against you 
by default. 

In testimony whereof I, A. L. Richardson clerk of said district court, 
have hereunto set my hand and affixed the seal of said court at Boise City, 
l. T., this 24th day of January A. D. 1877. 

[SEAL. | A. L. RICHARDSON, 

Clerk of the District Court. 


Jo. W. Huston, 
U.S. Atly for Idaho T’y: 

I hereby certify that I served the within summons on Albert H. Robie 
on the 3rd day of February, 1877, at-Boise City, Ada County, I. T., by 
exhibiting the original to him (the defendant) and delivering to him a true 
copy thereof, and by delivering a certified copy of the complaint herein to 
the defendant, Albert H. Robie, at the same time and place. 

JOSEPH PINKHAM, 
(". S. Marshal for Idaho Ty. 
fEBRUARY 7th, 1877. 


14 (Endorsed :) U. 8S. district court 2nd judicial district. The 
United States vs. A. H. Robie. Summons. Filed February 7th, 
1877. <A. L. Richardson, clerk. 
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15 Answer. 


In the district court of the second judicial district of Idaho Territory, . 
sitting in Ada County, for the trial of causes arising under the Constitu- 
tion and laws of the United States. 


THe Unrrep Srates, PLAINTIFF, 
against 
Avpert Hucu Rosie, DerenpDant. } 


Said defendant, answering the eomaieiat of said plaintiff herein filed, re- 
spectfully shows to the court : 

First. For a first defence this defendant denies each and every allegation 
in plaintiff’s complaint contained. 

Second. For a second defence this defendant avers that the said sup- 
posed writing, obligatory or official bond, in said complaint described, is 
not his deed. 

Third. For a third defence this defendant denies that said Virgil Silsbey 
Eggleston was, on the tenth day of July, A. D. 1873, or at any other time, 
required by law to give to the United States a bond for the faithful per- 

formance of the duties of the office of paymaster in the Army 
16 of the United States; and denies that on said day, or at any other 

time, said Eggleston did, together with this de fendent and said 
Alexander Harrison Miller r, at the city of Portland, in the county of Mult- 
nomah, and State of Oregon, or elsewhere, execute or deliver to the plaintiff 
a certain or any bond or writing obligatory in the penal sum of forty 
thousand dollars, in which said Eggleston i is principal and this defendant 
and said Miller are sureties. 

Denies that said Eggleston did not or has not well and truly executed 
and faithfully discharged according to law, and according to the instrue- 
tions received by him from proper r authority, his duties as such paymaster. 

Denies that said Eggleston did not or has not regularly accounted when 
thereunto requested, for all moneys received by him as such paymaster. 

Denies that said Eggleston has not refunded, when thereunto requested, 
any and all public moneys remaining in his hands. 

Denies that between the said twentieth day of August, 1873, and the 
twelfth day of Nov., 1874, both inclusive, or on or between any other 

or any day or days the said Eggleston did receive from the United 
17 States the sum of one hundred and fifty-five thousand five hundred 

and ninety-seven dollars and ninety-three cents, or any other or 
greater sum than one hundred and forty-three thousand one hundred and 
eighty-four dollars and forty-eight cents. 

Denies that said Eggleston, did not or has not paid, laid out, expended, 
and accounted for all public moneys received by him as such paymaster. 

Denies that said Eggleston on the 24th day of November, 1874, or on 
any other or any day ordays, converted to his own use the sum of ‘twelve 
thousand fdur hundred and thirteen dollars and forty-five cents, or any 
other or any sum or amount whatever received by him as such paymaster, 

Denies that on said 15th day of December, 1874, or at any other time 
there was remaining in the hands of the said Eggleston, as such paymaster, 
the sum of twelve thousand four hundred and thirteen dollars and forty- 
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five cents, or any other or any sum or amount whatever, of public moneys 

of the United States unaccounted for, or which the said Eggleston refused 
or neglected to refund to the United States; and denies that said 

18 Kggleston was often or at any time requested tu refund the same or 
any part thereof. 

And denies that by reason of the premises alleged in plaintiff’s complaint, 
or otherwise, this defendant became, or was, or still is, or was at the com- 
mencement of this action, indebted to the plaintiff in the sum of twelve 
thousand four hundred and thirteen dollarsand forty-five cents, or in any 
other, or in any sum or amount whatever. 

But defendant avers that said Eggleston did, and has at all times well 
and truly executed and faithfully discharged, according to law and to in- 
structions received by him from proper authority, his duties as paymaster 
aforesaid; and did and has regularly accounted, when thereunto required, 
for hae moneys received by him from time to time as paymaster as afore- 

said, with such person or persons as have been duly authorized or qualified 
on the part of the United States for that purpose; and did and_ has re- 
funded at any and all times, when thereunto required, any and all publie 
moneys remaining in his hands unaccounted for. 
19 Fourth. For a fourth defence this defendant avers that the said 
Eggleston did, and has at all times subsequent to the execution of 
the bond or writing obligatory mentioned in and attached to the complaint 
herein, to wit, the tenth day of July, A. D. 1873, faithfully account’ for 
all public moneys and property received him. 

Fifth. For a fifth defence this defendant avers that the said Eggleston 
did, and has at all times subsequent to the acceptance of said bond or writ- 
ing obligatory and the approval of the sureties thereto by the Secretary of 
War of the United States, to wit, the fourteenth day of August, A. D. 1873, 
faithfully accounted for all moneys and public property received by him 
as such paymaster, 

Sixth. For a sixth defence this defendant avers that it is, and was at 
the time of the execution of the bond or writing obligatory mentioned in 
and attached to the complaint herein, provided by law that all paymasters 
in the Army of the United States should execute a bond to the United 

States conditioned “ faithfully to account for all public moneys 
20 and property which they may receive,” and no other or further 
condition is or was authorized by law, and no officer or agent 
of the United States is or was authorized or empowered to require that 
suid Eggleston or his sureties should execute or deliver to the United 
States any bond or writing obligatory with condition other or dif- 
ferent than as provided by law. That on said tenth day of July, 
A. D. 1873, and for a long time prior thereto, to wit, sixty days, said 
Eggleston was and had been a paymaster in. the Army of the Umted 
States,and prior to said day and while said Eggleston was paymaster, the 
suid Secretary of War of the United States for the time bei ‘ing prepared or 
caused to be prepared and transmitted to said Eggleston the said bond or 
writing obligatory mentioned in and attached to the complaint herein, and 
did require and demand of him, the said Eggleston, that the same with the 
condition should be executed by him with sufficient sureties before he should 
be permitted to remain in the said office of paymaster ar to receive the pay 
and emoluments attached to the said office. 
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That the condition of said bond or writing obligatory, as so pre- 

21 pared and required of said Eggleston as aforesaid, is varient and 

wholly different from the condition authorized or required by law, 

and varies and enlarges the duties and responsibilities of said Eggleston 
- his sureties thereto in that: 

. Said bond is conditioned that said Eggleston shall “well and truly 
elie and faithfully discharge, according to law, and to instructions 
received by him from proper authority, his duties as paymaster aforesaid,” 
which said duties as paymasterdefendant avers embraced many other acts, 
matters, and things besides the duty of said Eggleston “ faithfully to ac- 
count for all public moneys and property which he might receive,” for 
which alone his sureties could be bound. 

2. Said bond is further conditioned that said Eggleston shall regularly 
account, when thereunto required, for all money’s received by him from 
time to time as paymaster aforesaid, which moneys this defendant avers 
embraced large sums of money not “public moneys or property,” for 

which alone his sureties could be bound. 
22 3. Said bond is further conditioned that said Eggleston shall ‘ re- 

fund at any time, when ther eunto re quired, any public moneys re- 
maining in his hands unaccounted for,” which condition defendant avers 
embraced the repayment to the United States of any public moneys at 
any time unaccounted for—and not the mere accounting for such’ moneys— 
for which alone the sureties of — Eggleston could be bound. And the 
said bond or writing obligatory, conditioned as aforesaid, was under 
color and pretence of law and aoe color of office required and extorted 
from the said Evgleston and from this defendant as one of his sureties, 
against the form, force, and effect of the said statute in such case made and 
provided, by the then Secret: ry of War. 

Seventh. For a seventh defence this defendant avers that said bond 
or writing obligatory mentioned in and attached to the complaint herein 
is dated and was executed by said Eggleston and said Alexander Harrison 

Miller on the tenth day of July, 1873. 
23 That prior thereto and on the third day of July, 1873, said 

Eggleston presented a printed blank form of said bond without 
penalty or date or signature thereto, and without the name of any surety 
therein, to this defendant and requested defendant to become a surety 
thereto, and for the purpose of inducing defendant to become such surety 
said Eggleston then and there represented to defendant that he would 
procure one John C. Ainsworth, of Portland, in the State of Oregon, to 
execute said bond and to become a cosurety and jointly bound with defend- 
ant in said bond, and it was then and there agreed between said Eggleston 
and this defendant that said Eggleston should not deliver said bond, and 


that the same should not become the bond or a binding obligation of 


this defendant, until it should be so executed by said Ainsworth. 
That in consequence of said representations and agreement, and upon 
the express condition that said paper should not be delivered to the United 
States until executed by said Ainsworth, this defendant, on said third day 
of July, 1873, prior to the date of said bond, signed said blank 
24 form of bond and the affidavit thereto attached dated on said day, 
which but for said representations and agreement this defendant 
never would have done. 
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That said Eggleston neglected and failed to procure said bond to be ex- 
ecuted by said Ainsworth on said third day of July, or at any other time, 
but afterwards and on said tenth day of July, without the authority, 
knowledge, or consent of this defendant, said Eggleston filled the blanks 
in said form of bond and executed the same and caused the same to be ex- 
ecuted by said Miller, and in violation of his agreement with defendant 
transmitted the same to the War Department of the United States with 
the signature of this defendant thereto attached, and without the signature 
or execution of said Ainsworth. 

EKighth. For an eighth defense this defendant avers : 

That on the sixth day of October, 1875, said Miller died intestate, and 
on the seventh day of December, 1875, one Nurse was duly appointed 
administrator of his estate. 

That heretofore, to wit, at the March term, 1876, of the cireuit 
25 court of the United States for the district of Oregon the plaintiff 
herein, as plaintiff impleaded this defendant and said Eggleston and 
said Nurse, as such administrator of said Miller, deceased, as defendants 
in said circuit court in a certain cause for and in respect of the same 
identical cause of action as is herein by said plaintiff set forth and alleged 
against this defendant, and such proceedings were thereupon had in the 
same cause that afterwards by the consideration and judgment of said cir- 
cuit court, final judgment was entered in favor of the plaintiff and against 
the said administrator for the identical sum herein demanded by said 
plaintiff, of which judgment plaintiff has received payment and satisfac- 
tion in full, as by the record and proceedings thereof still remaining in 
said circuit court more fully and at large appears. 

Wherefore defendant demands judgment that he be hence dismissed with- 
out day with his costs of action. 

RICHARD Z. JOHNSON, 
Attorney for Defendant. 


26 (Endorsed :) In district court, second judicial dist., Idaho Ter- 

ritory, Ada County. United States v. Albert H. Robie. Answer. 
Filed January 31st, 1878. A. L. Richardson, clerk. Richard Z. John- 
son, att’y for def’d. 


27 Notice of motion to strike out 6th and demurrer to 7th. sub of an- 
swer, 


In the district court of the second judicial district of Idaho Territory, 
sitting in Ada County, for the tri: al of causes arising under the C oath 
tution and laws of the United States. 


Notice of motion to strike out a part of answer & demurrer. 


THe UNIrep STATES, PLAINTIFF, ) 
against > 
Apert Huau Rosie, DEFENDANT. } 


Take notice that on the bond and the pleading in this case the under- 
signed will move the court at the next general term of said court to be 
held at the city of Boise, in Ada County, in said district, on the 11th day 
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November, A. D. 1878, at the opening of said court, or as soon thereafter 
as counsel can be heard, to strike out the sixth defence contained in the 
answer in this action as sham. 

Please to take notice also that plaintiff demurs to the seventh defence 
contained in the answer of the defendant herein for insufficiency in not 
stating facts sufficient to constitute a defence to said action. 

NORMAN BUCK, 
U.S. Atty, for the Plaintiff: 
To RicHarp Z. JOHNSON, 
Attorney for the Defendant, Silver City, Idaho. 


28 (Endorsed :) U.S. dist. court, 2nd judicial dist., Ada Co., Id’o. 
The United States ¥s. Albert Hugh Robie. Notice of motion to 

strike out part of the answer. Demurrer. Filed Nov. 4th,1878. <A. L. 

Richardson, clerk. Norman Buck, U.S. att’y, att’y for the plaintiff. 


29 Order substituting John Hailey, ad’m., for A. H. Robie, a def't. 
(Copy of record.) 
TERRITORY OF IDAHO, : 
County of Ada, ss: 
! WEDNESDAY, November 13th, 1878. 
Third judicial day of the district court. Court me’ pursuant to adjourn- 
ment, when the following proceedings were had, to wit : 


THE UNITED STATES ) 
vs, f” 
ALBERT H. Rosie. j 


The U.S. attorney, Norman Buck, esq., and R. Z. Johnson, esq., at- 
torney for the defendant in this cause, appeared this day in open court 
and suggested the death of the deft, and moved the court that the ad- 
ministrator of the estate of said defendant be substituted. It is therefore 
ordered that the above-entitled action be continued in the name of John 
Hailey, administrator of the estate of A. H. Robie, deceased, as defend- 
ant. 

(Signed) : H. E. PRICKETT, 
Presiding Judge. 


30 Order of the court sustaining demurrer to 7th, and overruling motion 
to strike out 6th sub. of answer. (Copy of record.) 


Monpbay, Nov. 21st, A. D. 1878. 
TERRITORY OF IDAHO, 
County of Ada, ss: 
Tenth judicial day of the district court; court met pursuant to ad- 
journment, when the following proceedings were had, to wit: 


THE UNITED STATES ) 

vs. 

JOHN HAILEY, ADMINISTRATOR OF THE ESTATE | 
of A. H. Robie, deceased. J 


Now on this day was announced the decision of the court on the de- 
murrer to the 7th subdivision of defendant’s answer and motion to strike 
out 6th subdivision of the same. 


—_ 
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Ordered, That the demurrer be, and the same is hereby, sustained. 

To which ruling of the court the defendant, by his counsel, then and 
there excepted in due form of law. 

Ordered, That said motion to strike out be, and the same is hereby, 
overruled. 

To which ruling of the court the plaintiff, by his counsel, then and there 
excepted in due form of law. 

(Signed) | H. KE. PRICKETT, 
Presiding Judge. 


31 Demurrer to 6th defence in the answer. 


‘In the district court, 2nd judicial district, Ada County, Territory of Idaho. 


THE UNIrep STATES, PLAINTIFF, ) 
rs. 

JoHN HALEY, ADMINISTRATOR OF ALBERT { 
Hugh Robie, deceased, defendant. | 


To the said defendant : 

Please take notice that the plaintiff demurs to the sixth defence set up 
in the answer herein for insufficiency in not stating facts sufficient to con- 
stitute a defence. 

Nov. 23rd, 1878. 

NORMAN BUCK, 
U.S. At?y for Idaho Territory, Atty for Plaintiff. 
To R. ZL. JOHNSON, 
Atty for Defendant. 


32 (Endorsed :) Territory of Idaho, dist. court 3d judicial district, 

Ada County. The United States vs. John Hailey, as adminis- 
trator of estate of Albert Hugh Robie, deceased, defendant. _Demurrer to 
6th defence in the answer. Filed Nov. 23rd, 1878. A. L. Richardson, — 
clerk. Norman Buck, U.S. Att’y for Idaho Territory. 


3: Order of court sustaining demurrer to 6th sub. of answer. (Copy 
of record, ) 


TERRITORY OF IDAHO, 
County of Ada, ss: 
SATURDAY, .Vovember 23rd, A. D. 1878. 
Twelfth judicial day of the district court ; court met pursuant to adjourn- 
ment, when the following proceedings were had, to wit : 


Tue Unrrep STATES 
Us, 
JoHN HAILEY, ADMINISTRATOR OF THE ESTATE 
of A. H. Robie, deceased. 


a 


~ 


On this day the plaintiff’s demurrer to the sixth subdivision of def’t’s 
answer was submitted to the court without argument; and afterwards, to 
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wit, on the same day the court announced its decision sustaining said de- 
murrer; to which ruling of the court the defendant, by his counsel, then 
and there excepted in due form of law. 
(Signed) H. E. PRICKETT, 
Presiding Judge. 


34 Def’t’s bill of exceptions. 


UNITED STATES OF AMERICA, 
District of Idaho: 
In the district court of the second judicial district of said Territory, sit- 
ting in Ada County, for the trial of causes arising under the Constitu- 
tion and laws of the United States. 


UNITED STATES, PLAINTIFF, ) 

ag st 

JoHN HAILEY, ADMINISTRATOR OF THE ESTATE { 
of A. H. Robie, deceased, defendant. 


Be it remembered that at the November term, 1878, of said court, and 
on the eighteenth day of November, 1878, this cause coming on for hear- 
ing on the demurrer of said plaintiff to the seventh defence contained in 
the answer of defendant in this action filed, which demurrer, after the title 
of the court and of the action, is in the words and figures following, to wit : 

“ Please to take notice also that the plaintiff demurs to the seventh de- 

fence contained in the answer of the defendant herein, for insufficieney 

35 in not stating facts sufficient to constitute a defence to said action.” 

Which said defence so demurred to is in the words and figures 
following, to wit: 

“Seventh. For a seventh defence, this defendant avers that said bond or 
writing obligatory mentioned in and attached to the complaint herein, is 
dated and was executed by said Eggleston and said Alexander Harrison 
Miller on the tenth day of July, 1873. 

“That prior thereto, and on the third day of July, 1873, said Eggleston 
presented a printed blank form of said bond, without penalty or date or 
signature thereto, and without the name of anv surety therein, to this de- 
fendant, and requested defendant to become a surety thereto, and for the 
purpose of inducing defendant to become such surety, said Eggleston then 
and there represented to defendant that he would procure one John C. 
Ainsworth, of Portland, in the State of Oregon, to execute said bond and 
to become cosurety and jointly bound with defendant in said bond, and 

it was then and there agreed between said Eggleston and this de- 
36 fendant that said Eggleston should not deliver said bond, and that 

the same should not become the bond or a binding obligation of this 
defendant until it should be so executed by said Ainsworth.” 


And after argument of said demurrer by the respective counsel of 


plaintiff and defendant, the court took said demurrer under advisement; 
and afterwards, and on the twenty-first day of November, A. D, 1878, the 
court announced its decision and sustained said demurrer to said defence ; 
to which ruling the defendant, by his counsel, at the time in open court 


' 
' 
: 
: 
; 
i 
' 


4! 
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excepted, and asked the court to sign and seal this bill of exceptions and 
make the same a part of the record in this cause, which is done accord- 
ingly. 


(Signed) H. E. PRICKETT. [seat.] 
Distriet Judge. 
37 (Endorsed:) In district court, 2nd jud’l dist., Ada County. 


United States, ag’st John Hailey, administrator. Def’d’t’s bill of 
exceptions. Filed Nov. 23rd, 1878. A. L. Richardson, clerk. John- 
son for def’d’t. 


Def’ Pts bill of exceptions, 


38 UNITED STATES OF AMERICA, 
District of Idaho Territory: 


[In the district court of the second judicial district of said Territory, sit- 
ting in Ada County, for the trial of causes arising under the Constitu- 
tion and laws of the United States. 


UNITED STATES, PLAINTIFF, | 
ag st { 

JoHN HAILEY, ADMINISTRATOR OF THE ESTATE 
of A. H. Robie, deceased, defendant. | 


Be it remembered that at the November term, 1878, of said court, and 
on the twenty-third day of November, 1878, this cause coming on for 
hearing on the demurrer of said plaintiff to the sixth defence contained in 
the answer of defendant in this action filed, which demurrer, after the 
title of the court and of the action, is in the words and figures following, 
to wit: 

“To the said defendant: 

“Please take notice that the plaintiff demurs to the sixth defence set up 

in the answer herein for insufficiency in not stating facts sufficient to con- 
stitute a defence.” 

39 Which said defence so demurred to, is in the words and figures 
following, to wit: 

“Sixth. For a sixth defence this defendant avers that it is, and was at 
the time of the execution of the bond or writing obligatory mentioned in 
and attached to the complaint herein, provided by law that all paymasters 
in the Army of the United States should execute a bond to the United 
States conditioned ‘ faithfully to account for all public moneys and prop- 
erty which they may receive,’ and no other or further condition is or was 
authorized by law, and no officer or agent of the United States is or was 
authorized or empowered to require that said Eggleston or his sureties 
should execute or deliver tothe United States any bond or writing obliga- 
tory with condition other or different than as so provided by law. 

“That on said tenth day of July, A. D. 1873, and for a long time prior 
thereto, to wit, sixty days, said Eggleston was and had been a pay- 
master in the Army of the United States, and prior to said day, and while 


et 
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said Eggleston was such paymaster the said Secretary of War of the 

United States for the time being prepared, or caused to be 

40 prepared and transmitted to said Eggleston, the said heud or writ- 

ing obligatory mentioned in and attac ched to the complaint herein, 

and did require and demand of him, the said Eggleston, that the same, 

with the condition, should be executed by him with sufficient sureties be- 

fore he should be permitted to remain in the said office of paymaster or to 
receive the pay or emoluments attached to the said office. 

“That the condition of the said bond or writing obligatory, as so pre- 
pared and required of said Eggleston, as aforesaid, is variant and wholly 
different from the condition authorized or required by law, and varies and 
enlarges the duties and responsibilities of said Eggleston and his sureties 
thereto in that— 

1. Said bond is conditioned that said Eggleston ‘shall weil and truly 
execute and faithfully discharge, according to law, and to instructions re- 
ceived by him from proper authority, his duties as paymaster aforesaid.’ 
Which said duties as paymaster defendant avers embraced many other acts, 
matters, and things besides the duty of said Eggleston ‘faithfully to ac- 
count for all public moneys or property which he might receive,’ for which 

alone his sureties could be bound. 
4] “*2. Said bond is further conditioned that said Eggleston shall 
regularly account when thereunto required for all monies received 
by him from time to time as paymaster aforesaid, which moneys this de- 
fendant avers embraced large sums of money not ‘ public moneys or 
property,’ for which alone his sureties could be bound, 

“3. Said bond is further conditioned that said Eggleston should ‘ refund 
at any time when thereunto required any public moneys remaining in his 
hands unaccounted for,’ which condition defendant avers embraced the 
repayment to the United States of any public moneys at any time unac- 
counted for and not the mere accounting for such moneys for which alone 
the sureties of said Eggleston could be bound. 

“ And the said bond or writing obligatory, so conditioned as aforesaid, 
was under color and pretence of law and under color of office re quired 
and extorted from the said Eggleston and from this defendant, as one of 
his sureties, against the form, force, and effect of said statute in such case 

made and provided, by the then Secretary of War.” 
42 Said demurrer was submitted to the court without argument, 

and afterwards, to wit, on the said twenty-third day of November, 
A. D. 1878, the court announced its decision and sustained said demurrer 
to said defence ; to which ruling the said defendant, by his counsel, at the 
time, in open court excepted, and asked the court to sign and seal this bill 
of exceptions and make the same a part of the record in this cause, which 
is done accordingly. 

(Signed) _ H. E. PRICKETT, [seat] 

District Judge. 


(Endorsed :) In the district court, 2nd judicial dist., Ada Co. United 
States 6 ’st John Hailey, administrator. Def’t’s bill of exceptions. 
Filed Nov. 25th, 1878. 4% Richardson, clerk. R. Z. Johnson, att’y 


for def’t. 
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43 Motion for verdict for def’t. 


In the district court of the second judicial district of Idaho Territory, 
in and for Ada County, sitting for the trial of causes arising under 
the Constitution and laws of the United States, December term, 1881. 


Present, Hon. H. EK. Prickett, judge. 


UNITED STATES, PLAINTIFF, ) 

v. | 

JOHN HAILEY, ADMINISTRATOR OF THE ESTATE |{ 
of A. H. Robie, deceased, defendant. 


Now, on this tenth day of December, 1881, being a day of said term, 
this action being on trial before the court and a jury, and the plaintiff 
having completed its evidence and rested, the defendant moved the court 
to direct the jury to find a verdict for the defendant, on the ground that 
the evidence does not show that the claim in suit has been presented to 
the administrator of said estate of A. H. Robie, deceased, for allowance 
or rejection, as required by law. 

HUSTON anp GRAY AnpD 
RICHARD Z. JOHNSON, 
Attorneys for Defendant. 


44 (Endorsed :) District court, Ada County. United States vs. John 


Hailey, administrator. Motion for virdict for. defendant. Filed 
Dec. 10th, 1881. A. L. Richardson, clerk, by B.S. Prickett, deputy clerk. 


45 Virdeet. 


In the district court of the 2nd judicial district of Idaho Territory, in 
and for Ada County. 


vs, 
JoHN HAILEY, ADMINISTRATOR OF THE ESTATE 
of A. H. Robie, deceased. } 


THe UNItTep STATES 
{ 


The jury, under the instructions of the court in the above-entitled case, 
find a virdict for the defendant. 


M. B. GWINN, 


Foreman. 


(Endorsed :) United States vs. John Hailey, adm. est. of A. H. Robie. 
Virdict. Filed Dec. 10th, 1881. A. L. Richardson, clerk, by B. 8S. 
Prickett, deputy clerk. 
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46 Judgment. (Copy of record.) 


In the districe court, second judicial district, of Idaho Territory, in and 
for Ada County. December 10th, 1881. 


THe UNITED STATES 

: \ 

JOHN HAILEY, ADMINISTRATOR OF THE ESTATE 
of A. H. Robie, deceased. | 


o 


This cause adjourned on yesterday for further hearing was this day 
resumed ; jury called and found to be present, the respective attorneys 
of record being in court. 

The plaintiff, by its attorney, Wallace R. White, esq., here rests; where- 
upon the defendant, by his counsel, moved the court to instruct the jury 
to find a virdict for the defendant, on the ground that the evidence does 
not show that the claim in suit has been presented to the administrator of 
the said estate of A. H. Robie, deceased, for allowance or rejection, as re- 
quired by law, which motion, after argument, and upon consideration, was 
by the court sustained, and the judge so instructed, and the jury returned 
the following virdict, to wit: 


47 THe UNITED STATES 
Us, 
JOHN HAILEY, ADMINISTRATOR OF THE ESTATE 
of A. H. Robie, deceased. | 


We, the jury, under instructions of the court in the above-entitled case, 
find a virdict for the defendant. 


M. B. GWINN, 


Foreman. 


Which virdici was recorded by the clerk and read to the jury, who con- 
firmed the same. ° 
It is therefore ordered and adjudged that said cause be and the same 
is hereby dismissed. 
H. E. PRICKETT, 
Presiding Judge. 
Judgment rendered December 10th, 1881. 


48 Clerk’s certificate to judgment roll. 


In the district court of the second judicial district of the Territory of 
Idaho, in and for the county of Ada. 


THE UNITED STATES, PLAINTIFF, \ 
Us. 
JOHN HAILEY, ADM’R, &C., DEFENDANT. 


I, the undersigned, clerk of the district court of the second judicial 
district of said Territory in and for said county, do hereby certify the 
foregoing to be a true copy of the judgment entered in the above-entitled 


we 
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action, and recorded in judgment book “A” of said court, at page 24. 
And I further certify that the foregoing papers hereto annexed constitute 
the judgment roll in said action. 


Witness my hand and the seal of the district court this 10th day of 


December, A. D. 1881. | 
[SEAL. | A. L. RICHARDSON, Clerk. 


49 Order of court extending time for preparing and serving bill of ex- 
ceptions. (Copy of record.) 


TERRITORY OF IDAHO, 
County of Ada : 
: Monpay, December 12, 1881. 
Seventh judicial day of the district court. Court met pursuant to ad- 
ment. 
Present, the same as on Saturday, the 10th inst. 
When the following proceedings were had, to wit: 
THE UNITED STATES ) 
vs. | 
JoHxn HAILey, ADM’R OF THE ESTATE OF A. H. { 
Robie, deceased. 


On motion of Wallace R. White, esq., U.S. att’y, ordered, that the 
time for preparing and serving draft of bill of exceptions herein be, and 
is hereby, extended to thirty days from this date. 

(Signed) 
| H. E. PRICKETT, 
Presiding Judge. 
5O | Exceptions, 


In the district court of the second judicial district of Idaho Territory, sit- 
ting for the trial of causes arising under the Constitution and laws of 
the United States. December term, 1881. Ada County. 


THE UNITED STATES, PLAINTIFF, ) 

US, t 

Joux HartLey, ADM’R ON ESTATE OF A. H. { 
Robie, deceased, defendant. | 


The complaint in above-entitled action was filed in the office of the 
clerk of second judicial district aforesaid Jan. 24th, 1877, made against 
Alfred Hugh Robie in his life-time, as one of the bondsmen on bond of 
Virgil Silsbey Eggleston, alleged defaulting paymaster in the Army of U. 
S. A summons was duly issued from the office of said clerk founded on 
said complaint, and was duly served on the defendant A. H. Robie during 
his life-time. Answer was made to said complaint by Richard Z. Johnson, 
att’y for defendant Robie, and filed in the office of ‘said clerk Jan. 31st, 

1878. Nov. 13,1878, at the suggestion and motion of Norman 
5] Buck, U.S. att’y, and Richard Z. Johnson, att’y for def’t Robie, 
John Hailey, administrator on the estate of said A. H. Robie, de- 
ceased, was substituted for the said Robie, who previous to said Nov. 13, 
1878, and after filing said answer had died. On the twentieth day of 
Novy., 1878, a demurrer to the seventh subdivision of def’t’s answer was 
1769——2 
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made in s’d court, and on the twénty-first day of Nov., 1878, said demurrer 
was by the said court sustained. 

On the twenty-third day ‘of Nov., 1878, a demurrer to the sixth subdi- 
vision was made by the U.S. att’y and sustained. 

On the tenth day of December, A. D. 1881, being a day of said Dee. 
term, 1881, at the district court of the second judicial district of Idaho 
Territory aforesaid, sitting for the trial of causes arising under the Con- 
stitution and laws of the U.S. in Ada County and Boise City, came the 
parties aforesaid, the United States, by their att’y, W. R. White, U.S. 
att’y within and for Idaho Territory, and John Hailey, administrator on 
said estate of A. H. Robie, deceased, def’t, being personally present with 
his counsel, Messrs. Huston & Gray and Richard Z. Johnson, before the 

said district court of the said second judicial district of Idaho Ter- 
52 tory, sitting for the trial of causes arising under the Constitution 

and laws of the U.S., and the jurors duly summoned to try the 
said issue being called also came, who, to speak the truth of the matter 
aforesaid, were duly chosen, tried, and sworn. 

And upon the trial of that issue the counsel for the plaintiff, in order to 
maintain the issue on the part of the plaintiff, gave in evidence the orig- 
inal bond signed by Virgil Silsbey Eggleston, Albert Hugh Robie, and 
Alexander Harrison Miller in favor of the U.S., dated July 10th, 1873, 
and the transcript of the accounts of said Eggleston, alleged defaulting 
paymaster, from the Treasury Department, and also copy of accounts cur- 
rent of said Eggleston from Aug., 1873, until the dismissal of said Eggles- 
ton by the U.S. authorities, and certain other receipts, but did not give 
in evidence that the claim against said estate of A. H. Robie had been 
presented to the probate court of Ada County, the residence of deceased, 
or to the said John Hailey, adm’ on said estate, at any time since the 
decease of said Robie for allowance or rejection, approval or disap- 

proval. 
53 The counsel for the plaintiff here rested, and the counsel for the 
defendant moved the court to direct the jury to find a virdict for 
the defendant on the ground that the evidence did not show that the claim 
in suit had been presented to the administrator of said estate of A. H. 
Robie, deceased, for allowance or rejection as required by law, which said 
motion was in writing and as follows, to wit: 


In the district court of the second judicial district of Idaho Territory 
in and for Ada County, sitting for the trial of causes arising under the 
Constitution and laws of the United States, Dee. term, A. D. 1881. 
Present, H. E. Prickett, Judge; The United States, plaintiff; John 
Hailey, adm. of the estate of A. H. Robie, deceased, defendant. 

Now, this tenth day of Dec., A. D. 1881, being a day of said term, 
this action being on trial before the court and a jury, and the plaintiff 
having completed its evidence and rested, the defendant moves the court 
to direct the jury to find a virdict for the defendant on the ground that 

the evidence does not show that the claim in suit has been pre- 
54 sented to the administrator of the said estate of A. H. Robie, de- 
ceased, for allowance or rejection as required by law.” : 
HUSTON anv GRAY, ann 
RICHARD Z, JOHNSON, 
Atty’s for Defendant. 
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The said motion was granted by the said court, and the counsel for the 
plaintiff then and there excepted to said ruling of said court. The said 
judge directed the jury to find for the defendant, and the said jury under 
said direction returned a virdict for the defendant in due form, to which 
counsel for the plaintiff also excepted. 

On the twelfth day of December, 1881, in open court, the presiding 
justice, in accordance with the statute, granted the plaintiff thirty days in 
which to prepare exceptions and serye the same on the def’t. And _ be- 

‘ause none of said exceptions so offered and made to the opinion and de- 
cision of the said court, and to the virdict of said jury, do appear upon 
the record of said trial, therefore, upon prayer of the said plaintiff by its 

counsel, his honor, the presiding justice who presided at said trial 
Ad and made said decisions, hath settled these exceptions according to 

the statute in such case made and provided, this 28th day of Jan- 
uary, A. D. 1882. 

(Signed) 

H. KE. PRICKETT, 
District Judge. 


Due service of a copy of the within is hereby acknowledged this 6th 
day of January, 1882. 
HUSTON anp GRAY, 
Attys for Def’t. 


56 (Endorsed :) In the district court, second jud. dis. Idaho Terri- 

tory, sitting for the trial of causes arising under the Constitution 
and laws of the U.S. United States vs. John Hailey, adm’r on estate of 
A. H. Robie. Exceptions proposed by plaintiff. Filed Feb. 6th, 1882. 
A. L. Richardson, clerk, by B.S. Prickett, deputy clerk. 


Di Notice of appeal, 


In the district court, 2nd judicial district of Idaho Territory, sitting for 
the trial of causes under the Constitution and laws of the United States, 
Dec. term, 1881, Ada County. 


Tue UNITED STATES, PLAINTIFF, ) 

vs, | 

Joun HAILeEy, ADM’R ON ESTATE OF A. H., [ 
Robie, deceased. | 


To the clerk of the said 2nd judicial district court of Idaho Territory : 


You are hereby notified that the plaintiff appeals from the ruling of 
the presiding judge on trial of said action in said court whereby said judge 
granted the motion of def’t’s counsel to direct the jury to find for the de- 
fendant on the ground that the plaintiff had not introduced evidence show- 
ing that the claim in suit had been presented to the administrator of said 
estate for his allowance or rejection as the law requires, said motion of said 
counsel being in writing and as follows, to wit : 


saa ARR Sg eA i Ee fay 
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58 In the district court of the second judicial district of Idaho Ter- 

ritory, in and for Ada County, sitting for the trial of causes 

arising under the Constitution and laws of the United States, Dec. term 

A. D. 1881. Present, H. E. Prickett, judge. The United States, 

plaintiff, John Hailey, adm’r of estate of A. H. Role, deceased, de- 
fendant. 

Now, this tenth day of Dec., A. D. 1881, being a day of said term, this 
action being on trial before the court and a jury, and the plaintiff having 
completed its evidence and rested, the defendant moved the court to direct 
the jury to find a verdict for the defendant on the ground that the evidence 
does not show that the claim in suit has been presented to the administra- 
tor of said estate of A. H. Robie for his allowance or rejection as required 
by law. 

HUSTON anp GRAY And 
RICHARD F. JOHNSON, 
Att’ys for Defendant. 


Said motion being in the said tenth day of Dec., 1881, granted. 

Plaintiff also appeals from the judgment of said court and virdict of 
said jury, because said jury was not instructed by said court correctly ac- 

cording to law, said appeals being taken by said plaintiff to the 
59 supreme court of Idaho Territory. 
W. R. WHITE, 
U.S. At#y for Idaho Territory, for the Plaintiff. 

Dated at Boise City, Feb. 6th, 1882. . 

(Endorsed:) In the district court, 2nd judicial dist., Ada County, I. T. 
United States vs. John Hailey, adm’r of estate of A. H. Robie. Notice 
of appeal. Filed Feb. 6th, 1882. <A. L. Richardson, clerk, by B. S. 
Prickett, deputy clerk. 

60 Clerk's certificate. 


TERRITORY OF IDAHO, 
County of Ada, ss: 

I, A. L. Richardson, clerk of the district court of the second judicial 
district of Idaho Territory in and for Ada County, do hereby certify that 
the foregoing transcript of pages, from page 1 to 68 inclusive, contains a 
full, true copy of the complaint, summons, answer, notice of motion to 
strike out, and demurrer to answer in part, order substituting John Hailey, 
adm. for A. H. Robie, as defendant, order of court sustaining demurrer 
to answer in part and overruling motion to.strike out demurrer to 6th 
sub. of answer, order sustaining demurrer to 6th sub. of answer, defend- 
ant’s bill of exceptions, motion for virdict for defendant, virdict, judg- 
ment, certificate to judgment roll, order extending time for preparing & 
serving bill of exceptions, exceptions, notice of appeal, in the case of the 
United States vs. John Hailey, administrator of the estate of A. H. 
Robie, deceased, as the same appear of record and on file in my office. 

Witness my hand and the seal of said court affixed this 26th day of 
August, A. D. 1882. 

[SEAL. ] A. L. RICHARDSON, 

7 Clerk, 
By B. 8. PRICKETT, 
Deputy Clerk. 
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61 Journal entries. 


In the supreme court of Idaho Territory, September term, A. D. 1882. 


MonpDay, September 4th, 1882. 
U.S. civil No. 2. 
THe UNITED STATES, APPELLANT, | 
Us. ; 
JOHN HAILEY, ADM’R OF THE ESTATE OF A. 
H. Robie, deceased, respondent. 


Ordered, That this cause be set for hearing on Wednesday, the 6th inst., 
at 10 o’clock a. m. 


WEDNESDAY, Sept. 6th, 1882. 


U.S. civil No. 2. 


THE UNITep STATES, PLAINTIFF AND AP- ) 
pellant, 
vs, 
JoHN HAILEY, ADMINISTRATOR OF THE Es- 
tate of A. H. Robie, deceased, defendant and 
respondent. : 


Now came Richard Z. Johnson, esqr., of counsel for respondent 

§2 herein, and suggesting a diminution of the record, moved the court 

that the respondent’s separate bills of exceptions filed in the district 

court Nov. 23d, 1878, and Novy. 25th, 1878, be made a part of the record in 

this court. Motion sustained and so ordered. Thereupon said cause-came 

regularly on to be heard, Wallace R. White, esqr., U. S. attorney, ap- 

pearing as counsel for appellant, and Richard Z. Johnson, esqr., and 

Messrs. Huston and Gray for respondent. Hon. Norman Buck, associate 

justice, having been of counsel in the court below, took no part in the 
hearing of said cause, 

Wallace R. White, esq., U.S. att’y, addressed the court on behalf of 
appellant, followed by Richard Z. Johnson, esqr.,on behalf of respondent. 
Wallace R. White, esqr., U.S. att’y, then closed the argument on behalf 
of appellant, and said cause was submitted and taken under advisement 
by the court. 

WEDNESDAY, September 13th, 1883. 


THe UNITED STATES, PLAINTIFF AND AP- ) 
pellant, 
Us, 
JoHN HAILEY, ADMINISTRATOR OF THE Es- 
tate of A. H. Robie, deceased, defendant and 
repondent. 


_ 


On appeal from the district court of the second judicial district in and 
for Ada County. 

63 And now, at this day, this cause being called, and having been 

heretofore submitted and taken under advisement by the court and 

all and singular the law and premises being by the court here seen, heard, 
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understood, and fully considered, the opinion of the court herein is de- 
livered by Ch. J. Morgan, to the effect that the judgment of the court 
below be affirmed. 

Whereupon it is now considered, ordered, adjudged, and decreed by the 
court here that the judgment of the district court of the 2nd judiciary dis- 
trict in and for the county of Ada, in the above-entitled cause, &e., and 
the same is hereby affirmed. ; 

To which decision the appellant, by its counsel, Wallace R. White, 
Esq’r, U.S. att’y, then and there excepted. 


64 Exceptions to decision of supreme court, Idaho T’y. 
In the supreme court oft Idaho x, September term, A. 1D. 1882. 


THe UNITED STATES, PLAINTIFF AND APPELLA ink 
Us, 
JoHN HarLey, ADM’R ON ESTATE OF A, H. Rosie, { 
deceased, respondent. 


This case came from the district court of the second judicial district of 
Idaho T’y, sitting for the trial of causes arising under the Constitution 
and laws of the United States, on appeal taken by the United States as 
plaintiff and appellant, from the judgment of said district court, at Dec. 
term, A. D. 1881. 

The original complaint in the above action was filed in the office of the - 
clerk of the second judicial district aforesaid, Jan. 24, 1877, made against 
Alfred H. Robie in his life-time as one of the bondsmen on bond of Vir- 
gil Silsby Eggleston, alleged defaulting paymaster in the Army of the U. 

S. A summons was duly issued from the office of said clerk, 
65 founded on said complaint, and was duly served on the defendant, 

A. H. Robie, during his life-time. Answer was made to said 
complaint by Richard Z. Johnson, att’y for defendant Robie, and filed in the 
office of said clerk, Jan. 31, 1878. 

Between the April and Nov. terms, 1878, defendant Robie died, 
and on the 13th day of Nov., 1878, at the term of said Novy. court, at the 
suggestion and motion of Norman Buck, U.S. att’y for Idaho T’y, and 
Richard Z, Johnson for defendant Robie, John Hailey, adm’s on the 
estate of sald A. H. Robie, deceased, was substituted for said Robie. On 
the 20th day of Nov., 187 8, a demurrer to the seventh subdivision of de- 
fendant’s answer was made in said court, and on the 21st day of Nov., 
1878, said demurrer was by said court sustained. 

On the twenty-third day of Nov, 1878, a decmiecer to the 6th subdi- 
vision was made by the U. S. att’y and sustained. 

On the tenth day of December, A. D.1881, being a day of said Dec. term, 

1881, at the district court of the second judicial district of Idaho 
66 T’y aforesaid, sitting for the trial of causes arising under the Con- 
stitution and laws of the U. S., in Ada County and Boise City, came 
the parties aforesaid, the United States by their ; att’y, W.R. White, U. S. att’ y 


within and for Idaho T’y, and John Hailey, adm’r on said estate of A. H. 
Robie, deceased, the def’t Hailey being personally present with his coun- 
sel, Messrs. Huston & Gray and Richard Z. Johnson, before the said dis- 
trict court, and the jurors duly summoned to try said issue being called, 
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also cane, who to seek the truth of the matter aforesaid were duly chosen, 
tried, and sworn. 

And upon the trial of said issue the counsel for the plaintiff, in order to 
maintain the issue on the part of the plaintiff, gave in evidence the original 
bond signed by Virgil Silsby Eggleston, Albert H. Robie, and Alexander 
H. Miller, in favor of the U.S., dated July 10th, 1873, and the transeript 
of the accounts of said Eggleston from the Treasury Department at Wash- 
ington, and alsoa copy of accounts current of said Eggleston, from Aug., 
1873, until the dismissal of said Eggleston by the U.S. authorities, and 
certain other receipts, but did not give in evidence and prove that the 

claim against said estate of A. H. Robie had been presented to the 
67 probate court of Ada County, the residence of the deceased, or to 
the said John Hailey, adm’r on said estate, at any time since the 
decease of said Robie, for allowance or rejection, approval or disapproval. 

The counsel for the plaintiff here rested the plaintiff’s case, and the 
counsel for the defendant moved the court to direct the jury to find a ver- 
dict for the defendant on the ground that the evidence did not show that 
the claim in suit had been presented to the administrator of said estate of 
A. H. Robie, deceased, for allowance or rejection as required by law, which 
said motion was in writing and as follows, to wit: 

In the district court of the second judicial district of Idaho T’y in 
and for Ada County, sitting for the trial of causes arising under the Con- 
stitution and laws of the U.S., Dee. term, A. D. 1881. Present, H. E. 
Prickett, judge. 

The United States, plaintiff; John Hailey, adm’r of the estate of A. H. 
Robie, deceased, defendant. : 

Now this tenth day of Dec., A. D, 1881, being a day of said term, this 
action being on trial before the court and a jury, and the plaintiff having 

completed its evidence and rested, the defendant moves the court 
68 to direct the jury to find a verdict for the defendant, on the ground 
that the evidence does not show that the claim in suit has been 
presented to the administrator of said estate of A. H. Robie, deceased, for 
allowance or rejection as required by law. 
HUSTON & GRAY, AND 
RICHARD Z. JOHNSON, 
Attys for Defendant. 


The said motion was granted by the said court, and the counsel for the 
plaintiff then and there excepted to said ruling of said court. 

The said judge directed the jury to find for the defendant and the said 
jury, under said direction, returned a verdict for the defendant in due form, 
to which the counsel for the plaintiff excepted. 

On the twelfth day of December, 1881, in open court, the presiding 
judge, in accordance with the statute, granted the plaintiff thirty days in 
which to prepare exceptions and serve the same on the defendant. 

On the 28th day of Jan., 1882, the presiding judge of the said district 
court settled the bill of exceptions and signed the same. 

The United States appealed from the judgment of the said district 

court in due form and according to law. 
69 At the September term of the said supreme court of Idaho T’y, 
on the seventh day of Sept., A. D. 1882, being a day of said su- 
preme court. Present, H. E. Prickett and J. T. Morgan, a quorum ot 
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said supreme court, and the United States as appellant, by W. R. White, 
U.S. att’y, and the defendant & respondent by Messrs. Richard Z. John- 
son and Houston & Gray, his counsel and att’ys of record; the said 
appealed case was argued before said supreme court by W. R. White, 
U.S. att’y for Idaho Ty’, on the part of the appellant, and R. Z. John- 
son, att’y for the respondent. 

On the 13th day of Sept., 1882, being a day of said court, the judgment 
of the court below was affirmed, on the ground that sec. 140 of the Pro- 
bate Practice Act of the Revised Laws of Idaho T’y, 18745, required 
that a claim in suit against a defendant who dies while such suit is pend- 
ing shall be presented to such adm’r, for his allowance or rejection, and 
that no recovery shal] be had in the action unless proof be made of the 
presentations required by law. 

This statute the court held was binding on claims in favor of the United 
States, in the same manner as the claims of other parties. 

3 To which decision and judgment the United States, by their 
70 att’y, W. R. White, in open court duly excepted, and that the rul- 

ing of said court and other proceedings connected therewith may 
appear on record, this bill of exceptions is hereby settled, and allowed ac- 
cording to law by the said supreme court, this nineteenth day of Sept., 
1882. 

(S.) JOHN T. MORGAN, 

Chief Justice of the Supreme Court, 
Idaho Territory. 

(Indorsed :) 

Service of the within draft of bill of exceptions acknowledged, and we 
have no amendments to offer. 

HUSTON & GRAY, Aanp 
RICHARD Z. JOHNSON, 
Att’y for def’t. 


In the supreme of Idaho T’y, Sept. term, 1882. United States, 
pl. & ap., vs. John Hailey, adm’r, defendant and respondent. Exceptions 
to decision of supreme court, Idaho T’y. Filed Dee, 16th, 1882." A. 
L. Richardson, clerk. 


71 Unrrep STATES OF AMERICA, 
Territory of Idaho, ss: 

I, A. L. Richardson, clerk of the supreme court of Idaho Territory, 
do hereby certify that the foregoing contains a true copy of the record and 
proceedings in the case of the United States, appellant, against John 
Hailey, administrator of the estate of A. H. Robie, deceased, respondent, 
lately decided in said court, and of the whole thereof. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of said court, at Boise City, I. T., this 22d day of March, 1883. 

[SEAL. | A. L. RICHARDSON, Clerk. 

(Indorsement on cover:) No. 499. The United States, appellant, vs. 


John Hailey, administrator of A. H. Robie, deceased. Idaho Territory, 
supreme court. Filed 19th April, 1883. 
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Ju the Supreme Court of the United States. 


OcroBER TERM, 1885. 


THE UniTep STaTEs, APPELLANT, 


vs. 
Joun Hamgy, apummmrrator or (N° 219. 


A. H. Robie, deceased. 


APPEAL FROM 8 onus or og OF THE TERRITORY OF 
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said supreme court, and the United States as appellant, by W. R. White, 
U.S. att’v, and the defendant & respondent by Messrs. Richard Z. John- 
son and Houston & Gray, his counsel and att’vys of record; the said 
appealed case was argued before said supreme court by W. R. White, 
U.S. att’y for Idaho Ty’, on the part of the appellant, and R. Z. John- 
SON, att’y for the respondent. 

On the 13th day of Sept., 1882, being a day of said court, the judgment 
of the court below was afhrmed, on the ground that see. 140 of the Pro- 
bate Practice Act of the Revised Laws of Idaho T’y, 1874-5, required 
that a claim in suit against a defendant who dies while such suit is pend- 
ing shall be presented to such adm’r, for his allowance or rejection, and 
that no recovery shall be had in the action unless proof be made of the 
presentations required by law. 

This statute the court held was binding on claims in favor of the United 
States, in the same manner as the claims of other parties, 

To which decision and judgment the United States, by their 
70 att’y, W.R. White, in open court duly excepted, and that the rul- 
ing of said court and other proceedings connected therewith may 
appear on record, this bill of exceptions is hereby settled, and allowed ac- 
cording to law by the said supreme court, this nineteenth day of Sept., 
1882. 
(S.) JOHN T. MORGAN, 
| Chief Justice of thi Supreme Court, 
Idaho Territory. 

(Indorsed :) 

Service of the within draft of bill of exceptions acknowledged, and we 
have no amendments to offer. 

HUSTON & GRAY, Aanp 
RICHARD Z. JOHNSON, 
Atty for def’t. 


In the supreme of Idaho T’y, Sept. term, 1882: United States, 
pl. & ap., vs. John Hailey, adm’r, defendant and respondent. Exceptions 
to decision of supreme court, Idaho - Ve Filed Dee. 16th, 1882.” A. 
L. Richardson, clerk. 


7] UNITED STATES OF AMERICA, 
Tei ritory of Idaho, 88°: | 

I, A. L. Richardson, clerk of the supreme court of Idaho Territory, 
do hereby certify that the foregoing contains a true copy of the record and 
proceedings in the case of the United States, appellant, against John 
Hailey, administrator of the estate of A. H. Robie, deceased, respondent, 
lately decided in said court, and of the whole thereof. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of said court, at Boise City, I. T., this 22d day of March, 1883. 


[SEAL | A. L. RICHARDSON, Clerk. 


(Indorsement on cover:) No. 499. The United States, appellant, vs. 
John Hailey, administrator of A. H. Robie, deceased. Idaho Territory, 
supreme court, Filed 19th April, 1883. 
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Iu the Supreme Court of the United States. 


OctToBER TERM, 1885. 


THe UNITED STATES, APPELLANT, 
v8. 
JOHN HAILEY, ADMINISTRATOR OF 


No. 219. 
A. H. Robie, deceased. | 


APPEAL FROM SUPREME vag OF THE TERRITORY OF 
IDAHO. 


BRIEF FOR THE UNITED STATES. 
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Hu the Supreme Court of the United States, 


OcroBER TERM, 1885. 


THE Unrrep STATES, APPELLANT, 
U8, 

| JOHN HAILEY, ADMINISTRATOR OF 

A. H. Robie, deceased. | 


- No. 219. 


APPEAL FROM SUPREME ry OF THE TERRITORY OF 
IDAHO. 


| 
BRIEF FOR THE UNITED STATES. 
Statement of the case. 
This suit was originally brought in the district court of 
the second judicial district of Idaho Territory, sitting in 
Ada County, for the trial of causes arising under the Con- 


stitution and laws of the United States. The object of 
the suit was to recover from the defendant, Albert Hugh 
Robie, as one of the sureties of one Virgil Silsbey Eggles- 
; ton, paymaster in the Army of the United States, the 
. sum of $12,413.45, the same being public money of the 
United States which had come into the hands of the said 


e Virgil Silsbey Eggleston, as such paymaster as aforesaid, 
tal and then and there remaining in his hands unaccounted 


for. 


nh 
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On the 13th of November, 1878, the death of the said 
A. H. Robie having been suggested, the said district court, 
on motion of the United States attorney and the attorney 
for the defendant, ordered that the name of John Hailey, 
administrator of the said A. H. Robie, deceased, be sub- 
stituted as defendant in the said suit. 

On the 10th day of December, 1881, the said suit came 
on for trial and the jury, under instructions of the court, 
found a verdict for the defendant. An appeal was taken 
from the judgment of the said district court to the su- 


' preme court of the Territory of Idaho, which affirmed 


the judgment of the said district court, and from the said 
judgment of the said supreme court this appeal has been 
taken to this court. 


Assignments of error. 


ist. The plaintiff assigns for error that the supreme 
court of the Territory of Idaho erred in affirming the 
judgment of the court below on the ground that section 
140 of the probate practice act of the Revised Laws of 
Idaho Territory, 1874 and 1875, required that a claim in 
suit against a defendant who dies while such suit is pend- 
ing shall be presented to such administrator for his allow- 
ance or rejection, and that no recovery shall be had in the 
action unless proof be made of the presentations required 
by law, and that this statute was binding on claims in 
favor of the United States in the same manner as the 
claims of other parties. 

2d. That the supreme court of Idaho Territory erred 


‘in affirming the judgment of the said district court. 


3 
Argument. 


In support of the assignments of error we submit the 
following propositions : 


Ist. The record shows that the district court of the 
second judicial district of Idaho Territory, in which 
this suit was instituted and tried, was sitting for the trial 
of causes arising under the Constitution and laws of the 
United States. In other words, at the time of the trial, 
it was sitting, not as a Territorial, but as a United States 
court. The section of the probate practice act of the Re- 
vised Laws of Idaho Territory, 1874 and 1875, relied 
upon by the court below, reads as follows : 


Sec. 140. If any action be pending nst the 
testator or intestate at the time of his death, the plaint- 
iff shall in like manner present his claim to the ex- 
ecutor or administrator for allowance or rejection, 
authenticated as required in other cases; and no re- 
covery shall be had in the action unless proof be made 
of the presentations required by law. 


While this statute is binding upon the court sitting as 
a Territorial court, it was not binding upon the court sit- 
ting as a United States court for the trial of causes arising 
under the Constitution and laws of the United States, 
Section 1910 of the Revised Statutes reads as follows: 


Each of the district courts in the Territories men- 
tioned in the preceding section shall have and exer- 
cise the same jurisdiction, in all causes arising under 
the Constitution and laws of the United States, as is 
vested in the circuit and district courts of the United 
ae 7 * 8 


4 


Idaho is one of the “ Territories mentioned in the pre- 
ceding section,” and when the district court of Idaho Ter- 
ritory heard and decided this suit, which arose under the 
Constitution and laws of the United States, it exercised 
the same jurisdiction as is vested in the district and circuit 
courts of the United States. For the purposes of that 
trial it was a court of the United States. 

Section 955 of the Revised Statutes provides as follows : 


When either of the parties, whether plaintiff or pe- 
titioner or defendant, in any suit in any court of the 
United States dies before final judgment, the exec- 
utor or administrator of such deceased party may, 
in case the cause of action survives by law, prosecute 
or defend any such suit to final judgment. The de- 
fendant shall answer accordingly ; and the court shall 
hear and determine the cause and render judgment 
for or against the executor or administrator, as the 
case may require. And if such executor or adminis- 
trator,having been duly served with a scire facias from 
the office of the clerk of the court where the suit is 
depending twenty days beforehand, neglects or re- 
fuses to become a party to the suit, the court may 
render judgment against the estate of the deceased 
party in the same manner as if the executor or ad- 
ministrator had voluntarily made himself a party. 
The executor or administrator who becomes a party 
as aforesaid shall, upon motion to the court, be en- 
titled to a continuance of the suit until the next term 
of the said court. 


We submit that this statute governed the case in the 
court below, and not the probate practice act of Idaho 
Territory. The Territory of Idaho can exercise no leg- 
islative power which is inconsistent with the Constitution 
and laws of the United States. (See section 1851, R. 8.) 


5 


2d. If Idaho had been a State instead of a Territory at 
the time of the passage of the probate practice act in ques- 
tion, that act could not have applied to a suit brought in 
the name of a State against a public officer or his sureties. 
This is a principle of public poli¢y intended to secure the 
rights and property of the public against loss or injury by 
the negligence of public officers and agents. And upon 
the same reason it is a settled doctrine that the general 
words of a statute do not include the State or affect her 
rights unless she be specially named, or it be clear and 
indisputable from the act that it was intended to include 
the State. (Josselyn vs. Stone & Matthews, 28 Miss. Re- 
ports, 763 ; People vs. Gilbert, 18 J. R., 228; United States 
vs. Hoar, 24 Mason Reports, 314;. Inhabitants of 
Stoughton vs. Baker, 4 Mass. Reports, 528 ; State of Mary- 
land vs. Bank of Maryland, 6 Gill & Johns., 205-226). 

3d. Whatever might have been the operation of such 
a State law, so far as the State and individuals are con- 
cerned, it could not be held to operate against the United 
States in its own courts. In the case of Turner vs. The 
United States (19 Ct. Cls. Rep., 640), the Court of Claims 
said : 

It was not the intention of Congress, we think, to 
make an express provision in relation to a course of 
proceeding before the United States courts, and then 
allow each State to change it at pleasure. (See also 
Wear vs. The Mayor, 6 Fed. Rep., 660.) 

4th. It is an invariable rule that statutes which dero- 
gate from the powers and prerogatives of the Government, 
or tend todiminish or restrain any of its rights and inter- 
ests, do not apply to it unless it is expressly named. (U. 


6 


S. vs. Herron, 20 Wall., 251 ; Savings Bank vs. U. S., 19 
Wall., 228, 229, and cases cited ; Dwarris, p. 523; Sedg- 
wick Stat. and Const. Laws, pp. 105, 395, ed. 1857.) 

5th. If the defendant had the right to make the defense 
which he claims under the Idaho statute, he voluntarily 
waived it. The record, page 10, shows that on Novem- 
ber 13, 1878, his own attorney appeared in open court, 
suggested the death of Albert H. Robie, the original de- 
fendant, and moved the court thet the present defendant, 
as administrator, be substituted. It further shows that on 
the 10th day of December, 1881, before the said district 
court sitting for the trial of causes arising under the Con- 
stitution and laws of the United States, came the parties 
aforesaid, the United States by their attorney, W. R. 
White, United States attorney within and for Idaho Ter- 
ritory, and John Hailey, administrator on said estate of 
A. H. Robie, deceased, defendant, being personally pres- 
ent with his counsel, Messrs. Huston & Gray and Rich- 
ard Z. Johnson, before the said district court sitting for 
the trial of causes under the Constitution and laws of the 
United States, and the jurors duly summoned to try said 
issue, being called also came, who to speak the truth of 
the matter aforesaid were duly chosen, tried, and sworn. 
This voluntary appearance at the trial by the defendant 
amounted, we submit, to a waiver of the benefit sought to 
be secured by section 140 of the probate practice act of 
Idaho Territory, upon which the court below based its 
judgment. 

Very respectfully, 
JOHN GOODE, 


Solicitor- General, 
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S. vs. Herron, 20 Wall., 251 ; Savings Bank vs. U.S., 19 
Wall., 228, 229, and cases cited ; Dwarris, p. 523; Sedg- 
wick Stat. and Const. Laws, pp. 105, 395, ed. 1857.) 

Sth. If the defendant had the right to make the defense 
which he claims under the Idaho statute, he voluntarily 
waived it. The record, page 10, shows that on Novem- 
ber 13, 1878, his own attorney appeared in open court, 
suggested the death of Albert H. Robie, the original de- 
fendant, and moved the court thet the present defendant. 
as administrator, be substituted. It further shows that on 
the 10th day ot December, 1881, before the said district 
court sitting for the trial of causes arising under the Con- 
stitution and laws of the United States, came the parties 
aforesaid, the United States by their attorney, W. R. 
White, United States attorney within and for Idaho Ter- 
ritory, and John Hailey, administrator on said estate of 
A. H. Robie, deceased, defendant, being personally pres- 
ent with his counsel, Messrs. Huston & Gray and Rich- 
ard Z. Johnson, before the said district court sitting for 
the trial of causes under the Constitution and laws of the 
United States, and the jurors duly summoned to try said 
issue, being called also came, who to speak the truth of 
the matter aforesaid were duly chosen, tried, and sworn. 
This voluntary appearance at the trial by the defendant 


amounted, we submit, to a waiver of the benefit sought to 


be secured by section 140 of the probate practice act ot 


Idaho Territory, upon which the court below based its 


judgment. 
Very respectfully, 


JOHN GOODE. 


Solicitor- (re fie ral, 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1885. 


No. 1291. 


THE UNITED STATES, APPELLANTS, 
vs. 


THE CENTRAL PACIFIC RAILROAD COMPANY. 


APPEAL FROM THE COURT OF CLAIMS. 
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FILED MARCH 15, 1886. 


SUPREME COURT OF THE UNITED STATES. 
OcTOBER TERM, 1885. 


No. 1291. 


THE UNITED STATES, APPELLANTS, 
vs. 


THE CENTRAL PACIFIC RAILROAD COMPANY. 


I APPEAL FROM THE COURT OF CLAIMS. . 
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UNITED STATES VS. CENTRAL PACIFIC RAILROAD CO, 
1 , United States Court of Claims. December term, 1884. 


Tue CENTRAL Paciric RAILROAD CoMPANY ) 
against - No. 14711. 
THe UnNrrep STATES. 


I.—Petition—filed Nov. 24, 1885. 


To the honorable Chief Justice and judges of the Court of Claims: 

The petition of the Central Pacific Railroad Company respectfully sets 
forth its claim as follows: 

First. The claimant is, and at all times since August 22, 1870, has been, 
a corporation duly organized under the laws of the State of California, 
and formed by successive consolidations of the Central Pacifie Railroad 
Company of California, the San Francisco and Oakland Railroad Com- 
pany, the Yuba Railroad Company, the Western Pacific Railroad Company, 
the San Francisco and Alameda Railroad Company, the San Francisco, 
Alameda and Stockton Railroad Company, the California and Oregon 
Railroad Company, the Marysville Railroad Company, the San Joaquin 
Valley Railroad Company, and the San Francisco Bay Railroad Company, 
and is, and at all such times has been, entitled to all the rights of the Cen- 
tral Pacific Railroad Company of California under the acts of Congress 

hereinafter mentioned and referred to. 
2 Said Central Pacific Railroad Company of California was incor- 

porated on June 28, 1861, under the laws of the State of California 
to construct and operate a railroad within said State, and is the corporation 
so named in the act of Congress approved July 1, 1862, entitled “An act 
to aid in the construction of a railroad and telegraph Jine from the Mis- 
souri River to the Pacific Ocean, and to secure to the Government the use 
of the same for postal, military, and other purposes,” and in the acts amend- 
atory thereof approved July 2, 1864, March 3, 1865, and July 3, 1866. 

Second. Said Central Pacific Railroad Company of California duly ae- 
cepted the terms and conditions expressed in the said acts of July 1, 1862, 
aud July 2, 1864, and thereafter, and on the 8th day of October, 1864, 
filed amended articles of association under the laws of the State of Cali- 
fornia, and with the aid of the grant of lands in alternate sections, and of 
bonds issued to it as in said acts of 1862 and 1864 provided, constructed 
a portion of the railroad and telegraph line provided for in said acts, ex- 
tending from Sacramento City, in California, to a point about five miles 
westward of Ogden Station, in Utah Territory. 

It assigned to the Western Pacific Railroad Company, incorporated 
under the laws of California, its right under said acts to construct with 
said aid the portion of the railroad and telegraph line provided for therein, 
extending from Sacramento City to the city of San José, in California, 
which company did thereupon with said aid construct the same, and was 
thereafter, on June 23, 1870, consolidated with said Central Pacifie Rail- 
road Company of California. 

The claimant on June 30, 1874, leased from the Union Pacifie Railroad 
Company, mentioned in said acts, that part of the railroad and telegraph 
line (five miles in length) constructed by said last-mentioned company 
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with the aid of lands and bonds as aforesaid, extending from the easterly 
terminus of the railroad and telegraph line constructed by the said Central 
Pacific Railroad Company of California to a point at or near Ogden Sta- 
tion aforesaid. 
3 Third. Of the railroad and telegraph line constructed by the 
said Central Pacific Railroad Company of California as aforesaid 
with aid of lands and bonds, there was 737.50 miles. Of that so con- 
structed by the said Western Pacific Railroad Company there was 123.16 
miles. Of that so constructed by the Union Pacific Railroad Company, 
and leased by the claimant, there was five miles. The total extent of such 
aided railroad and telegraph line acquired by the claimant as aforesaid and 
possessed by it from June 30, 1874, to April 1, 1885, is 865.66 miles. 

Fourth. Prior to May 7, 1878, the claimant, in addition to the lines 
mentioned in the last article had become by consolidation the owner of 
certain other railroad lines in the State of California described in the ex- 
hibit annexed marked A, none of which have been in any manner aided 
by the defendants, except that the California and Oregon Railroad Com- 
pany received a grant of lands under the conditions expressed in the act 
of Congress approved July 25, 1866, entitled “ An act granting lands to 
aid in the construction of a railroad and telegraph line from the Central 
Pacific Railroad in California to Portland, in Oregon.” 

Fifth. Prior to May 7, 1878, the claimant leased from the various cor- 
porations owning and possessing the same the railroad lines described in 
the exhibit annexed marked B, none of which have been in any man- 
ner aided by the defendants, except that the Southern Pacific Rail- 
road Company has received grants of land under the conditions expressed 
in the act of Congress approved suly 27, 1866, entitled “ An act grant- 
ing lands to aid in the construction of a railroad and te ‘leer: aph line from 
the States of Missouri and Arkansas to the Pacific coast,” and the joint 
resolution approved June 28, 1870, and in the act approved March 3, 
1871, entitled “ An act to incorporate the Texas Pacific Railroad Com- 
pany and to aid in the construction of its road, and for other pur- 

ses.” “ 
4 Sixth. After May 7, 1878, the claimant ieased fron: the various 
corporations owning and possessing the same the railroad lines 
described in the exhibit annexed, marked C, none of which have been in 
any manner aided by the defendants. 

Seventh. The claimant has operated the several railroad and telegraph 
lines before mentioned during the whole or some part of the period from 
May 7, 1878,to April 1, 1885, and has rendered service to the defendants, 
at their request, upon the portions thereof described in Exhibits A, B, and 
C, for which claimant has reeeived no compensation, but for which there 
is due to it from the defendants upwards of $900,000, 

Eighth. On November 29, 1879,the Secretary of the Treasury, in Cir- 
cular number 168, directed that, in accordance with section 5260 of the 
Revised Statutes of the United States, no payments should thereatter be 
made, directly or indirectly, in favor, among others, of “ Central Pacific 
Railroad from ( gden, Utah, to San José, California, 835.66 miles.” 

On June 24, 1880, the Acting Secretary of the Treasury, in Circular 
number 55, published an opinion of the Attorney-General, for the infor- 
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mation of all concerned, in relation to withholding payments from Pacific 
railroad companies for transportation services performed for the Gov- 
ernment,in which, in reply tothe question whether full compensation should 
be made for transpertation service over those portions of roads owned, 
leased, controlled, und operated by the Union and Central Pacific Rail- 
road C ompanies which were not built by aid of Government bonds, the 
Attor ney-General, after referring‘to decisions of the Supreme Court (99 
U.S. 45: 9-469), concludes as follows : 

“In this state of the decisions [ advise the retention of all compensa- 

tion tou those ruads for services upon such branches, so that the question 
can be judicially determined.” 
5 Ninth. On June 27, 1883, the Secretary of the Treasury, after 
reciting a certain decision of the First Comptroller, directed that, 
“in accordance with the above decision, the provisions of Circular No, 168 
of 1879 and Circular No. 55 of 1880 are modified, so as to permit pay- 
ments to be made for transportation services performed for any department 
of the Government over such portions of the several Pacific railroads as 
have not been built by the aid of Government bonds, and no payments 
shall be withheld from either of said railroads except for services per- 
formed for the Government over the subsidized or aided portions thereof.” 

On January 12, 1884, the said Secretary, after reciting that it was 
deemed advisable to submit the question of withholding such payments to 
Congress, directed that thereafter all balances ascertained by the account- 
ing officers to be due for such services should be certified, without suggestion 
as to the mode of payment, and thus re ported to the Secretary. 

Tenth. On September 11, 1885, the Secretary of the Treasury, after re- 
citing a report of the Second ¢ ‘omptrolle r upon said question, dated Au- 
gust 28, 1885 (recommending, among other things, that the said orders of 
June 27, 1883, and January 12, 1884, be revoked, and that the amount 
of compensation due the claimant for Government service on such unaided 
portions of the roads operated by it audited and not applied by reason of 
said order of January 12, 1884, or thereafter audited, should be covered 
into the Treasury and one-half thereof applied to the extinguishment of 
interest which has acerued on the Government subsidy bonds, and the 
other half credited to the sinking fund established by the act of Congress 
approved May 7, 1878, known as the Thurman act), declared that said 
orders were revoked, and directed that “all « compensation now due, or 
which may hereafter become due, to the Central Pacifie Railroad Company 
for services rendered for the Government will be withheld and applied as 

indicated in the above decision.” 
6 On application of the claimant the Secretary of the Treasury sub- 

sequently consented to suspend action under that part of said order 
which directed the withholding and application of all compensation due 
or to become due the claimant, as recommended in the report or decision 
of the Second Comptroller, upon the 2ondition, among other things, that 
the claimant should present the matter in issue to the proper courts for 
judicial decision, and prosecute the same: without unreasonable delay. 

The claimant to that end has selected from the mass of accounts involved 
in said controversy a small portion only thereof, set forth in the exhibit 
hereto attached, marked D, which have been adjusted by the accounting 
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officers in their statements of account made, and which include charges for 
transportation service rendered on certain of the railroad lines owned and 
leased by the claimants, described in Exhibits A, B, and C, amounting. im 
the aggregate to twenty-two thousand four hundred and _ fifty-three 42, 
dollars. The Exhibits A, B, C, and D annexed are to be taken as parts 
of this petition. 

Kleventh. The last-mentioned services were rendered at the defendant’s 
request, at the time and in the manner set forth in Exhibit D, on certain 
of the unaided lines or parts of lines owned or leased and operated bv the 
claimant, as alleged in articles 4, 5, and 6 of this petition. The charges 
therefor are made at the regular rates received by the claimant for like 
service, and are fair and reasonable. The claimant has demanded their 
payment from the Secretary of the Treasury, who has refused to pay the 
same to the claimant, and has withheld the same and other large amounts 
in the same manner due and payable, as hereinbefore set forth, and has de- 
clared that such sums shall. be covered into the Treasury and applied a 
aforesaid under the authority of certain acts of Congress in that behalf as 
alleged. 

Wherefore the claimant asks judgment herein for the said sum of twenty- 

two thousand four hundred and fifty-three ;53, dollars. 
7 + Twelfth. The claimant has always been and is the only party 
owning and interested in the claim, and is justly entitled to the 
amount thereof, after allowing all just credits and offsets. 

The claimant. has at all times borne true allegiance to the Government 
of the United States, and has not in any wey voluntarily aided, abetted, 
or given encouragement to rebellion against the Government. 

The claimant believes the facts as stated in this petition to be true. 

THe CENTRAL Paciric RArLROAD CoMPANY, 
By C. P. HUNTINGTON, Vice-President. 


McDonaup, Sruons & Bricur, 
Claimants Attorneys, 1419 F Street, Washington, D. C. 
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SouTHERN Disrricr or New York, 
” City and County of New York, ss: 
Collis P. Huntington, of the city, county, and State of New York, 
being duly sworn, deposeth and saith that he is the vice-preside nt of the 
Central Pacific Railroad C ompany, the petitioner in the foregoing petition 


‘named; that he has read said petition and knows the contents thereof, 


and that he believes the facts stated in said petition are true. 


C. P. HUNTINGTON, 


Sworn to before me this 23d day of November, 1885. 
[NOTARIAL SEAL. | J. F. C. GROW, 
42 Notary Public, New York County. 
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Exuibit A.— Unaided railroad lines or purts thereof acquired by claimant, as alleged in 
art. 4 of petition. 


Company consolidated. 


California & Oregon R. 
R. Co. 


Western Pacific R. R. Co. 


San Joaquin 
R. Co, 

San Francisco, Oakland 
and Alameda R. R. Co. 


Valley R. 


y Exiipir B.—Unaided lines leased prior to May 7, a8 alleged in art. 


From what company. 


Sacramento & Placerville 
t. R. Co. 
— & 


Copperopolis 
RK. kK. ¢ 


Northern Railway Co. 


California Pacitie R. R. Co 


Southern Pacific R. R. Co. 
of Cal. 
Southe rn Pacitie R. R. Co. 


Angeles & San Diego 
R. R. Co. 

Amador Branch R. R. Co 

Berkeley Branch R. R. Co. 


Los Ange oe « Independ- 
ence R. R. ¢ 


Date. 


1870. 


Aug. 22 


June 23 


Aug. 22 


Aug. 22 


Date. 


Sept. 1, 1869. 
Dee. 30, 1874. 
Jan. 1, 1876. Ww. 


wareSt. 
Extension 


July 1, 1876. 


Sept. 1, 1876. 
Sept. 1, 1876. 
Sept. 1, 1876. 


Jan. 1, 1877. 
Jan. 1. 1877. 


June 4, 1877. 


No. of miles op 
erated before 
May 7, 1878. 


Roseville to 
Redding, 
151.60. 

Niles to Oak- 
land, 24.31. 


Lathrop to 

CGroshen, 146 08 

Local connec- 
tions, 14.68. 


No. of m 


Total mileage 


operated after 


May 7, 1878. 


Roseville to 


Delta, 190.08. 


24. 31 


146. 08 


Local connec- 
tions, 23.20. 


iles operated 


before May 7, 1878. 


Sacramento to Brigh 


ton, 5.04. 


Stockton 
aud Pe 
dale, 

Oak: 


land i 
74.80. 


mento, 


to Calistoga 


ville, 


L'd'g, 1 


Liver, 


Flore nee 
Ana, 2 
Galt to 1 


Hluron to 


Shell means to Ber. 


to Milton 
‘ters to Oak 


40 00. 


ind to Dela 
& Martinez. 
W ood 
o Williams 


S. Francisco to Sacra 


Napa June., 
Davis- 
to Knight's 
39.69. 


Colorado 
SG] 


Los Ance ies to Wil. 
m uaton, 


21.64 

to Santa 
7.60. 

me, 27.05 


ryman’s, : 


Los yee Ing ti Santa 
Monica, 


16.83. 


On notice. 


On notice. 
added to San Pablo & Tulare R. 


der lease to N. R.«'o.: 


For 30 vears. 


ferry from Vallejo 


Remarks. 


Chartered to Oregon State ling, 
but net completed. 


Part of this company’s line waa 
aided as stated in articles 2 and 
Softhe petition. This unaided 
portion thereof was organized 
Sept. 25, 1868, as the San Fran- 
cisco Bay R. R. Co., and con- 
solidated with W. P. R. R. Co. 
Nov. 2, 1-69. 

Organized Feb. 5, 186. 

Short suburban lines, including 
about 3.69 miles of ferry from 


San Francisco to Oakland and 
Alameda piers. 


5 of petition, 


Remarks. 


Trackage only. 


For 30 years. 


After May 7. 1878. waa 

Tracy, un 
Port Cos- 

ta to Suisun, Williams te Teha- 

ma: in all, 125.34 miles. 

Part of this line by 


K.,. from Martinez to 


ferry, from San Francisco to 
Vallejo, 26.25 miles, was aban- 
dleoned after May 7. 187%, and 


Junetion to 


Vallejo, 2 mies, substituted. 


Sixty days’ notice. 


hn notice. 
(on notice. 


hn notice. 


Exuisir C.—Unaided railroad lines leased after May 7, 1273, as alleged iw article 6 


of petition. 


From what company. Total extent miles operated. 


S. Pacific R. R Co. of California. ............. .... Mojave to Needles, 240.13. 

Western Development Co. .......-...--44+ -++0+- Bridge over Colorado River, .13. On notice. 

S. Pacitic R. R. Co. of Arizona. .................-. Colorado River to N. M. Boundary, 3*3.21. 

S. Pacitie R. R. Co. of New Mexico...............-. N. M. boundary to W. bank Rio Grande, 168.26. 
Pacific Improvement Ce.....cce . 2 cccccccccess Bridge over Rio Grande, .23. 

Galv'n, Harrisburg & San Antonio R. R. Co....... E. bank Rio Grande to El Paso, 3.61. 
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.UNITED STATES VS. CENTRAL PACIFIC RAILROAD CO. 13 
104 In the Court of Claims of the United States. 
I1.—Demurrer.— Filed Dec. 16, 1885. 


THE CENTRAL PactFic RAILROAD CoMPANY ) 
vs. » No. 14711. 
THE Unrrep Srates. J 
And now come the said defendants, by their Attorney-General, and de- 
murring to the petition in this cause, state as the ground thereof that the 
petition does not allege facts sufficient to constitute a cause of action. 


ROBERT A. HOWARD, 


Assistant Attorney-General. 
1] L11.—Demurrer overruled. 


At a Court of Claims, held at the city of Washington on the Ist day of 
March, A. D. 1886. 
The chief justice read the opinion of the court, and it was ordered that 
the demurrer of the defendants heretofore filed be overruled. 
By THE Court. 


12 1 V.—Opinion on demurrer.—Filed M’ch 1, 1886. 


Ricuarpson, Ch. J., delivered the opinion of the court : 


The claimant is a corporation organized under the laws of California. 
By authority of the laws of that State it owned and operated during the 
period covered by the petition 383.67 miles of road which formerly belonged 
to the following companies, also organized under the statutes of California, 
all of which have been consolidated and form the present corporation under 
the laws of said State : 


Miles. 
1. California and Oregon Railroad Compar.y ..... ou abies 190. 08 
2. Western Pacific Railroad Company (non-aided part)...... 24. 31 
3. San Joaquin Valley Railroad Company.............-.- 0.065 146. 08 
4, San Francisco, Oakland and Alameda Railroad Com- 
BODY ccvcccccccscoccctccosvesase seveed « cocgesccseseoascepees , 23. 20 
383. 67 


During said period the claimant corporation also controlled and operated, 
by lease, under the laws of said State, 1,791.35 miles of railroad which 
for merly belonged to State and Territorial corporations as follows : 


Miles. 

]. Sacramento and Placerville Railroad Company .....-.00++. 5. 64 

2. Stockton and Copperopolis Railroad Company............. 49. OO 
3. Northern Railway Company (including San Pablo and 

Tulare Railroad Company)............... ce.0e coseeeeeeees 200. 14 

4. California Pacifie Railroad Company .. ..........2-6..e000 115. 44 
5. ——— Pacific Railroad Company of California (inelud- 
Los Angeles and W ee and Mojave to 

+ A 1 iil kdhndsthéanier' cones: sonnudna vasa seeeneeine 790. 38 


14 UNITED STATES VS. CENTRAL PACIFIC RAILROAD CO. 
Miles. 
6. Los Angeles and San Diego Railroad Company. .......... 27. 60 
7. Amador Branch Railroad Company.......... panda taenunts , 27. 05 
8. Berkeley Branch Railroad Company. ................... ... 3. 83 
9. Los Angeles and Independence Railroad Company........ 16. 83 
10. Western Davelopment Company......... 2.2.22. seseoeseeess .13 
11. Southern Pacific Railroad Company of Arizona ........ aes 383. 31 
12. Southern Pacific Railroad Company of New Mexico...... 168. 26 
13. Pacific Improvement Company......... .....0002-seecessseccees . 23 
14. Galveston, Harrisburg and San Antonio Railroad Com- 
Es nieteoenne: a siline< aon i need es abebeseceentes shapes : o. 61 


1, 791. 35 


No aid in bonds as hereinafter mentioned has been given by the Gov- 
ernment to said company or companies as to any portion of said owned 
and leased 2,178.02 miles of road. 

The company also owned and operated about 865.66 miles of railroad 
constructed by the aid of the United States under the provisions of the acts 

of Congress of July 1, 1862 (12 Stat. L., 489), and January 2, 
13. —s- 1864 (13 Stat. L., 356), and is indebted to the Government for 

interest paid on account of bonds issued in its behalf, and is under 
obligation to pay said bonds and interest at maturity. 


Thus, while the company owned and operated about 865.66 miles of road 
aided by Government, the greater part of its road, to the extent of 2,175.02 
miles, controlled by lease and otherwise, has no connection with the Gov- 
ernment by aid or by corporate rights under those acts. 

This action is brought to recover compensation for services performed 
for the United States in transportation over those portions of its railroad 
above mentioned, in the building of which it has not been aided by the 
Government. 

The defendants file a general demurrer. 

The defense relied upon is that the whole of said compensation is re- 
quired to be retained under the provisions of the second section of the act 
of May 7, 1878, chap. 96, commonly called the Thurman act (1 Sup. R. 
S., 320). 

The issue thus raised witiletd it necessary to give a careful consideration 
to all the legislation of Congress and the decisions of the Supreme Court 
in relation to this company and other companies similarly situated. The 
history of the building of those roads and the general policy of the Gov- 
ernment in relation to them has been fully reviewed in former cases and 
need not be epee here. (United States v. Union Pacific Railroad Com- 

ny, 91 U.S., 72; Same v. Same, 99 U.S., 402; United States v. Cen- 
tral Pacific Railroad Company, 99 U.S., 449; United States v. Kansas 
Pacific Railroad Company, 99 U.S.,455; United States v. Denver Pacitie 
Railway Company, 99 U.S., 460; The Sinking Fund Cases, 99 U. S., 
700.) Weshall confine our consideration to those portions only which 
throw light on the present controversy. 

By the acts of 1862 and 1864 the company was granted the right of 
way to build its road over the public domain, and did so build it to the 
extent of about 865.66 miles. Tn this it was aided by the Government by 


—- 


EE ceria ee 


UNITED STATES VS. CENTRAL PACIFIC RAILROAD CO. 15. 


the issue to it of certain bonds of the United States. For the security and 
payment of these bonds the following provisions were made by the act of 
1862 (12 — L., 493): 

“Sec. 6. The grants aforesaid are made upon condition that said com- 
pany shall pay said bonds at maturity; * * 

“And all compensation for services rendered Pe the Government shall 
be applied to the payment of said bonds and interest until the whole 
amount is fully paid. Said company may also pay the United States, 
wholly or in part, in the same or other bonds, Treasury notes, or other 
evidences of debt against the United States, to be allowed at par ; 

“ And after said road is completed, until said bonds and interest are paid, 
at least 5 per cent. of the net earnings of said road shall also be annually 
applied to the payment thereof.” 

And by the act of July 2, 1864 (15 Stat. L., 356): 

“Sec. 5. * * * Only one-half of the compensation for seivices 
rendered for the Government by said companies shall be required to be 
applied to the payment of the bonds issued by the Government in aid of 
the construction of said road.” 

It is held by the Supreme Court that those acts accepted by the railroad 
companies therein named, of which the claimant is one, constitute a contract 
between the parties which cannot be impaired by the United, States without 
compensation established by due process of law (United States v. Union 
Pacific Railroad Company, 91 U.S.,72; The Sinking Fund Cases, 99 U. 

S., 718). 
14 The question, then, first to be determined, is, what was the con- 
tract of these statutes as to the payment of compensation which 
might become due the company for services rendered to -the Govern- 
ment ? 

The decisions of the Supreme Court, taken together, must be considered 
as having settled that question. 

The act of 1862 provides that “ after said road is completed, until said 
bonds and interest are paid, at least 5 per cent. of the net earnings of the 
road shall annually be applied to the payment thereof.” 

The Kansas Pacific Railway Company was one of the roads aided un- 
der these acts. The aid extended to the building of 39312 miles of road, 
for which bonds of the United States were issued by the Government as 
therein provided. But the company built 245. of additional miles of 
road on account of which it received no such aid. 

An action was brought by the United States against the company to 
recover 5 per cent. of its net earnings to be applied to the payment of 
said bonds and interest. The right of the Government to recover 5 per 
cent. of the net earnings of the unaided part of the company’s road was 
the main point in controversy. The Supreme Court, reversing the decis- 
ion of the cireuit court, held that the uet earnings mentioned in the acts 
of Congress were those only of the aided portion of the road. (United 
States v. Kansas Pacific Railway Company, 99 U.S., 455.) 

[n the opinion, delivered by Mr. Justice Bradley, the court say 

“ 4 material question in this case is, whether the whole line to Daw er 
or only the line which this company was authorized to construct * * = * 
is liable to the lien of the Government subsidy, and the payment of 5 per 
cent. net earnings. * * * If only the latter, the net earnings liable 
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to the claim of 5 per cent. would be only those produced on the first 
39344 miles, or if these cannot be ascertained, then a pro rata amount of 
the whole net earnings of the road. 

“From a careful examination of the statutes relating to this subject, we 
are of opinion that, whilst, as to its entire line, the company, in the words 
of the ninth section of the act of 1864, is ‘ entitled to all the benefits and 
subject to all the conditions and restrictions of the act,’ and is bound to 
furnish transportation and telegraphic accommodations to the Government 
on the usual terms; yet that the subsidy bonds granted to the company, 
being granted only in respect of the original road, terminating at the one 
hundredth meridian, are a lien on that portion only ; and that the 5 per 
cent. of the net earnings is only demandable on the net earnings of said 
portion, 

“ This deduction, we think, is clearly demonstrated by the words of the 
fifth section of the act of 1862, which creates the Government lien for the 
payment of the subsidy bonds. 

“Those words are that ‘the issue of said bonds and delivery to the 
company shall ipso facto constitute a first mortgage on the whole line of 
the railroad and telegraph, with the rolling stock, fixtures, and property 
of every kind and description, and in consideration of which said bonds 
may be issued.’ 

“ Tt is the road and appurtenances, in consideration of which, or in re- 
spect of which, the bonds are issued, that is subjected to the lien. 

“This can apply, in the present case, only to the first 394 miles of the 
defendants’ road. And asthe lien only applies to this portion, the stipula- 
tion for payment out of net earnings cannot reasonably be applied to any 
other portion of the line.” 

This decision conclusively settles the question as to net earnings, and 
defines the statute contract to be to pay over 5 per cent. of those which 
arise from the aided roads, or aided portion of a company’s road, without 
including the earnings of the non-aided parts. 

The provision for the application of all compensation for services ren- 
dered to the Government is in the same section of the act of 1862, and in 
the same connection as that of the 5 per cent. net earnings, and is in sub- 
stantially the same language. Ifthe latter does not apply to the non-aided 
portions of the roads, as the Supreme Court holds, we are unable to see 

how the former can be construed so toapply. In both matters alike 
15 the statute was dealing only with the roads to be built with Gov- 

ernment aid and not with any additional roads and business which 
the companies might undertake in the future. 

In the case of the United States v. Denver Pacific Railway Company 
(99 U.S., 460), the Supreme Court apply the principles of the Kansas 
Pacific Railway decision to compensation for services as well as to net 
earnings. The road of the Denver company was part of that which the 
Kansas company was authorized by Congress to build over the public 
domain under the acts of 1862 and 1864, as to which the rights and privi- 
leges of the latter were transferred to the former company, “subject to all 
the obligations pertaining to said part of its line” (act of March 3, 1869, 
ch. 127, 15 Stat. L.., 324), but it was from that part of the Kansas com- 
pany’s line the building of which the Government did not aid by the issue 
of bonds. The action by the company was. for compensation for services 
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and the Government filed a counter-claim for 5 per cent. of the net earn- 
ings. ‘The court said, “the decision in this case is controlled by United 
States vs. Kansas Pacific Railway Company” (99 U.S8., 455); and they 
held that the United States was neither entitled to recover 5 per cent. of 
its net earnings nor to retain any part of what was due to it from the 
Government as compensation for services, 

This court so understood the effect of the decisions of the Supreme Court 
when it had before it the cases of Union Pacific Railway and the Central 
Branch Union Pacific Railroad Company (16 C. Cls., 353), and so held. 
From the decision of the court in those cases no appeal was taken and the 
ruling was acquiesced in. 

So, again, in the Union Pacific Railway Case (20 C, Cls., 102) we said 
in reference to those provisions of the subsidy acts: “These provisions 
apply not only to the Union Pacific Division, but also to the 39542 miles 
of the Kansas Pacific Division which were aided by the Government. 
They do not apply to the other 245), miles of said road, nor tothe Denver 
Pacifie Division,” which were not aided under those acts, although both 
were operated by the Union Pacific Railway Company. The potat now 
in issue was not argued or raised in the latter case, the only matter in eon- 
troversy in regard to that branch of the case being as to what proportion 
of the net earnings of the whole line of the road should be paid on ae- 
count of the aided portion. It seemed to be conceded that the subsidy 
acts did not apply to the non-aided portion of the road. On appeal no 
exception was taken to the action of this court in that particular. 

On the part of the defendants it is now claimed that they are required 
by section 2 of the act of 1878 (1 Sup. R.S., 320) to retain the whole 
amount of compensation due from them to the claimant for services rendered 
the Government by said company over all its roads and branches, including 
those parts which have never received any aid from the United States under 
the acts of 1862 and 1864, and which are chartered, run, and operated 
under the laws of the State of California or other local laws. 

In the Sinking Fund Cases (99 U.S., 718) the Supreme Court held that 
“the United States cannot, any more than a State, interfere with private 
rights, except for legitimate governmental purposes. They are not in- 
cluded within the constitutional prohibition which prevents States from 
passing laws impairing the obligations of contracts, but equally with the 
States they are prohibited from depriving persons or corporations of 

property without due process of law.” 
16 The opinion in that case proceeds upon the ground that while 
Congress might so regulate the affairs of the aided companies 
within the scope of the contract acts of 1862 and 1864 as to require a sink- 
ing fund for the payment of the subsidy bonds to be established from 
their earnings, any requirement materially altering the contract would be 
held unconstitutional and of no effeet. 

‘The Chief Justice says, in the same opinion : 

“The contract of the company in respect to the subsidy is to pay both 
principal and interest when the principal matures, unless the debt is sooner 
discharged by the application of one-half the compensation for transporta- 
tion and other service rendered for the Government, and the 5 per cent. of 
net earnings as specified in the charter.” 

We have already seen that the court decided in the Kansas Pacific Rail- 
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road case (99 U. S., 457), that the 5 per cent. of net earnings, according to 
the charter, was to be paid only out of the net earnings of the aided part 
of the companies’ roads, and that the same construction applies with like 
force to the earnings of the companies for services tothe Government. The 
earnings, therefore, of the non-subsidized parts are held by the Supreme 
Court to be outside of the contract. To require the companies then, to pay 
into the sinking fund money earned by them in other business or on other 
roads chartered by State authority and not aided by the National Govern- 
ment, would seem to be a material alteration of the contract, which Con- 
grees could not make without the consent of the other contracting parties, 
if it so intended, which is not to be presumed. 


A rule of interpretation for such a case is presented by Judge Story, © 


when, speaking for the Supreme Court, in United States v. Coombs (12 
Peters, 75), he says, in reference to a section of an act of Congress then 
under consideration : 

“Tf the section admits of two interpretations, one of which brings it 
within and the other presses it beyond the constitutional authority of Con- 
gress, it will become our duty to adopt the former constructiou ; because a 
presumption never ought to be indulged that Congress meant to exercise 
or usurp any unconstitutional authority, unless that conclusion: is forced 
upon the court by language altogether unambiguous.” 

The second section of the act of 1878 (the Thurman act) is as follows: 

“Sec. 2. That the whole amount of compensation which may, from time 
to time, be due to said several railroad companies respectively for services 
rendered for the Government shall be retained by the United States, one- 
half thereof to be presently applied to the liquidation of the interest paid 
and to be paid by the United States upon the bonds so issued by it as 
aforesaid, to each of said corporations severally, and the other half thereof 
to be turned into the sinking fund hereinafter provided, for the uses therein 
mentioned.” | | 

Taken wholly by itself the, language of this section is broad enough to 
sustain the position urged on behalfof the defendants. But that is a nar- 
row and superficial view, not to be adopted if the words can be otherwise 
so interpreted as not to conflict with contract relations and constitutional 
limitations. The act was passed “to alter and amend the act of 1862and 
the act of 1864.” Section 13 expressly enacts “that each and every of 
the provisions in this act contained shall severally and respectively be 
deemed, taken, and held as in alteration and amendment of said act of 
1862, and of 1864, respectively, and both of said acts.” It must, there- 
fore, be taken, read, and construed with reference to the pre-existing acts, 
and in the light of the judicial decisions thereon. “ The correct rule of 
interpretation,” says the Supreme Court in United States v. Freeman (3 

Howard, 564), “is that if divers statutes relate to the same thing 
17 they ought to be all taken into consideration in construing any one 

of them, and it is an established rule of law that all acts in pari 
materia are to be taken together as if they were one law. 

The only subject-matter of the contract acts of 1862 and 1864 was the 
building of roads to be aided by the United States, and the language of 
the act of 1878 must be held to be confined to the same subject-matter. 
It is not an unreasonable construction, therefore, to hold, in view of the 
decision of the Supreme Court, that the words of the second section of the 


UNITED STATES VS. CENTRAL PACIFIC RAILROAD CO. 19 


act of 1878, “ The whole amount of compensation which may from time 
to time be due to said several railroad companies respectively for services 
rendered for the Government,” were intended to apply only to the same 
services mentioned in the former acts, and were not used for the purpus 
of introducing a new and additional service not contemplated by XS 
acts. That is, the word “ whole,” like the word “all” in the act of 1862, 
and the words “ one-half” in the act of 1864 may be held to qualify “com- 
pensation” and not “services.” Thus read, the word “services” would 
be interpreted alike in all these acts as applicable only to services on the 
aided portions of the roads. 

Had Congress intended. by the act of 1878 to apply its provisions to 
services not included in the former acts and beyond the terms of the con- 
tract, it must be presumed that so great and so important a change would 
have been more explicitly set out. 

This interpretation is in harmony with the rules of construction of stat- 
utes and the decisions of the Supreme Court, and brings the terms of the 
act within the limitations of the Constitution. 

The result is, that the demurrer is overruled, and judgment will be 
entered for the claimants unless the defendants elect to plead to the 
petition. 

Nott, J., did not sit in this case, and took no part in the decision. 


18 V .—Final judgment. 


At a Court of Claims held in the city of Washington on the 8th day of 
March, A. D. 1886, judgment was ordered to be entered up as follows : 

The demurrer of the defendants to the claimant’s petition having been 
overruled on the Ist inst., andthe defendants declining to plead further, 
it is ordered, on motion of Thomas Simons, esq., for the claimant, that 
judgment be entered as follows : 

The court, on due consideration of the premises, find for the claimant, 
and do order, adjudge, and decree that the said The Central Pacific Rail- 
road Company, do have and recover of and from the United States the 
sum of twenty-two thousand four hundred and fifty-three ,43, dollars. 

($22,453.83.) 

By THE Court. 


19 V1.—Application for and allowance of appeal—.Filed March 8, 
1886. 


From the judgment rendered in the above-entitled cause on the 8th day 
of March, 1886, in favor of claimant, the defendants, by their Attorney- 
General, on the 8th day of March, 1886, make application for, and give 
notice of an appeal to, the Supreme Court of the United States. 

R. A. HOWARD, 


Assistant Attorney-General. 


And now, to wit, March 8, 1886, it is ordered that the appeal be allowed 
as prayed for. 


WILLIAM A. RICHARDSON, 
Chief Justice. 
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90 In the Court of Claims. 


THE CENTRAL PacriFic RAILROAD COMPANY ) 
vs. » No. 14711. 
THE UNITED STATES. 


I, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the afore- 
said cause, of the order of court overruling demurrer, of the opinion of 
the court on demurrer, of the judgment of the court, of the application of 
defendants for, and the allowance of, appeal to the Supreme Court of the 
United States. | 

In testimony whereof I have hereunto set my hand and affixed the seal 
of the said Court of Claims at Washington City this 13th day of March, 
1886. 

[SEAL. | JOHN RANDOLPH, 

Ass’t Olerk Court of Claims. 

(Indorsement on cover: ) No. 1291. The United States, appellant, vs. 
The Central Pacific Railroad Company. Court of Claims. Filed March 
15, 1886. 
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Supreme Court of the United States. 


THE UNITED STATES OF AMERICA, Appellant, 


! 
| 
ag’t | / 2 | / 


THE CENTRAL PACIFIC RAILROAD COMPANY. 


The appellee moves the court, that the above-entitled cause 
be advanced on the docket, and an early day set for the argu- 
ment and the determination thereof for the followiug reasons: 

The appellee brought the suit in the Court of Claims for 
compensation for services rendered to the United States by it 
upon certain parts of the railroad lines, owned or controlled by 
it, in pursuance of an argreement with the Secretary of the 
Treasury, to obtain a determination in this court as soon as 
possible of the following matter in controversy. 

Accounts of the company for service, (rendered during the 
period since June, 1880 0n about 2100 miles of road, operated 
by it, as to which it has never received aid in bonds under the 
acts of 1862 and 1864; 12St., 489; 13 St., 356), amounting 
at the date of suit to upwards of $900,000, and which have 
since accumulated at the rate of about $35,000 per month, are 
suspended in the hands of the accounting officers of the gov- 
ernment, because the Secretary of the Treasury holds that the 
amounts found due thereon are not payable to the company, 
but are required, by section 5260 of the Revised Statutes to 
be withheld, and by the second section of the act of May 7, 1878, 
(20 St., 56), to be retained and applied as therein directed. 

If the Secretary is right, it 1s of great importance to the 
company, as well as to the government and its other creditors, 
that the amount belonging to the sinking fund should be in- 
vested therein, as soon as possible, so asto become produc- 
itve. 


[f the Secretary is not right, the company ought to have been 
promptly paid when the accounts were rendered, and should 
not be longer subjected to the hardship of having its conipen 
sation withheld for services extending over a period of six 
years 

The attention of the court is respectfully. directed to the 
provisions of section 5261 of the Revised Statutes. as applica 
bie to the suit of the company, and as further justifying this 
motion. 

MCDONALD, SIMONS & BRIGHT 


Attorneys for Appellee. 
; f+ 
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OcroBER TERM, 1885. 
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Iu the Supreme Court of the Wnited States. 


OctToBER TERM, 1885. 


THE UNITED STATES, APPELLANT, 
v8. | 
CENTRAL Pactric RAILROAD Com- 


pany, appellee. 
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’ ’ ’ No. 1291, 
CENTRAL Pacrric RAILROAD Com- 


THe UNITED STATES, APPELLANT, ) 
| 
| 

pany, appellee. j 


APPEAL FROM THE COURT OF CLAIMS. 


Comes A. H. Garland, Attorney-General of the United 
States, and presents here to the court a copy of a letter 
from the Secretary of the Treasury (the original being 
on file in the Department of Justice), showing the im- 
portance of an early decision of the above-entitled cause ; 
and believing it to be to the interest of the Government 
to have such cause disposed of as soon as possible, he 
moves the court to advance the cause on the docket, that 
the same may be as speedily heard as the rules of the 
court will permit. 

Respectfully submitted. 

A. H. GARLAND, 
Attorney-General of the United States. 
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TREASURY DEPARTMENT, 
OFFICE OF THE SECRETARY, 
Washington, D. C., March 12, 1886. 

Sir: In the case of the Central Pacific Railroad Com- 
pany against the United States, recently decided in the 
Court of Claims, and in which I am informed an appeal 
has been taken to the Supreme Court of the United States, 
I invite your attention to the desirability of a speedy ter- 
mination of the questions involved in the case in the 
appellate court. 

Because of the pendency of this action the settlement 
of very many accounts, involving large sums of money, 
have been delayed in the Treasury Department, and the 
number is constantly accumulating. If, under the rules 
and practice of the court and the statutes giving cases of 
this character a preference, the cause can be advanced upon 
the calendar and disposed of at an early day, I would sug- 
gest that action be taken by the Department of Justice to 
secure such a result. 

) Very respectfully, 

: D. MANNING, 


Secretary. 


JAMES HMOKENNEY. 
CLERK, 
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STATEMENT OF THE CASE, 


On November 24, 1885, the Central Pacific Railroad 
Company filed its petition in the Court of Claims against 
the United States to recover compensation for services 


performed for the United States in transportation over 


those portions of its railroad in the building of which it 
has not been aided by the Government. On December 
16, 1885, the defendants demurred tv the petition, upon 
the ground that it does not allege facts sufficient to consti- 
tute a cause of action. This demurrer was overruled by 
the court, and from the judgment overruling the same an 
appeal has been taken to this court. 
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ASSIGNMENT OF ERROR. 

It is respectfully submitted that the Court of Claims 
erred in overruling the demurrer to the plaintiff’s peti- 
tion. 

ARGUMENT, 

The question in controversy is as to the proper con- 
struction of the act approved May 7, 1878, commonly 
called the “ Thurman act,” and especially the second see- 
tion thereof. | 

The second section of said act provides : 

That the whole amount of compensation which 

may, from time to time, be due to said several rail- 
read companies respectively for services rendered for 

the Government shall be retained by the United 

States, one-half thereof to be presently applied to the 

liquidation of the interest paid and to be paid by the 

United States upon the bonds so issued by it as afore- 

said, to each of said corporations severally, and the 

other half thereot to be tarned into the sinking-fund 
hereinafter provided, for the uses therein mentioned. 


The title of said act reads as follows: 


An act to alter and amend the act entitled “ An act 

| to aid in the construction of a railroad and telegraph 

| line from the Missouri River to the Pacific Ocean, 
and to secure to the Government the use of the same 
for postal, military, and other purposes,” approved 
July 1, 1862, and also to alter and amend the act of 
Congress approved July 2, 1864, in amendment of 
said first-named act. 


The last four paragraphs of the preamble to said act 
are as follows: 


Whereas the total liabilities (exclusive of interest 
to accrue) to all creditors, including the United 
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States, of the said Central Pacific Railroad Company, 
amount in the aggregate to more than $96,000,000, 
and those of the said Union Pacific Railroad Com- 
pany to more than $88,000,000; and 

Whereas the UnitedeStates, in view of the indebt- 
edness and operations of said several railroad com- 
panies respectively, and of the disposition of their 
respective incomes, are not and cannot without fur- 
ther legislation be secure in their interests in and 
concerning said respective railroads and corporations, 
either as mentioned in said acts or otherwise; and 

Whereas a due regard to the rights of said several 
companies respectively, as mentioned in said act of 
1862, as well as just security to the United States in 
the premises, and in respect of all the matters set 
forth in said act, require that the said act of 1862 be 
altered and amended as hereinafter enacted ; and 

Whereas by reason of the premises also, as well 
as for other causes of public good and justice, the 
powers provided and reserved in said act of 1864 tor 
the amendment and alteration thereof ought also to 
be exercised as hereinafter enacted. 

If there should be any doubt as to the intention of 
Congress in enacting this legislation, or if it should be 
contended that the language of the second section is sus- 
ceptible of a broad or a narrow construction, resort may 
‘be properly had to the title and preamble. As to the 
title, the better opinion seems to be that it may be referred 
to in a doubtful case in aid of the inquiry into the legisla- 
tive intent (Bishop on the Written laws, section 46). 

As showing the inducements to the act, the preamble 
may have a decisive weight in a doubtful case. We look 
to this introductory matter for the general intent of the 
legislation, the reason and principles upon which the law 
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proceeds, so that to the extent these can influence the in- 
terpretation, the preamble becomes important (Bishop, 
sections 48 and 49. See also United States vs. Union 
Pacific Railroad, 91 U. S., p. 82). 

Taking the title and preamble together, they show that 
the object of the act was to create in the Treasury of the 
United States a sinking fund for the purposes of paying, 
as far as it would suffice, the debts of the Union Pacifie 
and Central Pacific Railroad Companies. It having been 
decided that the acts of 1862 and 1864 must be construed 
together, the subsequent act of 1878 must be interpreted 
with them. In the “sinking-fund cases” (99 U.S., 700), 
that part of the act of 1878 establishing a sinking fund 
in the Treasury was declared constitutional, The estab- 
lishment of the fund being conceded, are tle provisions as 
to what shall constitute the fund constitutional? The 
contention on the other side seems to be, first, that the act 
will bear the construction that the one-half compensation 
for services must be, and was intended to be, limited to 
the aided portions of the road, and, second, that if it is 
sought to extend the contribution to the sinking fund to 
the entire income of the company, it is in violation of the 
contract and a transgression of legislative power. 

To the first we answer that, keeping in mind thetitle and 
preamble, if there is any ambiguity in the language of the 
statutes, there can be no doubt it was intended that the 
fund should be made from the entire income of the road 
irrespective of the source from whence derived. Section 
1 is as follows: 


Be it enacted by the Senate and House of Represent- 
atives of the United States of America in Congress 
assembled, ‘That the net earnings mentioned in said 
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act of 1862, of said railroad companies respectively, 
shall be ascertained by deducting from the gross 
amount of their earnings respectively the necessary 
expenses actually paid within the year in operating 
the same and keeping the same in a state of repair, 
and also the sum paid by them respectively within 
the year in discharge of interest on their first-mort- 
gage bonds, whose lien has priority over the lien of 
the United States, and excluding from consideration 
all sums owing or paid by said companies respectively 
for interest upon any other portion of their indebted- 
ness ; and the foregoing provisions shall be deemed 
and taken as an amendment of said act of 1864, as 
well as of said act of 1862. This section shall take 
effect on the 30th day of June next, and be applica- 
ble to all computations of net earnings thereafter ; 
but it shall not affect any right of the United States 
or of either of said railroad companies existing prior 
thereto. 
Section 2 is as follows: | 

That the whole amount of compensation which 
may from time to time be due to said several rail- 
road companies respectively for services rendered 
for the Government shall be retained by the United 
States, one-half thereof to be presently applied to the 
liquidation of the interest paid and to be paid by the 
United States upon the bonds so issued by it as afore- 
said to each of said corporations severally, and the 
other half thereof to be turned into the sinking fund 
hereinafter provided, for the uses therein mentioned. 


Section 4 is as follows: 

That there shall be carried to the credit of said 
fund, on the Ist day of February of each year, the 
one-half of the compensation for services hereinbe- 
fore named, rendered for the Government by said 
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Central Pacific Railroad Company, not applied in 
liquidation of interest ; and, in addition thereto, the 
“said company ‘shall on said day in each year, pay into 
the Treasury, to the credit of said sinking fund, the 
sum of $1,200,000, or so much thereof as shall be 
necessary to make the 5 percentum of the net earn- 
ings of its road payable to the United States under 
said act of 1862, and the whole sum earned by it as 
compensation for services rendered for the United 
States, together with the sum by this section required 
to be paid, amount in the aggregate to 25 percentum 
of the whole net earnings of said railroad company, 
ascertained and defined as hereinbefore provided, for 
the year ending on the 3lst day of December next 
preceding. That there shall be carried to the credit 
of the said fund, on the Ist day of February in each 
year, the one-half of the compensation for services 
hereinbefore named, rendered for the Government by 
said Union Pacific Railroad Company, not applied 
in liquidation of interest ; and, in addition thereto, 
the said company shall, on said day in each year, pay 
into the Treasury, to the credit of said sinking fund, 
the sum of $850,000, or so much thereof as shall be 
necessary to make the 5 percentum of the net earn- 
ings of its said road payable to the United States 
under said act of 1862, and the whole sum earned by 
it as compensation for services rendered for the United 
States, together with the sum by this section required 
to be paid, amount in the aggregate to 25 percentum 
of the whole net earnings of said railroad company, 
ascertained and defined as hereinbefore provided for 
the year ending on the 31st day of December next 


preceding. 


Section 9 is as follows: 


That all sums due to the United States from any 
of said companies respectively, whether payable pres- 
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ently or not, and all sums required to be paid to the 
United States, or into the Treasury, or into said sink- 
ing fund under this act, or under the acts hereinbe- 
fore referred to, or otherwise, are hereby declared to 
be a lien upon all the property, estate, rights, and 
franchises of every description granted or conveyed 
by the United States to any of said .companies, re- 
spectively or jointly, and also upon all the estates 
and property, real, personal, and mixed, assets, and 
income of the said several railroad companies respect- 
ively, from whatever source derived, subject to any 
lawfully prior and paramount mortgage, lien, or claim 
thereon. But this section shall not be construed to 
prevent said companies respectively from using and 
disposing of any of their property or assets in the 
ordinary, proper, and lawful course of their current 
business, in good faith and for valuable considera- 
tion. 


But we submit that there is no ambiguity in the second 
section. The chief justice of the Court of Claims in de- 
livering his opinion admits that, taken wholly by itself, 
the language of this section is broad enough to sustain the 
position urged on behalf of the United States. There is 
no better rule by which to arrive at the meaning and in- 
tention of a law than to abide by the words which the law- 
maker has used. Where a law is plain and unambiguous, 
whether it be expressed in general or limited terms, the 
legislature should be intended to mean what they have 
plainly expressed, and consequently no room is left for con- 
struction (United States vs. Fisher, 2 Cranch, 386). The 
words of a statute, if of common use, are to be taken in 
their natural, plain, obvious, and ordinary signification 
and import (1 Wheaton, 326). The current of authority 


8 


at the present day is in favor of reading statutes according 
to the natural and most obvious import of the language, 
without resorting to subtle and forced construction for the 
purpose of either limiting or extending their operations 
(20 Wendell, 561). 

But it is claimed that if the construction for which we 
contend be correct, then the act is in violation of a con- 
tract; and that it has been decided in several cases by the 
Supreme Court and the Court of Claims that only so much 
of the company’s road as was built with the aid of the 
bonds can be called upon to contribute. 

To this we answer that the cases in the Supreme Court 
were decided before the passage of the “Thurman act,” 
and in the case in 16 Court of Claims the exact question 
raised here does not seem to have been presented to the 
court. In the case 99 U.S., 700, the point at issue here 
was expressly reserved. If, then, a proper construction 
of all the acts of 1862, 1864, and 1878 permits, under the 
express reservation of the power to alter and amend, the 
rearrangement of the contract, it seems they could impose 
the obligation to secure the payment of the debt to the 
Government, both principal and interest, upon all the 
property and income of the road. 

It is evident that the ability to purchase and lease other 
roads came from the standing given the original road by 
the several bounties of the Government. It is shown by 
their statements and accounts that much of the resources 
of the aided road were mingled with and contributed to 
the success and prosperity of the non-aided roads. Cer- 
tainly the Government would have the right to follow 
the earnings of the original road into whosoever hands 
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they might be, and to subject the property in which these 
earnings had been invested to the contribution established 
by the act of 1878. (National Bank vs. Insurance Com- 
pany, 104 U.S., 54; United States vs. State Bank, 96 U. 
—§., 30; Cook vs. Tullis, 18 Wall., 332.) 

In conclusion, I beg leave to invite the special attention 
of the court to the document hereto appended as affording 
valuable information and suggestions upon the question 
now under consideration. 

Very respectfully, 
JJHN GOODE, 
Solicitor- General. 
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APPEN DIX. 
(Cireular. Pacific Railroad earnings. } 


TREASURY DEPARTMENT, 
OFFICE OF THE SECRETARY, 
Washington, D. C., September 11, 1885. 
The following decision of the Second Comptroller of the 
Treasury in regard to compensation due the Central Pa- 
cific Railroad Company for services rendered for the Gov- 
ernment, is published for the information and guidance 
of all concerned : 
TREASURY DEPARTMENT, 
SECOND COMPTROLLER’S OFFICE, 
Washington, D. C., August 28, 1885. 
In the matter of the motion of the Central Pacific Rail- 
road Company, before the Secretary of the Treasury, 
for a revocation or modification of Department order 
or circular of January 12, 1884, with reference to the 
disposition to be made of the earnings of the compan, 
for Government transportation. 


REPORT. 


The Central Pacific Railroad Company was originally 
incorporated under the laws of the State of California, 
srior to July 1, 1862, but its corporate powers were en- 
hand by an act of Congress, approved July 1, 1862, en- 
titled “An act to aid in the construction of a railroad and 
telegraph line from the Missouri River to the Pacific 
Ocean, and to secure to the Government the use of the 

(11) 
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same for postal, military, and other purposes ;” and fur- 
ther corporate rights and privileges were conferred upon 
it by an act of Congress, approved July 2, 1864, entitled 
“An act to amend the act of 1862.” 

The company accepted of all the conditions imposed and 
benefits conferred by these enactments, and is, therefore, 
to that extent to be regarded in the same light as if 
primarily incorporated by act of Congress. 

By the provisions of these acts Government aid was ex- 
tended to the company in the construction of its road to 
the extent of a free grant of a right of way through the 
public lands, together with ten alternate sections per mile 
on each side of the road on the line thereof, within the 
limits of 20 miles, and a loan of $16,000 per mile in 
Government bonds for each mile of the completed road, 
which, by the act of 1862, was made a first lien upon the 
property of the company ; but by the act of 1864 the lien 
was postponed to that of a mortgage of an equal amount 
executed by the company. 

By section 6 of the act of 1862, it was provided that 
the grants made to the company were upon the condition 
that the company should pay the bonds at maturity, and 
should at all times transmit dispatches over their telegraph 
lines, and transport mails, troops, munitions of war, su 
plies, and public stores upon their railroad line for the 
Government whenever required to do so by any depart- 
ment thereof, and that the Government should have the 
preference in the use of the same for all purposes at fair 
and reasonable rates of compensation, not to exceed the 
amounts paid by private parties for the same kind of serv- 
ice, and it also provided that “all compensation for sery- 
ices rendered for the Government shall be applied to the 


payment of the bonds and interest until the whole amount 
is fully paid.” 

Section 5 of the act of 1864 so far modified this provision 
as to require “that only one-half of the compensation for 
services rendered for the Government by said company 
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shall be required to be applied to the payment of the 
bonds issued by the Government in aid of the construction 
of said road,” 

Section 6 of the act of 1862 also provided that after the 
road was completed, and until the Government bonds and 
interest were paid, “at least 5 per centum of the net 
earnings of said road shall also be annually applied to the 
payment thereof.” 

The road was completed to Ogden and a junetion there 
effected with the Union Pacifie road in or about the year 
1869. The number of miles constructed by aid of land 
grants and Government loans was 864. 

About the time of the completion of its road the com- 
pany adopted the policy of leasing or constructing branch 
and parallel lines, in aid of some of which land grants 
were issued, pursuant to various acts of Congress, and this 
policy was carried out to such an extent that in 1884 the 
company operated about 2,800 miles, of which it owned 
in round numbers 1,250 miles and leased 1,550 miles. 
Of the 2,800 miles operated by the company, 1,600 miles 
were what were termed land-grant roads. 

Very svon after the completion of its road, the question 
came before the accounting officers in the Treasury De- 
partment as to the basis upon which compensation for 
Government services was to be computed and retained for 
the payment of its bonds and interest, under the acts of 
1862 and 1864; that is, whether one-half of the compen- 
sation earned by the company in the service of the Gov- 
ernment upon its entire system of roads, including non- 
aided as well as aided lines, should be retained by the 
Secretary of the Treasury and applied in payment pro 
tanto of the interest falling due annually upon the bonds 
of the United States issued in aid of the company, or 
whether these earnings should not be apportioned pro rata 
between the bonded and the non-bonded portions of the 
company’s roads, and only one-half of the amount earned 
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upon the bonded portion be retained for the purposes 
aforesaid. 

It was then held by the accounting officers that one-half 
of the entire earnings of the company in the Government 
service, without reference to anv discrimination between 
aided and non-aided lines, should be retained and applied 
as aforesaid. 

This construction of the acts of 1862 and 1864 was 
acquiesced in by the company, and, so far as I can learn, 
no objection or protest was made or entered against this 
action of the accounting officers. 

The entire Government loan being upwards of 
$27,000,000, and the interest upon it being over 
$1,600,000, the amounts to be applied under this con- 
struction of the law proved to be entirely inadequate to ex- 
tinguish the interest annually falling due upon the bonds 
of the Government issued to the company ; and in 1873 
interest had accrued thereon, and remained unpaid, to the 
amount of several millions of dollars, which the revenues 
due to the company from the United States, under the 
acts of 1862 and 1864, were insufficient to liquidate. 
This evidently led to the passayve of the act of 1873, the 
second section of which, subsequently incorporated in the 
Revised Statutes, section 5260, directed the Secretary of 
the Treasury to withhold all payments to any railroad 
company and its assigns on account of freights or trans- 
portation over their respective roads of any kind to the 
amount of payments made by the United States for in- 
terest upon bonds of the United States issued to any such 
company and which shall not have been reimbursed, to- 
gether with the 5 per centum of the net earnings due 
and not applied as provided by law. And a subsequent 
section provided that the company might bring suit in 
the Court of Claims to recover the price of such freight 
or transportation, and in such suit the right of the com- 
pany to recover the same upon the law and the facts of 
the case should be determined and also the rights of the 
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United States upon the merits of all the points presented 
by it in answer thereto. 

It was apparently the view of Congress that the unpaid 
accrued interest upon the Government subsidy bonds con- 
stituted a debt of the company to the United States, which 
was then due and payable, and which might be offset 
against the one-half of the earnings of the company for 
Government transportation, which the act of 1864 required 
to be paid to the company ; and that by directing the See- 
retary of the Treasury to withhold payment and compel- 
ling the company to resort to the Court of Claims to re- 
cover the moneys due it, under the act of 1864, this set- 
off might be made available. | 

But the Supreme Court of the United States, in the ease 
against the Union Pacifie Railroad Company, decided in Oc- 
tober, 1875 (91 U. S., 72), held that the company could 
not be required to pay the interest annually accruing upon 
its bonds until the maturity of the principal, which would 
not occur until 1897, and the object which the Federal 
legislature sought to accomplish by the passage of the act 
of 1873 was thereby frustrated. 

Meanwhile the accrued interest upon these bonds was 
accumulating at a rapid rate, and in 1878 amounted to 
more than $13,500,000; and Congress again undertook to 
provide some security to the Government against future 
loss from this source, and on May 7, 1878, passed what is 
commonly known as the “ Thurman act,” and which, in 
brier, was entitled “ An act to alter and amend the act of 
1862, and also to alter and amend the act of 1864,” the 
first section of which provided that the net earnings men- 
tioned in the act of 1862 should be ascertained by de- 
ducting from the gross amount of the earnings of the 
company certain items of expenditure enumerated, and 
excluding certain other items named, and that this section 
should take effect June 30, 1878, and be applicable to all 
computations of net earnings thereafter. 

The second section provided “ that the whole amount of 
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compensation which may, from time to time, be due to 
said several railroad companies respectively for services 
rendered for the Government shall be retained by the 
United States, one-half thereof to be presently applied to 
the liquidation of the interest paid and to be paid by the 
United States upon the bonds so issued by it as aforesaid 
to each of said corporations severally, and the other half 
thereof to be turned into the sinking fund hereinafter pro- ! 
vided, for the uses therein mentioned.” 

Section 3 established a sinking fund, and section 4 pro- 
vided “that there shall be carried to the credit of said 
fund on the Ist day of February in each year the one- 
half of compensation for services hereinbefore named ren- 
dered for the Government by said Central Pacific Rail- 
roal Company not applied in liquidation of interest ; and, 
in addition thereto, the said company shall, on said day : 
of each year, pay into the Treasury, to the credit of said | 
sinking fund, the sum of $1,200,000, or so much thereof as 
may be necessary to make the 5 per centum of the net 
arnings of said road, payable to the United States under 
said act of 1862, and the whole sum earned by it, as com- 
pensation for services rendered for the United States, to- 
gether with the sum by this section required to be paid, 
amount in the aggregrate to 25 per centum of the whole 
net earnings of said railroad company, ascertained and de- 
fined as hereinbefore provided, for the year ending on the 
3ist day of December next preceding.” 

Subsequent sections of the act make provision for the 
final disposition of the sinking-fund and for its applica- 
tion eventually to the liquidation of the debts of the com- 
pany, especially those which had priority over the lien of 
the bonds held by the United States. At the time of the 
passage of this act the « company was operating as one sys- 
tem over 2,200 miles of road, being over 1,536 miles in 
excess of the 864 miles originally constructed by Govern- 
ment aid. 

After the passage of the Thurman act, the accounting 
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officers adjusted the accounts of the Central Pacifie Rail- 
road Company for transportation services rendered by it 
over any and all portions of its various lines, without 
reference to the fact whether the same had been built by 
Government aid, and the whole amount of the earnings 
of the company for such transportation was covered into 
the Treasury and applied in the manner required by the 
provisions of that act. And this practice continued until 
May 24, 1883, when the then First Comptroller of the 
Treasury, upon appeal from the decision of the Sixth 
Auditor as to the right of the Utah and Northern Rail- 
way Company to payment for its services in carrying the 
mails of the United States, held that payment must in 
that instance be made by the Government to the railway 
company. The Utah and Northern Railway Company 
was neither owned nor leased by the Union Pacifie Rail- 
road Company, but, in the language of the decision (see 
4 Lawrence, page 188), was “controlled” by that com- 
pany. | 

While the First Comptroller discussed many questions 
which were not pertinent to the decision of the appeal then 
under consideration, and indicated his views thereon, vet, 
in a concluding paragraph of the opinion, he declares that 
“it is not intended to decide any question beyond that 
presented by the facts of this case.” 

This decision of the Comptroller seems to have been 
regarded by the then Secretary of the Treasury as decid- 
ing that the Government had no right, either under the 
act of 1873, or the Thurman act, or the supplementary act 
of March 3, 1879, to withhold payment from the Pacific 
Railroad Companies for transportation services performed 
for the Government, except over such portions thereof as 
had been built by the aid of Government bonds; and a 
circular order or letter to that effect was promulgated by 
the Treasury Department, June 27, 1883. 

The Second Comptroller, however, who had the adjust- 
ment of the accounts of the War and Navy Departments, 
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and of the Indian service, took a different view of the 
question, and held that it was the duty of the See retary 
to withhold payment of all moneys due these companies 
for Government transportation, and adjusted the accounts 
of the companies of which he had jurisdiction in accord- 
ance therewith. 

The Secretary of the Treasury seems to have become 
dissatisfied with the circular letter of June 27, 1883, and 
on January 12, 1884, issued another letter upon the sub- 


ject, which recites that it is deemed advisable to submit 


the question to Congress, and that thereafter all bal- 
ances ascertained by the accounting officers to be due for 
these services should be certified, without suggestion as 
to the mode of payment, and thus reported to the Secre- 
tary subject to the future disposition of Congress. That 
body was then in session, but took no action in the prem- 
ises, and again met and adjourned without providing any 
solution of the question. 

Since January 12, 1884, these accounts have been ad- 
justed and certified in accordance with the provisions of 
the circular of that date; and so far as the y relate to the 
earnings of the Central Pacific Company upon the nou- 
aided portions of its lines, the moneys earned in the Gov- 
ernment service have neither been covered into the 
Treasury and applied as required by the provisions of 
the Thurman act, nor has the company been paid or re- 
ceived any credit for them whatever. This motion has 
therefore been made, in which the company seek, in effect, 
to have the order of January 12, 1884, revoked, and that 
of June 27, 1883, revived and enforced. The motion 
has a very wide scope, and its proper determination in- 
volves the true construction of those provisions of the 
Thurman act which require that all compensation. due the 
company for services rendered the Government shall be 
retained by the Secretary of the Treasury and applied as 
therein directed. 

It is insisted by the counsel for the company that this act 
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is in terms, or by necessary implication, limited in its op- 
eration in this respect to the earnings for Government 
transportation over those portions of the company’s lines 
in aid of which subsidy bonds had been issued, and that 
both the Supreme Court of the United States and the Court 
of Claims have so held in repeated adjudications upon the 
subject. I am unable to assent to this proposition ; but 
if the Federal judiciary have so decided, it should foreclose 
all discussion of the point by the executive branch of the 
Government. I have examined all of the authorities cited 
by counsel, and I do not find that in any of them was 
the precise question here presented considered or decided. 
The cases most confidently relied upon by the company 
are The United States v. Kansas Pacific Railway Company 
(99 U.S., 455; 12 C. Cls., 237); Same v. Denver Pacific 
Railway Company (99 U.S., 460; 13 C. Cls., 382.) Bat 
both of these cases arose before the passage of the Thur- 
man act, and the construction of that act was not, and 
could not have been, the subject of judicial determination. 

In the former case the principal question decided was, 
that the subsidy bonds issued by the Government were 
only a lien upon that portion of the road which had been 
built by the aid thereof; and in the latter case it turned 
out that the railroad company had not been the recipient 
of any subsidy bonds at ail. 

In the former case there was some discussion as to what 
constituted net earnings under the acts of 1862 and 1864, 
and the court reiterated the rule laid down by it in the 
case of The Union Pacific Railroad Company vs. The 
United States (99 U.S., 402); and while that case also 
arose before the Thurman act, it will be observed that the 
court, at page 419, when undertaking to define net earn- 
ings under the acts of 1862 and 1864, says, “ These earn- 
ings, however, must be regarded as embracing all the earn- 
ings aud income derived by the company from the railroad 

roper, and all the appendages and appurtenances thereof, 
including its ferry and bridge at Omaha, its cars, and all 
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its property and apparatus legitimately connected with its 
railroad.” And in the Denver Pacific Railway case, the 
court, in a foot-note, says that the exemption of the road 
from all liability to have its compensation for Government 
transportation withheld is based upon the fact that the 
company was not indebted to the United States ; and At- 
torney-General Devens, in an opinion dated June 18, 1880 
(16 Opinions, 517), advised the retention of all compen- 
sation to the Central Pacific Company, upon all its lines 
and branches, until the question could be judicially deter- 
mined, holding that it was not disposed of in either of the 
cases referred to. 

But the Supreme Court, in later cases, known as the 
“sinking-fund cases” (99 U.S., 700), where the validity 
of the Thurman act was directly assailed, explicitly de- 
clared that the question was stillan open one. They con- 
firm the constitutionality of the Thurman act, and hold 
that the establishment of the sinking fund created by it is 
a reasonable regulation of the administration of the affairs 
of the companies, promotive alike of the interests of the 
public and of the corporators, and is warranted under the 
authority which Congress has, by way of amendment, to 
change or modify the rights, privileges, and immunities 
granted by it; and at page 731 the Chiet Justice says, 
“It is not necessary now to inquire whether, in ascertain- 


ing the net earnings of the company for the purpose of 


fixing the amount of the annual contributions to the sink- 
ing fund, the earnings of all the roads owned by the pres- 


ent corporation are to be taken into account, or only of 


those in aid of which the land grants were made and the 
subsidy bonds issued. The question here is only as to the 
power of Congress to establish the fund at all. If dis- 
putes should ever arise as to the manner of stating the 
accounts, they can be settled at some future time.” 

It is not probable that such language would have been 
used at the very term at which the decisions in the Kansas 
Pacific and the Denver Pacific cases were handed down 
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if the court had regarded those decisions as settling the 
question of the extent to which the Government had the 
right to withhold compensation under the Thurman act. 

The only remaining decision to which my attenticn has 
been: called is that of the Pacific Railroad cases in 16 Court 
of Claims, 353. It was there held that the Thurman act 
did not extend to earnings by the Union Pacific Railway 
of the Kansas Pacific Company which had become con- 
solidated with it on the 24th of January, 1880, and the 
decision was based upon the ground that the consolidation 
had taken place after the passage of the Thurman act, and 
that the Kansas Pacific was nowhere referred to in that 
act; and the court, at page 360, savs, “ We are therefore 
led to the conclusion that section 2 of the act of 1878 was 
intended to apply only to the Union Pacific and Central 
Pacific roads as they then stood, and to their respective lia- 
bilities to the Government based on the bonds issued to 
them, respectively, by the Government.” 

Under this ruling the Government would have the 
right to retain the earnings of the Central Pacific for trans- 
portation over those roads which comprised its lines on 
the 7th day of May, 1878, when the Thurman act was 
passed, which will be found to have included nearly 2,200 
miles of its roadway. | 

If the language employed in the Thurman act is to be 
given its ordinary and obvious meaning, there would seem 
to be but little room for doubt that it was the intention 
of Congress that the United States should retain the whole 
amount of compensation which might, from time to time, 
be due to the company from the Government, and that no 
separation or appointment of its earnings between the 
aided and non-aided lines of the company was contem- 
plated by the law-making power. 

It would be difficult to employ words more pointed or 
explicit in this respect than those in which the second sec- 
tion of the act is expressed. And here it may be observed 
that it does not necessarily follow that, if the net earnings 
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referred to in the first and fourth sections of the act should 
be limited to the income of the company derived from the 
operation of the subsidized portion of its lines, the same 
limitation must be applied to the compensation to be re- 
tained ‘under the second section. 

Upon whatever basis the net earnings might be com- 
puted, and whether the compensation due the « company 
from the United States exceeded the 25 per cent. of the 
net earnings provided for in section 4 or not, there were 
manifest reasons of propriety and sound public policy 
which required that the United States should be prohib- 
ited from making any money payments to the company 
on account of its Government service. 

The company then owed the United States more than 
$13,500,000 of accrued interest, and without charging 
the company any interest upon the interest from the time 
when the Government was compelled to liquidate it, yet 


the interest was accruing annually upon the principal of 


the Government subsidy bonds at the rate of over 
$1,600,000. 

It was not probable that the annual earnings of the 
company upon all its lines, of every character, in the 
Government service would ever equal this sum, to say 
nothing of the amount which must annually be reserved 
in order to extinguish the accrued interest upon the ma- 


turity of the bonds. This would ns in any view of 


the question, the reservation by the United States of the 
sum of $2,300,000 annually, but as matter of fact the 
total compensation due the company from the United 
States, in any one year, has not exceeded one-half of that 
sum. 

Take, for example, the earnings of the company as 
shown by the Railroad Commissioner’s report for the year 
which ended June 30, 1884, and we find that the charges 
of the company for Government transportation amounted 
to $218,478.26, which, if prorated over the aided and non- 
aided lines, gives $403,241.26 as the share of the former, 
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and $515,237 as that of the latter. The net earnings of 
the aided line were $2,646,122.76, 25 per cent. of which 
is $661,530.69. 

If the position of the company is tenable, the United 
States could not retain more than this amount from the 
moneys due from the Government to the company, but 
would be compelled to pay to the company, in cash, 
$256,947.57, although there was still due the United 
States from the company, for interest which had accrued 
in that same year, the sum of $1,000,000, which was un- 
provided for. 

It is not probable that Congress, which was charged 
with the duty of protecting the public funds from loss or 
waste, ever ard any such consequences to flow from 
an enactment the declared purpose of which was to pro- 
vide adequate security for the Government. 

One of the plain objects of the Thurman act was to put 
a stop to the further payment by the Government of 
money to a corporation which was largely its debtor. It 
had undertaken to accomplish this by the passage of the 
act of 1873, section 5260 of the Revised Statutes, but un- 
der the decisions of the Court of Claims this statute af- 
forded no adequate remedy, and Congress was again called 
upon to legislate upon the subject, and the result was the 
passage of the act in question. 

The change of language or form of expression from the 
act of 1862 is also significant. In section 6 of that act, 
which relates to the Government service and compensation 
therefor, and also to the retention of 5 per cent. of the net 
earnings, the reference in each case is to the road built by 
Government aid, while the reference in section 2 of the 
Thurman act is to the amount of compensation which 
may be due to the company from the United States. 

There are also other internal evidences, furnished by 
the act of 1878, which lead to the same conclusion. The 
fourth section speaks of the earnings in the Government 
service as “the whole sum earned by it (the company) as 
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compensation for services rendered for the United States.” 
It - provides as the maximum amount to be contrib- 
uted by the company to the sinking-fund the sum of 
$1,200,000, which, with the whole sum earned in the 
Government service and the 5 per cent. of net earnings, 
was designed to make up in the aggregate 25 per cent. of 
the net earnings of the company. But no such sum 
would have been necessary if the present contention of 
the company is well founded, for the reports of that year 
show that, computing the amount due the company from 
the United States and the 5 per cent. of net earnings upon 
the basis which the company now insists upon, they would 
amount to within $62,000 of the 25 per cent. of the net 
earnings of the subsidized portion of the road, 

Congress apparently contemplated that the full sum of 
$1,200,000 might be required to make up the 25 per cent. 
of net earnings referred to in the act; but this could only 
happen in case the entire earnings of the company were 
intended ; and, by making the necessary computations, it 
will be found that in each year subsequently the amount 
so required falls but little short of the sum named in the 
act. 

The recitals in the act are also proper to be considered 
in determining its meaning and scope. In this act we find 
various recitals, by way of preamble, and, among others, 
the declaration that the Western Pacifie Railroad Com- 
pany has since its incorporation, and since the original 
incorporation of the Central Pacific Railroad Company, 
become merged in and consolidated with the latter under 
the name of the Central Pacific Railroad Company, and 
that “ divers other railroad companies have been merged 
in and consolidated with said Central Pacific Railroad 
Company.” 

Congress was legislating, not with reference to the Cen- 
tral Pacific Railroad Company as primarily organized, 
consisting only of that line of road which had been con- 
structed by the aid of Government bonds, but it was deal- 
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ing with a company which had already absorbed many 
other companies, and which had taken on a new character 
and incorporated into its railway system so many lines of 
connection that its mileage had increased nearly threefold ; 
and whenever, in the act, it speaks of the earnings of the 
company, or of the compensation due to the company from 
the United States, the language must be construed with 
reference to the existing status of the corporation at the 
time the earnings are realized or the compensation be- 
comes due. Unless this construction is adopted, it will be 
difficult to determine what the net earnings of the aided 
portions of the company’s lines are, or what proportion of 
the compensation due it for Government service has been 
earned upon the aided lines, for the system is managed by 
the company as an entirety, the earnings and expenses 
going into a common pool, and no separation can be made 
which must not depend, in a measure, upon arbitrary 
rules to be adopted by the company. 

If mileage is to be adopted as the standard by which 
the earnings of the subsidized portion of the road are to 
be measured, it would be within the power of the com- 
pany to absorb other connecting and parallel lines in which 
its stockholders may be interested, and the operation of 
which might be less profitable than that of the original 
line of the company, to such an extent as to reduce the 
share of the subsidized portion to a minimum; or, if the 
company owned and controlled parallel lines, it might 
divert the transportation in the Government service over 
those lines, and thus leave nothing due to be retained un- 
der the Thurman act. 

The Auditor of Railroad Accounts, in his report to the 
Secretary of the Interior for the year ending June 30, 
1879, at page 40, appreciating the consequences detri- 
mental to the interests of the Government which would 
result from such a construction of the statute, and after 
demonstrating by reference to the reports of the company 
that the net earnings per mile had been reduced from 
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$6,509.37, in 1874 and 1875, to $4,332.42, in 1877 and 
1878, by an increase of the mileage of the company’s roads, 
says that, “ If the Government 5 per cent. is to be computed 
on the amount of net earnings ascertained on the basis of 
mileage pro rata, these railroad companies have only to 
lease enough unprofitable lines, of which they may be 
themselves the owners, to reduce the Government 5 per 
cent., or 25 per cent. even, to a mere pittance.” 

There can be no question that under section 5260 of the 
Revised Statutes all the moneys due the company on ac- 
count of freight or transportation were to be withheld to 
the amount of payments made by the United States for 
interest upon bonds issued by them to any such company, 
in addition to the 5 per cent. of net earnings which the 
act of 1862 authorized to be retained, and that Congress 
understood that the act of May 7, 1878, was not intended 
to permit the payment of any sums directed to be with- 
held by section 5260 is evidenced by the provision in 
chapter 183 of the laws of 1879, which directs the man- 
ner in which the Secretary of.the Treasury shall make 
the eritries upon the books of the Department in the ad- 
justment of the accounts of the Pacific railroad com- 
panies. It is there provided that, for the proper adjust- 
ment of the accounts of the Central Pacific Company, and 
other companies enumerated, for services which have 
been or might thereafter be performed for the Government 
for transportation of the Army and of the mails, the Sec- 
retary of the Treasury was authorized to make such en- 
tries upon the books of the Department as will carry to 
the credit of said companies the amount so earned, or to be 
earned, by them during each fiscal year, and withheld 
under the provisions of section 5260 of the Revised 
Statutes and the act of Congress approved May 7, 1878. 
The reference here is to the entire earnings of the com- 
pany for Government transportation, without limitation or 
apportionment, and the direction to the Secretary is ex- 
plicit and unequivocal that the whole amount due the 
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company from the United States shall be carried to its 
credit under the acts aforesaid. 

And so in the deficiency bill passed April 30, 1878, 
seven days before the passage of the Thurman act, in the 
clause making an appropriation for the transportation of 
the Army, there was inserted a proviso that no part of 
this sum should be paid to any railroad company, or to its 
assigns, on account of freight or transportation over their 
respective roads, unless there be an excess due such com- 

any after charging the amount of payments made by the 
United States for interest upon the bonds of the United 
States issued to any such company ; but the same shall be 
pe. to the Secretary of the Treasury, to be by him with- 
1eld, as directed by existing law. In this condition of the 
statutes, and the decisions of the courts upon the subject, 
a due regard for the protection of the public interests 
would seem to require the Secretary of the Treasury to 
follow the letter of the law and withhold payment of all 
moneys due the company for Government transportation. 
No injustice will be done, and no loss will acerue to the 
company in consequence of the adoption of this course, 
for all of the moneys withheld will be carried to the credit 
of the company, and either presently applied in the ex- 
tinguishment pro ‘anto of the interest upon the subsidy 
bonds, which it is obligated to pay, or else safely inv ested 
for the benefit of the company, to be ultimately devoted, 
with its accumulation of interest, to the payment of the 
obligations of the company when they mature. The 
debtor company is in no wise harmed, while the Govern- 
ment, as a creditor, is, to this extent, made more secure. 

With reference to the order of the late Secretary of Janu- 
ary 12, 1884, it is difficult to see how it can longer be 
upheld. It was evidently intended only to be temporary 
in its operation, and it anticipated that some explanatory 
or remedial legislation by Congress would be had. But 
two sessions have since passed, and that body has mani- 
fested no disposition to further legislate upon the subject. 
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Under this order an approximate estimate shows that over 
$900,000 are now held in suspenso, having been neither 
paid to the company nor credited to them under the Thur- 
man act. It is clear that the Government cannot prop- 
erly refuse to act at all inthe matter. It should either 
pay this money over to the company, or else it should be 
covered into the Treasury and invested and applied as re- 
quired by the act of 1878. As the result of this review 
of the statutes and decisions upon the subject, I would re- 
spectfully submit the following recommendations : 

First. That the circular letter or order of the Secretary 
of the Treasury of June 27, 1883, and that of January 12, 
1884, be both revoked. 

Second. That the amount of compensation due the 
company for Government service, heretofore audited by 
the accounting officers and not applied because of the 
directions in said order of January 12, 1884, should be 
covered into the Treasury, and one-half thereof applied 
to the extinguishment of interest which has meanwhile 
accrued on the Government subsidy bonds, and the other 
half credited to the sinking fund, as required by the 
Thurman act. 

Third. Hereafter the accounting officers of the Treasury 
adjust the accounts of the company for compensation due 
it for Government transportation, and direct that the whole 
amount of such compensation be rétained by the Secretary 
of the Treasury and applied in the manner pointed out 
by that act. 

Fourth. Nodecision of the Supreme Court of the United 

States affecting the question having been made since the 
opinion of Attorney-General Devens, dated June 18, 1880 
(16 Opinions, 517), was rendered, a further reference of 
the questions here involved to the Department of Justice 
would seem to be unnecessary. 

I. H. MAYNARD, 
Second Comptroller. 
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Department Circular No. 83, of June 27, 1883, and cir- 
cular letter of January 12, 1884, are hereby revoked, and 
all compensation now due, or which may hereafter become 
due, the Central Pacific Railroad Company for services 
rendered for the Government will be withheld and applied 
as indicated in the above decision. 

DANIEL MANNING, 


Secretar y. 
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THE CENTRAI, PACIFIC RAILROAD Co. 


Appeal from the Court of Claims. 
BRIEF FOR THE APPELLEE. 


STATEMENT. 


The appellee brought suit in the Court of Claims to test 
the defendants’ right to withhold compensation earned by it 
in Government service under the circumstances set forth in 
its petition (Rec. pp. 1-12.) The defendants demurred (Rec. 
p. 13) and upon due consideration the court below overruled 
the demurrer (Rec. pp. 13-19) and entered judgment for the 
amount claimed from which the defendants appealed (Rec. 
p. 19.) 

The petition shows that the claimant was incorporated 
June 28, 1861, under the laws of California: that by the act 
of July 1, 1862, and other amendatory acts the defendants, 
for the public interest, made certain propositions (including 
aid by the loan of Government bonds) to it and to other 
companies to induce them to engage in the enterprise of 
constructing a railroad and telegraph line from the Missouri 
River to the Pacific Ocean ; that these proposals were ac- 
cepted by the claimant and so far carried out by it directly 
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or indirectly that it became the responsible proprietor of 
865.66 miles of the bond aided road provided for in said acts 
(Rec. pp. 1-2.) 

In addition to this mileage of bond aided road the claim- 
ant operated during the period from May 7, 1878 to April 1, 
1885, 383.67 miles of road acquired by consolidation with 
other companies and 1791.35 miles of road leased from other 
companies, no part of which had been aided as aforesaid by 
the defendants (Rec. p. 2.) 

The claim is for compensation for services rendered to the 
defendants on the said unaided 2,175.02 miles of road and is 
brought by agreement as a test case (Rec. pp. 3-4-) 


ARGUMENT. 


The question raised by the demurrer is whether anything 
in the second section of the act of May 7, 1878 (20 St. 56.) 
requires, or can lawfully require these earnings to be with- 
held from the company. 

That section is as follows:: 

‘That the whole amount of compensation which may 
from time to time be due said railroad companies respec- 
tively, for services rendered for the Government, shall be 
retained by the United States, one-half thereof to be pres- 
ently applied to the liquidation of the interest paid, and to 
be paid, by the United States upon the bonds so issued by it 
as aforesaid to each of said corporations, severally, and the 
other half thereof to be turned into the sinking fund herein- 
after provided for the uses therein mentioned.”’ 

There is no specification in this language (or elsewhere in 
the act) of the compensation here in question as subject to 
appropriation. The intent to include it as a part of the 
‘‘whole an:ount of compensation’’ mentioned, has to be in- 
ferred from the generality of the expression ‘‘services ren- 
dered for the Government,’’ so that the precise issue raised 
is whether by use of that language it was intended to ap- 
ply toward payment of the debt for bonds loaned to build 
said 865.66 miles of road the compensation for services on 
such aided road only or to appropriate for that purpose the 
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earnings of the company in Government service without 
limitation as the defendants contend. 

There is no conclusiveness and indeed but little strength 
in the latter position, as it is a well settled doctrine of con- 
struction that general words will be limited to the particu- 
lar subject matter intended. Vattelsays: “If the subject 
or matter treated of, will not allow that the terms of a dis- 
position should be taken in their full extent, we should 
limit the sense according as the subject requires (Potter's 
Dwarris 129.) In U.S. vs. Kirby, (74 U.S., 486,) this Court 
said: ‘‘All laws should receive a sensible construction. 
General terms should be so limited in their application as 
nct to lead to injustice, oppression or an absurd consequence. 
It will always therefore be presumed that the legislature in- 
tended exceptions to its language, which would avoid re- 
sults of this character. The reason of the law in such cases 
should prevail over its letter.’’ Again in Reiche vs. 
Smythe, (80 U. S. 164,) the Court said: ‘‘The act of 1866 in 
its terms is comprehensive enough to include birds, and all 
other living things endowed with sensation and the power 
of voluntary motion, and if there had not been previous 
legislation on the subject there might be some justification 
for the position that Congress did not intend to narrow the 
meaning of the language employed. If it be true that it is 
the duty of the Court to ascertain the meaning of the legis- 
lature from the words used in the statute and the subject- 
mrtter to which it relates, there is an equal duty to restrict 
the meaning of general words, whenever it is found neces- 
sary to do so in order to carry out the legislative intention. 
And it is fair to presume in case a special meaning were at- 
tached to certain words in a prior tariff act, that Congress 
intended they should have the same signification when used 
in a subsequent act in relation to the same subject matter.”’ 


Relying on the principles thus laid down the appellee con- 
tends that unless the expression ‘‘services rendered for the 
Government”’ in the act of 1878 is construed as applicable 
only to services on the said bond aided mileage, the injus- 
tice will result of compelling ‘‘the corporation to discharge 
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its obligations in respect to the subsidy bonds otherwise + 
than according to the terms of the contract already made 

in that connection,’’ which this Court in construing this 

very act in the Sinking Fund Cases, (99 U. S., 718-719,) said aa 
could not be done. 

The Court in those cases defined the contract expressed 
in the acts of 1862 and 1864 so far as here material as fol- 
lows : ‘‘The contract of the company in respect to the sub- . 
sidy bonds is to pay both the principal and interest when 
the principal matures unless the debt is sooner discharged 


by the application of one-half the compensation for trans- ce 
portation and other services rendered for the Government 
and the five per centum of net earnings as specified in the - 
charter.’’ 

As the question here presented was not involved in those 
cases, it was not passed upon and it remains to be deter- + 


mined what services the parties to the contract of 1862, in- 
tended to be applied to the discharge of the bond debt. 

The terms of the contract are found in sec. 6 of the act of 
1862, as follows : 

‘“That the grants aforesaid are made upon condition that 
said company shall pay said bonds at maturity * * * * * 
and all compensation for services rendered for the Govern- 
ment shall be applied to the payment of said bonds and in- 
terest until the whole amount is fully paid * * * and af- 
ter said road is completed, until said bonds and interest are 
paid, at least five per centum of the net earnings of said re 
road shall also be annually applied to the payment thereof.’’ 

This was modified by section 5 of the act of July 2, 1864, 
as follows: ‘‘And that only one-half of the compensation 
for services rendered for the Government by said companies i, 
shall be required to be applied to the payment of the bonds 


issued by the Government in aid of the construction of said ‘ 

roads.’’ w 
It will be observed that the expression ‘‘services rendered i 

for the Government’’ employed in the act of 1878 is copied 

literally from the original contract provisions and must " 


therefore as was held in Reiche vs. Smythe be taken there 
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in the same sense in which it was used in the former acts, 
so that in any asvect the question becomes one of construc- 
tion of the original contract. 


It cannot be doubted that the railroad and telegraph line 
mentioned in the 6th section of the act of 1862 was that road 
and line which the company had been authorized to to build 
for each. mile of which a bond loan was promised and 
given, and on which aided mileage the delivery of the bonds 
was declared by the 5th section to constitute a mortgage. 

It is this bond aided road and line and no other on which 
the company is required by section six to render certain de- 
scribed services for the Government with an important con- 
dition of preference. When therefore that section proceeds 
to declare that the company’s services to the Government 
and five per centum of its net earnings shall be applied to 
payment of the bond loan, is it conceivable that any other 
services were contemplated by either party than those al- 
ready described and which were to be rendered on the aided 
road and line ? Surely no other subject matter was then in 
the legislative thought, for the region through which the 
proposed road was to pass was a wilderness and its construc- 
tion was considered so doubtful an experiment that Con- 
gress deemed it necessary in 1864 to offer far greater privi- 
leges and inducements to get the work done. 


In U. S. vs. U. P. R. R. Co., (91 U. S., 79,) this Court de- 
clared that these provisions of the act of 1862 cannot be 
properly construed without reference to the circumstances 
which existed when it was passed and it proceeded to point 
out some of the urgent national necessities which made its 
construction essentially a national undertaking and impelled 
Congress to extend to it unusual liberality in national assis- 
tance and further said ‘‘But the primary object of the Gov- 
ernment was to advance its own interests, and it endeavored 
to engage individual co-operation as a means to an end, the 
securing a road which could be used for its own purposes. 
The obligations therefore which were imposed on the com- 
pany incorporated to build it must depend on the true 
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meaning of the enactment itself viewed in the light of con- 
temporaneous history.”’ 

The essence of this decision is that in the provisions of 
the acts of 1862 and 1864 Congress for the public interest 
intended to deal liberally with the companies and that in 
construing those provisions the courts are to be guided by 
that fact. The defendants’ view would however require the 
court to hold that Congress in 1862 was not content with 
stipulating for payment from the earnings of the road it was 
trying to induce the conipanies to build but was reaching 
out to appropriate their earnings on other roads that it had 
not aided, which would be not merely illiberal but unjust, 
and was not intended, as can be demonstrated from the con- 
tract act itself, for it so happened that one or more of the 
corporations authorized to take part in constructing the pro- 
posed railroad had already a railroad line in operation. The 
Hannibal and St. Joseph R. R. Co. for instance, which 
was authorized to build 100 miles of bond aided road west 
of St. Joseph had already a road extending 206 miles from 
the Mississippi to the Missouri, but Congress was careful to 
provide in the 5th section of the act of 1862 and in the 11th 
section of the act of 1864 that no land or bond subsidy 
should be given on account of any previously constructed 
road, thus confining the benefits of the act to such road 
only as should thereafter be built in accordance with its 
conditions. The only just inference from this can be that 
the burdens of the act were intended to be proportioned to 
the benefits received and that only the bond aided road and 
line therefore was expected to provide for the bond debt. 
The last clause of section 12 of the act of 1862 confirms this 
view as does also the first clause of section 18. 


The fact should not be overlooked in this connection that 
the property of the company here brought into controversy 
was acquired and possessed under State and not under Fed- 
eral authority and is not to be regarded as subject to nat- 
ional control unless it shall appear by the contract to have 
been submitted thereto which will hardly be pretended. 
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a Many other equally strong reasons might be presented to 
sustain the claimant’s construction of the contract in this 
particular but it can hardly be necessary to recite them in 
4 view of the fact that the question has been passed upon by 
this Court in suits which presented it under far more favor- 
Ps able circumstances for the defendants than in the present 

case. 
% The United States brought suit against the Kansas Pa- 
cific R. R. Co. in the Circuit Court in Kansas to recover the 
~ five per centum of net earnings payable under section 6, of 


the act of 1862, claiming it on the earnings of the entire 

| road from Kansas City to Denver, built and operated by the 
” company, whereas the company contended it was recover- 
able only on the earnings of the Eastern 393); miles which 

had been constructed with aid of bonds as provided in the 


sd before mentioned acts. 
Concurrently the Denver Pacific R. R. Co. which as as- 
signee of the last named company had built the connection 


of about 100 miles between Denver and Cheyenne (origi- 
nally authorized to be built by the Kansas Co.) brought 
suit in the Court of Claims to recover the compensation 
earned by it in services rendered for the Government on its 
road, which the Secretary of the Treasury had withheld. 
The defendants filed a counter claim for five per centum of 


the net earnings on said road. 


? 
Inasmuch as the assignment by the Kansas Co. to the 
+ Denver Co. (ratified by Act March 3, 1869, 15 Stat., 324), 
was on condition that the assignee shouid be subject to all 
the obligations of the assignor toward the United States at- 
taching to that part of the grant assigned, the vital question 
was whether the Kansas Co. which had been authorized to 
construct a road from Kansas City to connect with the 
Union Pacific Co’s. road at Cheyenne, with right of way, and 
land grant for the entire distance, but with bond subsidy for 
~ 


a distance only of 393i; miles from Kansas City, was under 
obligation by its contract with the United States to pay its 
bond debt from the earning for Government and other ser- 


. 
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vice on the entire line or only from such earnings on the 
bond subsidized part thereof. 3 

In the Kansas Co’s case (99 U. S., 458,) this Court held 
that as by the 5th section of the act of 1862, the mortgage 
lien is confined to the road and appurtenances, in consider- 
ation of which the bonds were issued, the stipulation of the 
6th section for payment out of net earnings could not be rea- 
sonably applied to any other portion of the line. 

In the Denver Co’s. case, (99 U.S., 462,) where both 
phases of the question of payment were presented, the Court 
said, after referring to the last-mentioned decision, ‘‘ of 
course that decision controls the present case,’’ and after- 
wards added, ‘‘We cannot conceive on what principles the 
retention (of earnings for Government service) can be 
claimed since the object of retaining the compensation for 
such services or any portion thereof as expressed in the 6th 
section of the act of 1862, was to apply the amount so re- 
tained to the debt due to the Government for subsidy bonds 
granted to the companies that should receive the same.’’ 

Thus, we contend, the precise question now presented 
has been determined by this Court, and the Court below 
reached the same conclusion as its opinion shows. 

It follows that the efforts of the appellant to show from 
other parts of the act of 1878, and otherwise, that Congress 
intended by the section in question, to extend the contract 
right of retention of compensation for services so as to 
include services on unaided roads operated by the Com- 
pany, must be futile, for as this Court declared in the Sink- 
ing Fund cases, that no material alteration of the contract 
can lawfully be made by Congress without the assent of the 
Company, an explicit declaration even of such an intent 
would not ayail, and in the absence of some such unmis- 
takable expression of the legislative purpose the ‘Court 
would presumably hold that Congress did not intend to 
enact that which it had no constitutional authority to 
require. (U.S. vs. Coombs, 12 Pet., 75.) 

There is plausibility in the view that the Government as 
creditor of the Company should have the right to set off 


any debt to the Company, and this was strongly urged in the 
Union Pacifie R. R. Co’s. case, (g1 U. S., 72,) but this Court 
held that it was not a question to be determined on general 
principles, but by the terms of the agreement, and that the 
Government having stipulated to pay one-half the compen- 
sation, must carry out the agreement, even though its 
chance of securing the re-payment of the bonds and interest 
advanced, should be lessened thereby ; it could not improve 
its security at the expense of its good faith : so here, if the 
contract was that the debt should be paid currently from 
earnings of the subsidized road, no other income of the Com- 
pany can be attached for payment or for security. 


McDONALD, SIMONS & BRIGHT, 
Counsel for Appellee. 
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STATEMENT OF FACTS. 


THe CentraL Paciric R. R. Co. (the claimant and 
appellee) owns 865,55, miles of bond subsidized road, 
built under the Acts of July 1, 1862, and July 2, 1864. 

Record, p. 2. 


It acquired by consolidation and owned prior to May 
7, 1878 (date of Thurman Act) certain non-aided roads. 
Record, par. 4, p. 2; Exhibit A, p. 5. 


Prior to May 7, 1878, it also became the lessee of 
certain other non-aided roads (Record, pp. 2,5; Ex- 
hibit B) ; and after that date also became the lessee of 
certain other non-aided roads. 


Record, pp. 2, 5; Exhibit C. 


The length of such non-subsidized roads in Exhibits 
A, B and C is 2,175.02 miles. 
Record, p. 14. 


THIS SUIT IS BROUGHT TO RECOVER for Government 
transportation services rendered by the claimant in 
1883 and 1884, upon non-subsidized roads of the 
character described in Exhibits A, B and C, amounting 
to $22,453.82. 

Record, pp. 3, 4. 


2 


The action embraces no claim in respect of services 
on aided or subsidized roads. 


Record, p. 12. 


The United States filed a demurrer on the ground 


that no cause of action is stated. 


Record, p. 13. 


The demurrer was overruled; defendant declined to 


plead further and judgment was entered for the claim- 
ant for $22,453.82. 
Record, p. 19. 


The United States appeals. 


Brief of Statutes and Decisions. 


The only question presented below was that the 
whole compensation due the claimant on non-subsidized 
as well as subsidized roads is required to be retained 
by the United States under section 2 of the Act of 
May 7, 1878, commonly called the “ Thurman Act.” 

Record, p. 14. 


This proposition the claimant denies. 

Under the Acts of 1862 and 1864, only 865,55, miles 
of claimant’s road were subsidized with bonds. 

Sec. 6, Act 1862, as amended by Sec. 5, Act 1864, 
constitute the statutory contract between the United 
States and the companies. 

U.S. vs. U. P., 91 U. S., 72, 1875. 
Sinking Fund Cases, 99 U.S., 700, 718, 1878. 
U. P. vs. U. S., 104 U. S., 662, 1881. 


Such contract is binding upon the United States, 


which cannot by subsequent legislation impair its 


obligation without the consent of the companies. 


Same cases. 


Interest on subsidy bonds is not due until 30 years 


after their date, except as payments may be made from 


“one-half of the compensation for services” to the 
United States to be withheld under the Act of July 2, 


' 1864, and from 5°% of net earnings to be so annually 


applied. 


Sinking Fund Cases, 99 U.S., p. 719. 


Acr Marcu 3, 1873 (Rev. St., $$ 5260, 5261), did 


not authorize the United States to withhold compen- 


sation from any company which did not receive aid in 


subsidy bonds, or compensation for service on non- 


subsidized portions of the road of a susidized company 


whether owned, or held by lease, or controlled by 


ownership of stock or otherwise. 

1. Note the words in Sec. 5260, “interest upon the 
bonds of the United States issued to any such com- 
pany.” That is, the right to withhold payment is 


limited to the companies to which subsidy bonds were 


4 y issued. 
| 2. “ As provided by law,” i. e., the law of July 1, 1862, 
| : ae and July 2, 1864. So decided in the Interest case, 91 
lar 7 U. S., 78, 91. 
, Act of March 3, 1873, was not passed to create new 


obligations, but to secure a judicial settlement under 


the Acts of 1862 and 1864. 
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Lien of United States extends only to the mileage 
aided by bond-subsidy. United States is entitled to 
only five per cent. of net earnings of such aided part, 
and one-half of compensation for Government service 
of such aided part. 

U.S. vs. K. P. Ry. Co., 99 U. S., 455, 1878. 
U.S. vs. Denver P. Ry. Co., Zb., 460. 


So held by Court of Claims. 
U. P. Ry. Co. vs..U. S., 16 Ct. of Clms., 
353. 
Central Branch Co. vs. U. 8., /6., 361. 


Appeals abandoned by United States, 

Prior decisions reviewed and followed, and practice 
of the Treasury Department stated in Utah and Nor- 
thern Ry. Co. vs. U. 8., and in the Pacific Railroads 
vs, U. S., by Lawrence, First Compt. 

4 Lawrence Decisions, 188, 214. 


THE THurMan Act of May 7, 1878 (20 Stats., 58), 
does not authorize the United States to withhold the 
compensation due from a railway company which did 
not receive bonds, or to withhold compensation for 
services on non-subsidized portions of the road ofa 
subsidized company, whether owned, held by lease, con- 
tract or otherwise. 

Preamble recites the bond-subsidized companies by 
name. 

Sec. 1. Declares how the net earnings provided for 
in the Acts of 1862 and 1864 shall be ascertained. 

SEC. 2. “ That the whole amount of compensation 


‘ 5 
which may from time to time be due to said several 
railroad companies, &c., shall be retained,” &e. 

. 


b 


“The several railroad companies” mentioned in sec- 
tion 2 are the bond-subsidized companies mentioned in 
the preamble, and the Act of 1878 applies alone to those 
companies. 
U. P. Ry. Co. vs. U.8S., 16 Ct. of Clins., 
oo), 
<> ; Union Pacific Ry. Case, 20 Ct. of Clms., 
102. 


The argument in favor of the conclusion reached by 
<a the Court of Claims in the case at bar, is well stated in 
the opinion of that Court given ,by RicHarpson, C. J., 
and printed in the Record, pp. 13, 18. 
THE SCHEME OF THE THURMAN AcT Is PLAIN. It did 
one not profess to change the contract made in 1862 and 
1864. The 5% net earnings reserved and provided for 
by section 6 of the Act of 1862 was left untouched. 
And so the half compensation provision of the Act of 
1864, for the benefit of the United States, was left un- 
touched. Both this 5% and this half compensation 
for Government service, the Thurman Act says, shall 
be applied according to the terms of the Acts of 1862 
and 1864; that is, to the liquidation of interest on the 
subsidy bonds. 
The other half of such compensation, that is, the 
a half that under the Act of 1864 was payable in cash to 
” the companies, the Thurman Act “turns into” (See. 2) 
the Sinking Fund established bv the 3d section of that 
Act ; and by section 4 there is also _to be paid into the 
Sinking Fund each year a certain sum of money, as 
prescribed by that section. 


” 
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The meaning of the words in section 2 of the Act, 
viz., “ The whole amount of compensation which may 
from time to time be due said several railroad com- 
panies respectively, for services rendered for the Gov- 
ernment, shall be retained by the United States, one- 
half thereof to be presently applied to the liquidation 
of interest, and the other half thereof shall be turned. 
into the Sinking Fund,” is too plain to admit of . fair 
controversy. “The whole compensation” is made up 
of the two specified halves; and these two halves had 
been decided to be under the contract limited to the 
earnings of the subsidized roads or subsidized portions 
thereof. : 
U.S. vs. Kansas Pacific Ry. Co., 99 U.S., 

455. 

U.S. vs. Denver Pacific Ry. Co., 99 U. S., 

460. | 


The contract of 1862 and 1864, this Court says, is as 


binding upon the U. S. as are the contracts of indi- 


viduals. 
Sinking Fund Cases, 99 U. 8, 719. 


And the only ground upon which the Sinking Fund 
provisions of the Thurman Act was sustained by the 
Court was that they did not touch, change or impair 
the original contract between the Government and the 
companies. 

THe Act or Marcu 3, 1879 (20 Stats., 420), has no 
application to or effect on the question now presented. 
It does not change the legal rights and duties of the 
companies or the U. 8S. under the Act of 1873 (Rev. 
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Stats., $ 5260), or the Thurman Act, or under exist- 
ing laws. It so says inexpress words. It only directs 
a system of bookkeeping for the purposes mentioned. 
; Joun F. Ditton, 


For the Railroad Company. 


(8493) 


April 23, ’86.—50. 
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1 Proceedings Subsequent to the Mandate of the Supreme Court of : 
the United States. Entered and Filed May 14th, 1877. 


Unritrep STATES OF AMERICA: 
Cireuit Court of the the United States in and for the Fifth Judicial 
Circuit and Eastern District of Louisiana. 
Mrs. Mary P. Evans and Wm. 8S. Evans ) 
‘ : vs. . No. 6494. 
WILLIAM S. PIKE. 
te . Mandate Supreme Court. 
Extract from the Minutes. April Term, A. D. 1877. 
New Orveans, Monpay, May 14th, 1877. 


Court met pursuant to adjournment. 
Present: Hon. Wm. B. Woods, circuit judge. 


Mary P. Evans et al. 


v8. >» 6494. 
W.S. Prxeet al. } 
2 A writ of error having been taken in this cause to the Su- 
L., preme Court of the United States, the mandate of said Court 
} , was this day filed, and on motion of Wm. Grant, attorney for Mrs. 


Evans et al., ordered to be recorded, and it is as follows, viz: 

And whereas in the present term of October, in the year of our 
Lord one thousand eight hundred and seventy-six, the said cause 
came on to be heard before the said Supreme Court on the tran- 
script of record, and was argued by counsel: On consideration 
whereof it is now here ordered and adjudged by this Court that the 
judgment of the said circuit court in this cause be, and the same is 
hereby, reversed, with costs; and that the said Mary Ann H. Pike, 
widow, « al., recover against the said plaintiff for their costs herein 
expended, and have execution therefor. 

And it isfurther ordered that this cause be,and the same is hereby, 
reinanded to the said circuit court, with directions to award a venire 
facias de novo. 


Motion to Strike Out Parts of Answer. Entered and Filed May 1Ath, 
1877. 


- U.S. Cireuit Court, District of Louisiana. 


Marie P. Evans e¢ al. 


vs. LN F 
; | . +No. 6494. 
3 Mary Ann H. PIKE ef als., Substituted in 
Place of Wa. 8S. PIKE. 


On motion of Wm. Grant, attorney for plaintiffs, it is ordered that 
defendants show cause on the 19th day of May, 1877, at 11 a. m., 
why the following portions of the answer in this case should not be 
stricken out: 
at 1—252 
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ist. All that part of said answer setting up and alleging the act 
of donation through which plaintiff acquired title to the property in 
dispute from Ackley Perkins, to have been made in fraud of credi- 
tors, because the same is not admisssible as a defence in this action. 
2d. So much of said answer as sets up the nullity of said act of 
of donation as void for the reason that the said Ackley Perkins gave 
away all he possessed, and did not retain sufficient for his main- 
tenance, because the same is not admissible as a defence to this 
action. 
3d. The plea of prescription of 1, 2, & 5 years, because such plea 
does not show to what matter it is applicable, but is directed 
4 against plaintiffs’ action, which is not prescribed by any term 
whatever, and because it does not present any issues. 
4th. The answer, so far as it sets up title in defendant, by sheriff’s 
deed of January 6th, 1866, because said deed is subsequent in date 
to the donation by which said Ackley Perkins conveyed the same 
property to plaintiff, and the answer does not set up any fact which 
in law makes such subsequent title superior to the prior title of 
plaintiff or divest such prior title. 


Marshal's Return. 


Received May 15, 1877, by the U.S. marshal, and on the 15th day 
of May, 1877, served a copy hereof on J. H. New, by having the 
same to him in person in this city. 
(Signed) : DAN. A. ROSE, 

Dy Marshal. 


Submission of Rule to Strike Out. &e. 
Extract from the Minutes of Saturday, May 19th, 1877. 
Mary P. Evans 
vs. »() 14 
W.S. Pike. j 
D The rule to strike out certain portions of the answer came 
on for hearing. William Grant, for plaintiffs in rule; Jno. 
H. New, for defendant in rule. And after hearing argument, the 
court took time to consider. The counsel to submit briéfs within 
eet isnt days. 
Transfer and Subrogation. 
Extract from the Minutes. November Term, A. D., 1877. 
NEW ORLEANS, Monday, April 1st, 1878. 
Court met pursuant to adjournment. 
Present, Hon. E. C. Billings, district judge. 
MARIE P. VANS ) 
vs. » 649-4. 
Wm. 8S. Pike. } 


On motion of Charles T. Estlin, of counsel for Mrs. Julietta Per- 
kins, it is ordered that the annexed transfer and subrogation of the 
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interest of said plaintiff be entered upon the minutes and filed in 
this suit. 

U.S. Cireuit Court, District of Louisiana. 
MARIE P. Evans vs. Wm. S. PIKE. 


lor a good and valuable consideration, I, Marie P. Evans, 
6 plaintiff in the above suit, herein authorized by my hus- 
band, William R. Evans, have transferred, assigned, and con- 
veved, and do hereby transfer, assign, and convey, unto Mrs. Julietta 
Perkins, now in New Orleans, La., the suid suit, together with all my 
right, title, and interest therein and thereto, and all the benefit and 
advantages that have been, or may be, derived therefrom, and 
any and all judgment, or judgments, that may be rendered 
therein, hereby subrogating her, the said Mrs. Perkins, to all my 
right and interest in and to said suit, and authorizing her to prose- 
cute the same in my name, or in her own, as she may deem best. 
New Orleans, April Ist, 1878. 


(Signed) MARIE P. EVANS. 
(Signed) WILLIAM R. EVANS. 


Witnesses: 
(Signed) A. BOUCHARD. 
CHAS. M. EMERSON. 


Motion and Order for Writ of Seire Facias. Entered and Filed Janu- 
ary 20th, 187%. 


Cireuit Court of the United States for the District of Louisiana. 


Marie P. Evans & WintiaAm R. Evans 
is. > No. 649 L. 
WinttriaM 8S. PIKE. 


7 On motion of William Grant, attorney for the plaintiffs in 
the above-entitled cause, and suggesting that the defendant, 
William S. Pike, died puis darrein continuance, and that his succes- 
sion has been opened in the second district court for the parish of 
Orleans, and that Mrs. Mary A. Huguet, by the judgment of said 
court, has been recognized as the widow, in community, of the said 
defendant, and as such entitled to the one undivided half of the 
community property left by him, and to the usufruct of the other 
one-half; she having accepted the same; and that John H. Pike, 
Kmma C. Pike (Widow Doswell), William 8S. Pike, Jr., Mary L.. Pike, 
and the minor, Gertrude D. Pike, represented by the said Mrs. Mary 
A. (Huguet) Pike, her tutrix; also by the judgment of said 2nd dis- 
trict court have been recognized as the sole and only heirs-at-law of 
their deceased father, the said William 8. Pike, they having aecepted 
the succession, and that such parties are the sole legal representa- 
tives of the defendant, William 8S. Pike, now deceased: 
It is ordered by the court that a writ of seire facias be issued 
S from this court, directed to the said Mrs. Mary A. Huguet, as 
widow in community aforesaid, and as tutrix of the minor, 
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Gertrude D. Pike, John H. Pike, Emma C. Pike (Widow Doswell), 
William S. Pike, Jr., and Mary L. Pike, requiring them to be and 
appear before this honorable court within twenty days from the 
service hereof, to defend in the above cause as the legal representa- 
tives of the defendant, William 8S. Pike, deceased. 

January 20th, 1879. 


(Signed) EDWARD C. BILLINGS, Judge. 


Writ of Scire Facias to Wid. W.S. Pike and as Tutrix, John #1. Pike, 
Widow Doswe ll, Wm. &. Pike, Jf., and Mary L. Pike. Issued Janu- 
ary 20th, 1879. | 


UnItTEeD STATES OF AMERICA: 


Circuit Court of the United States, Fifth Judicial Circuit and Dis- 
trict of Loutsiana. 


Marie P. Evans and WILLIAM R. Evans 
vs. -No. 6494. 
WiItLiaM 8. PIKE. j 


8) The President of the United States to the marshal of the 
United States for the district of Louisiana, Greeting : 


Whereas a suit was lately depending in the said circuit court of 
the United States for the fifth circuit ahd district of Louisiana be- 
tween Marie P. Evans and William R. Evans, plaintiffs, and W3l- 
liam S. Pike, defendant, but before ainy final decree was entered 
therein the said William 8S. Pike departed this life, and that his 
succession has been opened in the second district court for the par- 
ish of Orleans, and Mrs. Mary A. Huguet, by the judgment of said 
second district court for the parish of Orleans, has been recognized 
as the widow in community of the ‘said defendant, Wm. 8. Pike, 
and as such entitled to the one undivided half of the ‘property left 
by him and to the usufruct of the other one-half, she having ac- 
cepted the same, and that John H. Pike, Emma C. Pike (Widow 
Doswell), Willams 8S. Pike, Jr., Mary L. Pike, and the minor, Ger- 
trude D. Pike, represented by the said Mrs. Mary A. (Huguet) Pike, 

her tutrix; also by the judgment of the said second district 
10 court have been recognized as the sole and only heirs-at-law 

of their deceased father, the said William 8S. Pike, they having 
accepted the said succession, and that such parties are the sole legal 
representatives of the defendant, William 8. Pike, now deceased, 
as we have been informed, and the said plaintiffs have applied for 
a proper remedy in their behalf, and being willing that right and 
justice may be done agreeably to the acts of Congress in such case 
made and provided, we command you that you make known ac- 
cording to law to the said Mrs. Mary A. Huguet, as widow in com- 
munity aforesaid, and as tutrix of the minor Gertrude D. Pike, 
John H. Pike, Emma C. Pike (Widow Doswell), William S. Pike, Jr., 
and Mary L. Pike, that they be before the honorable the circuit 
court of the United States for the fifth circuit and district of Louisi- 
ana within twenty days from the service of this writ, to show cause 
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why they should not be made parties defendant to said suit in their 
respective capacity, as aforesaid, and further to do and receive what 
the said court shall in that part consider. 
And what you do in the premises you make due return 
1] thereof, together with this writ, to our saidj court according 
to law. 

Witness the Honorable Mor-ison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at New Orleans, this 
20th day of January, A. D. 1879. 

[ SEAL. | (Signed) I. B. VINOT, 
D’y Clerk. 


Marshal's Re turn. 


Received January 22, 1879, by the U.S. marshal, and on the 23rd 
day of January, 1S79, served true coples hereof on Wd. W.S. Pike, 
personally and as tutrix of the minor, Gertrude D. Pike; and on 
Kmma C. Pike (Wid. Doswell) by handing to each a copy in person 
in the city of New Orleans; on the same day served a copy on Mary 
L.. Pike by leaving the same at her domicile on Magazine street, near 
the corner of Robin street in the hands of Mrs. W. 8S. Pike, an adult 
person living in the house, the said Mary L. Pike being absent at 
the time of service, all of which I learned .by interrogating the said 
Mrs. W.S. Pike; and on the 30th day of January served a copy on 

John H. Pike by handing the same to him in person in the 
12 city of New Orleans; also, on the 6th day of February, LS79, 
served a copy on Wim.5. Pike, Jr., by handing the same to 
him in person in the city of Baton Rouge, La. 
(Signed) W. G. ELLIOTT, 
Dy Marshal. 


Answe r lo Writ of Serre facias. Filed Mareh ord, 1879. 
In the Cireuit Court of the United States for the District of Louisana. 


MariE P. Evans & WiriurAm R. Evans 
rs. > 6404. 
WILLIAM S. PIKE. 


On writ of scire facias against Mrs. Mary A. Pike, widow of the late 
William 8. Pike, individually and as natural tutrix of her minor 
daughter, Gertrude D. Pike, and against John H. Pike, Emma C. 
Pike, widow of Gray Doswell, William 38. Pike, Jr., and Mary L. 
Pike. 

And now into said court come the said Mrs. Mary A. Pike, indi- 
vidually and as tutrix of her minor daughter, Gertrude D. 
13 Pike; John H. Pike, Emma C. Pike, widow of Grav Doswell ; 
William 8. Pike, Jr., and Mary L. Pike, and for cause why 

they should not be made parties defendant to said suit show : 
1. That by the death of the said William 8S. Pike, which oceurred 
in the city of New Orleans on the 5th day of January, 1875, the said 
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suit abated,and the same cannot be revived and maintained against 
these appearers. 7 
2. That on or about the first day of April last past the said Mary 
P. Evans transferred and conveyed and subrogated all her right, 
title, and interest in and to said suit to Julietta Perkins and divested 
herself. the said Mary P, kivans, of all her right, title. and interest 
therein in favor of said Mrs. Julietta Perkins, as will more fully ap- 
pear by the transfer, conveyance, and subrogation aforesaid of rec- 
ord in this hon. court, and which is referred to as making part here- 
of; that said Julietta Perkins is a citizen of the State of Louisiana, 
and these appearers are likewise citizens of the same State, and this 
hon. court is without jurisdiction of the parties. 
Wherefore your appearers prav the judgment of this hon. court of 
the sufficiency of the cause herein set forth,and that said writ 


14 of SCLTE facias be quashed, with COSLS. 
(Signed) T. GILMORE & SONS, 


kor said J I pp arers, 


John H. Pike, being duly sworn, says that the facts stated in the 
foregoing answer to the writ of scire facias are true. 


(Signed) JNO. H. PIKE. 
Sworn to and subscribed before me, this 3rd Mareh, 1879. 
(Signed) F. B. VINOT, 


U.S. Comm’r. 


Motion and Orde s£ Answer to Sere Facias Fixed. 
Iixtract from the Minutes. November Term, A. D. 1878. 


New ORLEANS. SaturDAY,. March Sth, 1879. 


Court met pursuant to adjournment. 
Present: Hon. Wm. B. Woods, cireuit judge. 


MariE P. Evans 
vs. S O49. 


Wau. S. Pike. J 


On motion of Rouse and Grant, attorneys for plaintiff, it is ordered 
that the cause be set down for hearing on the return of defend- 
15 ants to the writ of scire facias, on the 14th day of March, 1879, 
at 11 o’clock a. m., and that T. Gilmore and Sons, attorneys, 

be notified. 


( USE ontinued. 


Extract from the Minutes of Friday, March 14th, 1879. 


Mary P. Evans ) 
vs. G404. 
W.S. Pree. } 


Ordered thet the hearing of the exception in above case lay over 
till to-morrow at 11 a. m. 
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Cause Continued. 
Extract from the Minutes of Saturday, Mareh 15th, 1879. 


MaRrIE P. Evans « al. 
VR. » 6494. 
W.S. Pike & al. } 


By consent of counsel the matter of the return of the defendants 
to the writ of scire facias is continued till the 22nd instant at 11 a. m. 


Submission of Defendants’ Return to Writ of Scire. Facias. 
Extracts from the Minutes of Saturday, March 22nd, 1879. 
Present: Honorable Edward C. Billings, district judge. 
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Wm. S. PIKE. j 
This cause came on to be heard on the defendant’s return to the 
writ of scive facias, and, having been argued by Rouse and Grant 
and T. Gilmore and Sons, the court took time to consider. 
Motion and Order for Leave to File an Amended Answer to Writ of 
NSeire Facias. Ent red and iled March 25, LS7Y. 
Circuit Court. 


Marie P. Evans & Husband 
- 640-4, 


Us. 
W.S. PIKE. j 


Qn motion of T. Gilmore and Sons, of counsel for Mrs. Marv H. 
Pike and others, it is ordered thai they have leave to file an amended 
answer to the writ of seire facias issued against them herein. 


Amended Answer to Scire Facias. Filed March 25th, 1879. 


[n the Cireuit Court of the United States for the District of 
Louisiana. 


MARIE P. Evans & Ww». R. VANS ) 
vs. -No. 6494. 
WILLIAM S. PIKE. 


And now into said court come Mrs. Mary A. Pike, widow in com- 
munity of William S. Pike, in her individual capacity, as well as in 
her quality as natural tutrix of her minor daughter, Gertrude D. 
Pike, and John H. Pike, Mmma ©, Doswell, William s. Pike, JP, 
and Mary Louise Pike, and with the leave of this hon. court file 
this their amended answer to the writ of scive facias issued against 
them in the above-entitled suit, and say that the said Julietta Per- 
kins and these appearers at the time of the issuing out of the said 
writ of scire facias were, and continued to be, and still are, severally 
citizens of the State of Louisiana. : 
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Wherefore said appearers pray as in their said original answer to 
said writ of scire facias. 


(Signed) . T. GILMORE & SONS, 
° For said Appearers. 
18 John H. Pike, being duly sworn, says that the facts stated 
in the foregoing answer are true. 
(Signed) INO. H. PIKE. 


Sworn to and subscribed before me this 25 March, 1879. 
(Signed) Yr. B. VINOT, 


U.S. Comm’. 


Let this amended answer be filed. 
Mareh 25th, 1879. 
(Signed) 


EDWARD C. BILLINGS, Judge. 


Entered and Filed May 10th, 1879. 


Order Sustaininy Seire Facias, &c. 
U. 
Marie P. Evans et al. 


vs. -No. 6494. 
WILLIAM S. PIKE. 


S. Cireuit Court. 


This cause came on to be heard at this term on the opposition of 
Mrs. Mary A. Pike, individually and as natural tutrix of Ais minor 
daughter, Gertrude D. Pike, and of John H. Pike and others, to the 
writ of scire facias, and was argued by counsel. And the court, con- 
sidering the law and the evidence to be in favor of the plaintiffs, it 


is ordered, adjudged, and decreed that said opposition be over- 
19 ruled, and that this cause do stand revived against said legal 


representatives of William S. Pike, deceased, and that it do 
proceed to final judgment according to law. 
May 10th, 1879. 
(Signed) EDWARD C. BILLINGS, Judge. 


Order Extending Time , ee. 


Extract from the Minutes. April ‘Term, A. D. 1879 
New Orveans, Tuesday, May 13th, 1879. 
Court met pursuant to adjournment. 
Present: Hon. E. C. Billings, district judge. 


MaRIE P. Evans ée al. ) 
VS. . 6494. 
Wit S. Prxe ef al. J 


On motion of 'T. Gilmore and Sons, of counsel for Mrs. Mary A. 
Pike, individually and as natural tutrix of Gertrude D. Pike; John 
H. Pike, Emma Doswell, Mary Louise Pike, and William 8. Pike, 
Jr., made parties defendant hereto, it is ordered that they have until 
the next term of this honorable court to make defence herein. 
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20 Answer of Mrs. Mary A. Pike and the Heirs of W.S. Pike. 
Filed November 6th, 1879. 


In the Cireuit Court of the United States for the District of Louisiana. 


Mary P. Evans & WittrAm R. Evans 
vs. » No. 6494. 
WILLIAM S. PIKE, 


And now, by their undersigned attorneys, come Mrs. Mary A. 
Pike, widow of the late William 8S. Pike, and natural tutrix of her 
minor daughter, Gertrude D. Pike: John H. Pike, Emma C. Pike, 
widow. of the late Gray Doswell; William 8. Pike, Jr., and Mary 
Louisa Pike, made defendants herein, and reserving the benefit and 
advantage of the exceptions heretofore filed by them, and the benefit 
and advantage of all other legal exceptions, for answer, say: That 
they adopt as their own the answer and call in warranty, the amended 
and supplemental answer and plea of prescription herein filed by 

the said William S. Pike, in the same manner as if the same 
2) were fully set forth herein. Wherefore they pray that plain- 

tiffs’ demand be rejected and dismissed, with costs, and for 
general relief. 


(Signed) T. GILMORE & SONS. 
Motion lo Strike Out. C., Assigned for Argument. 
Extract from the Minutes. November Term, A. D. 1879. 


NEW ORLEANS, TurspAy, January 20th, 1880. 
Court met pursuant to adjournment. 
Present: Hon. Wm. b. Woods, circuit judge. 


MARIE P. Evans et al.) 
Ss. . 6494. 
W. S. PIKE. 


On motion of Wm. Grant, attorney for plaintiff-, it is ordered 
that the motion to strike our certain parts of the defendants’ an- 
swer be assigned for argument Ol} the 25rd day of January, LSSO0, at 
11 o’clock a. m.. and that defendant- be notified thereof. 


es 
Motion and Orde r to he ISSLgN, Motion to Strike Out, Ae. 
Extract from the Minutes of lriday, January 23rd, L880. 


Marie P. Evans et al. 
Us. » 6494, 

W. S. PIKe. } 
22 On motion of Wm. Grant, attorney for plaintiff-, ordered 
that the motion to strike out certain portions of the defend- 
ants’ answer herein fixed for argument this day be reassigned for 
the 28th instant, at 11 a. m., and that T. Gilmore and Sons be noti- 

fied thereot. 


2—252 
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Order and Motion to Strike Out, &c., Continued. 
Extract from the Minutes of Wednesday,' January 28th, 1880. 


Marie P. Evans et al. \ 
us. . 6494. 
W.S. Pike, Jutrerra Perkins Subrogated. } 


In this case it is agreed that the motion to strike out certain por- 
tions of the defendants’ answer be continued for hearing to 3lst in- - 
stant, at 11 a. m. 


Hearing and Submission of Motion la Strike Out. Xe. 


Extract from the Minutes of Friday, January 31st, 1833. 


Maric P. Evans e¢ al. ) 
vs. > 6494. 
W. S. Pike, Jutierra Perkins Subrogated. } 
23 This cause came on to be heard on the plaintiffs’ motion to 
strike out certain portions of the defendants’ answer, and, 
having been argued by the counsel for the respective parties, 


the court took time to consider. 


Order on Plaintiffs’ Motion to Strike Out, &e. 


Extract from the Minutes of Monday March Ist, 1880. ~~ 
Marre P. Evans et al. ) 
vs. > G49. 


Mary ANN H. PIKE ef als. \ 


This cause came on to be heard on the plaintiffs’ motion of May 
11th, 1877, to strike out certain portions of the answer of the defend- 
ants, and was argued by the counsel of the parties respectively : 
On consideration whereof it is ordered by the court that the. first 
and second grounds of said plaintiffs’ motion be sustained and ae- 
cordingly that the following portions of the said answers of the de- | 
fendants be striken out, to wit: 
Ist. All that part of said answer setting up and alleging the act 
of doaation through which plaintiff acquired title to the 
24 property in dispute from Ackley Perkins to have been made 
in fraud of creditors, because the same is not admissible as a 
defence in this action. 
2d. So much of said answer as sets up the nullity of said act of 
donation as void, for the reason that the said Ackley Perkins gave 
away all he possessed, and did not retain sufficient for his mainte- 
nance, because the same is not admissible as a defence to this action. 
It is further ordered that as to the 3rd and 4th grounds of said 
plaintiffs’ motion, the same be, and are hereby, overruled. 
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Cause Continued. 
Extract from the Minutes. April Term, A. D. 1881. 
New Or.eans, Monpay, June 20th, 1881. 


Court met pursuant to adjournment. 
Present: Hon. Don A. Pardee, circuit judge. 


MARIE P. VANS ) 
Us. > 6404. 
Wintiam S. Pixe. J 


This cause came on this day to be heard. 
25 William Grant for complainant-, T. Gilmore & Sons for de- 
fendants, Lepeyre. 

When the said counsel for the defendants having stated to the 
court that Judge Campbell, one of said defendants’ counsel, was 
unable to attend, and that he was himself physically unable to 
try the case, it was ordered by the court that said cause be continued 
till Monday, 27th instant, at 11 a. m. 


Application for a Continuance. Filed June 27th, 1881. 
Mrs. Marie Evans vs. W. 5S. PIKE. 


And now appears Thomas Gilmore, heretofore of counsel for 
Emma Doswell and Louisa Pike, nade defendants herein, and sug- 
gests that the former has, since being made a party to this suit, has 
contracted a marriage with Frank TT. Howard, and the latter is mar- 
ried to.Leslie Bobb. And that the minor, Gertrude Pike, has at- 

tained the age of majority, and prays that the cause be con- 
26 tinued to make the husbands aforesaid and said Gertrude 
Pike parties to this suit. 

Thomas Gilmore, being duly sworn, says that the facts stated in 

motion are true to the best of his knowledge and 


the foregoing 
belief. 
(Signed) T. GLLMORE. 


Sworn to and subseribed this 27th June, 1881, before me. 
J. A. CHARBONET, 
Dy Ck. 


Hearing and Continuance. 
Extract from the Minutes of Monday, June 27, 1881. 


Marie P. Evans ) 
vs. 
WILLIAM 8B. PIKE. } 


6494. 


This cause came on this day for trial—William Grant for plaintiff, 
T. Gilmore and Sons and Singleton and Browne for defendants— 
when the following-named jurors were called and sworn to well and 
truly try the issue joined herein: 1. E. P. Toupart; 2. V. Boutte. 

? 
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3. EK. Dejean; 4. H. Boneval; 5. J. T. Casey; 6. A. Denis; 
27 7. F. N. Gueringer; 8. M. Gras; 9. A. C. Landry; 10. A. 
Bienvenu; 11. J. F. Couret; 12. A. W. Hyatt. 

And, the jury being complete, the court appointed A. W. Hyatt 
foreman thereof, and the trial was proceeded with ; and, after hear- 
ing the pleadings and evidence, the cause was continued until to- 
morrow at 11 a. m. 


Verdict for Defendants. 
Extract from the Minutes of Tuesday, June 28th, 1881. 


MARIE P. EVANS ) 
vg. > 6494. 
WILLIAM 8S. PIKE. 


This cause as continued from yesterday came on this day to be 
further heard, and the said counsel of the parties as well as the 
jurors in the cause being all present, the trial was proceeded with ; 
and, after hearing further evidence and receiving a charge from the 
court, the cause was submitted to the jury, who thereupon did then 

and there in open court, through their said foreman, render 
28 and deliver. the following verdict, viz: We, the jury, find 
verdict for the defendant and against the plaintiff's demand. 

June 38, ’81. 

A. W. HYATT, Foreman. 


Whereupon it was ordered that the said verdict be recorded, and 
it is done accordingly. . 


Judgment. 
Extract from Judgment Book, April Term, A. D. 1881. 


New Or veEANS, Tuespay, June 28th, 1881. 
Court met pursuant to adjournment. 
Present: Hon. Don. A. Pardee, circuit judge. 


Marie P. Evans } 
V8. > 649-4. 
W. S. PIKE. 


By reason of the verdict of the jury herein, and in accordance 
therewith, it is ordered, adjudged, and decreed that there be judg- 
ment in favor of the defendants, Mary A. Huguet, widow, in com- 
munity of the late William 8. Pike; Gertrude D. Pike, John H. Pike, 
Emma C. Pike, wife of Frank T. Howard: William S. Pike, Jr., and 

Mary Louisa Pike, wife of Leslie Bobb; and against the de- 
29 mand of the plaintiff, Marie P. Evans, and that said defend- 

ants do have and recover of and from the said plaintiffs all 
their costs herein expended. 

Judgment rendered June 28th, 1881. 

Judgment signed July 2nd, 1881. 

(Signed) DON. A. PARDEE, Judge. 


— 


— 


MARIE P. EVANS ET AL. VS. MRS. MARY A. PIKE, &¢. 13 


Rule for New Trial. . Entered and Filed June 30th, 1881. 
U. 8. C. C., East: Dist. La. 


Marie P. Evans et al. 
rs. - No. 6494. 
Wa. S. Prxe’s Heirs. | 


On motion of Wm. Grant, attorney for plaintiff, and suggesting to 
the court that the instructions given to the jury on the trial of this 
cause was erroneous in point of law, it is ordered that defendants 
show cause why a new trial should not be granted, on Saturday, the 
2nd day of July, 1881, at 11 a. m. 


Marshal's Return. 


Received, July Ist, ISS1, by the U.S. marshal, and on the same 
day, month, and year I served a copy of the within rule on 
30 the persons herein named, in the following manner, to wit: 
John A. Campbell, Esq., by leaving the same in the hands 
of A. Micou, Esq., who stated that he represented the aforesaid John 
A. Campbell, who is absent from the city. 
T. Gilmore and Sons, personally on Thos. Gilmore, Sr. 
(Signed) kK. S. CURRY, 
Dy U.S. Marshal. 


Rule for New Trial Continued. 
Extracts from the Minutes of Saturday, July 2nd, 1881. 


Marie P. Evans) 
Us. . 6494, 
Wm. S. Pike. } 


The rule for new trial herein, returnable this day, is, by consent 
of counsel, continued till Friday, Sth instant, at 11 a. m. 


Rule for Ne ‘i? Trial ( ontinued. 
Extract from the Minutes of Friday, July Sth, 1881. 


Marie P. Evans 


Us. j b +f) 3 
Ws. S. Pike. } 
31 It is agreed by counsel that the rule for new trial herein be 


continued till Saturday, 16th July, 1881, at 11 o’clock a. m. 
‘Rule for Ne wD Trial Submitted. 
Extract from the Minutes of Saturday, July 16th, 1881. 


Marie P. Evans 
vs. - 649-4, 
Wma. S. Prxe. } 
This cause came on to be heard on the motion of the plaintiff for 


a new trial, and was argued by counsel for the mover, whereupon 
the court took time to consider. 
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New Trial Refused. 
Extract from Minutes, November Term, A. D. 1881. 
New Or.LEANS, WEDNESDAY, November 16th, 1881. 
New Orveans, WrepNespay, A ber 16th, 1881 


Court met pursuant to adjournment. 
Present: Hon. Don A. Pardee, circuit judge. 
Marie P. Evans ) : 
vs. > 6494. a 


Wa. S. PIKE. 


The rule for a new trial herein taken by the plaintiff on 

oz 50th June, 1881, having been heard and submitted on a 

former day, and the court being now sufficiently advised of 

and concerning the premises, it is ordered that said rule be dis- 
charged and a new trial be refused. 


Plaintiff's Bill of Laeceptions. Filed November 16th, 18S1. 
United States Cireuit Court, Eastern District of Louisiana. 


Marie P. Evans et al. ) 
vs. - No. 6494. 
Heirs or Wo. S. PIKE. 


Be it remembered that on the trial of this cause the plaintiff- of- 
fered in evidence the act of donation from Ackley Perkins to Marie = 
Perkins, wife of L. Dunean Linton, now wife of Wm. R. Evans, the } 
present plaintiff, of the Richland plantation, dated Sept. 5, 1861, , 
with the certificate of the recordation of the same in the donation ' 
book in the recorder’s office of the parish of Baton Rouge, Louisi- \ 
ana, on the same day of its date, which said act of donation and cer- 
tificate is made part of this bill of exceptions, marked “A,” and of- 


fered oral proof tending to show that she, the plaintiff, went 
oo into possession of said plantation under said act of donation ‘ 
on the day of its date by the appointment of Ackley Perkins, ' 


as plaintiff's manaver on said plantation, and so remained until the 
sale by the sheriff to W.3S. Pike, plaintiff, being absent in Europe 
from the date of said donation until after said sale, and the plaintiff 
having offered proof as to the value of rents and profits, rested her 


Y 
ase. ' 
“ Act of Donation. Ackley Perkins to Mrs. Mury Linton. 


STatTE OF LoursrtANa, Parish of East Baton Rouge : 


ec It known that on the day of the date hereof and in the pres- 
ence of the witnesses hereinafter named and undersigned, before 
me, William Hubbs, in and for the parish of East Baton Rouge, 
State of Louisiana, duly commissioned and sworn, personally came 
and appeared Ackley Perkins, of this parish, who declares that in 
consideration of the love and affection which he has towards his | 
niece, Mrs. Mary Perkins, wife of Stephen Duncan Linton, also of | 
this parish, and for divers other good and sufficient causes, he has 
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— 


given and donated and doth by these presents grant, give, 
34 convey, assign, and setover in the best form of donation inter 
vivas and irrevocably and forever unto his said niece, Mrs. 
Mary Linton, wife as aforesaid here present, accepting and receiving 
for herself, her heirs, and assigns, and being herein duly aided, au- 
thorized, and assisted by her said husband, Stephen Duncan Linton, 
the following described property, to wit: 
Ist. A certain tract of land or plantation now in the cultivation 
_ of sugar situated about two miles from the city of Baton Rouge, 
containing seventeen hundred and thirty (1,730) arpents, more or 
less, with all the buildings and improvements thereon, consisting 
of a dwelling-house, sugar-house, mills, machinery of every deserip- 
tion, and all the out-houses pertaining to the same, it being the same 
property acquired by J. & M. Perkins from Ebenezer Howell on the 
19th day of December, 1535. 
2nd. One hundred acres of land purchased of a colored woman 
named Pheebe Anderson. 
3rd: A tract of land purchased of Mrs. Williams, containing five 
hundred acres ; making in all twenty-five hundred arpents, more or 
less. 
OO Also 48 mules, 30 heads of cattle, 100 heads of hogs, 15 
wagons & carts, farming utensils, household and kitehen fur- 
furniture, 3,000 bbls. corn, hay and fodder, store, and 52 head of 
sheep. Being the same property purchased by the present donor 
from sheriff sale, on the 5th day of January last, 1861, at the suit of 


a 2 Fellows & Co. vs. J. & H. Perkins, No. 1610 of the records of the 
} sixth judicial district court, and recorded in book R, folio 295, of 
, notarial acts in this office. To have and to hold the above de- 
scribed property, unto the Mrs. Mary Linton, her heirs and assigns 
‘ forever. 
| The foregoing act having been read to the parties, was by them 
approved, and the parties dispensed with the production of a certifi- 
} cate from the recorder of this parish as is required by art. 3,328 of 
the civil code of this State. Thus done and passed at Baton Rouge 
‘ in presence of Louis Adams and H. V. Babin, witnesses, who sign 
; their names with the parties, and me recorder, this fifth day of 
September, in the year of our Lord, one thousand eight hundred 
. and sixty one (1861). 

(S’g'd) ACKLEY PERKINS. 
’ MARY LINTON. 
S. DUNCAN LINTON. 
H. V. BAVIN. 
LEWIS ADAMS. 
36 WM. HUBBS, Recorder. 


CLERK & RecorpDER’s Orrice, Parish of Kast Baton Rouge. 


I hereby certify the foregoing to be a true and correct copy of the 
original recorded in notarial book 'T, folio 76; also in book of dona- 
tions C, folio 131, of this office. 


__#- 
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Given under my hand and seal of office, at Baton Rouge, Louis- 


lana, this 27th day of December, A. D. 1880. 
[seat] (Signed) JOHN JASTREMSKT, 
D’y Clerk & Recorder.” 


Thereupon the defendants offered in evidence: Ist. An act of 


sale and mortgage from KE. Howell to J. & H. Perkins, dated De- t 
cember 19th, 1835, of the Richland plantation, duly recorded, which i 
is made part hereof marked “ B,” the name of the staves being omit- = 
ted. ; 


Sale of Land. KE. Howellto J. & H. Perkins. 


STATE OF LovuIsIANA, Parish of West Feliciana: 


Be it known that on the day of the date hereof, before me, 

ot John b. Dawson, parish judge of said parish and ex-officio 

notary public in and for the same parish, personally came 

and appeared Ebenezer Howell, of the first part, of the parish and 

State aforesaid, who declared and acknowledged that for and in con- 

sideration of the sum and price of one hundred and thirty thousand 

dollars, lawful money of the United States, to be paid by John Per- 

kins and Ilenry Perkins, residents of said parish and State, of the 

second part, to wit, the sum of fifteen thousand dollars, payable on 

the first day of January, 1837; the sum of fifteen thousand dollars, 

payable on the first day of February, 1835; the sum of elevei thou- 

sand two hundred and fifty dollars on the first day of February, 

1839; the sum of eleven thousand two hundred and fifty dollars on 

the first day of February, 1840; the sum of eleven thousand two 

hundred and. fifty dollars, payable on first day of February, 1841 ; 

the sum of eleven thousand two hundred and fifty [dollars] on the 

first day of February, 1842; the sum of eleven thousand two hun- 

dred and fifty dollars on the first day of February, 1845; the 

38 sum of eleven thousand two hundred and fifty dollars on the 

first day of February, 15844; the sum of eleven thousand two 

hundred and fifty dollars on the first day of February, 1845; and 

’ the sum of twenty-one thousand two hundred and fifty [dollars] on 

the first day of February, 1546, all bearing 10 per cent. interest after 

date until paid, hath given, grant[ed], bargained, and sold, set over, 

delivered, and conveyed, and by these presents doth give, grant, bar- 

gain, sell, set over, deliver, and convey unto the said John Perkins 

and Henry Perkins, their heirs and assigns, the said party being 
present and accepting, the following-described property, to wit, a cer- 

tain plantation and slaves in the parish of East Baton Rouge con- 
taining seventeen hundred and thirty arpents of land (more or less) 
and having seventy-five slaves, together with stock, fixtures, &c., &e., 
being the same property purchased by Wm. Garrett Johnson and 
William Gayoso Johnson, of the testamentary heirs of John Anderson, 

in said parish of East Baton Rouge, on the 15th day of January, 1834, 1 

as will appear by act passed before Charles Crawford of that 
date, being also the same property purchased of Wm. Garrett 
Johnson and William Gayoso Johnson by Ebenezer Howell 
on the 15th day of May, 1855, said act being passed before John B. 


3) ( 
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Dawson, parish judge, and is now recorded in book E, notarial 
records, pages 395 and 396; said property is sold and received in 
this act, pursuant to the two acts called for as above, with all its in- 
creases and decreases; to have and to hold the said plantation and 
seventy-five —, with all the rights, titles, privileges,and appurtenances 
of, in, and to the same belonging or in anywise appertaining, unto 
the only proper use and behoof of the said John Perkins and Henry 
Perkins, their heirs and assigns, forever, and the said Ebenezer 
> Howell, for his heirs, executors, Wc., the before-recited land and 
; negroes unto the said John Perkins and Henry Perkins, their heirs 
and assigns, will warrant and forever defend against himself, said 
said Ebenezer Howell, his heirs and assigns, and all and every other 
person or persons whatsoever. : 
7 Thus done and passed at St. Francisville, in the parish and 
40 State aforesaid, this nineteenth day of December, in the year 
of our Lord one thousand eight hundred and thirty-five, in 
the presence of Jos. Bb. Thomas and R. J. Dawson, assisting witnesses, 
who, baving signed their names as such, I grant these property under 
my official signature and seal the day and year above written, both 
parties agreeing to waive the parish judge's certificate of mortgage, Xe. 
(Original signed) EK. HOWELL. 

JOHN PERKINS. 

HENRY PERKINS. 

JOS. B. THOMAS. 

R. G. DAWSON. 

JNO. B. DAWSON, 

Parish Judge. 


ate 
* 


* 
4 


ie 2 7 aw Se 2 


Recorded this 25th March, 1836. Copy returned to John Per- 
kins. 


a) 


(S’g.) CHAS. TEZZRIO, P. J. 


STaTe OF LourstaNna, Parish of Last Baton Rouge: 
I hereby certify the foregoing to be a true copy from the record 
in book P. folio Db, of the parish judge's records 1h this ofhiee. 
Given under my hand and seal of office, at Baton Rouge, this 24th 
January, 1872. 


[SEAL. | (Sig’d) JOHN McGRATH, 
4 Recorder. 
41 2d. A judgment of the second judicial district court for the 


parish of West Feliciana, dated February 18th, 1859, against 
J. H. Perkins for the sum of $16,890.25, and in favor of Mrs. Eliza 
C. Johnson as the mortgage notes secured in the act of sale, and 
mortgage marked “ B,” and duly recorded with the right of mort- 
gage upon said Richland plantation to secure the same. 
3d. The execution issued upon said judgment, directed to the 
sheriff of the parish of East Baton Rouge, directing the sale of said 
Richland plantation to satisfy said judgment. 
4th. The return of the sheriff endorsed on said execution, showing 
that he seized the Richland plantation by virtue of said writ, on the 
© 99 


"aia a) 
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20th day of May, 1861, and offered the same for sale after due ap- 
praisement and advertisement, but that their being no bidder who 
would offer } of the appraised value the property was again offered 
for sale on a credit of twelve months, and finally sold and adjudi- 
‘ated to Ackley Perkins on the 5rd day of August, 1561, for $100,000. 
5th. The deed duly recorded from the sheriff to Ackley 
42 Perkins made under this sale, which is annexed to this bill, 
marked “C,” the name of slaves being omitted, and made 

part thereof. 


Sheriff’s Deed to Ackley Perkins. 
STATE OF LoutsIANA, Parish of East Baton Rouge: 


Whereas I, Henry V. Babin, sheriff of the parish of East Baton 
Rouge, by virtue of a writ of fi. fa., issued and to me directed from 
the hon. the sixth judicial district court in and for the parish of 
East Baton Rouge, against the goods and chattels. lands and tene- 
ments of J. & H. Perkins ef al., at the suit of Fellows & Co. vs. J. 
H. Perkins, No. 1610 of the records of the hon. sixth judicial dis- 
trict court in and for the parish and State aforesaid, did seize the 
following-described mortgaged property, to wit, the Richland plan- 
tation, consisting of the following tracts of land, to wit: 

Ist. A certain tract of land or plantation now in cultivation of 
sugar, situated about two miles from the city of Baton Rouge, con- 

taining seventeen hundred and thirty (1750) arpents, more or 
433 less, with all the buildings and improvements thereon, con- 

sisting of a dwelling-house, sugar-house, mills and machinery 
of every description, and all the outhouses pertaining to the same, 
it being the same property acquired by J. & H. Perkins from Ebe- 
nezer Howell on the 19th day of December, 1835. 

2d. One hundred acres of land purchased of a colored woman 
named Pheobe Anderson. 

od. A tract of land purchased of Mrs. Williams, containing five 
hundred acres, making in all twenty-five hundred arpents, more 
or less; also 48 mules, 30 head of cattle, 100 head of hogs, 15 wagons 
and carts, farming utencils, household and kitchen furniture, 3,000 
bbls. corn, fodder, and hay in store, and 52 head of sheep. 

And after advertising the same in the Baton Rouge Gazette & 
Couret, a public newspaper published in said parish in the city of 
Baton Rouge, as the law requiring, to be offered at public sale on 
the premises, at about 25 miles from the city of Baten Rouge, on 
Saturday the 5th day of January, A. D. (1861) eighteen bundred and 
sixty-one, at 11 o’clock of said day, did proceed to the sale and ad- 
judication of the above described property after complying with 

all the formality of law, such as reading aloud the public 
44 advertisement and parish recorder’s certificate of mortgage, 

&ec., and having exposed the same to public sale according to 
law for cash, with the benefit of appraisement under the mortgage 
in favor of Fellows & Co., for the use of Duncan F. Linton and sub- 
ject to the payment of all previous mortgages and _ privileges, and 
interest thereon existing on said property, whetherexpressed in said 
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recorder’s certificate of mortgage or not. Ackley Perkins became 
the purchaser thereof for the price and sum of one hundred and 
seventy-five thousand dollars ($175,000.00) which I do hereby ac- 
knowledge to have received from the purchaser as foltows: In cash 
the sum of twenty-five thousand dollars, and the balance retained 
in said purchaser’s hands to:pay and satisfy all previous mortgages, 
privileges, and interest thereon as expressed above. ° 

Now, therefore, know all men by these presents that I, the said 
sheriff, do, in consideration of the premises, and by virtue of the aet 
in such case made and provided, grant, bargain, and sell, assign, 

‘and set over unto the said Ackley Perkins and his legal and 
15 lawful heirs and assigns all the above described property, 

land, improvements, and slaves, &ec., and all the right, title, 
interest, and claim which the said J. & H. Perkins & al. defendants, 
on the 19th day of December, 1855, or at any time since had in or 
to the said above described property or any part thereof, to hold the 
same to the said Ackley Perkins, Esq., his legal and lawful heirs 
and assigns forever. } 

[mn witness whereof I have hereunto set my hand and seal, this 
fifth day of January, A. D. 1861, in the year of our Lord one 
thousand eight hundred and sixty-one, and in the eighty-fifth of 
the independence of the United States of America. 


(S’g’d) H. V. BABIN, Sheriff. [seat.] 


Signed and delivered in presence of— 
(S’o’d) V.A. ALLAIN. 
(S'v’d) J. M. NELSON. 


STATE OF Lourstana, Parish of East Baton Rouge: 


I hereby certify the foregoing to be a true copy from the original 
” »* 5 ° . . a + ~~ . . 5 . 
record in the book “ R,” folio 295, of notarial acts of this office. 


Ab Given under my hand and seal of office, this 24th Janu- 
ary, A. D. 1872. 
[ SEAL. | (Signed) JOHN McGRATH, Recorder.” 


6th. The 12-months bond given by Ackley Perkins, in payment 
of the price, with Wm. 8. Pike and J. M. Williams as sureties, made 
a part of this bill, marked “D,’ the names of the slaves being 
omitted. 
Twelve-Months Bond. 


S7TaTe OF LoutstaNna, Parish of Kast Baton Rouge: 


By this public instrument of writing, be it known, that we, Ackley 
Perkins, as principal, and J. M. Williams and Wm. 58. Pike, as se- 
curities, acknowledge ourselves indebted to Mrs. Eliza C. Johnson, 
of the parish of West Feliciana, and State aforesaid, in the just and 
full sum of thirty thousand six hundred and ninety-five dollars and 
eighty cents ($30,695.80), with interest at the rate of ten per cent. 
per annum on the sum of twenty-nine thousand three hundred and 

‘forty dollars and twenty cents ($39,540.20) from this date 
47 until paid, which payment well and truly to be made on 
the third (8rd) day of August, eighteen hundred and sixty- 
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two (1862), we bind ourselves jointly and severally, our heirs, ex- 
ecutors, administrators and assigns, firmly by these presents. And 
the better to secure the payment of the above sum of thirty thousand 
six hundred and ninety-five dollars and eighty cents ($30,695.S0), 
and interest thereon. 


We mortgage the following property, to wit: A certain tract of 


land or plantation, known as the Ric hland plantation, and situated 
in this parish, East Baton Rouge, about two and one-half miles from 
the city of Baton Rouge, and containing nineteen hundred and 
eleven (1,911) acres, more or less, with all the buildings and improve: 
ments thereon and thereto belonging; also the growing crop of cane, 
corn, WC., &e.: also the entire stock of cattle, hogs, horses, mules, 
sheep, &c., on: the said plantation, as described in the sheriff's deed 
of sale to the said Ackley Perkins, bearing equal date with this in- 
strument; and the said Ackley Perkins, as principal, and J. M. 


Williams and Wm. 8. Pike, as secuyeties, do hereby acknowl- 


48 edge this to have the force of a final judgment. 
I- witness whereof we have hereunto set our hands and 
seals, in the presence of subscribing witnesses, this third (3rd) day 


of August, in the year of our Lord eighteen hundred and sixty-one 


(A. D. 1861). 


(Signed) ACKLEY PERKINS.  [sEAt. 
” J. Wak LIAMS. mes, 
‘ WM. S. PIKE. SEAL. | 
In the presence of— 
(S’g’d) : H. V. BABIN, Sheriff: 


7th. An execution issued on the 12-months’ bond against Ackley 
Perkins, A M. Williams, and Win. S. Pike. October Oth, LS65. made 
part hereof, and marked “ E.” 


Execution Ol Twelve-Months Bond. 


The State of Louisiana to the sheriff of the parish of East Bator 

Rouge, Greeting: 

‘Ve command you that by seizure and sale of the property, real 
and personal, rights and credits of Ackley Perkins, J. M. Williams, 
and William 8. Pike, in the manner prescribed by law, you cause to 

be made the sum of thirty thousand six hundred and ninety- 
49 five dollars and eighty cents, debts, with interest at the rate 

of ten per cent. per annum from the third day of August, 
1861, on the sum of twenty-nine thousand three hundred and forty 
dollars and twenty cents until paid, and also the sum of four dollars 
thirty-five cents, costs; as well as your own costs and charges, to sat- 
isfy a twelve months’ bond lately given by the said Ac ley Perkins, 
J. M. Williams, and William S. P ike in favor of Mrs. Eliza C. John- 
Sol. 

And how you shall have executed this writ you make return to 
our said court in seventy days, as the law directs. 

Witness the Honorable H. C. Edwards, judge of the said court, 
this 10th day of October, A. D. 1865. 

CHARLES B. COLLINS, 
Clerk of said Court. 


% 


| 
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[Endorsed :] The property upon which the twelve months’ bond 
is given is as follows, to wit: “A certain tract of land or plantation 
known as the Richland plantation, and situated in this parish 
50 (East Baton Rouge) at about two and one-half miles from the 
city of Baton Rouge, and containing nineteen hundred and 
eleven acres, more or less, with all the buildings and improvements 
thereon and thereunto belonging.” October 10th, 1865. Charles B. 
Collins, clerk. 


Sth. The return of the sheriff of East Baton Rouge made upon 
said execution, showing a sale of the Richland plantation, by virtue 
of a seizure thereof, to William S. Pike, January 6, 1866, made part 
hereof, marked “ F.” 


“Sheriff's Transtfe Z 
STATE OF LOUISIANA: 


Whereas I, Edward Causinard, sheriff of the parish of East Baton 
Rouge. by virtue of a writ of frert facias on a twelve months’ bond, 
and to me directed, from the honorable seventh judicial district court 
of the State of Louisiana in and for the parish of West Feliciana, 
against the goods and chattels, lands and tenements of Ackley Per- 
kins, J. M. Williams, and William S. Pike, at the suit of Eliza C. 
Johnson vs. J. & H. Perkins, No. 1511 of the records of the honor- 

able judicial district court in and for the parish of West 
a Feliciana, State of Louisiana, did seize the following-described 

‘property, to wit: A certain tract of land or plantation known 
as the Richland plantation, and situated in the parish of East Baton 
Rouge, at about two and one-half miles from the city of Baton 
fouge, and containing nineteen hundred and eleven (1911) acres, 
more or less, with all the buildings and improvements thereto be- 


longing. 


Which property was advertised in the Baton Rouge Gazette and 
Court, a public newspaper published in this parish, East Baton 
Rouge, for fully thirty days next preceding the day of sale, as the 
law requires, to be offered at public sale in front of the court-house 
door of said parish of East Baton Rouge, on Saturday, the sixth day 
of January, it being the first Saturday of said month, in the year of 
our Lord one thousand eight hundred and sixty-six (A. D. 1866), 
at eleven (11) o’clock a.m. of said day, for cash, without the bene- 
fit of appraisement, and at the time and place above designated, 

after complying with all the formalities of law, such as read- 
52 Ing the public advertisement, terms of sale, and the parish 

recorder’s certificate of mortgage against the above-described 
property, being the Richland plantation in East Baton Rouge, and 
having exposed the same to public sale, according to law, William 
S. Pike, of the city of New Orleans, La., became the ptirchaser 
thereof for the sum and price of forty-six thousand seven hundred 
and twenty-five “°*% dollars ($46,725.00), which I hereby acknowledge 
to have received as follows, under the instructions ef the plaintiff 
and with the consent of the purchaser, viz: Twenty thousand 9% 
dollars ($20,000.00) in cash, and in three notes, each: for the sum of 
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Scaled 


=? 
eight thousand three hundred and eighty i; dollars ($8,880.50), 
bearing ten per cent. interest per annum, the rates of interest of the j 
judgment from this date, payable at the banking house of Pike, La- 
peyre & Brother, in the city of New Orleans, to the order of the ’ 
plaintiff, Mrs. Eliza C. Johnson, at one, two, and three years from 
date, with the agreement, made by the parties, that said purchaser, 
Wm. 8. Pike, reserves the right to pay said note at any time , 
before maturity, at the stated domicil-, and with the ex- . 
53 plicit understanding that upon the payment and liquidation ? 
of said notes the value of the United States currency is to be — 
estimated at no greater rate of depreciation than as compare width 
the comparative rate of gold and United States currency on the 
first day of February, eighteen hundred and sixty-six (1866); this 
adjudication and sale to be recorded in the of the parish 
recorder of the parish of East Baton Rouge, in the book of mort- 
gages, and the vendor’s mortgage to be retained on the property 1 
adjudicated until the full and final payment of the above-described ? 
+ 


notes; said notes to be paraphed by the recorder to identify them 
with the property adjudicated as aforesaid, and not to be sold or 
alienated to the prejudice of the plaintiff, the holder thereof; the r 
balance of the purchase-money, viz: the sum of fifteen hundred and 
eighty-two 4° dollars ($1,582.20), to be paid to Hill and Markham 
by said Pike, the purchaser. Now, therefore, know all men by these 
presents that I, the said sheriff, do, in consideration of the premises 
and by virtue of the act in such case made and provided, 
54 grant, bargain, and sell, assign, and set over to the said Wil- 
liam S. Pike, and to his legal and jlawful heirs and assigns, = 
all the above-described property, to wit: The Richland plantation 
and all the right, title, interest, and demand which the said Ackley 
Perkins, J. M. Williams, and William 8S. Pike, on the third day of 
August (1561), eighteen hundred and sixty-one, or at any time since 
had in or to the said property, to wit, the Richland plantation or 
any part thereof, to hold the same to the said William 8. Pike and 
his legal heirs and assigns forever. 

In witness whereof I have hereunto set my hand and seal at Baton 
Rouge this sixth day of January, in the year of our Lord one thou- 
sand eight hundred and sixty-six (A. D. 1866). 

ED. COUSINARD, Sheriff: 

Sealed and delivered in the presence of— 


em 


2 a ~ 


B. F. BUYAR, s 
A. M. DUNN. 
STATE OF LoutstaNna, Parish of Hast Baton Rouge: | — 


RECORDER'S OFFICE. 


I do certify the foregoing and written sheriff’s deed to be duly 
recorded in this office in book T, folios 105 to 107 of Convertional 
Mortgages. 
55 Given under my hand and seal of office at Baton Rouge, 
this sixth day of January, A. D. 1866. 
[SEAL] JOHN OVCONNOR, Recorder. 
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9th. Thesheriff’s deed, duly recorded, to William S. Pike, of the Rich- 
land plantation, in due form, made in accordance with said return, 
and proof that said Ackley Perkins lived on said plantation from 
the date of said sale by the sheriff to Wm. 38. Pike without any ap- 
parent change of possession, plaintiff being abroad during the in- 
tervening period. 

And defendants offered no evidence of any proceeding against the 
plaintiffs by the hypothecary or any other form of action to subject 
said plantation to the payment of said judgment and 12-month 
bond. 

And defendants having offered some evidence of the question of 
rents and profits not material to this bill, both parties closed the 
case, the plaintiff submitting her case on her act of donation from 
Ackley Perkins,and the defendants submitting their defense upon the 

judicial proceedings aforesaid and the title derived from the 
56 sheriff’s sale of January 6th, 1566, under the execution on 

the twelve-months bond, and upon no other judicial proceed- 
ings and no other titles except such as are mentioned in the plead- 
Ings. 

And it being shown and admitted that defendants took possession 
of said Richland plantation under the deed of January 6th, 1866, 
on the day of its date, and continued in possession down to October 
5th, 1871, the date of service of citation in this cause, a period of 
more than five years, the court, at the request of the defendant’s 
counsel, charged the jury as follow : 

“If thejury find that Wm. 8. Pike, from whom the present defend- 
ants inherit their title, had been in the possession of the Richland plan- 
tation, the property in dispute, for a period of five years, and that he 
purchased the same from any person authorized to sell at public 
auction, then any informality connected with or growing out of said 
sale is prescribed by the lapse of five years from the time of mak- 
ing it.” 

And, further, that under the terms of the decision of the Supreme 

Court in this case, as rendered by Mr. Justice Bradley and 
oF filed herein, which this court feels bound to follow, this pre- 

scription, if proved, is decisive of the controversy and Oper- 
ates as a bar to plaintiff’s action, and gives to defendants a title 
by prescription against the plaintiff. 

‘lo which charge the plaintiffs’ counsel then and there excepted. 
Ist. Because said charge is not the law of the case. 2d. Because 
said charge in effect creates a new term of prescription by which 
real property may be acquired in Louisiana not recognized by the 
law. 3d. Because in Louisiana a party must have possessed real 
property for a period of ten years in good faith and under a just 
title translative of property to acquire property by prescription. 
4th. Because the prescription of five years only cures defects and 
informalities growing out of a sale made under a writ of execution 
as between the parties to the record and the writ, and does not oper- 
ate to confer title where the defendant in the writ had none nor to 
matters dehors the record. Sth. Because the seizure and sale of the 
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property in dispute under a judgment and writ against Ackley 
os Perkins, to which plaintiff was not a party, did not divest her 
of the title previously acquired by her, even if the informal- 


ities connected with the sale have been cured by the prescription of 


five years. But the court overruled the exceptions taken to said 
charge and gave the same to the jury, who rendered a verdict upon 
the same against the plaintiff and in favor of the defendants. 

And the plaintiff in due time tendered this her bill of exceptions 
and prayed that the same be allowed and signed; and the same is 
here now done accordingly. 

(Signed) DON A. PARDEE, 
Judge. 


Petition and Orde Z for Writ of Error. Filed June Sth, LSS3. 


Circuit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. 


\ 


Marie P. Evans & Wo. R. Evans ) 
‘ Us. 
Mrs. Mary A. Pikr, Widow or Wa. 8. Pike, Deceased, | 
and natural Tutrix of the minor Gertrude D. Pike, | 
John H. Pike, Emma C. Pike, widow of Gray 
59 Doswell, Wm. 8. Pike, Jr., and Mary L. Pike. 


No. 6494. 


To the honorable the judge of the circurt court of the United States 
for the fifth circuit and eastern district of Louisiana: 

The petition of Marie P. Evans and Wm. R. Evans, plaintiffs 
in the above-entitled cause, respectfully represents that there is 
error in the judgment rendered against them in said cause on the 
28th day of June, 1881, and signed on the — day of November, 
1881, to their prejudice, which they desire to have corrected. 

Wherefore petitioners pray that a writ of error may be allowed 
them in the premises, returnable to the Supreme Court of the United 
States at the next term thereof, to be holden in Washington on the 
second Monday in October, A. D. 1883. 

(Signed) WILLIAM GRANT, Att'y. 


A writ of error is allowed in this case, returnable as prayed, upon 
plaintifis giving bond, with solvent surety, conditioned as the law 
directs, in the sum of two hundred dollars. 

New Orleans, June 8th, 1883. 

(S'o’d) DON A. PARDEE, 
60 Judge of United States Circuit Court, 
Kastern District of Louisiana. 


Bond fer Writ of krror. Filed Jun 9th, LSS35. 


Know all men by these presents, that we, Marie P. Evans and 
William R. Evans, as principals, and William Grant, as surety, are 
held and firmly bound unto Mrs. Mary A. Pike, widow of William 
S. Pike, deceased, and natural tutrix of the minor, Gertrude D. 
Pike; John H. Pike, Emma C. Pike, widow of Gray Doswell; William 
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S. Pike, Jr., and Mary L. Pike in the full and just sum of two hun- 
dred dollars, to be paid to the said Mrs. Mary A. Pike and others 
above named, their certain attorneys, executors, administrators, or 
assigns; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and sever- 
ally, by these presents. 

Sealed with our seals and dated this 9th day of June, in the year 
of our Lord one thousand eight hundred and eighty-three. 

W hereas lately at a cireuit court of the United States, fifth judi- 

cial cireuit, holding sessions in and for the eastern district of 
61 Louisiana, in a suit depending in said circuit court wherein 

Marie P. Evans and William R. Evans are plaintiffs and the 
said Mrs. Mary A. Pike and others, above named, are defendants, 
judgment was rendered against the said Marie P. Evans and Wil- 
liam R. Evans in favor of the said defendants, and the said Marie 
P. Evans and William R. Evans having obtained a writ of error and 
filed a COPY thereof in the clerk’s office of the said circuit court to 
reverse the judgment in the aforesaid suit, and a citation directed 
to the said Mrs. Mary A. Pike and others, above named, citing and 
admonishing them to be and appear at the Supreme Court of the 
United States, to be holden at Washington the second Monday of 
October next: 

Now, the condition of the above obligation is such that if the said 
Marie P. Evans and William R. Evans shall prosecute their writ to 
effect and answer all damages and cost if they fail to make their 
plea rood, then the above obligation to be void: else, to remain in 
full foree and virtue. 


(Signed) WILLIAM GRANT. [1 s. 
MARIE -P. EVANS, [L.s. 
WM. R. EVANS, L. & 


By WM. GRANT, Att’y. 


62 UniTep STATES OF AMERICA, eee 

astern District of Louisiana, " x 

Personally appeared Wm. Grant, who, being duly sworn, deposes 

and says:.That he is the surety on the within bond; that he resides 

in the city of New Orleans, and is worth ‘the full sum of two hun- 

dred dollars over and above all his debts and liabilities and prop- 
erty exempt Irom execution. 


(Signed) WM. GRANT. 
Subseribed and sworn before me, this 9th day of June, 1883. 
(Signed) KF. A. VOOLFLEY. 


Commissioner U. S. Circuit Court, Eastern District of Louisiana. 
63 UNITED STATES OF AMERICA: 
Circuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. 
CLERK’S OFFICE. 
I, Francis A. Woolfley, clerk of the circuit court of the United 
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States for the fifth circuit and eastern district of Louisiana, do here- 
by certify that the foregoing 62 pages contain and form a full, com- 
plete, true, and perfect transcript of the record and proceedings had 
subsequent to the mandate of the Supreme Court of the United 
States in the case of Marie P. Evans ef al. vs. William 8S. Pike et als., 
No. 6494 of the docket of the said court. 

Witness my hand and the seal of said court, at the city of New 
Orleans, this 26th day of July, A. D. 1885. . 

[Seal U.S. Circuit Court for the 5th Circuit & Eastern District of La.] 


F. A. WOOLFLEY, Clerk. 


Two (2) words interlined & approved. 
Nine (9) words erased. 


I, Don A. Pardee, United States cireuit judge for the eastern dis- 
trict of Louisiana, do certify that Francis A. Woolfley, whose name 
is‘ signed to the above certificate as clerk of the circuit court of the 
United States for the fifth circuit and eastern district of Louisiana, 
was, at the time of signing said certificate, and is now, the clerk of 
said court; that said certificate is in due form of law, and that full 
faith and credit are due to his official attestations as such clerk. 
Given under my hand, at the city of New Orleans, in said district, 
this 26th day of July, A. D. 1883. 
DON A. PARDEE, Bs 
Circuit Judge. PF 
Three (3) words interlined, approved. 


64 UNITED STATES OF AMERICA, 88 


The President of the United States to the honorable the judges of 
the cireuit court of the United States in and for the fifth circuit, 
and holding sessions for the eastern district of Louisiana, Greet- 
ing : 

Because in the record and proceedings, as also in the rendition of the 
judgment a plea which is in the said circuit court before you, or some of 
you, between Marie P. Evans & William R. Evansand Mrs. Mary A. 
Pike, widow of William 8S. Pike, deceased, and natural tutrix of the 
minor Gertrude D. Pike, John H. Pike, Emma C. Pike, widow of 
Gray Doswell, William S. Pike, Jr.,and Mary L. Pike, a manifest 
error hath hap ypened, to the oreat damage of the said Marie P. 
Evans and William R. Evans, as by their complaint appears, 
we being willing that error, if any hath me should be duly -—y 
corrected, and full and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment - therein be given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the second Monday of 
October next, in the said Supreme Court, to be then and there held, 
that, the record and proceedings aforesaid being inspected, the : said 
Supreme Court may cause further to be done therein to correct that 
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error what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this Sth day of June, in 
the year of our Lord one theusand eight hundred and eighty-three. 

[Seal U.S. Cireuit Court for the 5th Circuit & Eastern District of La. ] 

F. A. WOGLFLEY, 
Clerk of the United States Cireuit Court for the 
Kastern District of Louisiana. 


65 | Endorsed:] United States circuit court, eastern district of 

Louisiana. No. 6494. Marie P. Evans et als., plaintiffs in 
error, versus Mrs. Mary A. Pike, widow, &c., et a/s., defendants in error. 
Writ of error. Filed June 8th, 1885. FI. A. Woofley, clerk. 


66 ‘Tue Unirep States oF AMERICA: 
Cireuit Court of the United States. Eastern District of Louisiana: 


The President of the United States to Mrs. Mary A. Pike, widow of 
William S. Pike, deceased, and natural tutrix of the minor Ger- 
trude D. Pike, John H. Pike, Emma C. Pike, widow of Gray Dos- 
well; William 8S. Pike, Jr., and Mary L. Pike, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant toa writ 
of error filed in the clerk’s office of the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana, wherein 
Marie P. Evans and Williams R. Evans are plaintiffs in error and 
you are defendants in error, to show cause, if any there be, why the 
judgment rendered against the said Marie P. Evans and William 
R. Evens as in said writ of error mentioned should not be corrected, 
and why speedy justice should not be done to the parties in that 
behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 9th day of June, in the 
year of our Lord one thousand eight hundred and eighty-three. 


DON A. PARDEE, Judge. 


O7 | Endorsed:] United States circuit court, eastern district of 

Louisiana. No. 6494. Marie P. Evans ef als., plaintiffs in 
error, vs. Mrs. Mary A. Pike, widow, &c., ef als., defendants in error. 
Citation to def’ts in error. Marshal’s return. Received June 9, 
1883, by the U.S. marshal, and on June 16th, 1883, I served a du- 
plicate of the within writ of errors on the defendants in error herein 
named, to wit, Mrs. Mary A. Pike, widow of William 8. Pike, de- 
ceased, and natural tutrix of the minors Gertrude Pike, John H. 
Pike, Emma C. Pike, widow of Gray Doswell: William 8S. Pike, Jr., 
and Mary L. Pike by leaving the sam- in the hands of Thomas Gil- 
more, Esq., the attorney of record for the aforesaid defendants in 
error, in the city of New Orleans. J. R. G. Pitkin, U.S. marshal, 
eastern d’s’t of La., by E. S. Curry, d’y U.S. marshal. 
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28 MARIE P. EVANS ET AL. VS. MRS. MARY A. PIKE, &¢, 


Personally appeared before me, E. 8. Curry, a lawful deputy of J. 
R. G. Pitkin, U. S. marshal for the eastern district of Louisiana, and 
makes oath that he served a duplicate of the within writ or error on 
the defendants in error herein named, as set forth in his official re- 
turn hereon. 
E. S. CURRY, 

Dy l) S. Marshal. 


Subseribed and sworn before me, June 18th, 1883. 
Fr. A. WOOLFLEY, 
Commissioner United States Crreuat Court, 
keastern District of Lowisiana. 
Endorsed on cover: E. Louisiana, C. C. U.S. No. 252. Marie 
P. Evans and William R. Evans, plaintiffs in error,vs. Mrs. Mary A. 
Pike. widow of William 8S. Pike, deceased, and natural tutrix of the 


minor Gertrude D. Pike. Jolin H. Pike. Emma C. Pike, widow of 


‘Gray Doswell; William 8S. Pike, Jr., and Mary L. Pike. Filed 6th 
August, 1885. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 185. 


Marie P. Evans et al ) 
vs. | 


Mrs. Mary A. PIKE ef al. } 


The document entitled “sheriff’s deed to Ackley Perkins,” page 
18 of the printed record, having been copied with the transcript 
by error, it is agreed the same shall be erased and the deed annexed 
to this stipulation printed and substituted in lieu thereof. 

New Orleans, La., January 12, 1886. 

WM. GRANT, 
Att'y for PUffs in Error. 
JOHN A. CAMPBELL, 
For Def’ts in Error. 


STATE OF LouIsIANA, Parish of East Baton Rouge : 


Whereas I, Henry V. Babin, sheriff of the parish of East Baton 
Rouge, by virtue of alias writs of fi. fa. issued, and to me directed 
from the hon. seventh judicial district court in and for the parish of 
West Feliciana, against the goods and chattels, lands and tenements 
of John and Henry Perkins, at the suit of Eliza C. Johnson vs. J. & 
H. Perkins, Nos. 1311 and 1363 of the records of the hon. seventh 
judicial district court in and for the parish of West Feliciana, State 
aforesaid, and at the third opposition of Messrs. Hill & Markham 
vs. J. & H. Perkins, issued from the seventh judicial district court 
aforesaid, did seize the following-described property, to wit, a cer- 
tain tract of land or plantation known as the “ Richland planta- 
tion,” situated in the parish of East Baton Rouge, at about two and 
a half miles from the city of Baton Rouge, and containing nineteen 
hundred and eleven (1911) acres, more or less, with all the build- 
ings and improvements thereon, sugar mill, engine, and apparatus 
for making sugar; also the growing crop of corn, cane, &c., &e., to- 
gether with all the named and described slaves, to wit: Hannibal, 
aged forty-two years; Pinto, aged 40 years; Harrison, aged 21 years; 
Cumbo, aged 14 years; Randall, aged 32 years; Alpha, aged 24 years; 
Chloe, aged 50 vears; Tenah, aged 55 years; Louisa, aged 14 years; 
Diana, aged 7 years; Emma, aged 6 years; Billy, aged — years; 
Sally, aged 28 years; Charity, aged 24 years; Noah, aged 12 years; 
Long Isaac, aged 28 years; Mary, aged one vear; Rodich, aged 50 
years ; Moses, aged 16 years; Rody, aged aged 50 years; Alfred, aged 
8 years; Short Isaac, aged 36 years; Hannah, aged 26 years, and 
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her infant child; Gustave, aged 51 years; Lucy, aged 30 years; 
Eliza, aged one year; Loris, aged 21 years; Betsey, aged 26 years; 
Sam, aged 11 years; Hector, aged 8 years; Abraham, aged 26 years; 
Christoper, aged 46 years; Little Jim, aged 16 years; Zachariah, 
aged 22 years; Big Hannah, aged 22 years; Francis, aged 3 years; 
Butler, aged 25 years; George, aged one year; Barbarra, aged 22 
years; Henderson, aged 23 years; Annis, aged 23 years; Girard, 
aged one year; Joe, aged 3 years; Peter, aged 20 years; Collins, 
aged 50 years; Maria, aged 35 years; Jim Smart, aged 14 years; 
Sam, aged 33 years; Goncy, aged 28 years; Jefferson, aged 2 years; 
Dickey, aged one vear; Daniel, aged 20 years; Lucy, aged 17 years ; 
Short Frank, aged 54 years; Polly, aged 25 years; Amanda, aged 
13 years; Jim Flood, aged 43 years; Priscilla, aged 25 years; Jenny, 
aged one year; Bill, aged 15 years; Hiram, aged 38 years; Maria, 
aged 28 years; Sally, aged 12 years; Milly, aged 11 years; Judy, 
aged 21 years; Roberts, aged 15 years; Roberts, aged 16 years; 
Beckey, aged 16 years, and Matilda, aged — years; also the entire 
stock of cattle, hogs, horses, mules, sheep, &c., &c., on said planta- 
tion, and, after advertising the said property in the Baton Rouge 
Gazette and Comet, a public newspaper published in said parish of 
East Baton Rouge, as the law requires, to be sold at public sale on 
the premises, at about two and a half miles from the city of Baton 
Rouge, on Saturday, the 3d day of August, A. D. (1861) one thou- 
sand eight hundred and sixty-one, at 11 o'clock a. m., of said — on 
a credit of twelve months and at the time and place above desig- 
nated, after complying with all the formalities required by law, 
such as reading aloud the public advertisement and parish recorder’s 
certificate of mortgages existing on said property, and having ex- 
posed the same at public sale, Ackley Perkins, Esq., became the pur- 
chaser thereof for the sum and price of one hundred thousand dol- 
lars ($100,000.00), which I do hereby acknowledge to have received 
from the purchaser as follows: In two twelve months’ bonds of this 
day and date, one for the sum of thirty thousand six hundred and 
ninety-five [and] ;8,°,; dollars ($30,695 80), with ten per cent. per an- 
num interest on the sum of twenty-nine thousand three hundred 
and forty [and] ;4°; dollars ($29,340.20) from date until paid, in 
favor of Mrs. Eliza C. Johnson and signed by Ackley Perkins, as 
principal, and J. M. Williams and William 38. Pike, as securities, 
and made payable one year after date; the other in favor of Hill 
and Markham for the sum of two thousand one hundred and seventy- 
tive [and] 74°; dollars ($2,175.25), with five per cent. per annum in- 
terest from date until paid, signed by Ackley Perkins, as principal, 
and J. M. Williams and William 8. Pike, as securities; also payable 
one year from date. And the balance of said adjudication, say 
sixty-seven thousand one hundred and twenty-eight [and] #%; dol- 
dollars ($67,128.95), being retained in said purchaser’s hands to pay 
und satisfy all other privileged claims and mortgages existing on 
the said property. 

Now, therefore, know all men by these presents that I, the said 
sheriff, do, in consideration of the premises and by virtue of the 
act in such case made and provided, grant, bargain, and sell, assign 
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and set over to the said Ackley Perkins and his legal and lawful 
heirs and assigns all the above-cescribed property of land and all 
the improvements thereon, slaves, and stock, and all the right, title, 
interest, and demand which the said John and Henry Perkins, de- 
fendants, on the first day of February, eigliteen hundred and fifty- 
one (A. D. 1851), had in or to the said property or any part thereof, 
to hold the same to the said Ackley Perkins and his legal and law- 
ful heirs forever. 


In witness whereof | have hereunto set my hand and seal this 
third (3) day of August, in the year of our Lord one thousand eight 
hundred and sixty-one (A. D. 1861). 

(Signed) H. V. BABIN, Sheriff. [seat.] 


Sealed and delivered in presence of Messrs.— 
(Signed) Fr. C. BABIN, 
W. W. OLDHAM, 


Witnesses. 


Recorded 10th August, A. D. 1861. 
WM. HUBBS, Recorder. 


RECORDER'S OFFICE, 
ParisH oF East Baton RouGepe, 
STATE OF LOUISIANA. 
[ do hereby certify that the foregoing act is a true copy of record 
in book C, folio 12, of judicial mortgages of this office. 


Given under my hand and seal of offics, at Baton Rouge, this 
24th day of February, A. D. 1873. 


[Seal Recorder's Office, Parish of East Baton Rouge, State of Louisiana. ] 


JOHN McGRATH, Recorder. 


RECORDER'S OFFICE, 
ParisH OF East Baton RovuaGe, 
STATE OF LOUISIANA. 


| do hereby certify that the twelve months’ bond executed by 
Ackley Perkins, with William S. Pike and J. M. Williams as sure- 
ties, in the purchase of Richland plantation, in this parish, at 
sheriff’s sale, on the 3d day of August, 1861, under writs of ft. fa. 
issued from the seventh judicial dist. court, parish of West Felici- 
ana, at the suit of Eliza C. Johnson vs. J. & H. Perkins, being No. 
1311 & 1363 of the docket of said court, and being the same twelve 
months’ bond referred to in the foregoing and above copy of sheriff's 
sale to said Ackley Perkins, was never recorded in any of the books 
of conventional mortgages of this office, and is not now and has 
never been of record as a mortgage or lien in any of said con- 
ventional mortgage records. 


: 4 


Given under my hand officially and the seal of my said office, 
at the city of Baton Rouge, this 24th day of February, 1873. 
[Seal Recorder’s Office, Parish of East Baton Rouge, State of Louisiana. | 


JOHN McGRATH, Recorder. 


[Endorsed :] Sup. Court U.S. Oct. term, 1885. No. 252. Marie 
P. Evans & al., pl’tis in error, vs. Mrs. Mary A. Pike, Widow, &c., 
Stipulation of counsel and addition to record. [Stamped:] Office 
Supreme Court U.S. Filed Feb. 23, 1886. James H. McKenney, 
clerk. 


Sheriff sale of Richland plantation to Ackley Perkins. Copy. 
$2.50. 
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Given under my, hand Officially and the sea) Ol My said office. 
] ; > > 4] . ] } ' { a ! 7 ©) 
at the city of Baton Rouge, this 24th day of February, 1879 
g* < , iP (433 [> | r } P ; }? ’ P , 


JOTIN NM, GRATIT. Reco 
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Supreme Court of the ilnited Slates. 


Ne . 252. 


OCTOBER TERM 1885. 


mc _ 


MARIE P. EVANS ET 


AL. PLAINTIFFs LN ERROR. 


versus 


MRS. MARY A. PIKE Ef ALs., DEFENDANTS IN ERROR. 


WM. GRANT, 
Attorney for Plaintiff In Error, 
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Supreme Court of the United Slates. 
No. 252. 


OCTOBER TERM 1885. 
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MARIE P. EVANS Et AL. PLAINTIFFs IN ERROR, 


versus 


MRS. MARY A, PIKE ET ALs., DEFENDANTS IN ERROR. 


STATEMENT. 


“y 
Vv 


This case has been twice tried in the court below. 
The first judgment was in favor of the plaintiffs, but 
was reversed in this court, the case being reported 
under the title of Pike vs. Evans, 94 U.S. 106. 

Judgment at the second trial was rendered against 
the plaintiffs, and the cause is now here again, on writ 
of error sued out by them. 

_ The case presented by the petition is one at law, 
purely and simply, and is styled, under the law of 
Louisiana, a petitory action, the equivalent of the 
action of ejectment at common law. 

The issues in the cause arise out of the matters set 
up in defense, and will be better understood from the 
following facts, which are conceded. 

In 1835 Henry and Jehu Perkins purchased the 
Richland plantation of E. Howell, giving their notes 
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Bet for a part of the purchase price, secured by mortgage r 
f | on the property. The mortgage contained a simple 3 
=e hypothecation cf the estate, and was without the : a 
ag usual clause styled, the pact de non alienando—a stip- - 
ap ulation not to alienate to the prejudice of the mort- 

rsh gage. New Record p. 16. , id 
By Subsequently, Eliza OC. Johnson became owner of 4 
att the notes, upon which she obtained judgment against 

pe - Perkins, directing a sale of the mortgaged property to : 
ae satisfy the debt. Execution was taken out, and the : ¥ 


ated Reet NS 
be ae 


property sold on the 3rd day of August 1861, to 
Ackley Perkins, for $30. 695.80, on a credit of 12 
months. New record pp. 18-19. 

The purchaser executed his 12 months bond for 
the price, with J. M. Williams & W.S. Pike as sure- 
ties ; granting therein a mortgage on the preperty to 
secure the same. New record p. 20. But the bond, if 
that fact could affect the question, was not recorded 
ae in the mortgage office. 
ae On the 5th day of September 1861, Ackley Per- 

= kins donated the property to Mrs. Evans, then the wife 
of S. D. Linton, the present plaintiff, the act of dona- 
tion being duly registered in the book of donations of 
the Parish. 

On the 10th day of October 1865, four years sub- 
sequent to the acquisition of title by Mrs. Evans, 
Eliza ©. Johnson, took out execution on the 12 
months bond, and without making an actual seizure, 
sold the property on the 6th day of January 1866, to 
W. 5S. Pike, to whose interests these defendants have 
succeeded. New record pp. 20, 21, 22. 
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Not having been made party to any of the pro_ 
ceedings by which Pike claimed to have acquired 
title, Mrs. Evans was advised that she had not been 
divested of her property by the sale of January 6, 1866, 
and she brought this suit on the 19th day of July 1871 
to recover possession from Pike. 

By his answer Pike claimed title to the property, 
through the sheriff’s sale of January 6, 1866; and in 
avoidance of plaintiff's title averred. 

1° That the act of donation froin Ackley Perkins 
to Mrs. Evans was void, being in fraud of creditors. 

2° That Ackley Perkins did not possess more 
than twice the amount of the property donated, over 
and above his debts. 

3° That he did not retain sufficient property for 
his support and subsistence. 

4° That plaintiff's demand was prescribed by 1, 
3and 5 years. Old record pp. 5, 11, 15. 

The case was first tried on these issues, and on the 
plea of prescription, Judge Woods charged the jury as 
follows : 

‘‘ That if the Sheriff did not seize the property, 
that is an informality not cured by the prescription of 
five years.” 

For error in this instruction, the judgment in 
favor of plaintiffs was reversed, in Pike vs Evans, 94 
U.S, 106. 

After the case was remanded, the Circuit Court,on 
motion of plaintiff's attorney, struck out the Ist and 2d. 
pleas, holding the matters therein set up, not admis- 
sible as defenses, in a suit at law. New record pp. 1, 
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10. The issues, therefore, at the second trial, were 18t. 
whether plaintiff had a superior title, and 2d whether 
the action was prescribed. 

The case was, however, decided solely on the 


plea of prescription of five years, Judge Pardee charg-. 


ing, at the request of defendants, as follows: ‘If the 
jury find that Wm. 8S. Pike, from whom the present 
defendants inherit their title, had been in possession of 
the Richland plantation, the property in dispute, for a 
period of five years, and that he purchased the same 
from any person authorized to sell at public auction, 
then any informality connected with, or growing out 
of said act of said sale is prescribed by the lapse of five 
years from the time of making it. And further, that 
underthe termsof the decision of the Supreme Court, as 
rendered by Mr Justice Bradley, and filed herein, 
which this court feels bound to follow, this prescrip- 
tion if proved, is decisive of this controversy, and 
gives todefendants a title by prescription against plain- 
tiffs.” As this instruction was based upon the con- 
ceded fact of Pike’s possession of five years, the ver- 
dict was for defendants. 

It seems, therefore, unnecessary to discuss any 
of the other questions in the case, and I shall confine 
myself to the question of prescription. 


ASSIGNMENT OF ERRORS. 


1° The Court erred in instructing the jury that 
the prescription of five years was decisive of the con- 
troversy, and if proved, gave defendants title. 
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ARGUMENT. 


Since the Circuit Court put an end to plaintiff's 
pretentions, by holding their action to have been bar- 
red by the statute of limitations when the suit was 
brought, I propose to discuss this question, without 
reference to others which might have arisen on the 
merits. 

Four years prior to the seizure of the property 
under the writ of feri facias against Ackley Perkins, 
the latter had transferred the legal title to Mis. Evans 
by an act of donation. Pike’s title was derived from 
Perkins through a proceeding against him, four years 
after he had thus parted with title, and to which Mrs. 
Evans was not a party. 

He had possessed the property under his deed, 
something over five years when this suit was brought, 
and the Cireuit Judge held, in effect, and so ins- 
tructed the jury, that defendants had aequired the 
property by such possession. 

This instruction was based upon an erroneous in- 
terpretation of the opinion of Mr. Justice Bradley in 
Pikevs. Evans, and a clear mistake of the law applica- 
ble to the case. It may be fairly presumed when the 
issue decided in that opinion is considered, that the 
Court intended simply to decide the question presented 
by the instruction, which was whether the omission of 
the Sheriff to make a tangible seizure of the property 
was an irregularity cured by the prescription of five 
years. The Circuit Judge had instructed the jury 
that it was not, but this Court held that this, as well 
as all other irregularities, were included in the statute. 


ie 


o 
- 7 — — — =, ee hy val $ 
hol heer * SM pada pete 2 ‘ ee phil ra ; : 4s $ en 4 je, ao. "ts 7 " 
ORS, Moe %& 4 y + 4 7 5 Me if i. Sd te a, 7 
pene # a ey a i ‘ 


lies a e se —_* Fam + * 
BME Ts SR RY PL eee et 


‘ 


lies * 


Having come to this conclusion, Your Honors’ rever- 
sed the judgment, for error in that respect. 

It followed as a logical sequel to the opinion on 
the main question, that a sheriffs’ deed, thus cured of 
irregularity might become the basis of the prescription 
of ten years, by which property is acquired, under the 
Oivil Code of Louisiana, as was said by Mr. Justice 
Bradley. But it is not to be inferred the Court 
intended to decide that possesion of property fora less 
period than ten years, under a deed, either perfect 
un form originally, or made so by the lapse of five 
years, can give atitle to lands in Louisiana. The 
whole purpose of the statute was to prevent any one 
disputing the regularity of a judicial sale after the 
lapse of five years. 

But the code provides under what circumstances 
property may be acquired by possession. Article 
3478 provides: “He who acquires an immovable in 
good faith and by a just title, prescribes for it in ten 
years.” 

Other provisions of the Code which follow detine 
what is a just title, and good faith; but where the pos- 
sessor has both, he must still possess for the period of 
ten years to defeat the action of the true owner. 

In Madden vs. Finley 2 R. 466, the Supreme 
Court of Louisiana has declared that a marshal’s deed 
though irregular, constitutes a just title through which 
property may be acquired, by ten years possession. 
To the same effect is Loduf vs. Baily 3 A. 8, 

No case, can be found which holds that property 
may be acquired by a possessor in good faith, under 
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the most regular and perfect deed in form, in a 
period of less than ten years. 

Lhe statute prescribing against irregularities in 
auction sales, does not purport to furnish a means of 
acquiring property, though it may have that effect in- 
cidentally. For instance, if the plaintiffs’ right to re- 


cover depended on the fact whether the seizure 


had been made in a judicial sale, as required 
by law, five years prescription would defeat the ac- 
tion. But plaintiffs in this case do not and need not, 
allege that defendants’ title is void, or voidable be- 
‘ause there was no tangible seizure of the property. 
Mrs. Evans was not a party to the judgment, nor the 
execution under which her property was sold. As 
to her the Sheriff had no authority to sell, and the 
prescription of the informalities, could not divest her 
title. Robert vs‘ Brown, 14 A. 597. 

If Mrs. Evans had been a defendant in the pro- 
ceeding under which the property was sold, she could 
not set aside the sale, ‘save on the ground of omis- 
sions and irregularities connected with it ; and an ac- 
tion to ayoid the sale on these grounds would have to 
be brought within five years or it would be barred by 
the statute of limitations. 

But Mrs. Evans was the legal owner of the prop- 
erty which was seized and sold under a writ against 
Ackley Perkins. 

Her complaint is that her title was not divested 
by such a proceeding, no matter how regular and per- 
fect it might have been as between the parties. A 
defect of this character is not a mere irregularity, but 
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an absolute nullity. As it arises dehors the record, it 
is not cured by the prescription of five years. Jackson 
vs. Ludeling, 21 W. 638. 


The defendants are in no better position than they 
would be, if they held a deed from Ackley Perkins 
instead of one from the Sheriff, for a grantor 
without title, can give none, whether by volun- 
tary or forced conveyance. The rule is the same in 
Louisiana as elsewhere, that the rights of a seizing 
creditor are no greater than those of his debtor. Ballio 
vs. Poisset, 8 Martin, N. S. 337; Smith vs. Me- 
Micken, 3 A. 319. 


It seems clear to me the plaintiff had a right to 
contest defendants’ title, and that the court erred in 
instructing the jury that her action was barred by the 
prescription of five years; and that possession of the 
property for the same period gave defendants a title. 

At the first trial, counsel with mistaken zeal, 
urged the want of seizure against the validity of 
defendants’ alleged title, though it was not necessary 
to arecovery. Indeed, [am now of the opinion, that 
Mrs. Evans, being a stranger to the deed, had no right 
to set up any irregularities connected with the sale. 
The instruction was probably erroneous on this as well 
as for the reason given by the court for reversal of the 
judgment. 

This time the Judge of the Circuit Court has gone 
too far the other way, and laid down a rule, under a 
misconception of the true spirit of the opinion, as 
written by Mr. Justice Bradley, which if adopted by 
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this Court, will create a new term of prescription by 


which property may be acquired in Louisiana. 

Since the instruction complained, terminated 
plaintiff's action, and if erroneous, will authorize, a 
new trial, I do not think it necessary or useful, to dis- 
cuss the questions which would have arisen upon the 
merits of the controversy. But | refer the court to 
the case Ford vs. Douglass, 5 H, 143, to show that 
even in Louisiana, a creditor cannot disregard a con- 
veyance made by his debtor, and seize the property 
without some proceeding against the owner, 

Plaintiffs in error therefore pray that the judg- 
ment of the Circuit Court may be reversed and set 
aside, and a new trial be awarded. 


Respectfully submitted, 
WM. GRANT, 
Attorney for Plaintiff In Error. 
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Supreme Court of the U.S. 


October Term, 1885. 


No. 252. 


MARIE P. EVANS AND HUSBAND 


08. 


MARY 8. PIKE et AL. 


Error to the Circuit Court of the United States, 
Eastern District, Louisiana. 


JOHN A. CAMPBELL, 
Attorney for Defendants. 


eee ee SRNR 


Joun Murpnuy & Co., PRINTERS AND STATIONERS, BALTIMORE. 
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Supreme Court of the U. S. 
October Term, 18865. 


No. 252. 


MARIE P. EVANS AND HUSBAND 
v8. 
MARY §, PIKE er at. 


ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES, EASTERN DISTRICT, LOUISIANA. 


I. 
MATTER OF CONTROVERSY. 


The plaintiffs commenced this suit in the Circuit Court in 
October, 1871, to recover the Richland plantation, in the parish 
of East Baton Rouge, of William 8. Pike in a petitory action. 
The defendant died pending the suit and the present defendants 
are his heirs, and widow. There was a trial in the Circuit Court, 
and a writ of error from this Court, and in 1876 the judgment of 
the Circuit Court in that trial was reversed. This decision is 
reported as Pike vs. Evans, 94 U.S. R., p. 6. 
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II. 7k Be 
STATEMENT OF F Acts. | 


William S. Pike, the original defendant, purchased the Richland 
plantation in Louisiana, at a sheriff’s sale, the 6th of January, 
1866, in the suit of Mrs. Eliza C. Johnson against John and 
Henry Perkins, pending in the State District Court in the parish 
of East Baton Rouge. The judgment had been recovered in 
February, 1859, in that Court against those defendants, for a 
debt in money, and a right of mortgage upon the Richland planta- 
tion aforesaid, Record, p. 17. An execution had been issued on 
this judgment in 1861, and this plantation was seized by the 
sheriff, appraised, and offered for sale. At this offer no bid was 
made of an amount of two-thirds of the appraisement as required. 
The sheriff afterward offered the property for sale upon a twelve 
months’ credit, for what it might bring, and at this sale, Ackley 
Perkins, a brother of the defendants, became the purchaser at the 
price of $100,000. A twelve months’ bond was made by him, 
dated the 3d of August, 1861, the day of the sale, with J. M. 
Williams and William S. Pike as his joint sureties, and the pay- 
ment of the price to be made the 3d of August, 1862. The bond 
declares, that it has “the force of a final judgment ;” there is a 
mortgag2 of the plantation purchased embraced in the terms of this 
bond, Record, p. 17-18-19-20. The bond was not paid at the 
date specified (3d of August, 1862), nor was there any payment 
made at all by the parties to the bond to fulfil the obligation. In 
the autumn of 1865, Mrs, Johnson, the plaintiff in the execution 
and obligee in the bond, caused an execution to issued on the’bond, 
and this was levied by a seizure of this plantation. The slaves 
had been emancipated, and are not referred to. No appraisement 
was required in a case of such a seizure and sale; and the sale was 
made for cash. William S. Pike, one of the sureties, purchased 
the property for the sum of $100,000, for which he was personally 
bound, and obtained a deed to, and delivery of the property sold. 
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He, and his heirs, have had possession from the 6th of January, 
1866. No opposition was made to the sale nor to the occupation 
by Pike at the time, nor till this suit was commenced five years 
and nine months after, in October, 1871. Ackley Perkins occupied 
the property from the sale in August, 1861, at which he bid off 
the property, until the sale in January, 1866. He paid nothing . 
on account of his bid, nor to the plaintiff in the execution, Mrs. 
Johnson. | | 


III, 
Tue Tires OF THE REsPeEcTIVE PARTIES. 


The facts disclosed already, indicate the title of William S., 
Pike the defendant, which is the subject of contestation by Mrs, 
Marie Perkins Evans. The Richland plantation was conveyed to 
John and Henry Perkins in December, 1835, by E. Howell, for 
a large sum, to be paid in ten annual instalments, for which they 
gave their notes to him. Mrs. Eliza Johnson was the holder of a 
portion of the notes and her suit was commenced in 1857, to 
establish her debt, and her right of mortgage. Her judgment is 
stated in the record, Record, p. 16-17. The issue of execution ; 
the seizure, and offer to sell the plantation; the failure to sell 
except upon a credit of twelve months ; the sale on this credit and 
the execution of a bond, and the default of payment of the bid and 
the bond, and the issue of an execution against the purchaser and 
his sureties, with a sale by the sheriff to William 8S. Pike appear 
in the record. | 

The plaintiff, Mrs. Marie Perkins Evans, first appears in these 
proceedings as Mrs. Mary Perkins Linton, the wife of S. D. . 
Linton, and the niece of Ackley Perkins, who was a brother of 
John Perkins, one of the defendants, the father of Mrs. Evans. 

On the fifth day of September, 1861, a few weeks after the sale 
of the Richland plantation upon a credit of twelve months, by the 
sheriff, Ackley Perkins made an act of donation to his niece Mrs. 
Mary Perkins Linton. Her name is subscribed to the act of 
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donation, in company with her husband. The bill of exceptions 
states that she was absent in Europe from the date of that act in 
September, 1861, till subsequent to the sale in 1866 to William 8. 
Pike, under the execution against Ackley Perkins, J. M. Williams 
and William S. Pike, parties to the twelve months’ bond of the 

i»  .. date of August, 1861. yi 

| The act of donation was produced on the trial as the only 
document of title of the plaintiff. Record, p. 14. She had never 
occupied the property, nor made a claim to occupy it, so far as the 
record discloses from the date of the act of donation; nor made a 
claim until October, 1871, when as Mrs. Evans she commenced 
this suit in the Circuit Court of the United States. 


Points OF LAW AND AUTHORITIES. 


I, oe, 
The judge of the Circuit Court, in the charge to the jury, relied © 
upon the opinion of this Court in respect to the title of the parties ay 


as rendered in the case of Pike vs. Evans, 94 U.S. R., p. 6. 

The argument of counsel in that case was confined to a statute of 
the State, and which is incorporated into the Civil Code under the 
title of prescription, C. C., 3543; Rev. Stats. of La., sects. 168, 
2809. | | . 

The statute is “that all informalities connected with or growing 
out of the sale by any person authorized to sell at public auction 
| shall be prescribed against by those claiming under such sale after 
the lapse of five years from the time of making it, whether against 
minors, married women or ‘interdicted persons, Rev. Stats., p. 168 ; 
C. C., pp. 35, 43. 

In order that property coming under the control of a Court in 
| the course of a cause be properly disposed of, rules are prescribed to 
protect the owners of the property, the parties seeking to change 
the title and the persons who shall become purchasers. There are 
orders to be made by the Court, notices to parties, delays to be 
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allowed, conduct to be pursued at the sale, returns to be filed, 
moneys to be appropriated and a title to be given to the purchaser. 
Many of these are observed as a matter of course, and in general 
the duties are performed with punctuality. There are persons 
interested to observe them. All of the requirements which are 


‘made to accomplish the aims of the Court in consummating the act 


of administration are formalities. After the lapse of five years all 
of such connected with the sale or arising from the sale itself are 
not the subject of inquiry after that time. Our difficulty in this 
case is to ascertain what was not done. 


If. 


_ The charge of the Circuit judge assumed that the titles of these 

parties had been examined by this Court in the case of Pike vs. 
Evans (supra) and that this Court had determined adversely to 
the present plaintiff. The exceptions taken at the last trial are 
very general, and were probably framed so as to seek for a review 
of these titles. There has been no addition to the testimony of 
title. The plaintiff claims that her “act of donation” vests her 
with a complete legal title, to support a demand for the plantation 
and all of the fruits since her suit was made in 1871. 

We are unable to find any title whatever in Ackley Perkins, 
but one limited and conditional. He went into possession and 
might cultivate the plantation, maintain, ameliorate it and support 
the charges of it, and exercise a real, effective, and juridical force, 
as a proprietor under his sheriff’s deed for a time. But all of this 
was under the inexorable condition that he should pay the price 
bid by him for the property according to the bond. In the Com- 
mon law States a vendor may sell his property on a credit ; receive 
a mortgage or rest on his vendor’s lien. Upon a failure to pay, 
the mortgage or lien is enforced and there is a re-sale under judicial 


orders and the sale of the Vendor to vendee ceases to be operative. 


So Ackley Perkins was bound to pay the price and gave sureties ; 
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he made a mortgage; he confessed a final judgment contemporary 
with his purchase of the plantation, C. P., arts. 681, 682. 

In case of a non-compliance with those engagements as vendee 
and to pay the price, the austere and strict conditions in the code 
of practice become active and operative. An execution may be 
sued out by the plaintiff in the execution and delivered to the 
sheriff. The sheriff must immediately seize, and then sell for cash 
after advertisement, C. P., arts. 719, 720, 721. This is the bargain. 
The condition under which the title was limited and by which 
annulled. | 


III. 


The arrangements completed the third of August, 1861, by the 
sale of the plantation to Ackley Perkins, is a landing place in the 
procedure for the sale of the property to enforce the judgment 
rendered in the District Court. There, followed, of course, a sus- 
pension of pursuit until the third of August, 1862. In the first 
week of September afterward (1861), Mrs. Mary Perkins Linton, 
with her husband, became parties to an act of donation made by 
her uncle Ackley, because of his avuncular affection for his niece, 
in which the uncle donated to the niece this large property which 
had cost him a Bip of $100,000 ; the payment of which sum was 
deferred for twelve months. Two gentlemen are his sureties for 
this payment ; also, there are obligations of a very stringent and 
minatory character exacted of each for the punctual fulfilment of 
their engagements. The donee does not assume to perform any 
part, in the discharge of their debt, created for the price, and 
without which, there could be no assurance of any fruition of this 
bounteous effusion of love and affection. The hypothecary credi- 
tors of John and Henry Perkins, represented by Mrs. Johnson, 
had been postponed, not paid. The executions had not been satis- 
fied. Whether the donation be effectual depends whether the price 
be paid. If there be no payment there is a process to force a 
RE-SALE. Mrs. Johnson may cause an execution to issue to the 
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sheriff, who shal! forthwith seize the property, and cause it to be 
sold after advertisement. These proceedings in their readiness and 
vigor are like those in the La folle enchére of the Louisiana code 
and statutes. The folle enchére is superinduced by the error, or 
fault, or fraud of one, who goes to a public sale, and successfully 
bids for property which he has not the ability, or perhaps the 
purpose to pay for. : 

The remedy for such acts of folly or fraud is that the imperfect 
sale be set aside as incomplete. There is a dissolving condition 
inherent in all such enterprises. The application of this remedy 
is to avoid the act ab initiem with all of the effects and the conse- 
quences. If in an extravagance of delusion and folly the so-called 
purchaser shall make gifts, sales, hypothecations, exchanges, they 
are annulled with the annulment of the first bargain. It is of the 
essence of the sale that the price be paid. In the case before this 
Court, there is a want of respectability among all of the parties. 
The purchaser, before paying any part of the price, and with 
sureties involved by him in a contract imposing a heavy debt— 
payable at a distant day, inconsiderately or fraudulently transfers 
the property to another without any pecuniary consideration. The 
donee accepts a gratuitous benefaction of property, not paid for, 
and fully incumbered in the hands of this donor for all that it is 
worth, or could bring under favorable conditions of exposure for 
sale. Neither donor nor donee have a thought of the mass of 
creditors who have already given. credit to the possessor for more 
than it has sold for; nor have either one of them offered any 
reimbursement to William S, Pike or his family for the sums they 
have paid-and the loss they have incurred. 

It is an essential principle in the law of judicial sales in Louis- 
iana that they shall not be annulled nor rescinded unless by one who 
has an interest in the result of the suit, and that he shall make an- 
offer of a full indemnity to the parties whose interests are to be 


affected by the judgment. 
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The debtor cannot recover until the price applied to the payment 
of his debts be refunded to him. 
Stockton vs. Downey, 6 A., 581. 
McEnery vs. Pargoud, 10 A., 497. 
11 Martin, 610. 
8 N.S., 162; 12 A., 251. 


The money paid by William S. Pike was applied to extinguish 
the debts of John and H. Perkins which encumbered the planta- 
tion since 1835. -It was applied to pay the price bid by Ackley 
Perkins for this property and for which he gave his bond, with 
Pike as his surety and which Pike paid at the re-sale. 

Taylor vs. Huey, 11 Ann., 614. 
Seawell vs. Payne, 5 A., 255. 
Coiron vs. Millandon, 3 A., 664. 


IV.’ 


The act of donation made by Ackley Perkins to Mrs. Linton, 
his niece, conveys nothing beyond that which the donor was the 
owner of, and with all of the conditions and restraints existing in 
him as the possessor. When the donation was made both under- 
stood that the property had been seized and had been sold upon a 
credit of twelve months for which Ackley was the principal debtor 
and had given the sureties and pledges imposed by law for the 
payment. In the course of time execution issued against him and 
his sureties, there was a seizure and a sale of this property for the ' 
payment of the price he had never paid. Ackley Perkins — 
the property at this time. 

There was no opposition by the donee to the seizure made under 
the execution. The sheriff certifies that he did seize the property 
‘and did sell it after advertisement and a compliance with all other 
of the formalities of law. No objection or opposition was inter- 
posed, and the possession of the property was surrendered to the 
purchaser. 

Mullen vs. Fallen, 12 A., 838. 
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The sale, if injurious to any party having an interest, might 
have been attacked for any irregularity ; or failure to comply with 
the rules of the Court. 

Mullen vs. Harding, 12 A., 833. 


The defendant in the execution, Ackley Perkins, is bound by all 
of the prescriptions applicable to such proceedings. The plaintiff, 
Mrs. Linton, at no time became a party to the proceedings. She 
did not assume to pay any part of the debt described in the bond. 
Nor was she in possession of the property asserting ownership. It 
remained in the hands of Ackley Perkins on the same conditions 
after as before the donation. _ | 

The service of a notice upon her to abdicate the possession, so 
that a seizure might be made, would have been nugatory and vain. 
The seizure and sale made in January, 1866, was made to collect 
the price which Ackley had never paid. The sale to Ackley was 
eliminated and the title of William S. Pike relates bac’ ~*~ *’ 
made in 1861, and transfers by the terms of the adju 
property and the eta in ita i exit at that date. 
relative to sheriff’s sale upon a credit, in respect to t 
procedure ; the securities taken of the obligors in the be.o grven; 
and their enforcement by process after, apply also to sales on credit 
in succession sales; sales of minors’ property and the bonds of 
public officers; C. P., 990; C. C., 342, 1062; Rev. Stat., 586, 
3411. : 

In none of these regulative statutes, and codical provisions 
relating to proceedings against defaulters on this description of 
bonds taken for sales made upon a credit, is the hypothecgry 
action alluded to. In all reference is made to the twelve months’ 
bond as the model in respect to procedure against the obligors, 
In fact the hypothecary action is unsuited to it. The hypothecary 
action is an ancient action which preceded a long time before the 
adoption of the system of inscription of conveyances, hypotheca- 
tions and privileges upon the public records to afford information. 

2 
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Transfers affecting property were inaccessible and occult. A 
hypothecary creditor would proceed via ordinaria so long as his 
debtor retained the property, as in the case of Mrs. Johnson vs. J. 
and H. Perkins in the record, C. P., 68. Sometimes the creditor 
introduced a condition which survives; viz., the pactum de non 
aliendo: by which he could proceed directly against his debtor and 
none other to enforce the mortgage. But in the absence of the pact 
and when an alienation had taken place so that a third possessor 
became a person of importance, the hypothecary action was resorted 
to, C. P., 68. 

In that better time insolvency, bankruptcy, or default of pay- 
ment were regarded with disfavor. Pothier speaks of such things 
as being deemed ignominious and that none were willing to sue the 
third possessor as a delinquent. He was not the debtor. It was 
not clear that he was bound for the debt, or interested to disencum- 
ber the property. None were willing to stigmatize a person with- 
out some reason. The hypothecary action therefore commences 
with a demand upon the debtor to pay the overdue mortgage debt. 
The failure to obtain this money being ascertained by a refusal, 
the creditor addresses the third possessor to inform him of it, and 
to ask of him to abandon the mortgaged property in his occupa- 
tion, so that the creditor might cause it to be seized and sold—or, 
if this be not done, to pay him the debt. After this the mortgagee 
may proceed to sue the third possessor to abandon or to pay. The 
hypothecary may be willing to abandon the, property, which is 
formally done and a curator is then appointed to represent the 
absentees interested in the disposition of the property mortgaged. 

C. C., 3400, 3406. ) 

.C. P., 64-74. 

9 Demante Cours, 361, sect. 152. 

31 Laurent, 248, sect. 278. 

3. Aubry and Rau, 436, sect. 445, note. 


The expedients in use among us of selecting some defendants to 
represent a multitude of parties, does not seem to differ in principle. 
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What this plaintiff objected to on the first trial was that Mrs. 
Linton was not proceeded against in this manner. The plaintiff 
in execution, Mrs. Johnson, should have demanded payment of 
Ackley and of his sureties, then notified Mary Perkins Linton and 
her husband. tu vacate the possession and to leave her to proceed 
with her hypothecary action by making a seizure and a sale of it, 
or otherwise to pay the debt. 
2 

Our objection has already been set forth. The owners of the 
plantation, J. and H. Perkins, had evacuated in August, 1861. 
Ackley had agreed to purchase and pay for the property and gave 
sureties. But this is not sufficient. The debt to the creditors has 
not been reduced, but aggravated by continuing increase of interest 
and the costs of the suit. The fact was certain that whatever right 
that the creditors had was ascertained and the debtors had all been 
convicted. There was confession of judgment, a renewed hypothe- 
cation attached to it and a power to have execution by applying to 
the clerk and to have a seizure made immediately. There is not 
perhaps any legal objection to a proceeding via ordinaria on any 
mortgage inscribed on the records, but a case of such a suit would 
be anomalous, The sale on a credit for twelve months had resulted 
in a postponement of a collection for more than three years, in 
addition to that agreed upon in 1861. 

In the autumn of 1865 there was a renewal of the judicial pro- 
ceedings for the enforcement of the judgment rendered in 1859. 
The plaintiff procured an execution to be issued against the parties 
to the twelve months’ bond. Ackley Perkins or Mrs. Mary Per- 
kins Linton might have relieved themselves and the Richland 
plantation from all encumbrances, by an application to the Court 
. for leave to pay the amount due on the bond into the registry of 
the Court. Their title would have then been made perfect. 
Messrs. Williams and Pike wou!d have been discharged from 
liability, and the hypothecary creditors satisfied. A course so 
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direct and simple was that best adapted to the situation. She might 
have presented to the Court an opposition to impeach the validity 
of the procedure in any manner she might suppose to be useful, 
C. P., 396, 398. When the adjudication was made in favor of 
Mr. Pike, it was competent for them to submit oppositions and 
objections to any of the proceedings relative to the transfer to Mr. 
Pike. A sale like this extinguishes all of the mortgages subor- 
dinate to that of Mrs. Johnson. The creditors take any surplus. 
Any creditor could contest an illegal distribution of the price. 

C. P., 301, 401, 403. . 

Fullin vs. Husband, 7 Rob., 73. 

Wright vs. U. 8S. Bank, 7 Ann., 123. 


The jurisdiction of the District Court over the original suit for 
the establishment of the mortgage of the plaintiff and over the 
precise question of the condemnation and sale of the property for 
the payment of the hypothecary creditors—not only the plaintiff, — 
but of all—is a general jurisdiction requiring the Court to deter- 
mine all the incidental and accessory questions which arise in cases 
frequently complex and intricate. Among the questions to be 
determined is that in respect to the parties and the rights of the 
parties before the Court. This jurisdiction is over the sale and the 
price, and over the modifications to be made of rules because of 
circumstances. , . 

In this case the sale was made, the price was distributed, the 
mortgages erased, the purchaser receives from the Court the adjudi- 
cation of the property and delivery from the hand of the Court. 
Who is entitled to impeach these proceedings and at what time and 
before whom? Can it be done collaterally, and by a person coming 
into the Court with a gratuitous title derived in the course of the 


cause from a party in Court, without the leave of the Court, and 
who submitted his title in all of its extent for the determination of 
the Court in respect to its operation and efficacy? The partner in 
the proceeding stands aloof for a long term of years and asks of 
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another jurisdiction to subvert the action of the Court which had 
full jurisdiction. 

Coiron vs. Millandon, 3 Ann., 666. 

Nouge vs. Clapp, 101 U. S., 551. 

Bogert vs. Smith, 18 H., 158. 


VI. 


A petitory action requires for its support a subsisting and 
superior title, entitling a plaintiff to a judgment affirming its 
validity and entitling him to possession of the property because of 
his ownership. The plaintiff has produced an act of donation 
from Ackley Perkins of this plantation as her only muniment of 
title. It appears in the record that her father and her uncle, J. 
and H. Perkins, had purchased it in 1835, but these did not com- 
plete the payment for it. Whatever estate they had was sold the 
third of August, 1861, to pay a part of the price agreed upon in 
1835. Ackley Perkins, her uncle, purchased that title at the sale. 
But Ackley was deficient in the same manner and a larger extent 
than his brothers, John and Henry. He paid nothing whatever. 
In January, 1866, the sheriff sold the plantation to William S. 
Pike as follows? In consideration of the premises I do grant, bar-/ 
gain and sell . . . to the said William S. Pike and his heirs all om 
the right, title, interest, to the above described_property, viz.: the / 
Richland plantation . . . which the said Ackley Perkins . . . on, 
the third day of August, 1861, or at an y time since, HAD, and any/ 
part thereof; and to his heirs. Record, p. 22, fo. 54. So it appears 
that the District Court determined in its adjudication to William 
S. Pike that the Court might sell and transfer the entire interest 
which had been sold on a credit in 1861, and that the sale in 1866 
was retroactive and embraced a full title. This is certainly proper, 
because Mrs. Johnson, the plaintiff, founds her suit upon a lien 
created in 1835 by Ebenezer Howell, the vendor to the brothers 
J. and H. Perkins, and which Mrs. Johnson had acquired with 
the notes of that firm given in payment. 


14 


The judgment of Mrs. Johnson was given to recover the amount 
by the sale of the property hypothecated for that purpose in 1835. 
In January, 1866, this property was sold, and the purchaser was 
William S. Pike, and the money he employed satisfied her debt, 
and extinguished her hypothecation and yielding the property to 
the purchaser. 

Ackley Perkins had failed to pay the price he promised at the 
sale to him. If he had purchased at the first offer of the property 
the payment would have been made and the title complete. 

He bought on a credit of twelve months. The plaintiff in the 
execution was not paid. She had asked for a vindication of her 
right of mortgage and’ obtained a judgment that she had such a 
right and was entitled to have a sale for the payment. But under 
the rules she only received certain securities which suspended the 
satisfaction for one year. Instead of money she obtained a bond 
with sureties and pledges and reservations of mortgage. In 
August, 1862, when the bond became due, there was civil war and 
a suspension of the Courts ; and this condition remained until 1865. 


VIL. 


The Civil Code of Louisiana describes a dissolving condition, 
when accomplished, as:operating the revocation of the obligation, 
placing matters in the same state as though the obligation had not 
existed. It does not suspend the execution of the obligation ; it 
only obliges the creditor to restore what he received,\in case the 
event, the condition takes place, C. C., 2045, 2046, | Here, the 
condition in the engagement of Ackley Perkins was the payment 
of price for property. He failed to pay, and the sale was vacated. 
There was a re-sale and a transfer of the property to anpther. The 


proceeding resembles that which appears in the Loujsiana Code 
and the statute as “ La folle enchére.” Larombiére, in discussing 
the article of the Napoleon code, which corresponds to that we 
have copied, says, “that its principle is to be found in several of 
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the articles of the code of procedure, with appropriate modifications 
according to the nature ef the contracts.” Arts. 733, 858, 964, 988, 
Fr. Code of Pro. It is applied to judicial sales with particular 
severity, in consequence of the solemnity of contracts passed under 
the authority of the tribunals. In case of default in executing 
the terms of adjudication the immovable will be sold “a sa folle 
enchére” (733). And this disposition is not applicable, merely to 
adjudications of judicial sales of immovable property, but to 
adjudications at auctions, where the sales are voluntary (838) to 
sales of minors and of successions. The pursuit en folle enchére 
in reality is nothing more than a resolution of a sale for the non- 
payment of the price—a true, tacit, resolutory condition, The 
procedure is different for the reason that the legislature is required 
to apply it, according to the nature and forms of the various con- 
tracts. As an adjudication has for its aim to convert into money 
an immovable, recourse must be had to the public sale. Larom- 
biére des, ob. vol. 2, pp. 314, 315. 

In none of these sales does the French code of procedure refer 
to the hypothecary action. There is a certificate of a failure to 
comply with the conditions of the sale, a notice to the defaulter, an 
order for a re-sale if the case requires it, and a re-sale takes place. 
The Civil Code of Louisiana provides for re-sales in cases of a 
failure to fulfil the conditions. C. C., 2611, 2617; C. P., 689. 

In the Court of Chancery whenever a purchaser neglects or 
refuses to make the payment of the price bid, the practice is to 
have a re-sale at the cost and at the risk of the purchaser. 

Harding vs. Harding, 4 M. & C., 515. 
2 Danl. Ch. Pr., 1282-4, Amer. ed. 


The purchaser at a judicial sale is submitted to the jurisdiction 
of the Court in respect to all the matters connected with the sale, 
and relating to him in his character of purchaser. 

Requa vs. Rea, 2 Paige, 339. 
Wood vs. Mann, 3 Sumner, 318. 
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Miller vs. Skerry, 2 Wall., 237. 
Clarkson vs. Read, 15 Gratt., 288. 


The sale made to Ackley Perkins in August, 1861, on a twelve 
months’ credit placed him on the record as the responsible party in 


the proceedings which might become necessary. 


Drouet vs. Rice, 2 Rob., 374. 


He had acquired a title to the property and was liable for the 
amount of the bid and he and his sureties were answerable to the 
Court. Without any leave of or notice to the Court he shortly 
afterwards transferred his own interest to a married woman who 
was about to leave the country. There is no appearance of fidelity 
to the Court, to the creditors whom he has delayed, or the sureties 
he has involved in such a course of conduct. A Court of Chancery 
requires much assurance from a purchaser at one of its sales, before 
it will consent to the transfer of the bid. 

Holroyd vs. Wyatt, 2 Collier, 327. 
Proctor vs. Farnam, 5 Paige, 614. 


We do not say that this conduct was forbidden or that the act 
was void, but the party to such an act acquires no standing in the 
Court by any such conduct, nor title to appear without coming 
through those approaches which are open to all. The conditions 
of the suit had been settled so that the Court could perform its 
entire duty. If this donee who comes under no obligation to the 
plaintiff in the execution to pay the debt or to take care of the 
property and goes beyond seas, it is difficult to deterftme what the 
Court wanted with her or could do about her, or with her. 

There was no evidence that she was a suitable party to proceed 


against as a third possessor, for the simple reason that she did not 
possess. The property had been and was still under jurisdiction of 
the District Court by the contracts executed in 1861, the party to 
the purchase at that sale, and to the bond and the confession of 
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judgment, was in the occupation of the Maite he had received 
from the sheriff. 


VIII. 
The plenitude of jurisdiction which belongs to such a Court with 


such a cause, which had so far progressed, is manifested by numer- 
ous decisions. In late cases the Chancery opened decrees which 


were final as confirmatory of sales of property under its orders so 


as to administer justice. There is a power to bind and a power to 
loose. ‘The Court is responsible for a judicial and judicious use. 
Campbell vs. Holyland, 7 Ch. D., 166. 
Barlow vs. Osborne, 6 H. L. Cas., 556. 


The Courts protect their jurisdiction over property held in its 
custody and disposed of under its rules in suits brought in the 
Court, and other Courts recognize that with the disposition made 
by those Courts ought not to be interfered with upon the demand 
of some suitor who has been lying out in ambush. 

Jeter vs. Hewett, 22 H., 352. 

Coiron vs. Millandon, 3 A., 666. 
Nougue vs. Clapp, 101 U.S., 551. 
Johnson vs. Waters, U. 8., 113, p.— 


IX. 


The plaintiff, with every opportunity to intervene in the District 
Court as a party if she had an interest that was worthy of a sup- 
port or maintenance, did not appear at all. The property of her 
near rélations had been purchased at a public sale by another of 
her kinsmen and bestowed upon her in the course of a few weeks, 
indicates that she had the means of knowledge of the exact con- 
dition. Her donor had contracted a debt of $100,000 as the price 
of that property, and the property and his friends and _hitmself 
were all pledged to the Court and had become parties to the litiga- 
tion. Her donor was the primary debtor. It was in October, 
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1865, between four and five years before any new proceedings in 
the cause were commenced. The District Court proceeded accord- 
ing to the articles of the code of practice. C. P., 719-722. An 
executory process was granted under the conditions of these articles 
by the Court, and the seizure and sale took place in January, 1866. 
The plaintiff, as the donee, was not served with a summons as a 
third possessor. It is a rule in Chancery that when a suit is com- 
menced against a mortgagor in possession and ownership by the 
mortgagee, that were he to alienate by mortgage, lease, donation, 
or sale, the conditions of the suit by this alienation made pendente 
lite would not be in any wise altered.. These alienees have construc- 
tive notice and are bound by the decree which shall be rendered. 

1 Danl. Ch. Pr., 280-281, 4 Am. ed. 

Story, Eq. Plead., sect. 194. 

Tilton vs. Cofield, 94 U.S., 163. 

2 Jones on Mort., sect. 1664. 


The Civil Code of Louisiana provides, “The thing claimed as 
the property of a claimant cannot be alienated pending the action 
so as to prejudice his right.” C.C., 2463. 

The Supreme Court of the State says, “It is a rule of universal 
jurisprudence which has been recognized by the Civil Code that 
every man is presumed to be attentive to what passes in Courts of 
Justice of the State where he resides or has transactions. A pur- 
chaser of an estate actually in litigation, and without express or 
implied notice of the fact, affects the purchaser in the same manner 
as if he had such notice and he will accordingly be bound by the 
decree.” 

Gillespie vs: Cammack, 3 A., 248; 12 A., 873. 
Conrad vs. Watzell, 29 A., 465; 13 Lous., 260. 


Suppose that the plaintiff in execution had sought to make Mrs. 
Linton and husband parties to a hypothecary action, she would 
have commenced by a demand upon Ackley Perkins and his 
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sureties to pay the debt. Ackley would be found in possession of 
the property, the primary debtor and the manager for his niece. 
We should have asked the pair to leave the premises or to pay the 
debt. The fact was that Ackley had long ago confessed a judg- 
ment for the debt and power to issue process. This was provided 
for some weeks before the donation was delivered to Mrs. Linton, 
The code of practice settles in the case that process shall issue and 
that seizure must be immediately made. There was no need for 
notice to this party because the failure operated as a revocation of 
the rights in the property which had been conferred by the sale in 
1861. Aubry and Rau, in discussing the article of the Napoleon 
Code 1184—La. Code, 2045—says the principle of the retroaction of 
the rule contained in the Code does not apply merely to the rela- 
tions of the parties among themselves. It determines the fate of 
all the acts passed by the debtor subject to the condition with other 
parties and of the judgments rendered pendente condition, in this 
sense that they cannot be employed against the creditor. 
4 Aubry & Rau, Cours., 73, sect. 302. 


Privileges and hypothecations are extinguished by the resolution 
of the right which the debtor had in the property affected. The 
debtor was not the owner of the property, or if so, with a faculty 
in one to repurchase or of redemption, in either case hypothecations 
vanish by the exercise of those faculties by those parties. 

37 Dalloz, Jurisp. G., 830, No. 2575. 


In the Court of Cassation, Koke vs, C. Dumas, the Court say, 
“That considering it is a principle of law that the failure in the 
execution of the essential and positive conditions of a contract that 
it becomes inoperative and as if it had not been made; that in 
matters of gdjudication at public sales where the buyer (adjudica- 
taire) ingcomplying with the terms of payment submitted, there is a 
ground to proceed to a new sale, which serves as the amount to be 
claimed in a new séction ; that the effect of the annulment retroacts 
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to the day of the sale made there is no effective transfer of the 
property to the buyer, therefore, the buyer never having been an 
owner, no alienation by him has any validity.” 

C. Cass. Ch. requete, 9 Jan., 1854. 

43 Dalloz, Jurisp. Gen., p. 915, Note (3). 


The hypothecary creditors have a claim upon the price as against 
the purchaser of an immovable sold until he has paid the price, 
and can pursue the property into whatever hands it may come, 
although it may be those of a person who has purchased at a public 
sale and without notice of the claims. It is a real right which 
inheres to the property. 

37 Dalloz, Jurisp. G., No. 1742, Priv. & Hy., p. 577. 


The question of right in this suit seems to be exceedingly clear 
and that the plaintiff in this suit has no estate nor title which will 


furnish support for a petitory action. 


> & 
I. 


The plaintiff in this petitory- action exhibits a single document 
of title to the property described in her petition, an act of donation 
executed the day that it bears date (September 5, 1861), by an 
uncle who was in possession of the property by a purchase made 
the third of August previously, at a sale made by the sheriff of the 
district of the parish of Baton Rouge under an execution of the 
District Court of that judicial district of Louisiana. It is admitted 
on all hands that the sheriff’s sale made on the third of August 
was regular and that the sale was accepted by the parties to the 
execution, and that the title sold was a valid title to the property 
sold. It is the property in controversy. 
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II, 


This title was made to Ackley Perkins by the sheriff. The sale 
was made to him for the sum of $100,000, the price bid, for 
which he gave a twelve months’ bond with two sureties, who 
acknowledged the debt, to be paid the third of August, 1862. 
The bond contained a confession of a final judgment and a mort- 
gage of the property sold to Perkins as the purchaser. The pay- 
ment was not made at the time specified, and the obligor, Ackley 
Perkins, and none for him, offered to pay it. 


III. 


In the autumn of 1865 an execution was issued from the district 
in behalf of the creditor, prosecuting the suit and to whom the 
bond was given as obligee. This execution was executed by a 
seizure and sale made in January, 1866. At this sale William S. 
Pike purchased the property for the sum specified in the bond and 
the execution issued thereon, and the execution was with a proces 
verbal returned by the sheriff. No contestation of the proceedings 
was made. The purchaser paid the price, and the sheriff gave a 
deed and delivered the. property into the possession of William S, 
Pike, the original defendant. The defendants are his heirs at law. 


IV. 


The defendants deny the validity of the title of the plaintiff. It 
appears that the author of her title did not pay any portion of the 
price at the date of the sale, or at any time thereafter, nor offered 
to do so, nor has the plaintiff, his donee. That the District Court 
in consequence of that default caused another execution to be issued, 
caused the seizure, sale and delivery of possession of the property 
to the buyer, William S. Pike, who paid the price and exhibits the 
adjudication of the title to him to take effect on the third of 
August, 1861, the date of the bond, as appears in the record. That 
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thus the sale to Ackley Perkins and that of his niece was vacated 


and their title abrogated. 
PET fo ah ay, f ote 43 @ 53¢ 
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It is manifest from the Constitution, Codes and Statutes of Pe 
Louisiana that the District Court of the Seventh Judicial District 
is a court of competent jurisdiction over the controversy in that 1 
Court in respect of the subject of the dispute, and of the parties : 
thereto, and in respect to all of the incidents and accessories of the | 
same as shown in this record. The suit of Mrs. Eliza Johnson, 
the plaintiff in the execution was against the mortgagors and owners 
of the Richland plantation. Ackley Perkins was introduced to that 
suit by his purchase on a twelve months’ credit of the estate mort- 
gaged and subjected to sale, and the plaintiff by the donation made 
to her afterward by him. The acceptance of this donation imposed 
upon her all of the real obligations attaching to the property at the 
date of the donation. One of these was a'connection with the suit 
as a party interested in a pending and progressing suit. The first 
subject for her consideration was what should be done in respect to 
the payment of the did made at the sale in August by Ackley Per- 
kins. She had an unquestionable right to pay the debt and to purge 
the property of encumbrances and privileged liens. It has been 
decided that she might act in her own name for her own interest by 
way of third opposition in respect to all of the orders or proceed- | 
ings made after the donation to her. With leave of the Court she 
might oppose all orders made before her connection which affected 
her donor. She could have examined all of the hypothecary claims 
which might be produced for payment out of the sum of $67,128.95 . 
to which the judgment of Mrs. Johnson did not apply. She 
acquired a right to make opposition to the exposure of the property 
to sale in 1866. ° | 

42 Dalloz, Jurisp. Gen., Verbo Tierce opposition, 385-6, 
Nos. 144-152. 
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It would be an answer to her claim. to make opposition that 
there was simulation, collusion, or covin between Ackley Perkins 
and herself or that she was an interposed person. 

These were appropriate subjects for consideration in the District 
Court. The subject of the sale was a matter for that Court, and 
not being submitted there, the presumption is unquestionable that 
the orders and acts are all valid. The suit before the District 
Court consisted in the enforcement of a right of mortgage upon a 
particular property by causing the property for sale to pay the debt. 
This primary demand has been reduced to a judgment for a decree 
of sale and payment of the debt. The thing adjudged and the 
authority of that thing extends to the acts and the orders which 
are the direct consequence, and to the accessories which form an 
integral portion of the demand; and so that they are not to be 
collaterally impeached. 


VI. 


The plaintiff, Mrs. Johnson, prosecuted her suit successfully till 
the sale of the Richland plantation upon a credit of twelve months, 
subject to the payment of the sum bid at the sale according to the 
bond. The bidder was before the Court and might defend himself 
for a non-compliance, or might pay the debt for which he remained 
responsible. There was no mistake in reference to the debt, or to 
the identity of the property, or the liability of the parties. The 
bond contained a confession of the debt and the mortgage, and had 
the force of a judgment. The seizure and the sale annulled the 
title of the mortgagor as it existed on the day of its date. The 
accomplishment of’ the dissolving condition by the seizure and sale 
in 1866 had the effect to invalidate the charges imposed upon the 
property and to vacate the donation made by Ackley Perkins. 
Resoluto jure dantis, resolvitur jus accipientis. C.C., 1568-2045. 


JOHN A. CAMPBELL, 
Attorney for Defendants. 
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WASHINGTON LIBBY VS. WILLIAM H. CLARK. 1 


l The President of the United States to the honorable the judges 
of the supreme court of the State of Kansas, Greeting: 


Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said supreme court, before 
you, or some of you, being the highest court of said State in which 
a decision in the suit could be had between Washington Libby, 
plaintiff in error, and William H. Clark, defendant in error, wherein 
a title, right, and privilege was claimed under a treaty of the United 
States, and the decision was against the title, right, and privilege 
specially set up or claimed under such treaty, a manifest error hath 
happened, to the great damage of the said Washington Libby, as by 
his complaint appears: 

We being willing that the error, if any hath been, should be duly 
corrected, and full and speedy justice done to the party aforesaid In 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you may have the same at Washington on the second Monday 
of October next, in the said Supreme Court, to be then and there 

held, that the record and proceedings aforesaid being inspected 
2 the said Supreme Court may cause further to be done - aoa 

to correct that error, what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 28th day of May, in the year of our Lord 
one thousand eight hundred and eighty-three. 

[The Seal of the Cireuit Court of the United States, District of Kansas, 1862.] 

A. S. THOMAS, 
Clerk of the Circuit Court of the United States 
for the District of Kansas. 


Filed Jun. 2, 1883. C.J. BROWN, 
Clerk Sup. Court. 


o Allowed: 3 
ALBERT H. HORTON, 
Chief Justice of the Supreme Court of Kansas. 
4 The United States to William H. Clark, Greeting: 


You ure hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington, on 
the second Monday in October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of Kansas, 
wherein Washington Libby is plaintiff in error and you are defend- 
ant in error, to show cause, if any there be, why the judgment in 
the writ of error mentioned should not be corrected, and speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Albert H. Horton, chief justice of the su- 
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preme court of the State of Kansas, this 28th day of May, in the 
year of our Lord one thousand eight hundred and eighty-three. 
ALBERT H. HORTON, 
Chief Justice of the Supreme Court of the State of Kansas. 


I hereby accept service of this citation this Ist day of June, A. D. 
1883, and enter my appearance therein. 
WILLIAM H. CLARK, 
Defe ndant in Lrror, for himself. 


Filed Jun. 2, 1883. C.J. BROWN, 
Clerk Sup. Court. 
Ottawa, Kansas. 


5 [ hereby accept service of the within citation and enter my 
appearance in the cause therein referred to. 
Dated at Ottowa, Kansas, this 29th day of May, 1883. 
’ 
Defendant in Error. 
6 In the Supreme Court of the United States of America. 


WASHINGTON Lippy, Plaintiff in Error, 
is, 


WitirAm H. Crark, Defendant in Error. 


Know all men by these presents, that we, H. F. Sheldon, of Otta- 
wa, Franklin county, and State of Kansas.; , are held and 
firmly bound unto William H. Clark, of Ottawa, Kansas, in the sum 
of five hundred dollars, to be paid to the said William H. Clark, his 
executors or administrators; to which payment, well and truly to 
be made, we bind ourselves, and each of us, jointly and severally, 
and our and each of our heirs, executors, and administrators firmly 
by these presents. | 

Sealed with our seals. Dated this 28th day of May, 1885. 

Whereas the above-named Washington Libby hath prosecuted a 
writ of error to the Supreme Court of the United States to reverse 
the judgment rendered in the above-entitled action by the supreme 
court of the State of Kansas: 

Now, therefore, the condition of this obligation is such that if the 

above-named Washington Libby shall prosecute his said writ 
7 of error to effect, and answer all costs if he shall fail to make 

good his plea, then this obligation shall be void; otherwise, 
to remain in full force and virtue. 


H. F. SHELDON. 


The above & foregoing bond, and the surety thereon, approved 
this 28th day of May, A. D. 1883 
ALBERT H. HORTON, 
Chief Justice of the Supreme Court of the State of Kansas. 


Filed Jun. 2, 1883. C. J. BROWN, 
Clerk Sup. Court. 
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LIBBY 


8 | In the Supreme Court. 


WasHINGTON Lippy, Plaintiff in Error, 
vs. 
WinttiaM H. CLark, Defendant in Error. 


STATE OF KANSAS, 88: 


Be it remembered that on the twenty-eighth day of July, A. D. 
1880, there was filed in the office of the clerk of the supreme court 
of the State of Kansas a certified copy of the pleadings and record 
in said case from the district court of the county of Franklin county, 
which is in words and figures as follows, to wit: 


Case Made for the Supreme Court. 
In the District Court of Franklin County, Kansas. 


WASHINGTON LIBBY 
VS. No. 25458. 
WintraMm H. Crark. } 


On November 20th, 1879, the said Washington Libby filed a peti- 
tion in the district court of Franklin county, Kansas, of which 
(except caption and signature of counsel) the following is a copy: 


“Washington Libby, plaintiff, complains of William H. Clark, 
defendant, for that the said Libby has a legal or equitable estate in 
the east half of the west half (FE. } of the W. 4) of section 30, and in 
the east half of the northwest quarter (I. 3} of N. W. 4) of section 31, 

all in township 16 of range 20, in Franklin county, Kansas, 
0 and is entitled to the possession thereof; and that the said 

Clark unlawfully keeps him out of the possession thereof; 
wherefore the plaintiff prays judgment, awarding to him the posses- 
sion of said real estate and the costs of this suit and all other proper 
relief.” 


To said petition, on December 11th, 1879, said Clark filed an an- 


swer, of which (except caption and signature of counsel) the follow- 


Ing Is a copy: 

“ Now comes the said defendant, William H. Clark, and for an- 
swer to the petition of said Washington Libby, plaintiff herein, 
says: That said plaintiff ought not to have and maintain his said 
action against said defendant, because he says that said plaintiff is 
not seized of any title, estate, or interest in or to the said premises 
in his petition mentioned, or any part thereof; wherefore said de- 
fendant asks judgment against said plaintiff for his costs.” 

On the 27th day of May, 1880, at the May term of said district 
court, this cause came on to be tried by that court and a jury upon 
the foregoing pleadings and the evidence; and the plaintiff hay- 
ing by counsel opened his ease, then to maintain the issues, upon 
his part, read in evidence an agreed statement of certain facts, of 
which (except the caption and signatures of the parties) the follow- 
ing is a copy: 


4 WASHINGTON LIBBY VS. WILLIAM H. CLARK. 


“Tt is agreed, to save further proof of the same, that the following 
are facts in this case, viz: 


“William Hurr is by birth, blood, and descent an Ottawa Indian 
of the tribe of Blanchard’s Fork and Roche De Boeuf, and was 
before and on and after the 24th day of June, 1862, one of the 
chiefs, councilmen, and headmen of said tribe mentioned and pro- 
vided for in the first sentence of article 3 of the treaty between 
the United States of America and said tribe, concluded June 24th, 
1862. (12th U.S. Statutes at Large, p. 1237.) I. 8. Kallock and wife, 
Washington Libby, and William H. Clark are natural white citi- 
zens of the United States of Amerca, and are not, and never were, 
members of any tribe of Indians. 

“The lands herein sued for—being the E. 3 of the W. 3 of section 
30 and the E. 3 of the N. W. } of section 31, all in township 16, of 
range 20,in Franklin county, Kansas—were part of the five sec- 
tions of land reserved and set apart by the 5d article of the treaty 
aforesaid to be apportioned among the said chiefs, councilmen, and 
headmen, as the members of the tribe should, in full council, de- 
termine; and the same were so located and apportioned to said 
William Hurr as such chief, councilman, and headman, and were 
by the United States of America conveyed to him by a patent, of 
which a copy is annexed to and made a part of this agreement. 

“Tt is further stipulated that, at any future trial or hearing of this 
cause, in said court, either party may give such further evidence, rel- 
evant, cumpetent, and material, as he may see fit, and may read in 
evidence the copy of any material conveyance of record in the office 
of the register of deeds of Franklin county, Kansas, without produc- 
ing or accounting for the original.” | 

The following is a copy of said patent, which was then read in evi- 
dence by the plaintiff, viz: 


The United States of America to all to whom these presents shall 
come, Greeting: 


Whereas there has been deposited in the General Land Office a 
return, dated 17th March, 1864, from the Office of Indian Affairs, 
containing certain lists showing the selections of allotments 

10 made for the use of certain Ottawa Indians under the treaty 
concluded on the 24th day of June, 1862, between the United 

States and the Ottawa Indians of Blanchard’s Fork and Roche de 
Boeuf, in the State of Kansas, as ratified on the 28th day of July, 
1862, which lists were duly approved by the Secretary of the Inte- 
rior, under date of March 9th, 1864; and whereas it appears from 
one of the lists aforesaid that the east half of the northwest quarter 
of section seven, in township seventeen, the east half of the west 
half of section thirty, and the east half of the northwest quarter of 
section thirty-one, in township sixteen, south of range twenty, east 
of the 6th principal meridian in Kansas, containing 320 acres, has 
been designated as the allotment of William Hurr: Now, know ye 
that the United States of America, in consideration of the premises, 
and pursuant to the 5d and 7th articles of the treaty aforesaid, have 
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given and granted, and, by these presents, do give and grant, unto 
the said William Hurr and to his heirs the tract of land above 
described: Provided, however, and these presents are upon the ex- 
press condition, and with the limitation, as required by the treaty 
aforesaid, that the said William Hurr shall not alienateor encumber 
the aforesaid tracts of land until he shall become, by the terms of 
said treaty, a citizen of the United States; and any conveyance or 
encumbrance of said lands, done or suffered by said William Hurr, 
made before he shall become a citizen, shall be null and void; to 
have and to hold the said tracts of land with’ the appurtenances 
unto the said William Hurr and to his heirs and assigns forever, 
subject to the limitation and condition aforesaid. 

[n testimony whereof I, Andrew Johnson, President of the United 
States, have caused these letters to be made patent, and the seal of 
the General Land Office to be hereunto affixed. 

Given under my hand at the city of Washington, this first day of 
December, in the year of our Lord one thousand eight hundred and 
sixty-five, and of the Independence of the United States the nine- 
tieth. 

[Seal of the U. S. General Land Office. ] 

by the President: ANDREW JOHNSON, 

By EDW. D. NEILL, Secretary. 
S. GRANGER, | 
Recorder of the General Land Office. 

Recorded vol 1, page 224. 

The plaintiff then gave in evidence the “Census Roll,’ of which 
here follows a copy of so much as is material to this action, viz: 


Census Roll of Ottawa tribe of Indians and List of Allotments of Land 
made to them under their Treaty of June 24, 1862: 


Sid | wee of | | PRE Si s1é| 

sis en dig a | & | _: | s |Subdivisions.| = = | of | Acres. 

= | & _ 2Pr-@8 ae Bef ge 2e Bea 

|e =. |= Sidi< hie | & 

I ge. § Se eee ee oe eee Re eS ee 
| S..W op Ie Mul BS Be) 801 - @ 
N.W.,S. B..| 12] 17 | 19 40) 
W. E.S. 
11 (Omitting names, &c. of other Indians.) 


“ DEPARTMENT OF THE INTERIOR, March 9th, 1864. 
“The foregoing list of selections of allotments of land to certain 
Ottawa Indians and the Baptist Church, under the provisions of the 
treaty of June 24, 1862, is hereby approved. 
“J. P. USHER, 


“Secretary.” 


The following lands are allotted under article 2d of the Ottawa 
treaty, which sets apart five sections of land to be apportioned 
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among the chiefs, headmen, &c.,and for which patents in fee simple 
are to be issued by the Secretary of the Interior: 


No. NAME. SUBDV. SEc. sl Rh. ACRES 
1 William Hurr . einiis coms a oe | 7 17, 20 st) 
do. oer i SY FP 31 16 20 80 

do. i i _ EK. : of 
W. 4 30 Lf 1) 160 


(Omitting other Indians, &c.) 

“We hereby certify that the foregoing is a true and accurate list of 
the lands allotted to the Ottawa Indians by us, under the provisions 
of their treaty, concluded June 24, 1862 

“Ottawa Creek, Kansas, Dec. 28, pa 

. HUTCHINSON, 
“Ind. Ag'’t. 
“EDWARD WALCOTT, 
“U.S. Com’s. 


“ DEPARTMENT OF THE INTERIOR, March 9, 1864. 
“The foregoing list of selections of allotments of lands for the chiefs, 
councilmen, and headmen of the Ottawa tribe of Indians, is hereby 
approved under the provisions of the treaty of June 24, 1862. 
“J. P. UPSHER, 


“Secre tary.” 


The plaintiff then offered in evidence a deed, of which the follow- 
ing is a copy: 

This indenture, made the first day of December, in the year of our 
Lord one thousand eight hundred and sixty-five, between William 
Hurr and Emily, his wife, Ottawa Indi: ans, of the county of Frank- 
lin, State of Kansas, parties hereto of the first part, and Isaac 8. 
Kalloch, of the town of Ottawa and county aforesaid, party hereto 
of the second part, witnesseth: That the said parties of the first part, 
for and in consideration of the sum of thirteen hundred (1,300) 
dollars, lawful money of the United States of America, to him in 
hand paid by the said party of the second part at or before the un- 
sealing and delivery of these presents, the receipt whereof is here- 
by acknowledged, the said party of the second part, his heirs, exec- 
utors, and administrators forever released and discharged from the 
same, by these presents have granted, bargained, sold, alienc d, remised, 
released, conveved, and confirmed, and by these presents do grant, 
bargain, sell, alien, remise, release, convey, and confirm unto 
the said party of the second part and to his heirs and assigns 
forever, all those certain pieces or parcels of land being 
part of what is known us the Ottawa reservation, situate, lying, and 
being in the said county of Franklinand State of Kansas, and known 
and distinguished as follows, to wit: The east half (E. 3) of the 
northwest quarter (N. W. }) of section — (S. 30), the E. $ of the 
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southwest quarter (S. W. 4) of section thirty (S. 30), the E. 3 of the 
northwest quarter (N. W. 4) of section thirty-one (S. 351), all of town- 
ship sixteen south (T. 16.8.) of range twenty east (R. 20 E.) and the 
ast half (E. 4) of the northwest quarter (N. W. 4) of section seven 
(S. 7) of township seventeen (‘T. 17) south of range twenty east (R. 
20 E.); which said several pieces of land, taken together, contain 
three hundred and twenty acres (520 A.) of land, more or less, to- 
gether with all and singular the tenements, hereditaments, and ap- 
purtenances thereunto belonging or in any wise appertaining, and 
the reversion and reversions, remainder and remainders, rents, issues, 
and profits thereof, and also all the estate, right, title,and interest, 
dower and right of dower, property, possession, claim, and demand 
whatsoever, as well in law as in equity, of the said parties of the 
first part of, in, and to the same, and every part and parcel thereof, 
with the appurtenances, to have and to hold the above granted, 
bargained, and described premises, with the appurtenances, unto the 
said party of the second part, his heirs and assigns, to his and their 
own proper use, benefit, and behoof forever. And the said William 
Hurr, for himself and his heirs, executors, and administrators, doth 
hereby covenant, grant, and agree to and with the said party of the 
second part, his heirsand assigns, that the said parties hereto of the 
first part, at the time of the sealing and delivery of these presents, 
are lawfully seized in their own right of a good, absolute, and inde- 
feasible estate of inheritance in fee simple of and in all and singular 
the above granted, bargained, and described premises, with the ap- 
purtenances, and have good right, full power, and lawful authority 
to grant, bargain, sell, and convey the — in manner and form afore- 
said. And that the said party of the second —, his heirs and as- 
signs, shall and may at all times hereafter peacefully and quietly 
have, hold, use, occupy, possess, and enjoy the above-granted prem- 
ises, and every part and parcel thereof, with the appurtenances, with- 
out any let, suit, trouble, molestation, eviction, or disturbance of the 
said parties of the first part, their heirs or assigns, or any other per- 
son or persons lawfully claiming or to claim the same, and that the 
same are now free and clear, discharged, and unencumbered of and 
from all former and other grants, title, charges, estates, judgments, 
taxes, assessments, and incumbrances of what nature or kind soever: 
and also that.the said parties of the first part and theirs —, and all 
and every other person or persons whatsoever lawfully or equitably 
deriving any estate, right, title, or interest of, in, or to the hereinbe- 
fore-granted premises by form, under or in trust, or them, or either 
of them, shall and will at any time or times hereafter, upon the 
reasonable request and at the proper cost and charges in the law of 
the said party of the second part, his heirs and assigns, make, do, 
and execute, or cause or procure to be made, done; and executed, all 
and every such further and other lawful and reasonable acts, con- 
veyances, and assurances in the law for the better and more effect- 
ually vesting and confirming the premiscs hereby intended to be 
granted inand to thesaid party of the second part, his heirs and as- 
signs, forever, as by the said party of the second part, his heirs or 
assigns, or his or their counsel learned in the law shall be reason- 
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ably devised, advised, or required. And the said William Hurr, 

for himself, his heirs and assigns, against thie said parties of the first 
part and their heirs,and against all and every person and per- 

13 sons Whomsoever lawfully claiming or to claim the same, shall 
and will warrant and by these presents forever defend. 

In witness whereof the said parties of, the first part have hereunto 
set their hands and seals the day and year above written. 


WM. HURR. [seat.] 
her 

EMILY x HURR. [seat] 
mark, 


Sealed and delivered in presence of— 


ASA 8. LATHROP. 


(Stamp $1.50, cancelled.) 


STATE OF KANSAS, 
County of Franklin, § 
On this first day of December, in the year of our Lord one thou- 
sand eight hundred and sixty-five, before me personally came Will- 
iam Hurr and Emily, his wife, to me known to be the individuals 
deseribed in and who executed the within conveyance, who sever- 
ally acknowledged that they executed the same. 
In testimony whereof I have hereunto set my hand and affixed 
my official seal the day and year last above written. 
(SEAL. | } ASA 8S. LATHROP, 
Notary Public in and for said County. 


, s Ss = 


Recorded June 20, 1866, at ten a. m. 
H. T. SHELTON, 
Reg. of Deeds. 
Becorded in book “F,” page 191. 
A true copy. H. Bb. F. KELLER, Reg. of Deeds, 
By JNO. W. RAMSEY, Deputy. 


Kee $1.00, paid. 


To the introduction of said deed in evidence defendant objected, 
for the reasons that said deed was in contravention of the 3d and 
7th articles of the treaty between the United States and said Ottawa 
Indians, ratified July, 1862 (U.S. Stats. at Large, vol. 12, p. 1237) and 
was therefore null and yvoid,and had been so held by the supreme court 
of Ikansas, in an action then pending between these same parties, 
wherein this same land was in controversy, which objection was by 
the court sustained, and said deed ruled out; to which ruling of the 
court the said plaintiff then and there duly excepted. 

The plaintiff then gave in evidence e deed, of which the following 
is a copy: 

This indenture, made the third day of April, in the year of our 
Lord one thousand eight hundred and sixty-tive, between Isaac 5, 
Kalloch and Caroline P., his wife, both of Ottawa, county of Frank- 
lin, and State of Kansas, parties hereto of the first part, and Wash- 
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ington Libby, of the city of Boston and State of Massachusetts, 
party hereto of the second part, witnesseth: That the said. parties of 
the first part, for and in consideration of the sum of three thou- 
sand five hundred (3,500) dollars, lawful money of the United States 
of America, to them in hand paid by the said party of the second 
part, at or before the ensealing and delivery of these presents, the 
receipt whereof is hereby acknowledged, and the said party of the 
second part, his heirs, executors, and assigns, and administrators, 
forever released and discharged from the same, by these presents, have 
granted bargains, sold, aliened, remised, released, conveyed, and con- 
firmed, and byth ese presents do grant, bargain, sell, alien, remise, re- 
lease convey, and confirm unto the said party of the second part, and to 
his heirs and assigns, forever, all those certain pieces or parcels of land 
being a part of what is known as the Ottawa reservation, situate, 
lying, and being in the said county of Franklin and State of Kansas, 
and known and distinguished as follows, to wit: The southeast 
14 quarter of the northwest quarter of section thirty-five of town- 
ship sixteen south of range nineteen east; also the east half 
of the northwest quarter and the east half of the southwest quarter, 
and the west fractional half of the southwest quarter and the south- 
west fractional quarter of the northwest quarter, all of section thirty 
of township sixteen south of range twenty east; also the east half of 
the northwest quarter of section thirty-one of township sixteen south 
of range twenty east, which the several parcels of land taken together 
contain four hundred and eleven acres and ninety-five one-hun- 
dredths of an acre of land, be the same more or less, together with 
all and singular the tenements, hereditaments, and appurtenances 
thereunto belonging or in any wise appertaining, and the reversion 
and reversions, remainder and remainders, rents, issues, and profits 
thereof and also all the estate, right, title, interest, dower, and right 
of dower property, possession, claim, and demand whatsoever as well 
in law as in equity of the said parties of the first part of, in, and to 
the same and every part and parcel thereof with the appurtenances, 
to have and to hold the above granted, bargained, and deseribed 
premises with the appurtenances thereunto, the said party of the 
second part, his heirs and assigns, to his and their own proper use, 
benefit and behoof forever. And the — Isaac 8. Kalloch, for himself 
and his heirs, executors, — admininistrators, doth hereby covenant, 
grant, and agree to and with the said party of the second part and 
his heirs and assigns that the said parties hereto of the first part at 
the time of the ensealing and delivery of these presents are lawfully 
seized in their own right of a good, absolute, and indefeasible estate 
of inheritance in fee simple of and in all and singular the above 
granted and bargained and described premises with the appurte- 
nances, and have good right, full power and lawful authority to 
grant, bargain, sell, and convey the same in manner and form afore- 
said, and that the said party of the second part, his heirs and assigns, 
shall and may at all times hereafter peaceably and quietly have, 
hold, use, occupy, possess, and enjoy the above-granted premises, 
and every part and parcel thereof, with the appurtenances, without 
any let, suit, trouble, molestation, eviction, or disturbance of the said 
2—236 
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parties of the first part, their heirs or assigns, or of any other person 
or persons lawfully claiming or to claim the same, and that the 
same are now free and clear, discharged, and unincumbered of and 
from all former and other grants, titles, charges, estates, judments, 
tuxes, assessments, and encumbrances of what nature or kind soever, 
and also that the said parties of the first part and their heirs and all 
and every other person or persons whatsoever, lawfully, equitably, 
deriving any estate, right, title, or interest 1n or to the hereinbefore- 
granted premises by form and under or in trust for them, or either 
of them, shall and will at any time or times hereafter upon the 


reasonable request and at the proper costs and charges in the law of 


the said party of the second part, his heirs and assigns, make, 
do, and execute, or cause or procure to be made, done, and exe- 
cuted, all and every such further and other lawful and reason- 
able acts, conveyances, aud assurances in the law, for the better 
and more effectually vesting and confirming thc premises hereby 
intended to be granted in and to the said party of the second part, 
lms heirs and assigns, forever, as by the said party of the second 
part, his heirs or assigns, or his or their counsel, learned in the law, 
shall be reasonably advised, devised, or required, and the said Isaac 
S. Kalloch for himself and his heirs, the above-described and hereby 
granted premises, and every part and parcel thereof, with the ap- 
purtenances, unto the said party of the second part, his heirs and 
assigns, against the said parties of the first part and their heirs, 
15 and against all and every person and persons whomsoever law- 
fully claiming or to claim the same shall and will warrant 
and by these presents forever defend. 
in witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year above written. 
I. S. KALLOCH. [seat] 
CAROLINE P. KALLOCH. [seat.] 


(Stamp, 5.90.) 


Sealed and delivered in presence of— 


A 


STATE OF KANSAS, Bri 
Franklin County, | ag 

On this ninth day of December, in the year of our Lord one thou- 
sand eight hundred and sixty-five, before me personally came I. 5. 
Kalloch and Carolne P., his wife, to me known to be the individuals 
deseribed in and who executed the within conveyahce, who severally 
acknowledged that they executed the same. 

In witness whereof | have hereunto set my hand and affixed my 
official seal the day and year last above written. 

COS ae ASA L. LATHROP, 
Notary Public in and for said County. 


| Endorsed:] Recorded June 19, 1866, at 3 o’clock p. m., H. F. Shel- 
don, reg. of deeds. Reeorded in book “F,” page 183. A true copy. 


H. B. F. Keller, reg. of deeds, by Jno. W. Ramsey, deputy. Fee, 
$1.00 paid. 
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The plaintiff then read in a the deposition filed in this 
cause April 50th, 1880, of himself, of which (except the caption and 
other formal parts 3) the following Is a COpy: 


Ist Question. What is your name, age, occupation, and place of 
residence ? 

Ans. Washington Libbey; age, about 65; | am not in business 
now; place of residence, Chicago. 

Are you the plaintiff in this case ? 

A. Yes, sir; I am. 

3. Do you know the defendant, Wm. H. Clark, and if so how long 
have you known him? 

A. | have known of him for 8 or 10 years. 

4. Personally you are not acquainted with him, you say ? 

A. No, sit 

». Look at the paper marked Exhibit “A,” containing copies of 
three letters produced and shown to you at this the time of your 
examination. J want to ask you whether or not you ever received 
the original of the letter therein set forth, dated December 3, 1872; 
if so, when and where did you receive the same, and where is the 
original thereof? 

A. I never received it. 

G. Whether or not did you receive the letter therein set forth dated 
February 17th, LS735: if SO, when, where, and how did you recelve 
the same, and where is the original thereof? 

A. Well, in February, 1873, J received a letter from Mr. Clark. 
[ could not say where the original thereof is. I received it when I 
was at my office, under the First National Bank. I received it by 
mail. I am satisfied that is a correct copy of the letter, a copy of 
which is set forth in Exhibit “ A.” 

7. Whether or not is the letter in Exhibit “A,” dated Mareh 5th, 
LS75, a true COpy ot il letter sent by you in) answer to the letter of 
February l7th, 1873? 

*y [ think it is. 

Did you ever have or receive any other letters from Mr. Clark 
thet that of February 17th, 1873, above mentioned ? 
A. I never did. 


16 ® Will you annex said Exhibit “ A” to this vour deposi- 
tion and make the same a part thereof ? 
A. I will. 


10. Look upon the written agreement signed William H. Clark, 
produced and shown to you at this the time of your examination, 
aan state whether or not, at the time of the sending by you of that 
letter, dated March 5, 1873, or at the time of the receipt by you of 
the letter dated February 17th, 1875, you were aware of the existence 

of any such agreement as that set forth in said exhibit B? 

A. No, sir. 

11. When did you first learn of the existence of any such agree- 
ment? 

A. After the former suit concerning this land was commenced be- 
tween William H. Clark and myself, I was informed of it by Mr. H. 
P. Welsh, Esq., of Ottawa, Kansas, 
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12. Will you make this Exhibit “B” a part of your deposition 
and annex the same thereto? 

A. Yes, sir. 

13. Is the deed whereby Isaac 8. Kalloch and wife conveyed to you 
the land in dispute in this case, to wit, the east } of the west } of 
section 30, township 16, and range 20, and the east $ of the north- 

est } of section 31, township 16, and range 20, all in Franklin 
county, Kansas, in your possession or under your control? [1 not, 
what has become of the same? 

A. It was burned in my safe in Chicago, October 9th, 1871. 

WASHINGTON LIBBY. 


Exhibit “A,” mentioned in and annexed to said deposition, was 
then by the plaintiff given in evidence as follows: 


“ExuHibit A.” 


“Orrawa, KANsAS Dee. 3, 1872. 


“Washington Libby, Esq. 


“Dear Str: On the 13th of last month I purchased from Wim. 
Hurr the tollowing described lands, to wit: The E. 3 of the W. 3 of 
sec. 50 and the EK. $ of the northwest quarter of section 31, 
township 16, range 20, Franklin county, Kansas. And I find from 
the records in the office of the register of deeds in this county that 
you claim to have some kind of a title to said lands, and in order to 
perfect your title to said lands I hereby offer to sell you my title at 
the price of ten dollars per acre; and in order to give you time to 
investigate my title and satisfy yourself of its validity, | will give 
you until the 10th day of February, 1873, to complete the purchase 
of my title. 

“T am yours, very respectfully, WM. H. CLARK.” 


“Orrawa, KANsAs, February 17, 1875. 
“W. Libby. 

“Dear Sir: I wrote you in December last in regard to the land 
here, which you bought of Kalloch, and I have since learned from 
Mr. Kalloch that you intend to fight me to the bitter end; and as 
there is a question as to who has the better title, you or I, and as I don’t 
feel able to fight you, I should much rather settle than fight. When 
I bought the land from Hurr | only gave him $200 for it; but I 
don’t feel able to lose that sum; and as I agreed with Hurr to give 

you the first chance to buy me out, | would like you to make 
17 me an offer of what you will give; and asl assure you that any 

offer you may make me will be favorably considered, at least 
write me and tell me the best you will do, for I am anxious to get clear 
of the thing. 

“ Yours truly, | W. H. CLARK.” 


“Cuicago, March 5th, 1873. 


“W. H. Clark, Esq. 


“ DEAR Sir: Your favor of the 17th has come.to hand, and contents 
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noted. The land you refer to I have had a warranty deed for 
several years from I. 8. Kalloch. 

“Yours truly, . 
“WASHINGTON LIBBY.” 


The plaintiff then read in evidence said Exhibit “ B,” mentioned 
in and annexed to said deposition, as follows: 


“ Know all men by these presents, that I, W. H. Clark, of Ottawa, 
Franklin county, Kansas, have this day received from William 
Hurr, of the Ottawa Nation, [ndian Territory, a quit-claim deed to 
the following described tract or parcel of land, situated in Franklin 
county, State of Kansas, to wit: The east half of the west half of see. 
30; also the E. 3 of the N. W. 4 of section 31; both tracts of land in 
township sixteen, range twenty; also the E. 3 of the northwest 
quarter of section seven, township seventeen, range twenty, all of 
said land containing three hundred and twenty acres. And I do 
hereby agree to notify certain parties who claim to have title to said 
land from William Hurr that I now have the same, and to offer 
to perfect their said title to said land, and it is hereby agreed and 
understood that in ease said parties refuse and neglect to purchase 
the said title within sixty days from the date of notification, then, 
and in that case, [ am to be released from any and all obligations to 
convey the said title to said parties. 

“In witness whereof I have hereto set my hand, this 13th day of 
November, A. D. 1872. 

‘WM. H.. CLARK.” 


The plaintiff then gave in evidence an extract from an affidavit 
for a continuance, the facts alleged in which, said Clark consented, 
should on said trial be read and treated as the deposition of William 
Hurr, in the words and figures following: “ That he is the original 
allottee of the land in dispute in this action; that on or about the 
Ist of December, 1865, he and his wife conveyed the same in fee 
with general warranty to I. S. Kalloch for its then full value paid 
to him in cash; that afterwards, on or about the 13th of November, 


1872, the defendant, Clark, came to him (said Hurr), then at his 


home in the Indian Territory, and represented to him that the title 
to the said land so conveyed by him to Mr. Kalloch was defective 
or doubtful, and that Mr. Kalloch had conveyed it with warranty 
to Mr. Washington Libby, the plaintiff; that he, said Clark, desired 
to get from Mr. Hurr and wife a quit-claim deed, conveying the 
property to him, Clark, for the purpose of conveying it over to Libby 
in order to perfect and confirm his title ac quired from Kalloch, and 
that he, Clark, would convey to Libby, on receiving from him the 
$200, he would pay Hurr for such quit claim, and a fair compensa- 
tion in addition to the said $200 for his, Clark’s, services in procuring 
such quit claim; that thereupon said Hurr, induced by and relying 
on said representations, made, executed, and delivered to said Clark 
his quit-claim deed purporting to convey said real estate to him in 
fee in consideration of $200 then paid to him by Clark, (although 
the land was then worth about $3,000,) and of a written obli- 
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18 gation, then and there made, executed, and delivered to him by 

said Clark, which is annexed as an exhibit, marked ‘ b,’ to 
the deposition of said Libby now on file in this cause; and that he, 
said Hurr, would not have executed said quit-claim deed to said 
Clark without the obligation aforesaid; and that said quit claim is 
the only conveyance of said property he (said Hurr) ever made to 
said Clark.” 

The said affidavit for a continuance was filed in this cause May 
17th, 1880. 

The parties then admitted that the former action between them, 
wherein Clark was plaintiff and Libby was defendant, concerning 
the same land, after the decision of the Supreme Court, reported in 
14 Ka’s reports 455, and 17th Kansas reports, at page 634, was re- 
moved by said Libby to the circuit court of the United States for 
the district of Kansas, and was, before any trial or hearing had, dis- 
missed by virtue of a stipulation between the parties, of which (ex- 
cept the caption and signatures of the parties) the following is a 
copy: “It is stipulated that the transcript removing this cause to 
suid court may be docketed on “Tuesday, the 27th of November, A. 
D. 1877, and that said cause be then dismissed by the plaintiff, at 
his cost, without prejudice to either party bringing a new action, 
either at law or in equity, or both.” 

The defendant, Clark, then admitted that the only title he claimed 
to the lands in dispute in this suit was under and by virtue of the 
quit-claim deed from William Hurr and wife, hereinbefore men- 
tioned. 

The plaintiff then rested. ! 

This case made contains all the evidence given or offered in said 
cause. 

The defendant then filed and interposed a demurrer to the fore- 
going evidence, of which demurrer the following, except the caption 
and signature of counsel, is a true copy: 

“ Now, on the trial of this cause, at the close of the plaintiffs evi- 
dence, the defendant interposes and files this his demurrer thereto, 
and for cause of demurrer says: 

“That no cause of action has been proven by the plaintiff against 
the defendant.” 

Whereupon, then and there, the said demurrer was argued by 
counsel of each party; on consideration whereof the court sustained 
said demurrer. ‘To which ruling and decision the plaintiff then and 
there duly excepted; and thereupon the court discharged said jury. 

The plaintiff then and there, on the same day of said trial, filed 
his motion for a new trial of said cause, of which (except caption 
and signature of counsel) here follows a true copy: 

“And now comes the said Washington Libby, plaintiff, and moves 
the court here to grant him a new trial of this cause, beecause— 

“1. The decision thereof at the former trial by this court, hereto- 
fore rendered, sustaining the demurrer of the defendant to the evi- 
dence of the plaintiff filed herein, is not sustained by sufficient evi- 
dence, and is contrary to law. 
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“2. For error of law occurring at said trial, and then and there 
excepted to by this plaintiff.” 

Which motion for a new trial was, on the 28th day of Mav, 1880, 
at the same term of said court, argued by counsel of the respective 
parties, upon consideration whereof the said court overruled and 
denied said motion. To which ruling the plaintiff then and there 
duly excepted, and for good cause shown the plaintiff was by the 
court allowed sixty days’ time from and after the close of the said 
term of said court wherein to make, settle, and have signed a case- 

made for the sapreme court herein. And thereupon on the 
19) same day at said term of the court the court rendered and 

entered a judgment in said cause, of which here fcllows a 
copy, VIZ: 

“It is therefore adjudged and decreed by the court here that said 
defendant doth not unlawfuily keep the said plaintiff out of the pos- 
session of the said real estate in his petition mentioned, to wit: the 
east half of the west half of section 50, also the east half of the north- 
west quarter of section 31, all in township 16, of range twenty, in 
franklin county, Kansas, as the said plaintiff hath alleged, and that 
said defendant go hence without day and recover his costs, taxed to 


<%. 


We agree that the foregoing case-made is correct, and may be 
allowed, settled, and signed by the Judge accordingly. 
JNO. W. DEFORD, Att'y for Plaintiff: 
WM. H. CLARK anp A. W. BENSON, 
Atty for Defend at. 


And now, to wit, 5th of June, 1880, the foregoing case-made is, by 
consent of all parties to the above-entitled cause, hereby settled, 
allowed, and signed by me. 

N. T. STEPHENS, 
Judge of the Ath Judicial Dist. 

Attest : [ SEAL. | S. L. PATRICK, Clerk. 

(Endorsed :) 2055. Washington Libby v. William H. Clark. 
Filed June 7th, 1880. S. L. Patrick, clerk. Case-made. Filed July 
20, 1880. C. J. Brown, clerk supreme court. 

20 And also, to wit, the twenty-eighth day of July, A. D. 
1S80, there was filed in the office of the clerk of the supreme 
court of the State of Kansas a petition in error, in the above- 
entitled cause, which 1s in words and figures as follows, to wit: 
Petition in Error. 
In the Supreme Court of Kansas. 
WasHineton Linsy, Plaintiff in Error, ) 
vs. -No. —. 

WitiiaM H. Crark, Defendant in Error. 

The said Washington Libby, plaintiff, complains of the said Will- 
iam H. Clark, defendant, for that the said Wiliiam H. Clark, at the 
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May term, 1880, of the district court of Franklin county, Kansas, 
recovered a judgment by the consideration of said district court 
against the said plaintiff in a certain action then pending in said 
district court, wherein the said Washington Libby was plaintiff and 
the said William H. Clark was defendant, a copy of the record of the 
judgment and proceedings in which case, duly certified, is hereto at- 
tached, marked “A,” and made a part of this petition ; and the said 
Washington Libby avers that there is error in said record and pro- 
ceedings in this, to wit: 

1. That the said district court erred in sustaining the demurrer 
of the said defendant, William H. Clark, to the evidence of the said 
plaintiff. 

That the said district court erred in ruling out the evidence 
offered by the said Washington Libby on the trial of the said action. 

That the said district court erred in overruling the motion of 
said Washington Libby for a new trial of said action. 

4. That the said judgment was giventor the said William H. ¢ ‘lark 
whee it ought to have been given for the said Washington Libby 
according to the law of the land. 

The said Washington Libby, plaintiff, therefore prays that the 
said judgment may be reversed and the said plaintiff restored to all 
things he has lost by reason the reo, and for the costs of this cause. 

JNO. W. DEFORD, 
Att'y for PUFf. 


(Endorsed :) Filed July 28, 1880. C. J. Brown, clerk supreme 
court. 


21 And also on, to wit, the twenty-eighth day of July, A. D. 

1880, there was filed in the office of the clerk of the supreme 
court of the State of Kansas a waiver of the issuance and service of 
a summons in error in the above-entitled cause, which is in words 
and figures as foliows, to wit: 


In the Supreme Court of Kansas. 
WASHINGTON Lippy vs. W. H. CLARK. 


I hereby waive the issue and service of summons in error In the 
above-entitled case, and enter my appearance as defendant in error 
therein. 

Dated July 26, 1880. 

WM. H. CLARK, 
Def’t in Error. 


(Indorsed:) 2055. Wash. Libby vs. W. H. Clark. Waiver of 


summons. Filed July 28,1880. C. J. Brown, clerk supreme court. 


And afterwards, to wit, on the eighth day of October, A. D. 1880, 
the same being one of the regular judicial deys of the July term, 
A. D. 1880, before said court, in session at the supreme court room, 
in the city of Topeka—present, Honorable Albert H. Horton, chief 
justice; Honorable Daniel M. Valentine and Honorable David J. 
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Brewer, associate justices, and C. J, Brown, clerk of said court—the 
following proceedings, among others, was had and entered of record 
on page 55 of journal “ H,” as follows: 


WasHINGTon Lippy, PI’ff in Error, 
Us. 
Wm. H. Ciark, Defendant in Error. 


This cause came on to be heard on petition in error and transcript 
of the record of the district court of Franklin county, and was a 
mitted on briefs of counsel, John W. Deford, Esq., for plaintiff in 
error, and W.°H. Clark, Esq., for defendant in error, and taken 
under advisement by the court. 


22 And afterwards, on, to wit, the eighth day of June, A. D.1881, 

the same being one of the regul: ar judici ial days of the Janu- 
ary term, A. D. 1881, of the supreme court of the State of Kansas, 
before sald court, in session at the supreme court-room in the city 
of Topeka—present, Honorable Albert H. Horton, chief justice, Hon- 
orable Daniel M. Valentine and Honorable David J. Brewer, asso- 
ciate justices, and C. J. Brown, clerk of said court—the following 
proceedings, among others, was had and entered of record on page 
246 of Journal “ H,” as follows: 


WASHINGTON Lippy, Plaintiff in Error, 
VS. 


Wma. H. Crark, Defendant in Error. 


This cause came on for decision, and thereupon it is ordered and 
adjudged that the judgment of the court below be affirmed with 
costs, and hereof let execution issue. 

Valentine, J., delivered the opinion of the court. 

All the justices concurring. 

And also on, to wit, the eighth day of June, A. D. 1881, the same 
being one of the regular judicial days of the January term of A. D. 
1881 of the supreme court of the State of Kansas, there was filed 
in the clerk’s oftice in said court the syllabus and opinion of the 
court in said cause. A copy of each is hereunto annexed, which 
are in words and figures as follows, to wit: 


93 Error from Franklin County Affirmed. 
Wasuincton Lippy vs. WittrAmM H. CLARK. 
Syllabus. 
By the Court. 
VALENTINE, J.: 
Where C. purchases a piece of land from H. and obtains a quit- 


claim deed therefor, and the title to the land is in dispute, and, be- 
cause of such dispute, C. enters into an agreement with H. as fol- 


lows: — 
3—236 
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“T, C., do hereby agree to notify certain parties, who claim to have 
title to said land from H., that I now have the same, and to offer to 
perfect their title to said land; and it is hereby agreed and under- 
stood that, in case said parties refuse and neglect to purchase the 
said title within sixty days from the date of notification, then, and 
in that case, 1 am to be released from any and all obligations to 
convey the said title to said parties.” 

And afterward C. notifies L., who claims to own the land, giving 
L. a full and fair statement of his, C.’s, title, and asking L. to make 
him an offer of some kind for his title, and stating that any offer 
that L. may make will be favorably considered, and L. fails and re- 
fuses to make any offer or to purchase C.’s title, and C. afterward 
obtains the possession of the land, and nearly seven years after the 
notification to L. of C.’s title, L. commences an action of ejectment 
to recover the land from C., and L., in fact, has no title to the land, 
except such title as he may have obtained by virtue of said agree- 
ment entered into between C. and H.; held that L. cannot maintain 
the action. 

All the justices concurring. 

A true copy. 

Attest : 


Clerk Supreme Court. 
24 WASHINGTON Lippy vs. WintiAM H. CLARK. 
The opinion of the court delivered by VALENTINE, J. 


This was an action of ejectment brought by Washington Libby 
against William H. Clark for the recovery of certain real estate. 
The subject-matter of this action is precisely the same as that of the 
ease of William H. Clark against Washington Libby, which has 
twice been in this court, and reported in 14 Kas., page 435, and 
Kas., 654, After the case of Clark against Libby had been returned 
the second time from this court to the district court, the defendant 
in that case, Washington Libby, removed the case from the district 
court of Franklin county to the circuit court of the United States, 
where, upon stipulation of the parties, the case was dismissed with- 
out prejudice. Clark in the méantime obtained possession of the 
property. Libby then commenced this action in the district court 
of Franklin county, Kansas. A trial was had in the district court, 
which resulted in a judgment in favor of Clark and against Libby; 
and Libby now brings the case to this court, seeking a reversal of 
sald judgment. 

The facts in this case are reported in the case of Clark vs. Libby, 
17 Kas., p. 634, et seg. The only new facts in the case are embodied 
in an affidavit for a continuance filed by Libby and read on the 
trial of the case with the consent of Clark as the deposition of Will- 
iam Hurr. Said facts are as follows: 

“That afterwards, on or about the 13th of November, 1872, the 
defendant, Clark, came to him (said Hurr), then at his home in the 
Indian Territory, and represented to him that the title to said land 
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so conveyed to him by Mr. Kalloch, was defective or doubtful; and 
that Mr. Kallock had conveyed it with warranty to Mr. Washington 
Libby, the plaintiff; that he, said Clark, desired to get from Mr. 
Hurr and wife a quit-claim deed conveying the property to him, 
Clark, for the purpose of conveying it over to Libby, in order to 
perfect and confirm his title acquired from Kalloch; and that he, 
Clark, would convey to Libby on receiving from him the $200. He 
would pay Hurr for such quit claim, and a fair compensation, in 
addition to the said $200.00, for his, Clark’s, services in procuring 
such quit claim ; that thereupon said Hurr induced, and relying on 
said representations, made, executed, and delivered to said Clark 
his quit-claim deed, purporting to convey said real estate to him in 
fee, in consideration of $200.00 then paid to him by Clark (although 
the land was then worth about $3,000.00), and of a written obligation 
then and there made, executed, and delivered to him by said Clark, 
which is annexed as an exhibit, marked “Bb,” to the deposition of 
said Libby, now on file in this cause; and that he, said Hurr, would 
not have executed said quit-claim deed to said Clark without the 
obligation aforesaid; and that said quit-claim deed is the only con- 
veyance of said property he (said Hurr) ever made to-said Clark.” 

Said Exhibit B is copied in full in 17 Kas., p. 655; but the only 
portion of it which has any special application to this case reads as 
follows : 

“IT (William H. Clark) do hereby agree to notify certain parties, 
who claim to have title to said land from William Hurr, that I now 
have the same, and to offer to perfect their title to said land; and it 
is hereby agreed and understood that, in case said parties refuse and 
neglect to purchase the said title within sixty days from the date of 
notification, then, and in that case, 1] am to be released from any 
and all obligations to convey the said title to said parties.” 

. We do not think that these new facts can make any possi- 
25 ble difference in the decision of this case. Clark has com- 

plied with everything that he agreed to do. He notified 
Libby of his purchase of the property from Hurr, on December 3, 
1872; and he again notified Libby of said purchase on February 
17, 1873, giving Libby a full and fair statement of his title, and 
asking Libby to make him an offer of some kind for his title, and 
stating that any offer that Libby might make would be favorably 
considered ; but Libby refused to make any offer, but stated substan- 
tially to Clark that his title was already good enough. Clark not 
only waited the sixty days from the notification of Libby, as he had 
agreed to do, but he also waited about three months before consid- 
ering his own title good, or before commencing any proceedings to 
obtain the property. And he has now waited several years without 
Libby even offering to pay anything for his title. The first notif- 
cation was given on December 3, 1872, and this action was com- 
menced by Libby on November 20, 1879, nearly seven years after- 
ward. Even if Libby obtained any rights under or by virtue of 
suid instrument in writing, marked “ Exhibit B,” and which Clark 
executed, he has forfeited all such rights by refusing to comply with 
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its terms, or to accept anything under it; and Libby does not even 
now offer to pay Clark anything for his title. 
The judgment of the court below will be affirmed. All the 
justices concurring. 
A true copy. 
Attest: 


, 
Clerk Supreme Court. 
26 Assignuime nts of Error. 
In the Supreme Court of the United States of America. 


WASHINGTON Libbey, Plaintiff in Error, 
Us. 


WitiiAM H. Crark, Defendant in Error. 
In error to the supreme court of Kansas. 


And now comes Washington Libbey, plaintiff in error, above 
named, by George R. Peck and J. D. McFarland, his attorneys, and 
says that in the record and proceedings aforesaid—that is, in the re- 
record and proceedings mentioned in the writ of error herein—there 
is manifest error in this, to wit: 

First. That the said supreme court of Kansas erred in affirming 
the judgment of the district court of Franklin county, Kansas, and 
in not reversing said judgment of said district court and ordering 

that judgment be rendered in said cause in said district 
27 court of Franklin county in favor of said plaintiff in error and 
against seid defendant in error. 

Secondly. That the said supreme court of Kansas erred in hold- 
ing and adjudging that the deed to the lands described in the peti- 
tion of plaintiff in error, filed in the district court aforesaid, executed 
by William Hurr to the grantor of the plaintiff in error, was null 
and void. 

Thirdly. That the said supreme court of Kansas erred in holding 
and adjudying that said lands were inalienable to other persons than 
Ottawa Indians during the five years succeeding the ratification of the 
treaty by virtue of which said lands were patented to said William 
Herr. 

Lastiy. That the said supreme court of Kansas erred in giving 
judgment for the defendant in error herein, whereas, by the law of 
the land, it ought to have given judgment for the plaintiff in error 

herein. 
28 And the said Washington Libby prays that the judgment 
of the supreme court of Kansas be reversed, annulled, and 
held for naught; that the judgment of the district court of Frank- 
lin county, Kansas, aforesaid, may be reversed, annulled, and held 
for naught, and said district court ordered and directed to give Judg- 
ment for the plaintiff in error herein and against the defendant in 
error herein, and that this plaintiff in error may be restored to all 
things he has lost by occasion of said judgments. 
GEORGE R. PECK, 
J. D. McFARLAND, 
Attorneys for Plaintiff in Error. 
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29 Supreme Court. 


STATE OF KANSAS, 88: 

I, C. J. Brown, clerk of the supreme court of the State of Kansas, 
do hereby certify that the above and foregoing is a true and com- 
plete copy of the pleadings, of the record of proceedings had, of the 
judgment rendered, the syllabus and opinion filed, and the original 
writ of error, citation, bond, and assignment of error in the above- 
entitled cause, as the same remain of record and on file in my office. 

In witness whereof I have hereunto subscribed my name and 
affixed the seal of the supreme court of the State of Kansas, at my 
office in Topeka, Kansas, this second day of June, A. D. 1885. 

[Seal Supreme Court, State of Kansas. ] 

C.J. BROWN, 
Clerk of the Supreme Court of the State of Kansas. 


[Endorsed :] Washington Libby, pl’ff in error, vs. Wm. H. Clark, 
det’d’t in error. Record, &e. 

Endorsed on cover: Kansas supreme court. No. 256. Washing- 
ton Libby, plaintiff in error, vs. William H. Clark. Filed 21st June, 
1883. 
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PLAINTIFF IN ERROR, | 
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US. 


| 
| 
WILLIAM H. CLARK. } 


Brief for Plaintiff in Error. 
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GEO. R. PECK, 
A. T. BRITTON, : 
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WASHINGTON LIBBY, Ptartirr ry Error, 
v. > No. 236. 
WILLIAM H. CLARK. 


—i 
— 


STATEMENT OF THE CASE. 


Libby, plaintiff in error here, brought ejectment against 
Clark in the District Court of Franklin County, Kansas, 
for the recovery of the E. 4 of W. 4, section 30, and E. 4 
of N.W. 4, section 31, all in township 16, of range 20, in 
Franklin county, Kansas. Both parties claim through 
conveyances from William Hurr. The deed through which 
Libby claims was made by Hurr and wife December 1, 
1865, to L. S. Kalloch, who subsequently conveyed to 
Libby. Clark’s deed is directly from Hurr and wife, and 
was made November 13, 1872. Hurr was one of the 
headmen or councilmen o” the Ottawa tribe of Indians, 
and derived title by patent under the first clause of the 
Third Article of the treaty between the United States and 
the Ottawa Indians proclaimed July 28, 1862, (12 Stats.- 
at-Large, 1239.) 

This article is as follows : 


* ArtricLe ITI. It being the wish of said tribe of Ottawas 
“to remunerate severals of the chiefs, councilmen, and 
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‘headmen of the tribe for their services to them many 
‘ years without pay, it is hereby stipulated that five sec- 
‘ tions of land is (are) reserved and set apart for that pur- 
“ pose, to be apportioned among the said chiefs, council- 
men, and headmen as the members of the tribes shall in 
full council determine ; and it shall be the duty of the 
Secretary of the Interior to issue patents in fee-simple, 
of said land, when located and apportioned to said 
Indians. In addition thereto, said last-named persons, 
and each and every head of a family in said tribe, shall 
receive 160 acres of land, which shall include his or her 
house and all improvements, so far as practicable ; and 
all other members of the tribe shall receive 80 acres of 
“ land each, and all the locations for the heads of families, 
“ made in accordance with this treaty, shall be made ad- 
joining and in as regular and compact form as possible, 
‘and with due regard to the rights of ‘each individual 
“and of the whole tribe.” J 


- 
-~ 


The question is, whether the treaty imposed any restric- 
tion upon the right of alienation of lands, set aside to the 
chiefs, headmen, and councilmen under the above article. 

Article VII of the treaty is supposed, by our opposing 
counsel, to contain restrictions on the power of alienation 
of the lands granted to the chiefs, headmen, and council- 
men by Article If. We will quote it in full further on. 

The court below held, following its decision of the same 
question between the same parties in two previous cases, 
that the restrictions of Article VII relate to lands set aside 
to the chiefs and headmen under Article III, as well as to 
all other lands held under the treaty. 

Clark v. Libby, 14 Kans., 435. 
Clark v. Libby, 17 Kans., 634. 


There was a question below as to the effect of an agree- 
ment made by Clark with Hurr at the time the quit-claim 
deed from Hurr and wife to Clark was executed, but that 
question is not for review here. 


SPECIFICATION OF ERRORS. 


The court below erred : 

Ist. In holding that the lands in question were inalienable 
at the time of the conveyance by Hurr and wife to Kal- 
loch. . 

2d. In holding that the restrictions upon alienation con- 
tained in Article VII of the treaty included lands set apart 
to the chiefs and headmen by virtue of Article ITI. 


ARGUMENT. 


The tribe was advanced in civilization, as stated in the 
First Article of the treaty, and it was desired by the mem- 
bers that the tribal organization should be dissolved at the 
expiration of five years. 

Article III is devoted to wo separate purposes : 

lst. To renumerate the chiefs, headmen, and councilmen 
for their services, by a grant of lands. 

2d. To apportion the common lands of the tribe to the 
members in severalty. 

The tribe and the Government acting together, through 
the medium of a treaty, had the undoubted power to ac- 
complish these purposes. 

And in the disposition of the lands they had the un- 
questioned right of attaching such li. ‘ations upon aliena- 
tion as might seem proper. 

The five sections, to be set apart for the chiefs, head- 
men, and councilmen, were to go to them, not as their 
share of the lands which they were to receive as members 
of the tribe, but were extra lands given to them as pay- 
ment for services. They stand upon their own basis, out- 
side of the provisions of the treaty for the division of the 
common lands among the members. That is to say, the 
chiefs and headmen were to receive these extra lands, not 
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because they were Indians, nor because they were chiefs 
and headmen, but because they had rendered services for 
which they were entitled to payment. What they were to 
receive merely as members of the tribe is provided for in 
the second clause of Article III. Now, the Court will ob- 
serve that by the express terms of the sentence which 
provides for the payment of these chiefs and headmen, it 
is distinctly and positively declared that “ it shall be the 
“duty of the Secretary of the Interior to issue patents in 
“ fee-simple of said lands when located and apportioned to 
“ said Indians.” Nothing can be clearer than this lan- 
guage. That a fee-simple title includes the power of 
alienation is too plain for discussion. Undoubtedly a 
treaty may vest a fee-simple title, to which restrictions up- 
on alienation are attached, or at least it may vest what is 
called a fee-simple with such* restriction, and the restric- 
tion will control the title. But the question here is 
whether any such restriction was attached to these lands. 
It will be admitted that none is to be found in Article IIT. 
The quantity of lands which shall be devoted to paying 
the chiefs and headmen, the manner of apportioning them, 
and the kind of title they shall receive, are all provided 
for in a single comprehensive sentence ; after which the 
treaty goes on to deal with other matters. The Court will 
observe that this sentence provides what kind of a patent 
shall be issued, but in the next sentence, which provides 
for the division of the common lands among the members 
ofthe tribe in severalty, no provision is made for patents 
and nothing said as to the kind of title they shall receive. 
These matters were left to be provided for in a subsequent 
article. But as to the first part of Article III, providing 
for the payment of the chiefs and headmen, the kind of 
patent and the nature of the title are distinctly fixed and 
nothing left for subsequent provisions of the treaty. 


! 
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*The court below held that the restrictions of Article 
VII control the alienation of these compensatory lands, 
as well as those which the members of the tribe receive 
upon the division of the lands held in common. We be- 
lieve we can show beyond question that this is an errone- 
ous view of the provisions of Article VII. 

The article is as follows : 


“ ArticLe VII. There shall be set apart ten acres of 
“ land for the benefit of the Ottawa Baptist Church, and 
* said lands shall include the church building, mission- 
“ house, and grave-yard, and the title to said property 
“ shall be vested in a board of five trustees, to be appointed 
‘ by said church in accordance with the laws of the State 
“ of Kansas. | 

‘« And in respect for the memory of Rev. J.. Meeker, de- 
“ceased, who labored with unselfish zeal for nearly 
“twenty years among said Ottawas, greatly to their spir- 
“ itual and temporal welfare, it is stipulated that 80 acres 
“ of good land shall be, and hereby is, given, in fee- 
‘“ simple, to each of the two children of said Meeker, viz., 
“ Emmeline and Eliza; their lands to be selected and lo- 
‘“ cated as the other allotments herein provided are to be 
“* selected and located, which lands shall be inalienable 
“ the same as the lands allotted to the Ottawas. 

“ And all the above-mentioned selections of lands shall be 
“ made by the agent of the tribe under the direction of the 
“ Secretary of the Interior. And plats and records of all 
“ the selections and locations shall be made, and upon their 
“ completion and approval, proper patents by the United 
“ States shall be issued to each individual member of the 
“ tribe and person entitled for the land selected and al- 
“ lotted to them, ‘nv which it shall be stipulated that no 
7 Indian, except as herein provided, to whom the same may 
“ he issued, shall alienate or encumber the land allotted to 
“ him or her in any manner until they shall, by the terms 
“ of this treaty, hecome a citizen of the United States; and 
ta any CONVEYANCE or encumbrance of said lunds, done ur 
“ suffered, except as aforesaid, by any Ottawa Indian, of 
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‘ the lands allotted to him or her, made before they shall 
“« hecome a citizen, shall be null and void. 

“And forty acres, including the houses and improve- 
“ments of the allottee, shall be inalienable during the 
‘“ natural lifetime of the party receiving the title : 

“ Provided, That such of said Indians as are not under 
‘legal disabilities by the local laws may sell to each other 
“ such portions of the lands as are subject to sale, with 
“the consent of the Secretary of the Interior, at any 
“ time.” 


o~ 


This article, after remembering the Ottawa Baptist 
Church and the two children of Rev. J. Meeker, goes on 
to provide for the selections by the agent, and then the pro- 
vision, “ proper patents shall be issued to each individual 
member of the tribe and person entitled for the land 
selected and allotted to them in which it shall be stipu- 
lated,” «ce. 

Does this provision apply to the lands set aside to the 
chiefs, headmen, and councilmen in payment for their 
services? We say most plainly and obviously it does 
not. 

first : Such a construction involves a manifest absurdity. 
Article IIT had already provided that patents should issue 
for the compensatory lands to the chiefs and headmen. 
There was therefore no necessity for another provision’ 
that patents should issue as to those lands. The second 
clause of Article III was silent as to patents and as to the 
kind of title the individual Indian should receive, leaving 
those questions to be disposed of in a subsequent article. 
Clearly therefore when the provisions of Article VIT are 
made to relate back to other articles of the treaty they at- 
tach to such provisions as have been left open for them 
to attach, and not to matters which were completed and dis- 


posed of in such preceding articles. Besides, the term “ each 
“ individual member ” indicates that it relates to the allot- 
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ments to the members of the tribe as such. The “ other 
“ persons ” mentioned in the same connection are obviously 
the two Meeker children, upon whom a restriction upon 
ahenation was placed no doubt. because of their sex and 
immature years. The construction which the court below 
put upon this article is a forced, unnatural, and unreason- 
able one. The restrictions provided for in Article VII are 
to be inserted in the patents provided for in Article VII. 

jut neither upon the face of the treaty nor in the cireum- 
stances surrounding its negotiation is there any reason for 
making it apply to the patents which it was made the duty 
of the Secretary of the Interior to issue for the lands given 
to the chiefs and headmen as compensation. 

Secondly. But let us look into the reasons of the matter. 
Why did the treaty provide for patents in fee-simple ab- 
solute, as to the compensatory lands, and with restrictions 
as to the allotments for individual members? This ques- 
tion, which seems to us to be a decisive one against the de- 
cision of the court below, is easily answered by an exami- 
nation of the treaty. The lands allotted to the individual 
members of the tribe were homesteads, dwelling places, 
and a restriction upon alienation was a wise and salutary 
one. But the compensatory lands were extra, additional, 
and given not for a home, but for a payment of an in- 
debtedness acknowledged in the treaty. The Court will 
notice the provision for including in the allotments to 
heads of families the house and improvements. The 
jealous care with which the homestead is guarded is fur- 
ther shown by the last provision of Article VII, that 
“ forty acres, including the houses and improvements of 
“ the allottee, shall be inalienable during the natural life- 
“ time of the party receiving the title.” This provision, and 
the provision against alienation for five years, is of course 
as applicable to the chiefs and headmen as to any other 
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member of the tribe, as to such lands as they receive as 
allottees of the common tribal lands. . But they receive 
the compensatory lands not as allottees, nor as members 
of the tribe, but as individuals who have rendered valu- 
able services to the tribe. There was no reason for making 
these inalienable. They were taken as payment in lieu of 
money, and if they were to be of any benefit to those 
receiving them they must be capable of being disposed of. 
Thirdly. We feel warranted in mentioning the convey- 
ance of the lands by Hurr as a circumstance showing the 
construction placed upon the treaty at the time by those 
who made it. Hurr was one of the signers of the treaty. 
He seems to have been a man of intelligence, and capable 
of understanding a contract to which he had been a party. 
In the Sixth Article of the treaty he is named as one of the 
trustees to manage the fund of the College at Ottawa. The 
record shows that Ae understood that the treaty, in the 
negotiation and execution of which he had taken part 
authorized the alienation of the lands received as compen- 
sation for services. He refused to convey to Clark until 
the latter, who is a lawyer, assured him that he wanted a 
conveyance simply to protect Libby, and that he would 
convey it over to Libby. 
We submit the judgment below should be reversed. 
GEO. R. PECK, 
A. T. BRITTON, 
A. B. BROWNE, 
Altty’s for l UF in Error. 
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money, ana if they were to be of any benefit to those 
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construction placed upon the treaty at the time by those 
who made it. Hurr was one of the signers of the treaty. 
He seems to have been a man of intelligence, and capable 
of understanding a contract to which he had been a party. 
In the Sixth Article of the treaty he is named as one of the 
trustees to manage the fund of the College at Ottawa. The 
record shows that he understood that the treaty, 1 the 
negotiation and execution of which he had taken part 
authorized the alienation of the lands received its coli pen- 
sation for services. He refused to convey to Clark until 
the latter, who is a lawver, assured him that he wanted a 
conveyance simply to protect Libby, and that he would 
convey it over to Libby. 
We submit the judgment below should be reversect. 
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WILLIAM H. CLARK. 
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ERROR TO THE SUPREME COURT OF KANSAS. 


BRIEF OF DEFENDANT IN ERROR. | 
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UNITED STATES. 


oe 


WASHINGTON LIBBY, 
s Plaintiff in Error, 
"ss. 


WILLIAM H. CLARK, 


Defendant in Error. 


ERROR TO THE SUPREME COURT OF KANSAS. 


BRIEF OF DEFENDANT IN ERROR. 
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In March, 1873, in the Franklin County, Kansas, District 
Court, Wm. H. Clark, defendant in error herein, commenced an 
action in ejectment against Washington Libby, plaintiff in error 
herein, for the possession of the same land described in this action. 
The case was tried in that court on the sole issue as to the proper 
construction of the treaty of U. S. with the Ottawa Indians,—U, 
S. Stat. at Large, vol. 12, p. 1237,—was decided against Clark, 
who took the case on error to the Kansas Supreme Court, where 
the case was heard on the same issue, and at the January term, 
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1874, of that court, decided in favor of Clark, and reversed and 
remanded.—14, Kas. Rep., p. 435. | Libby then amended his 
answer and set up an equitable defence. 


The case was tried again and again, decided against Clark, 


who again took the case on error to Kansas Supreme Court, when 


it was heard, and again at the January term, 1877, decided in favor 
of Clark, and reversed and remanded.—17, Kas. Rep., p. 634. 
Libby then removed the case to the U. S. Circuit Court, where by 
agreement the case was dismissed on November 27th, 1877, and 
Clark took possession of the land ; and afterwards, in 1880, Libby 
commenced this action. See printed record, p. 18. 


And we claim that the construction of the treaty was not at 
issue in this case. No decision on that question was asked for by 
the parties, and none rendered. The parties had litigated that 
question in the other cases. Libby agrees to a dismissal, yields 
possession of the land, and two years afterwards brings this case 
in the Kansas courts for the purpose of trying another issue. 


The evidénce and the decision of the Kansas Supreme Court, 
(printed rec. p. 18,) shows that the construction of the treaty was 
not before the court. The court neither affirm or deny the validity 
of the deed from Hurr to Kalloch, (printed rec. p. 6.) The court» 
says nothing about it. That question had been decided years 
before, and is not again raised by Libby. 


And we claim that this case, as it now stands before this court, 
presents no federal question, and ask for a dismissal. 


It. 


In case the court should hold that the construction of the 
treaty is properly before it, then the particular question in this case 
is this :— 


Were the Ottawa Indians who received lands under the pro- 
visions of said treaty, permitted to alienate the five sections of land 
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set apart for the chiefs, etc., until by the terms of said treaty they 
become citizens of the United States ? 


- ist. -We would call the attention of the court to the follow- 
ing decisions : 


Clark vs Libby, 14 Kans., 435. 
Clark vs. Libby, 17 Kans., 634. 
Clark vs. Akers, 16 Kans., 166. 


2d. The 3d and 7th articles of the treaty U. S., with the. 
| Ottawa Indians —U. S. Stat. at Large, vol. 12, p. 1237—reads as 
: follows : 


ARTICLE III.—It being the wish of said tribe of Ottawas 
to remunerate several of the chiefs, councilmen, and 
headmen of the tribe, for their services to them many 
years without pay, it is hereby stipulated that five 
_ ! - sections of land is reseryed and set apart for that pur- 
pose, to be apportioned among the said chiefs, council- 
men, and headmen, as the members of the tribes shall 
in full council determine; and it shall be the duty of 
the Secretary of the Interior to issue patents, in fee 
simple, of said lands, when located and apportioned, 
to said Indians. In addition thereto, said last-named 
persons, and each and every head of a family in said 
tribe. shall receive 160 acres of land, which shall in- 
clude his or her house and all improvements, so far as 
practicable ; and all other members of the tribe shall 
receive 80 acres of land each, and all the locations for 
the heads of families, made in accordance with this 
treaty, shall be made adjoining, and in as regular and 
compact form as possible, and with due regard to the 
rights of each individual and of the whole tribe. 


ARTICLE VII.—There shall be set apart ten acres of land 

Ser’ for the benefit of the Ottawa Baptist Church, * * * 
; And in respect for the memory of Rev. J. Meeker, 
deceased, who labored with unselfish zeal for nearly 
twenty years among said Ottawas, * * it is stipu- 
lated that 80 acres of good land shall be, and hereby 
is given, in fee simple, to each of the two children of 
said Meeker, viz: Emeline and Eliza; their land to be 
selected and located as the other allotments herein 
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provided are to be selected and located, which lands 
shall be inalienable the same as the lands allotted to 
the Ottawas. 

And all the above mentioned selections of lands 
shall be made by the agent of the tribe, under the 
direction of the Secretary of the Interior. And plats 
and records of all the selections and locations shall be 
made, and upon their completion and approval, proper 
patents by the United States shall be issued to each 
individual member of the tribe and person entitled for 
the lands selected and allotted to them, in which it 
shall be stipulated that no Indian, except as herein 
provided, to whom the same may be issued, shall 
alienate or encumber the land allotted to him or her 
in any, manner, until they shall, by the ternis of this 
treaty, become a citizen of the United States; and any 
conveyance or encumbrance of said lands, done or 
suffered, except as aforesaid, by any Ottawa Indian, of 
the lands allotted to him or her, made before they 
shall become a citizen, shall be null and void. 

And forty acres, including the houses and im- 
provements of the allottee, shall be inalienable during 
the natural life-time of the party receiving the title; 
Provided, that such of said Indians as are not under 
legal disabilities by the local laws, may sell to each 
other such portions of their lands as are subject to 
sale, with the consent of the Secretary of the Interior, 
at any time. 


3d. Article 3 provides that patents in fee simple shall be 
issued for the five sections; and the patent in this case conveyed 
to Hurr the entire title. The Government retained no control of 
the land nor interest in it, and when Hurr had power to sell he 
got the entire consideration. Hurr hada fee simple with a restric- 
tion on his power to alienate for a specified certain and reasonable 


time. The time fixed was July, 1867, only twenty months after . 


the issue of patent. 


Again, what has the Government usually meant by the term, 
fee simple, in an Indiantreaty? By examining various treaties, we 
find the almost universal practice was to grant lands to the Indians 
in fee simple, and in a subsequent article in same treaty, to place a 
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restriction upon alienation. See 7 U. 5. Stat. at Large, pp. 348,-9, 
355,-0-7, 359, 300, 411, 433, 443. 


4th. Article 3 provides for issuing patents in fee simple, to 
the chiefs, etc., and in article 7 is the following: 


“ And in respect for the memory of Rev. J. Meeker, deceased, 
“* * * it is stipulated that 80 acres shall be and hereby 
“is given in fee simple to each of Meeker’s children, * * 
“which lands shall be inalienable the same as lands allotted 
“to the Ottawas.” 


The words, fee simple, certainly means the same in both 
places. The terms, fee simple, is explained “inalienable the same 
as the Ottawa lands.” 


5th. Article 3 provides— 


“It being the wish of the tribe to remunerate the chiefs, * * 
“ for their services many years without pay, it is stipulated 
“that five sections are set apart for that purpose, and the 
‘‘ Secretary to issue patents in fee simple ;” and the 7th Art. 

says, “And in respect for the memory of Rev. J. Meeker, 
‘‘who labored for nearly twenty years among the Ottawas, 
“* * it is stipulated that 80 acres of land shall be given 
“ his two girls, in fee simple, which lands are inalienable the 
“same as the Ottawa lands.” 


Both donations were a reward for services rendered, and if it 
was thought proper to prohibit the Meeker girls, who were white 
and educated, from selling their lands, the same reasoning would 
apply with greater force to the wild Indians. 


6th. By examining Article 1 of the treaty, as first drawn, the 
proviso says : 
“That John T. Jones, an educated and experienced man, is 


“ declared to be a citizen of the United States, exempt from 
“the restrictions upon alienation of the Ottawa lands.” * * 
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This proviso was stricken out by the Senate, and why? A 
careful examination of the treaty will show the only reason was 
because it exempted Jones from the restriction upon alienation, and 
if the Government refused in such a direct way to exempt Jones, 
who was educated and experienced, it is not probable that it was 
intended to exempt Hurr, who was neither. This provisoand the 
restriction on the Meekers, proves conclusively that it was the in- 
tention of the treaty that none of the Ottawa lands should be ex- 
empt from the restriction. 


7th. Article 3 provides for setting apart the five sections for 
chiefs, and to each head of a family 160 acres, and to each mem- 
ber 80 acres; and Article 7 provides for 10 acres for Baptist Church, 
and 80 acres each for Meeker’s girls, and Article 7 then reads as 
follows: 


“And ail the above mentioned selections of lands shall be 
“made, * ™* and plats and records of aé// the selections and 
“locations shall be made, * * and proper patents shall be 
“issued to each member of the tribe and person entitled for 
“the lands selected and allotted to them, in which it shall be 
“stipulated, * * *.” Then follows the restriction upon 

alienation. 


The words a// must refer to something besides the 10 acres for 
the Baptist Church and Meeker girls land, and if it refers to the 
lands mentioned in Article 3, it must refer to all the lands men- 
tioned in that Article. If the word “a//” does not refer to the 
chiefs five sections, it does not refer to the 160 acre and 80 acre 
tracts ; but any such construction would defeat one of the main pro- 
visions of the treaty. The word “all,” certainly includes all the 
lands mentioned in both articles. 


8th. Article 7 also provides— 


“That 40 acres are inalienable during the life-time of the party 
“ receiving the same. Provided, that such of said Indians 
may sell to each other, such portions of their lands as 
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“are sudject to sale, with the consent of the Secretary of the ! 

' “ Interior.” oa 
a This shows that the Indians could not sell any portion of their : es 
lands to each other without the consent of the Secretary of the as 

Interior, and to claim that the treaty provided better facilities for a | 

the white man to get their land than the other Indians, would be on | 

reversing the universal practice of the Government in dealing with ca | 
the Indians. Ris 
‘ In conclusion, we claim that the deed from Hurr to Kalloch, 4 
i a ne 
+ being dated December Ist, 1865, before the restrictions were re- ia 
: moved, is void, and plaintiff has no title, and the decision of the a 
lower court should be affirmed. Nat 
| WILLIAM H. CLARK, Zs 
> Defendant in Error, Attorney for himself. | ‘ 
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at In the Supreme Court of the Territory of Utah, County of 
Salt Lake. 


SaLtr LAKE City, Appellant, vs. O. J. Hottisrer, Respondent. 


Sheeks & Rawlins, attorneys for plaintiff. P.T. Van Zile, attor- 
ney for defendant. 
Due service of a copy of within admitted, this 29th May, 1882. 


= P. T. VAN ZILE, 
Att'y for Respondents. 


Filed May 31, 1882. 
E. T. SPRAGUE, 
Clerk of Supreme Court, Utah, T’y. 


] [In the District Court of the Third Judicial District, Territory 
of Utah, County of Salt Lake. 


| SaLt LAKE Ciry, Plaintiff vs. O. J. Hoiiister, Defendant. 


Complaint. 


Said plaintiff complains of said defendant, and for cause of action 
alleges: 7 


That said plaintiff is a public municipal corporation, created and 
organized under and by virtue of the laws of the Territory of Utah, 
and has continuously existed as such since the 20th day of Febru- 
ary, A. D. 1850. 

That said defendant was at the times hereinafter mentioned, and 
still is, the acting United States collector of internal revenue for the 
district of Utah. 

That heretofore, to wit, in June, A. D. 1876, the United 

2 States Commissioner of Internal Revenue erroneously and ille- 

gally set down to and assessed against said plaintiff a special 

tax of ten thousand seven hundred and sixty doilars, upon spirits 

alleged to have been distilled by said plaintiff at various times 

between the 2d day of March, A. D. 1867, and the 26th day of 

August, A. D. 1868, and not deposited in the bonded warehouse of 

the United States by said plaintiff, as required by law, and upon no 
other account or species of property whatever. 

That afterwards the list containing said tax so set down and 
assessed as aforesaid was, by the said Commissioner of Internal Reve- 
- nue, placed in the possession of said defendant, as such collector 

aforesaid, for the collection thereof. 

That thereupon said defendant, as such collector of internal reve- . 
nue aforesaid, then and there, well knowing that the said special 
tax so as aforesaid assessed against said plaintiff by the said Commis- 
sioner of Internal Revenue was erroneous and illegal, and was made 
upon and on account of spirits alleged to have been distilled as 
aforesaid by said plaintiff, and on no other account or species of 
property whatever, proceeded to and did demand the payment of i 
said special tax assessed as aforesaid from said plaintiff to said defend- 


Nor 
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ant, and then and there threatened that unless the payment of said 
special tax be made as demanded as aforesaid, said defendant, as 
such collector of internal revenue, would seize upon, and sell at 
public auction, sufficient of the property of said plaintiff to pay the 
said special tax, with interest and penalty for non-payment of taxes 
upon demand added thereto. 

That on the 14th day of August, A. D. 1877, and while said 
defendant so threatened and was about to seize upon and sell the 
property of said plaintiff as aforesaid, and so deprive said plaintiff 
of the possession and use thereof, said plaintiff, to prevent the seizure 
and sale of said property as aforesaid, and in order not to be dispos- 
sessed of the same by said defendant, was compelled to and did pay 
to said defendant the amount of said special, with the interest which 

had accrued thereon from the date of said assessment, then 
5) and there first protesting against the said payment thereof, 

and notifying said defendandant that suit would be com- 
menced against him to recover the same. 

That the amount so paid by said plaintiff to said defendant was 
twelve thousand and fifty-one dollars and seventy-five cents 
($12,051.75) 

That thereafter, to wit, on the 29th day of August, A. D. 1877, 
said plaintiff appealed to the said Commissioner of Internal Revenue 
praying therein that he cause the assessment of said special tax so 
made as aforesaid by him against said plaintiff to be abated, and the 
said sum so paid to said defendant, with interest thereon, to be re- 
funded to said plaintiff. But said plaintiff alleges that the said 
Com missioner of Internal Revenue has failed and neglected to render 
any decision on said appeal, or to cause said sum and interest, or 
any part thereof, to be refunded to said plaintiff, and that more than 
six months has elapsed since the date thereof 

That the said amount so paid to said defendant remains due from 
said defendant to said plaintiff and wholly unpaid. 

Wherefore said plaintiff prays judgment against said defendant 
for the said sum of $12,051.75, with interest at the rate of 10 per 
cent. per annum from the said 14th day of August, A. D. 1877, and 
costs of suit. 

SHEEKS & RAWLINS, 
Attorneys for Plaintiff. 
TERRITORY OF UTAH, | 

Salt Lake County, fs” 

Feramorz Little, being first duly sworn, on his oath says that he 
is and officer of Salt Lake City, the plaintiff in the above-entitled 
action, to wit, the mayor thereof; that he has heard read the fore- 
going complaint, knows the contents thereof, and that the same is 


true of his own knowledge. 
FERAMORZ LITTLE. 


4 Subscribed and sworn to before me this 26th day of 
March, A. D. 1878. 
(SEAL. ] | JOHN T. CAINE, 
. Notary Public. 


SALT LAKE CITY VS. O. J. HOLLISTER, &C. 


(Endorsed :) Title of the court and cause. Complaint. Filed 
March 26th, 1878. C.S. Hill, clerk, by H. G. MeMillan, deputy 
clerk. Issued March 26th, 1878. 


Demurrer. 


In the District Court of the Third Judicial District, Territory of 
Utah, County of Salt Lake. 


SaLt Lake Crry, Plaintiff, vs. O. J. Hotuisrer, Defendant. 


And now comes the said defendant, by his attorney, Philip T. 
Van Zile, and demurs to the complaint herein, and for grounds of 
his demurrer states: 

First. That the plaintiff has not legal capacity to sue. 

Second. That the complaint does not state sufficient to constitute 
a cause of action. 

PHILIP T. VAN ZILE, 
Attorney for Defendant. 


Dated Salt Lake City, Utah Territory, August 13th, 1878. 


TERRITORY OF UTAH, ) 
County of Salt Lake, | 


P s x = 


Philip T. Van Zile, being first duly sworn, says that he is the 
attorney for the defendant in the above-entitled cause, and that as 
such attorney and for and on behalf of said defendant he makes this 
affidavit. 

And deponent further says that the demurrer herein is not inter- 
posed for delay merely. 


PHILIP T. VAN ZILE. 


Subscribed and sworn to before me this 13th day of August, 1878. 


C. 8. HILL, Clerk. 


(Endorsed:) 3502. 


Sart LAKE Crry. Plaintiff, vs. O. J. HoLuister. Defendant. 


We hereby accept due personal service of a copy of the within, 
and do stipulate that the judgment heretofore entered may be set 
aside. ‘ 

SHEEKS & RAWLINS, 
Attorneys for Plaintiff. 

Dated August 14th, 1878. 

[Endorsed:] Filed August 14th, 1878. C.5S. Hill, clerk. By H. 
G. MeMillan, deputy clerk. Philip T. Van Zile, attorney for defen- 
dant. | 
6 In the Third District Court of Utah Territory. 

Sact Lake Crry vs. O. J. HoLuisTer. 

The demurrer to the complaint herein having been submitted by 

the attorneys for the parties hereto, and the court now fully advised, 
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orders that said demurrer be, and the same is hereby, overruled, and 
defendant be, and is hereby, allowed twenty days from this date to 
file answer herein. 
M. SCHAEFFER, Judge. 
November 23d, 1878. 


Defendant’s Answer. 


In the District Court of the Third Judicial District of Utah, County 
of Salt Lake. 


Sait LAKE Ciry, Plaintiff, vs. O. J. Hottister, Defendant. 


Now comes the defendant in the above-entitled cause, O. J. Hol- 
lister, and for answer to the plaintiff's complaint admits that the 
plaintiff is a public municipal corporation created and organized 
under and by virtue of the laws of the Territory of Utah, and that 
it has continued to be such a corporation since its organization in 
February, 1850, and that the defendant was at the time mentioned 

and as alleged in plaintiff’s complaint, and still is, the acting 
7 United States collector of internal revenue for the district of 
Utah. | 

Defendant admits that in June, A. D. 1876, the United States 
Commissioner of Internal Revenue set down to and assessed against 
the plaintiff a gallon tax of ten thousand seven hundred and sixty 
dollars upon spirits distilled by said plaintiff at various times be- 
tween the 2d day of March, A. D. 1867, and the 26th day of August, 
A. D. 1868, and not deposited in the bonded warehouse of the United 
States by the plaintiff, as required by law, but denies that said gal- 
lon tax was illegally or erroneously set down to or assessed against 
the plaintiff by said Commissioner of Internal Revenue, and avers 
that the plaintiff, during all the time for which said assessment was 
made, was actually engaged in distilling, producing, and dealing in, 
as distiller, said spirits so assessed, and said assessment of said gallon 
tax was made upon distilled spirits actually produced by the plain- 
tiff, and upon which plaintiff had not paid the gallon tax required 
by law, said spirits not having been deposited in the bonded ware- 
house of the United States by the plaintiff, as required by law, but 
taken from said distillery by the plaintiff, after having been produced 
and distilled as aforesaid, and sold by said plaintiff, and the proceeds 
of said sale turned into the treasury of the plaintiff. 

Said plaintiff, during all the time it operated said’ distillery, and 
especially from said 2d day of March, 1867, to said 26th day of 
August, 1868, was distilling ‘and producing spirits as aforesaid and 
receiving and appropriating the benefit arising therefrom. 

Defendant further alleges that the plaintiff, during the time men- 
tioned in plaintiff’s complaint, regularly reported and paid to the 
collector of internal revenue of the United States the gallon tax 
due upon a quantity of spirits distilled and produced by plaintiff, but 
that plaintiff neglected to report all of the spirits it actually pro- 
duced and distilled and for and upon which the said gallon tax was 
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due and owing to the United States, and that the tax so as- 
8 sessed as aforesaid is the tax due upon the spirits produced 

and distilled in excess of the amount so reported by said 
plaintiff, and upon which no tax was ever assessed and collected up 
to the time of the payment mentioned in plaintiff’s complaint and 
hereinafter stated. 

Defendant, answering, admits that the list containing the said gal- 
lon tax assessed by the Commissioner of Internal Revenue of the 
United States was placed in the hands of this defendant as collector 
of internal revenue. 

And defendant alleges that said plaintiff having engaged in the 
business of distilling and producing spirits as aforesaid, and said tax 
having been assessed by the Commissioner of Internal Revenue as 
aforesaid and placed in the hands of the defendant, as collector of 
internal revenue, for collection, it beeame and was his duty as such 
collector to collect said tax. 

Defendant denies that he knew that said gallon tax, so assessed 
as aforesaid, was erroneous and illegal, and avers that said tax was 
legal and correct and was assessed and collected because plaintiff 
was liable to said tax. 

Defendant admits that he did threaten to seize and sell the prop- 
erty of plaintiff to pay said tax, as alleged by plaintiff, and that the 
plaintiff on the 14th day of August, 1877, paid the defendant the 
amount of the gallon tax, with interest which had accrued thereon 
from the date of said assessment, but for what reason plaintiff paid 
defendant said gallon tax defendant is not advised, and upon that 
subject has no knowledge, information, or belief, and therefore can- 
not answer. 

And having answered the plaintiff’s complaint said defendant 
prays to be hence dismissed with his judgment for costs. 

PHILIP T. VAN ZILE, 
Attorney for Defendant. 


i) TERRITORY OF UTAH, seh 
County of Salt Lake. 


Orlando J. Hollister, being duly sworn, on his oath, says as follows: 
I have read the foregoing answer and know the contents thereof, and 
that the same is true of my own knowledge, except as to the matters 
therein stated on information and belief, and as to those matters I 
believe it to be true. 


ORLANDO J. HOLLISTER. 


Subscribed and sworn to before ine this 11th day of December, A. 
D. 1882. 
JO. W. MUSGRAVE, 


Justice of the Peace. 


(Endorsed :) Title of the court and cause. Defendant’s answer. 
Filed December 11, 1877. (©. S. Hill, clerk. 
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In the District Court for the Third Judicial District, Territory of 
Utah, Salt Lake County. 
SALT LAKBK Ciry, Plaintiff, vs. O. J. Hotiister, Defendant. 

Now comes said plaintiff and demurs to said defendant’s answer 
to the complaint in said action for insufficiency in this, that said 
answer does not state facts sufficient to constitute a defense to said 
action. 

SHEEKS & RAWLINS, 
Attorneys for Plaintiff. 

10 TERRITORY OF UTAH, | 


Salt Lake County. 88: 


J. L. Rawlins, being first duly sworn, upon his oath, says that he is 
an attorney for the plaintiff in the above-entitled action, and that 
the foregoing demurrer is not interposed for delay merely. 

J. L. RAWLINS. 

Subscribed and sworn to before me this 18th day of December, 
A. D. 1878. 

C. S. HILL, Clerk, 
By H. G. McMILLAN, Deputy Clerk. 


(Endorsed :) Title of the cause. demurrer to answer. Filed De- 
cember 18th, 1878. ©. 8. Hill, clerk, by H. G. MeMillan, deputy 
clerk. Sheeks & Rawlins, attorneys for plaintiff. 

In the Third District Court of Utah Territory. 
SALT LAKE City vs. O. J. HOLLISTER. 

Demurrer of plaintiff to the answer herein argured by Sheeks & 
Rawlins, attorneys for plaintiff, and hearing of further arguments 
continued until the convenience of the court. 

JOHN A. HUNTER, 
: Judge. 
October 7, 1879. 


11 Satt LAKE City vs. O. J. HoLLIstTErR. 


Argument upon the demurrer to the answer is resumed by J. L. 
Rawlins for plaintiff and by P. T. Van Zile for the defendant, and the 
same is submitted and taken under advisement by the court. 

JOHN A. HUNTER, Judge. 

October 21, 1879. 


In the Third District Court of Utah Territory. 


SaALt LAKE Crty vs. O. J. HoLuisrer. 


The demurrer of plaintiff to the answer of defendant having been 
heretofore argued and submitted to the court, and the court having 
tuken the same under advisement, and being now fully advised 
thereupon, and it appearing to the court that said demurrer ought 
to be overruled, it is ordered that said demurrer be, and the same is, 
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hereby overruled, to which ruling and order plaintiff by its attor- 
ney duly excepted, and plaintiff’s attorneys give notice of intention 
to appeal from said order. 
JOHN A. HUNTER, Judge. 
May 8, 1882. 


12 In the Third District Court of Utah Territory. 
Satt LAKE Crry vs. O. J. Houuisrer. 


Sheeks & Rawlins enter an appearance for the plaintiff herein. 
The court having overruled the demurrer to the answer, and the 
plaintiff by its attorneys standing upon said demurrer, it is now 
ordered by the court that judgment be entered herein in favor of 
defendant and against plaintiff, adjudging that plaintiff take noth- 
ing by its said suit and that the complaint be dismissed, and that 
defendant recover of plaintiff liis costs incurred on this behalf, taxed 
at $ , to which ruling and order plaintiff duly excepted. 

JOHN A. HUNTER, Judge. 

May 12, 1882. 

TERRITORY OF UTAH, 1 
County of Salt Lake, { 
In the District Court, Third Judicial District. 


SaLtt LAKE Cry, Plaintiff, vs. O. J. Honiisrer, Defendant. 


88° 


In this action the demurrer of the plaintiff to the answer of the 
defendant having been overruled by the court, and the plaintiff elect- 
ing to stand by its said demurrer and excepting to the ruling and 
order of the court and giving notice of its intention to appeal from 

said ruling, now, on motion of counsel for defendant for judg- 
13 ment, it is ordered, adjudged, and decreed by the court that 

plaintiff,take nothing by its said suit,and that the complaint 
be dismissed; and further ordered and adjudged that said defendant 
recover of plaintiff his costs on this behalf herein expended and 
taxed at the sum of $ ; 

Judgment entered May 12th, 1882. 


(Endorsed:) Title of court and cause. Filed May 12th,1882. O. J. 
Averill, clerk, by H. G. MeMillan, deputy clerk. 
In the District Court of the Third Judicial District, Territory of 
Utah, Salt Lake County. 


ong 


Sait LAKE Ciry, Plaintiff, 
v8. 
ORLANDER J. Houvister, Defendant. : 


rey, 


Please take notice that the plaintiff in the above-entitled action 
hereby appeals to the supreme court of Utah Territy from the judg- 
meni therein made and entered in said district courton the 12th day of 
May, A. D. 1882, in favor of said defendant and against said plaintiff 
and from the whole of said judgment. 

SHEEKS & RAWLINS, 
Attorneys for Plaintiff. 
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To said defendant and P. T. Van Zile, his attorney. 
Dated May 13th, 1882. 
(Endorsed:) Title of court and cause. Notice of appeal. 
14 Received copy of within this 13th day of May, A. D. 1882. 
P. T. Van Zile, attorney for defendant. 
Filed May 13th, 1882. 
. . J. AVERILL, Clerk, 
By H. G. McMILLAN, Deputy Clerk. 


[In the District Court of the Third Judicial District of Utah Territory. 


SALT LAKE Ciry, Plaintiff, 
v8. 
Or LANDO J. Houuister, Defendant. 


Whereas the plaintiff in the above-entitled action is about to ap- 
peal to the supreme court of Utah Territory from a judgment entered 
against plaintiff in said action in the said district court in favor of 
the defendant in said action on the 12th day of May, A. D. 1882, and 
against the plaintiff. sadjudging that plaintiff take nothing by its action 
and for costs: Now, therefore, in consideration of ‘the premises 
aud of such appeal, we, the undersigned, Wm. Jennings, resident of 
Salt Lake county, by occupation ,and Jessie W. Fox, resident 
of Salt Lake county, by occupation civil engineer, do hereby jointly 
and severally undertake and promise on the part of the appellant 
that the said appellant will pay all costs and damages which may 
be awarded against it on the appeal not exceeding two hundred dol- 
lars, to the payment of which amount we acknowledge ourselves 
jointly and severally bound. 


WM. JENNINGS. 
JESSIE W. FOX. 
15 ‘TeRRITORY OF UTan, | 
Salt Lake County, f 
William Jennings and Jessie W. Fox, being first duly sworn, on 
his oath saith, each for himself, that he is a resident freeholder in 
said Salt Lake county, and that he is worth the sum of two hundred 
dollars over and above his liabilities, and exclusive of property ex- 
empt from execution under the laws of Utah Territory. 
WILLIAM JENNINGS, 
JESSIE W. FOX. 


88 ° 


Subscribed and sworn to before me this 15th day of May, A. D. 
18822. . 
[ SEAL. | JOHN T. CAINE, 
Notary Public. 


(Endorsed:) Title. Undertaking on appeal. Filed May 17th, 1882. 
O. J. Averill, clerk, by H. G. McMillan, deputy clerk. 

16 Territory oF Uran, | 

County of Salt Lake, | 

I, O. J. Averill, clerk of the third judicial district court of Utah 
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Territory, do hereby certify that the foregoing is a full, true, and 
correct copy of the original complaint; demurrer to complaint; 
order overruling demurrer to complaint, and allowing time to an- 
swer; answer; demurrer to answer; journal entries on submission 
of demurrer to answer, October 7th and 21st, 1879; order overrul- 
ing demurrer to answer, etc.; order for judgment; judgment made 
and entered; notice of appeal and undertaking on appeal in the 
above-entitled action filed in my office. 

Witness my hand and the seal of said court, at Salt Lake City, 
this 17th day of May, A. D. 1882. 

| SEAL. | O. J. AVERILL, Clerk, 
By H. G. McMILLAN, Deputy Clerk. 


In Supreme Court. 


TuursbAay, July 13th, A. D. 1882. 
* * * 
SaLt Lake Criry, Appellant, 
| vs. From 3d_ Dist. 
QO. J. Hotuister, Respondent. 


This cause coming on regularly for hearing was argued by Mr. 
Rawlins for appellant, and Mr. Van Zile for respondent, submitted, 
and taken under advisement. 


Monpay, November 27th, A. D. 1882. 
* * * 
SaLt LAKE City, Appellant, \ 
vs. From 3d Dist. 
Q. J. HoLuisrer, Respondent. } 


This cause having been heretofore argued and submitted, and the 
court being sufficiently advised thereupon, it is now here ordered 
and adjudged that the judgment of the district court therein be, and 
the same is hereby, affirmed, and that respondent have, and recover 

of and from appellant dollars costs. 
18 On application of counsel of respondent, ordered that the 
amount of a supersedeas bond on error to the U. S. Supreme 
Court be and is fixed at $250.00. 


THoursbAy, January 18th, A. D. 1883. 
x 


¥ * 


* 
Satt Lake City, Appellant, 

vs. From 3d Dist. 
O. J. Horuister, Respondent. 


In this cause, appellant, by its counsel, prays the allowance of an 
appeal from the judgment heretofore entered by this court to the 
Supreme Court of the United States, and thereupon said appeal is 
allowed, and the amount of a bond to ‘be given thereon fixed at 
$250.00. 
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19 (Copy of Opinion.) 
Supreme Court, Territory of Utah. 
SaLt LAKE City, Appellant, vs. O. J. HoLiister, Respondent. 


The complaint alleges that the plaintiff is a municipality, incor- 
porated by a public act of the Territorial Legislature in 1850, and 
since then has continuously existed as such. 

The defendant is the United States collector of internal revenue 
for the district of Utah Territory. That in June, 1876, the United 
States Commissioner of Internal Revenue erroneously set down and 
assessed against the plaintiff a special tax of $10,760 upon spirits 
alleged to have been distilled by the plaintiff between the 2d day 
of March, A. D. 1867, and the 26th day of August, 1878, and not 
deposited in bonded warehouse of the United States as required by 
law. That said tax list was placed in the hands of the defendant 
for collection, who demanded of the plaintiff the payment of said tax, 

and threatened that, unless the same was paid, he would seize 
20 upon and sell at public auction sufficient of the property of 
the plaintiffs to pay said special tax, with interest and penalty. 
That on the 14th day of August, 1877, while the defendant so threat- 
ened and was about to seize upon and sell the property as aforesaid, 
the plaintiff, protesting against payment of said tax or claim of de- 
fendant, notified the defendant that suit would be brought against 
him to recover the same, and, that the plaintiff might not be dis- 
possessed of its property by the defendant, paid to the defendant the 
amount of said tax claimed by him, amounting with interest 
thereon to $12.051.75; that the plaintiff appealed to the Commissioner 
of Internal Revenue, praying that the tax be abated; that the sum 
so paid to defendant by plaintiff be refunded. That the commis- 
sioner has failed to render any decision on the appeal and prayer of 
the plaintiff, or to cause said sum of money, or any part thereof, to 
be refunded or restored to the plaintiff, and prays judgment 
21 for the amount so paid to the defendant with interest thereon. 
The answer admits the municipal character of the plaintiff, 
the setting down and assessing a tax against the plaintiff upon 
spirits distilled by the plaintiff during the time, agd not deposited 
in bonded warehouse of the United States, as alleged and set forth 
in the complaint, and alleges that a list containing the said gallon 
tax, assessed by the Commissioner of Internal Revenue of the United 
States, was placed in the hands of the defendant for collection, and 
avers that it thereby became and was his duty to collect the same, 
denies that the tax was illegally or erroneously set down or assessed 
against the plaintiff by the Commissioner, and avers that the plain- 
tiff during all the time between March 2d, 1867, and the 26th day 
of August, 1878, was actually engaged in distilling, producing and 
dealing in, as a distiller, the spirits so assessed as aforesaid, and re- 
ceived and appropriated the benefit arising therefrom. 
That the assessment of the gallon tax was made upon dis- 
22 tilled spirits actually produced and distilled by the plaintiff, 
and upon which there had not been paid the gallon tax re- 
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quired by law, said spirits not having been deposited in bonded 
warehouse of the United States by plaintiff, as required by law, but 
taken from said distillery by the plaintiff and sold, and the proceeds 
thereof put into its treasury. 

The defendant further answering says: “That the plaintiff, during 
the time mentioned in plaintiff’s complaint, regularly reported and 
paid to the collector of internal revenue of the United States the 
gallon tax due upon a quantity of spirits distilled and produced by 
plaintiff, but negleated to report all of the spirits it actually produced 
und distilled, and for and upon which the said gallon tax was due 
and owing to the United States, and that the tax so assessed, as afore- 
said, is the tax upon the spirits produced and distilled in excess of 

the amount so reported by plaintiff, and upon which no tax 
23 was ever assessed or collected to the time of the payment men- 

tioned in plaintiff’s complaint and defendant’s answer,” admits 
that defendant did threaten to seize and sell the property of plain- 
tiffs to pay said tax, and that the plaintiff paid the defendant the 
amount of said tax with interest, but avers that he has no knowl- 
edge, information, or belief [that] for that’ reason plaintiff paid the 
same. 

To this answer plaintiff demurred, alleging as ground of demurrer 
“that said answer does not state facts sufficient to constitute a defence 
to said action.” 

The demurrer was overruled by the district court, and the plain- 
tiff electing to stand upon the demurrer, judge| mént] was rendered 
for the defendant, from which judgment plaintiff appealed to this 
court. 

Counsel for plaintiff claim- that a municipal corporation is incap- 
able of acting, except within its corporated powers and by its author- 
ized agents or officers. ‘Therefore the averment that a city has done 

a certain act involves the assertion of two things. 
24 First. That it had the power under its charter to do it; and, 
second, that it has exercised such power. Unless the former of 
these be true, the latter is impossible. That the business of distill- 
ing or manufacturing spirits has ever been wholly foreign to the 
objects of the plaintiff corporation, and entirely outside of the scope 
of its corporated powers, as defined in its charter. That taking 
money from the city treasury, and with it setting up and operating 
a distillery in behalf of the city, falsely reporting the city as a distil- 
ler, taking the money of the city to pay the illegal tax upon distilled 
spirits, selling spirits thus distilled and paying the money received 
therefor into the city treasury, are all acts of persons without au- 
thority, and the money used for the purpose of distilling spirits is 
a misappropriation of city funds; that the charter of the city shields 
its inhabitants from the consequences of such acts. 
As a general rule it may be said that a municipal corpora- 
25 tion cannot, by its agents, officers or city council, bind itself 
by any contract outside of the scope of its powers, or entirely 
foreign to the purposes of the corporation ; that unauthorized con- 
tracts are void, and in actions thereon the corporation may success- 
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fully interpose the plea of ultra vires. Dillon on Mun. Corp. 3d, Ed. 
S., 457. 

The pleadings in this case show neither a contract between the 
plaintiff and the defendant nor between the city and any party under 
whom the defendant claims; but they do allege that from March 2d, 
1867, to August 26th, 1875, the city was engaged in the business of 
distilling spirits; that for a part of the spirits thus distilled she made 
regular reports to and paid to the collector of internal revenue the 
gallon duties or tax due thereon; that {he balance were not reported 
nor deposited in [a] bonded warehouse of the United States, nor the 
duties or taxes thereon paid; that in the month of August, 1878, 
there was due to the United States the sum of $12,057.75, as the un- 

paid duties and taxes and interest thereon, upon the spirits 
26 so distilled and not deposited in [a] bonded warehouse of the 

United States, the proceeds of the sales of which had been 
paid into the city treasury and appropriated by the city; and for 
the taxes upon that part of the spirits upon which no taxes had 
been paid the defendant was about to distrain the goods of the plain- 
tiff, when it paid the amount of duties or taxes claimed, for the re- 
turn and recovery of which from the defendant this action is brought. 
There is no claim or pretence that all the acts pertaining to the pro- 
duction or distillation of the spirits, the sale or disposal of the same 
without depositing them in [a] bonded warehouse, paying the pro- 
ceeds of the sales thereof into the city treasury, and all business re- 
lating in any way to the same were not done or directed by the 
agents, officers, servants, or employees of the city with her funds and 
in her name and interests. 

Upon the admissions made by the demurrer the questions before 
us are: 

Ist. Was the city liable to the United States for the amount 

27 of the duties upon the spirits thus produced with her funds, 

by her officers and legally-constituted agents, acting for and 

in her name, and by them sold and disposed of without paying the 

duties thereon, and the proceeds thereof paid to, received, and ap- 

yropriated by the city, although all such acts were unauthorized by 
oe charter, and a part of them in violation of acts of Congress? 

2d. Can she recover the money or any part thereof paid by her 

to the defendant under the protest and circumstances set forth in 

the complaint and answer ? 

Legal principles, other than wiltra vires of the plaintiff’s corpora- 
tion, are involved, and form an important element in this action. 
When these spirits came into existence the law created a lien upon 
them which attached and became an incumbrance thereon, and the 
United States had an interest in them to the extent of the lien, 
which was a valid existing legal claim. 13th U.S. St., p. 243-472; 

Burroughs on Taxation, 620. ‘ 
28 It was the duty of the assessor or his assistant, upon obtain- 
ing knowledge that the duties upon these spirits had not 
been paid, and that they had been removed from the place where 
they were distilled, and not deposited in bonded warehouse, to assess 
a gallon tax against the distiller thereof equal in amount to the 
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duties and lien attaching thereto at time of distillation, and certify 
the same to the collector, who was required immediately to demand 
payment of such tax, and upon refusal or neglect of payment by 
the distiller to collect the same by distraint. 14 U.S. St., p. 480, 
481. 

The sale and transfer of these spirits, so long before knowledge 
thereof was had by the assessor or his assistant, makes it morally 
certain that they were beyond the recognition or discovery of the 
revenue officers, and therefore the lien upon them became (if they 

could be presumed to be in existence) inoperative and of no 
29 effect as a means of revenue. 

By receiving the proceeds of the sales of these spirits into 
her treasury, the city became possessed of a large sum of money, 
the amount of the lien, which was justly due to the United States, 
and to which she had no legal or moral right; and money so re- 
ceived and appropriated by a municipal corporation is subject to 
the demand of its legal or equitable owner, by suit to recover it, to 
the same extent as if held by a private corporation or natural 
person. This lability arises not from any contract entered into or 
express promise made by the city, but from the general obligation 
to do justice, which is equally upon all persons, whether natural or 
artificial, for the fulfilling of which the law implies a_ promise, 
which may be enforced by a suit at law. The fact that the provi- 

sions of the city charter do not authorize the acts by means 
30 of which she received the money does not enable her to sue- 

cessfully plead ultra vires, nor to withhold from the United 
States the fruits of these unauthorized, and in part fraudulent, trans- 
actions. East St. Louis vs. East St. Louis Gas Light & Coke Com- 
pany, 98 Ill., 415; Grogan vs. San Francisco, 18 Cal., 590; Argenti 
vs. San Francisco, 16 Cal., 255; Thomas vs. Port Huron, 27 Mich.; 
opinion of Cooley, J., 323; Louisiana vs. Wood, 102 U. S., 294; 
United States vs. State Bank, 96 U.S., 30. 

The liability of the city as a distiller is a question we [do] not neces- 
surily discuss, as the foregoing reasons and authorities are, in our 
opinion, conclusive. But it may not be inappropriate to add, that 
the power of taxation Is a part of the government, incident to, and 
coextensive with, its sovereignty ; every kind of property is subject 
to this power. Cooley on Taxation, p-. 1, 2-4. Because these dis- 

tilled spirits were produced by means not authorized by law, 
o1 they were none the less property, subject to the duties and 

lien imposed by acts of Congress. Although they were cer- 
tainly not property of a mun-cipal character, necessary for conduct- 
ing the public affairs of the municipality, yet if they belonged to 
the city they were, so to speak, private property, owned by the city 
in a commercial sense, for the sole purpose of gain or profit ; and 
it is by no means clear that the city was not li: able to the tax set 
down and assessed against her, when it was discovered that the 
original duties were withheld and the spirits ren-oved from the 
place of distillation to a place other than a bonded warehouse of 
the United States. United States vs. Railroad Company, 17 Wall, 
322-332, 3. 
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[f, upon refusing to pay the original duties and lien and the re- 
moval of the spirits from the place of distillation to a place other 
than [a] bonded warehouse, the city did not become liable for the 

amount of the gallon tax when assessed, she was and did 
oz become so from the time the proceeds thereof were received 
and appropriated by her. 

We are all therefore of the opinion that the payment into the city 
treasury and the subsequent appropriation of the money that was 
due to the United States as duties upon these distilled spirits, upon 
which the United States had a lien, was a wrongful act as against 
the United States, and the appropriation by the city of such money 
was a wrongful use thereof, and that the amount having been paid 
by her to the plaintiff, although under protest, cannot be recovered 
back in this action. 

The judgment of: the district court is affirmed. 

Stephen P. 'Twiss, associate justice, Hunter, C. J., & Emerson, A. 
J., concur. 


Endorsed: Filed February 8th, 1883. E. T. Sprague, clerk of 


Sup. Ct. 


dv KKnow all men by these present- that we, Henry Dinwoody, 

of Salt Lake City, merehant, and J. L. Rawlins, of the same 
place, attorney, are held and firmly bound unto Orlando J. Hollister 
in the full and just sum of two hundred and fifty dollars, to be paid 
to the said Orlando J. Hollister, his certain attorney, executors, ad- 
ministrators, heirs, or assignees, to which payment, well and truly 
to be made, we bind ourselves, our heirs, executors, and adminis- 
trators, jointly and severally, by these present-. 

Sealed with our seals and dated this 22d day of January, in the 
year of our Lord one thousand eight hundred and eighty-three. 

Whereas lately, at a term of the supreme court of Utah Territory, 
on the 27th day of November, A. D. 1872, in a suit depending be- 
tween Salt Lake City, appellant, and Orlando J. Hollister, respondent, 
judgment was rendered against the said appellant and in favor of 
the said respondent, and the said appellant having obtained the al- 
lowance of an appeal from said supreme court of Utah Territory to 

the Supreme Court of the United States to reverse the said 
o4 judgement in the affor-said suit,and a citation directed to the 

said Orlando J. Hollister citing [and] admonishing to be and 
appear at a Supreme Court of the United States to be holden at 
Washington on the second Monday of October next: 

Now the condition of the obligation is such that if the said Salt 
Lake City shall prosecute the said appeal to effect and answer all 
damages and costs if it fail to make its said plea good, then the 
above obligation to be void, else to remain in full foree and virtue. 

HENRY DINWOODY. [seat.] 
> J. L. RAWLINS. meg 

Sealed and delivered in the presence of— 

GEO. D. KEATON. 
Approved by— 
| JOHN A. HUNTER, 
Chief Justice, Supreme Court of Utah. 


SALT LAKE CITY VS. O. J. HOLLISTER, &€C. 


| Endo.sed :] Salt Lake City vs. Orlando J. Hollister. Bond. (Copy.) 
Filed Jan’y 22d, 1883. E. T. Sprague, clerk. 
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a5 The United States of America to Orlando J. Hollister. Greet- 


pre 
Ing: 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, to be holden at Washington, 
on the second Monday of October next, pursuant to and to answer 
an appeal in an action in which Salt Lake City is appellant and 
you are appellee, to show cause, if any there be, why a judgement 
of the supreme court of Utah Territory, rendered against said ap 
pellant in said appeal, should not be corrected, and why speedy 


justice should not be done to the parties in that behalf. 


Witness the honorable John A. Hunter, chief justice of the 
supreme court of Utah Territory, this 22nd day of January, A. D. 
LSS5. 

JOHN A. HUNTER, 
Chie f Justice, de. 
TERRITORY OF UTan, |. 
Salt Lake County, " _ 
On this 22nd day of January, A. D. 1885, personally appeared 
J. L. Rawlins, before me, the subseriber, and makes oath that 
ov he delivered a true Copy of the within citation to Orlando J. 
Hollister personally, on the 22nd day of January, A. D. 1883. 
J. L. RAWLINS. 

Sworn to & subscribed before me [the] day & year last aforesaid. 

JOHN A. HUNTER, 
Chis ft Justice of Utah. 


| Endorsed:] Salt Lake City vs. O. J. Hollister. Citation, (original.) 
Filed January 22d, 1885.  E. T. Sprague, clerk. 


Od TERRITORY OF UTan, County of Salt Lake: 


ma 2: Sprague, clerk of the supreme court of said Territory of 
Utah, in pursuance of an appeal allowed in the cause of Salt Lake 
City, appellant, vs. O. J. Hollister, respondent, return, annexed hereto, 
i transcript of the record and proceedings, bond on appeal, and opin- 
ion in and of said court In said cause and original citation on such 
appeal to the Supreme Court of the United States; and I hereby 
certify that said annexed transcript of said record, proceedings, bond, 
and opinion is a true, full, correct, and complete copy of the several 
originals the I of On tile or of record in my othee. 

Witness 1hh \ hand and the seal of said supreme court of Utah Ter- 
ritory this 9th day of June, A. D. 1885, at Salt Lake City. 

[United States of America. Territory of Utah. Supreme Court. ] 

Kk. T. SPRAGUE, 
Clerk Supreme Court. 

Endorsed on cover: Utah Territory. Supreme court. No. 255. 
Salt Lake City, appellant, vs. O. J. Hollister, collector of internal 
revenue. Filed 19 June, 15885. 
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SALT LAKE CITY, 
| Appellant, © 
4 v8. 
o O. J. HOLLISTER, No. 235. 
Collector of Internal Revenue, | 
Appellee. 


Appeal from Supreme Court of Utah. 


a 


PRIEF FOR APPELLANT. 


FRANKLIN S. RICHARDS AND 
SHeeks & RAWLINS, 
For Appellant. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 


SALT LAKE CITY, 
Appellant. 
v8. 
O. J. HOLLISTER, 
Collector of Internal Revenue, 
Appellee. 


No. 235. 


Brief for Appellant. 


STATEMENT. 


This action was brought by the appellant against the 
appellee, in the District Court for the Third Judicial District 
of Utah Territory, to recover $12,051.75, and interest thereon 
from August 14th, 1877, exacted by the respondent, as United 
States Collector, from the appellant, on account of the alleged 
distillation of spirits by appellant, between March 2nd, 1867, 
and August 26th, 1868,and which spirits were claimed to have 
been removed by it without being deposited in the bonded 
warehouse of the United States, as required by law. The 
complaint is on page 1 of the Record. 


2 


The appellee demurred to the complaint, and the 
demurrer was overruled. (Record, pp. 3 and 4.) An answer 
was afterwards filed, (Record, pp. 4 and 5,) and the appellant 
demurred to the sufficiency 


of the answer. This demurrer 
was overruled by the Court, (Record, p. 6,) and final judgment 
was rendered in favor of the appellee, dismissing the complaint 
at appellant’s cost. (Record, p. 7.) From this judgment an 
appeal was taken to the Supreme Court of Utah Territory, 
where the judgment of the lower court was affirmed, (Record, 
p. 9) and the case was then appealed to this court. (Record, 
pp. 14 and 15.) 

It is difficult to specify errors in a case like this, further 
than the general statement that there was error in holding the 
answer sufficient and in overruling the demurrer to it. 

The following sections of the charter of Salt Lake City 
contain all its charter powers which are in any way applicable 
to this case. 


“Src. 20. The City Council shall have the management 
and control of the finances and property, real, personal and 
mixed, belonging to the corporation.” 

The City Council has power: 

“Sec. 25. To regulate the selling or giving away of any 
ardent spirits or other intoxicating liquors by any storekeeper, 
grocer or trader, to be drunk in any shop, store, grocery, out- 
house, yard, garden or other place within the city, except by 
persons or at places duly licensed ; to forbid the selling or 
giving away of ardent spirits or other intoxicating liquors to 
any child, apprentice or servant, without the consent of his or 
her parent, guardian, master or mistress, or to any Indian.” 

“Sec. 24. To license, regulate or restrain the manufac- 
turers, sellers or venders of spirituous and fermented liquors, 
tavernkeepers, dram or tippling shop keepers, grocers and 
keepers of ordinaries, boarding, victualing or coffee houses, 
restaurants, saloons or other houses or places for the selling or 
giving away of wines or other liquors, whether ardent, vinous 
or fermented.” 

“Src. 31. To direct the location and management of, and 
regulate breweries and tanneries; and to direct the location, 
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management and construction of, and restrain or prohibit 
within the city, distilleries, slaughtering establishments and 
establishments for steaming and rendering lard, oil,tallow,offal 
and such other substances as can or may be rendered; and all 
establishments or places where nauseous, offensive or unwhole- 
some business may be carried on.” 

“Src. 42. To license, tax and regulate merchants and 
retailers,auctioneers,distillers,brewers, brokers,pawnbrokers and 
money changers, and to impose duties upon the sale of goods 
at auction.” 

“Se. 52. ‘To regulate the inspection of whisky and other 
liquors to be sold in barrels, hogsheads or other vessels.” 

“Sec. 60. To borrow money on the credit of the city: 
Provided, that the interest on the aggregate of. all the sums 
borrowed and outstanding, shall not exceed one-fourth of the 
city revenue arising from taxes assessed within the corporation 
during the preceding year,” 

“Sec. 61. The City Council shall have power to make, 
publish, ordain, amend and repeal all such ordinances,by-laws, 
or police regulations, not contrary to the Constitution ‘of the 
United States and the laws of this Territory, for the good 
government and order of the city, as may be necessary and 
expedient to carry into effect the powers vested in the City 
Council or any officer of said city by this act; and enforce 
observance of all rules, ordinances, resolutions, by-laws and 
police and other regulations, made in pursuance of this act,by 
penalties not exceeding one hundred dollars for any offense 
— the same, or imprisonment not exceeding six months 
or both. 


BRIEF AND ARGUMENT. 


The question of the sufficiency of the answer to consti- 
tute a defense to the cause of action stated in the complaint, 
raised by the demurrer to the answer and overruled by the 
District Court, is the only one for the consideration of this 
court. The answer admits all the allegations of fact contained 
in the complaint, expressly admitting that the plaintiff has 
continuously existed as a public municipal corporation since 
1850, created and organized by the laws of Utah. | 


To summarize the answer, in addition, it alleges: 
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1st.—That the city engaged in the business of distilling 
spirits, and distilled the spirits taxed. 


2d.—That it removed the spirits without depositing them 
in the bonded warehouse and paying the tax. 


3d.—That the proceeds of the sale of the spirits, and the 
benefits of this business, were received and appropriated by 
the city. 

4th.—That it reported and paid the tax regularly upon a 
quantity of spirits, but not upon all. (Record pp. 4 & 5.) 


It is first important to ascertain how much of the answer 
is purely matters of fact and therefore admitted by the de- 
murrer, and how much of it is matters of law which the de- 
murrer challenges. | | 

A municipal corporation, although regarded as a legal 
entity, is not a physical entity, and is incapable of acting, ex- 
cept within its corporate powers and by its authorized officers 
or agents. Therefore, the averment that a city has done a cer- 
tain act involves the assertion of two things: First—That it 
had the power under its charter to do that act, and, Second— 
That it has exercised that power. Unless the former of these 
be true, the latter is impossible. The question of the existence 
of the power, being a matter of public law, will be deter- 
mined by the court, not by evidence, but by reference to its 
own judicial knowledge. That question in this case is not 
precluded by the demurrer. 

United States vs. Van Auken, 6 Otto, 369. 
Branham et al., vs. Mayor and Common Council 
of San Jose et al., 24 Cal., 585, 602, 604.. 
People ex rel Purdy vs. Commissioners, etc., 54 
New York, 276, 279. 


The charter of' Salt Lake City is a public law of which 
all persons are bound to take notice, and the extent of its 


powers, as thereby defined, is within the judicial knowledge 
of the court. 


Compiled Laws of Utah, p. 708, Charter Sec. 83: 

1 Dillon Mun. Corp., Sec. 83 and note 4. 

1 Wharton’s Ev., Sees. 287, 293. 

Cooley’s Con. Lim., 237. And authorities here- 
after cited. 


A corporation possesses no power not expressly granted 
or necessary to carry such powers into effect. 
| 1 Dillon Mun. Corp., Sees. 89, 91, and notes. 
Cooley’s Con. Lim., 235. 19 Albany, L. J., 455. 


The business of distilling or manufacturing spirits has 

ever een wholly foreign to the objects of the corporation of 

& this city, and entirely outside of the scope of its corporate 
powers, as defined in its charter. 

This cannot be disputed, and was formally admitted by 
counsel for respondent in the court below, namely: That the 
distillation of spirits is, and always has been, strictly ultra. vires of 
the plaintiff corporation. While admitting this, counsel dis- 
puted what seems to be universally regarded by the courts and 
text writers as its necessary legal consequence. 

Taxing statutes are to be strictly construed in favor of the 
citizen. 
| Cooley on taxation, 200 et seq. 


: And a delinquent tax upon spirits removed without hav- 
| ing been deposited in the bonded warehouse, can be assessed 
by the commissioner only upon the distiller. 
+ ; . T ‘ ve ‘ ‘  ¢ 
) Revised Statutes U. S., p. 630, Sec. 3253. 


| This the city could not be. 
It was not only essential to the validity of this assessment 
against the city that it was the distiller of the spirits, but also 
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that it removed the spirits without depositing them in the 
bonded warehouse. 

The latter it not only had no power to do under its char- 
ter, but by law was expressly prohibited from-doing under the 
severest penal consequences, (Revised Statutes U. 8., p. 641, 
Sec. 3296,) namely: double the tax imposed, a fine of not 
less than $200 nor more than $5,000, and imprisonment which 
may be three years. If, in this case, the city is liable to the 
tax, it has incurred these penalties, and the present inhabit- 
ants which constitute the city, differing largely from its popu- 
lation of fifteen years ago, must endure the burden of the tax, 
fines and imprisonment, although in no degree responsible for 
the acts out of which they are claimed to arise. 

It ought to require no argument that the charter of the 
city shields its inhabitants from any such consequences. Some 
persons, wholly without authority, assumed to set up and oper- 
ate a distillery in behalf of the city. Without authority, they 
took the money from the city treasury and misappropriated it 
for this purpose. Without authority, they distilled spirits and 


falsely reported the city as the distiller. The revenue officers of 


the United States, knowing that the city was not and could 
not be the distiller, because they are bound to know the law, 
passed the responsible parties and taxed the city. The persons 
—the real distillers, without any authority, again took the city’s 
money to pay the illegal tax. Without authority, they sold 
spirits and turned the “proceeds” or “benefits,” as the case might 
be, into the city treasury. What proportion these “benefits” 
bore to the misappropriations is purely a matter of conjecture. 
With the presumed knowledge and connivance of the officers 
of the government, this distillery business has been the occa- 
sion of an illegal diversion of at least some of the public 
funds of the city to objects entirely foreign to its creation. But 
it has been insisted that from the aggregate of these acts, each 
separately void as to the city for an entire want of authority 
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7 
to do it, is derived an estoppel by which the city is precluded 
from preventing any further misappropriation of its funds, 
and asserting the truth of the want of power of any one to 
bind it to the consequences of his unauthorized and unlawful 
acts pertaining to this business. Counsel below seemed to 
derive some comfort from the proposition that he whose money 
is paid to and appropriated by a city without consideration, 
might recover it in an action of implied assumpsit. This may 
be well enough in the abstract, but here counsel did not have 
facts sufficient to put such a case upon the record. It does not 
appear that the amount exacted was ever paid to the city, nor 
that whatever was paid was without consideration or was not 
in lieu of money actually taken from the city; neither is there 


any pretense that the money was paid by, or belonged to the 


defendant or the government; nor was the money exacted 
under any such claim, nor did the procedure accord with it. 
Where there has been an irregular or informal exer- 

cise of a power conferred upon a municipal corporation, it may 
be precluded, under some circumstances, from questioning its 
liability; but that it cannot in any event incur any liability 
by estoppel, ratification or otherwise, in respect to an act or 
matter strictly ultra vires, or wholly outside its corporate 
powers, is a proposition firmly established and universally 
recognized by the authorities. 

1 Dillon Mun. Corp., 3d ed., Sees. 89, 457, 458. 

2 Dillon Mun. Corp., Sees. 935, 936, 968, 972. 

Angell & Ames on Corp., Sec. 256. 

Cooley on Torts, 120. 

Pearce vs. Mad. & Ind. R. R. Co., 21 How, 441, 445. 

Thomas vs. City of Richmond, 12 Wall, 349, 356-7. 

The Mayor vs. Ray, 19 Wall, 468, 478. 

Township of East Oakland vs. Skinner, 94 U.S., 

255, 258. 
Town of S. Ottawa vs. Perkins, /d., 260, 267, 269. 
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Orleans vs. Platt, 99 U. 8., 676, 682. 

Thomas vs. R. R. Co., 101 U.S., 71, 83. 

Anthony vs. County of Jasper, J/d., 695, 696-97. 

Allen vs. Louisiana, 103 U.58., 80. 

Scoville vs. Thayer, 105 U.5., 143. 

Mayor, ete., of Albany vs. Cunliff, 2 Com. (N. Y.), 
165, 177. 

McDonald vs. Mayor, ete., 68 N. Y., 23, 27. 

Moore vs. Mayor, etc., 73 N. Y., 238, 246, 248. 

McCoy vs. Briant, 53 Cal., 247. 

Austin vs. Coggeshall, 12 R. L, 3295. C. 

McPherson vs. Foster, 43 lowa, 48 S. C. 

: Hood we The N. Y. and N. H. BR. R. Co., 22 

Conn., d02. 


[In respect to municipal or public corporations we have 
been unable to find any case in. conflict with the decisions 
establishing the foregoing proposition. The proposition is also 
true as to private corporations, as declared by a great preponder- 
ence of authority. 

_ Such is the settled doctrine of this court, as is shown by 
the cases cited, especially those of Pearce vs. Madison & Ind. R. 
R. Co., Thomas vs. Railroad Co., and Scoville vs. Thayer, 
supra. In all these cases in respect to private corporations 
the question of estoppel and ratification was raised and repu- 
diated, the matter being beyond the scope of the corporate 
powers. 


The same rule prevails in England. In Ashbury Railway 
Carriage & Iron Co., vs. Richie, 4 recent decision of the House 
of Lords, cited and approved by this court in Thomas vs. R. 
R. Co., supra. Richie fully, and at a large expense, built a rail- 
road in Holland for and under a contract with the Ashbury 
Co. He had fully executed his part. of the contract, and the 
stockholders afterwards did what they could towards ratifying 
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it. But it was held that the construction of the railway was 
ultra vires of the company, in respect to which it could incur 
no liability by ratification or otherwtse. To the same effect 
are the decisions of the courts of most of the States. But an 
opposite view is taken by the courts in New York and Illinois 
in respect to private corporations,whose powers are not defiried 
by public law. It originated in New York in the case of 
Bissel vs. the Mich. Southern & Northern Ind. R. R. Co., (22 
N. Y. 258,) but it was admitted by the Court in that case, that 
the decision of this court in Pearce vs. the Madison & Indian- 
apolis R. R. Co. supra was against the position there taken. 
(22 N. Y. 273.) 

As to municipal corporations in that State, the rule is 
entirely different. In the Mayor of Albany vs. Cunliff supra, 
where the city,under the direct supervision of the City Council, 
assumed, without authority, to build a bridge, received and 
appropriated to its own use $4,000, for so doing, had the man- 
agement of it and collected tolls, but constructed it so negli- 
gently that it fell and injured the plaintiff. Under these 
circumstances, it was claimed that the city was estopped from 
denying its liability. But the Court of Appeals held there 
could be no estoppel where there was an entire want of cor- 
porate power. ‘The same doctrine is announced in the case 
cited from 73 N. Y. Reports, supra. 

So in Bradley vs. Ballard, (55 Ills., 413 S. C.,) where in 
respect to a private corporation, it was held by the Supreme 
Court of Illinois that a stockholder might be precluded from 
raising the question of power against an innocent third party. 
The Court expressly limited the doctrine to private corpora- 
tions, saying: “But municipal corporations stand upon a differ- 
ent ground. They are not organized for gain, but for the 
purpose of government, and debts illegally contracted by their 
officers cannot be made binding upon the taxpayers from the 
presumed assent of the latter.” 
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The general tenor of the doctrine and language of this 
court, as used in the numerous cases cited, is as strong as pos- 
sible in respect to the non-liability, under any circumstances, 
of a municipal corporation where the acts out of which the 
liability is supposed to arise are wholly beyond their corporate 
powers. 

So in the Town of South Ottawa vs. Perkins, (94 U.S. 269,) 
where plaintiff claimed to be a bona fide holder, for value,with- 
out notice, of bonds of the town issued without authority. 
This court said: “Want of such authority is a fatal objection 
to their validity, no matter under what circumstances the 
holder may have obtained them.” : 

Again, in Oakland vs. Skinner, Jd., 258, it is said: “We 
have held that there can be no bona fide holding when the 
statute did not in law authorize the issue of the bonds. The 
objection in such case goes to the point of power. There is 
an entire want of jurisdiction over the subject. It is not the 
ease of an informality, an irregularity, fraud or excess of 
authority in an authorized agent. Where there is a total 
want of authority to issue the bonds, there can be no such 
thing as a bona fide holding.” | 

In Allen vs. Louisiana, 103 U. S., supra, a railroad com- 
pany operated their road to a point across the Mississippi 
River, opposite the town of Louisiana. The legislature, 
by an unconstitutional statute, upon compliance with 
certain conditions precedent onthe part of the rail- 
road, namely, to extend its road across the river into the 
town, and incur certain other expenditures, attempted to 
authorize the town, by a two-thirds vote of its inhabitants, to 
subscribe for a certain amount of the stock of the railroad 
company. All the inhabitants but ten voted in favor of the 
subscription, and the stock was subscribed. The railroad com- 
pany fully complied with the conditions on its part, and instal- 
ments of interest had been paid on’ bonds issued. to pay the 
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subscription. The coupons of these bonds on which the suit 
was brought against the town, had been purchased by plain- 
tiff’s intestate for value, before maturity and without notice. 
But it was held that the transaction being ulira vires of the 
town, plaintiff could not recover. 

In Scoville vs. Thayer supra, it was held by this court that 
even a private corporation could not be estopped in respect to 
a matter wholly beyond its corporate powers. 

The California authorities cited are equally strong to the 
same effect. 


The doctrine of the cases relied on by the Supreme Court 
of Utah is not applicable to this case. The city neither 
received any money or property belonging to the United 
States. The money for which the spirits were sold, was placed 
in the city treasury. The specific moneys are not traced or 
identified. 

The remedy of the government was either against the 
actual distiller or by enforcing its lien against the spirits. 

The fact that government has a lien against property for 
a tax, will not authorize it to collect the tax from any one into 
whose hands the proceeds of the sale of such property may 
happen to come. Neither is any part of the money for which 
such property is sold the money of the government, as the 
court below seemed to think. If the owner of property on 
which a tax is due, sells it and gives the money to B, it will 
hardly be claimed that B thereby becomes legally obliged to 
pay the tax. 

In all the cases cited and relied on by the court below 
which tend to support its decision, the obligation arose out of a 
transaction which related to something within the power of 
the corporation; or the corporation had received something 
which belonged to the other party. In East St. Louis vs. The 
East St. Louis Gas Light & Coke Co., 98.[1,,415, the contract 
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related to lighting the city with gas. The city had power 
over the subject. Under a contract the gas company had ex- 
pended money and it was held that the city must pay for what 
had been done even though the contract was ultra vires. The 
case of Argenti vs. City of San Francisco, 16 Cal., 255, was one 
relating to the improvement of streets which was within the 
express power of the city. The case of Thomas vs. Port 
: Huron, 27 Mich., 323, after holding that certain bonds were 
| issued without authority, and were void, contains a dictum to 
| the effect that if the city had received money of the other 
party it might be recovered in a proper action. That of 
course would be denied by no one; and is the substance of 


the case of Grogan vs. San Francisco, 18 Cal., 590. In United 
States vs. State Bank, 96 U.5S., 30, this court held that the 
owner may recover his money from the United States when it 
has got into the treasury through the fraud of its agent. And 
in Louisiana vs. Wood, 102 U.'38., 294, the corporation having 
borrowed money which it had power to do, it is held that the 
money could be recovered although the bonds ‘given to 
evidence the indebtedness were invalid. 

None of these cases conflict with the principle which we 
take to be well settled—that a municipal corporation has no 
power except that which is given expressly or by implication: 
And that it is a legal impossibility for one with the powers of 
Salt Lake City to operate a distillery. 

Parkersberg vs. Brown, 106 U. S., 487. 
Ottawa vs. Carey, 108 U.S., 110. 

Claiborne County vs. Brooks, 111 U. S., 400. 
Litchfield vs. Ballou, et al., 114 U.S., 190. 
Hayes vs. Holly Springs, 114 U.S., 120. 
Cavanagh vs. Boston, 139 Mass., 426. 


In view of the law, we therefore submit that the several 
matters alleged in the answer, taken separately or together, 
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cannot have the least effect in the way of imposing the 
liability to the tax in question upon the city,and we con- 
fidently await your reversal of the judgment of the lower 
court. 
FRANKLIN 8. RICHARDS AND 
SHEEKS & RAWLINS, 
Attorneys for Appellant. 
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This suit was brought by Salt Lake City against O. J. 
Hollister in the district court of the third judicial district, 
Territory of Utah. The object of the suit as shown by 
the complaint (to be found in the record) was to recover 
from the defendant the sum of $12,051.75, which was 
collected from the plaintiff by the defendant under the 
circumstances set forth in said complaint. 

The defendant demurred to the complaint as not stat- 
ing facts sufficient to constitute a cause of action, which 
demurrer was overruled by the court. The defendant, 
having made answer to the complaint, it was demurred to 
by the plaintiff as not stating facts sufficient to constitute a 
defense to the action, which demurrer was overruled by 


ys 
the court and judgment was rendered for the defendant. 
An appeal was taken to the Supreme Court of the Terri- 
tory of Utah, and the judgment of the district court was 
affirmed. From that judgment an appeal has been taken 
to this court. 

It appears from the answer of the defendant that a tax 
was assessed against the plaintiff upon certain spirits dis- 
tilled by the plaintiff and not deposited ina bonded ware- 
‘house of the United States; that a lis! containing the said 
gallon tax assessed by the Commissioner of Internal Rev- 
enue of the United States was placed in the hands of the 
defendant for collection, and that it became his duty under 
the law to collect the same. 

It appears that the plaintiff, during all the time between 
March 2, 1867, aud the 26th of August, 1878, was actu- 
ally engaged in‘distilling, producing, and dealing in, as a 
distiller, the spirits so assessed as aforesaid, and received 
and appropriated the benefit arising therefrom. It ap- 
pears that the assessment of the gallon tax was made upon 
distilled spirits actually produced and distilled by the 
plaintiff, and upon which there had not been paid the 
gallon tax required by law, said spirits not having been 
deposited in a bonded warehouse of the United States by 
plaintiff, as required by law, but taken from said distillery 
by plaintiff and sold, and the proceeds thereof put into 
its treasury. 

It appears further that the plaintiff, during the time 
mentioned in the plaintiff's complaint, regularly reported 
and paid to the collector of internal revenue of the 
United States the gallon tax due upon a quantity of spir- 
its produced and distilled by plaintiff, but neglected to 
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report all the spirits it actually produced and distilled, 
and upon which the said gallon tax was due and owing to 
the United States, and that the tax so assessed is the tax 
upon the spirits produced and distilled in excess of the 
amount so reported by plaintiff, and upon which no tax 
was ever assessed or collected to the time of the payment 
mentioned in plaintiff's complaint and defendant’s an- 
swer. This answer having been demurred to, the ques- 
tion presented is whether it states facts sufficient to con- 
stitute a defense to the action. 

Section 3247 of the Revised Statutes provides that 
every person that produces distilled spirits shall be re- 
garded as a distiller. 

Section 3248 defines what is meant by distilied spirits, 
and provides that the tax shall attach to this substance as 
soon as it Is in existence as such, 

Section 14 of the act entitled “ An act to amend exist- 
ing laws relating to internal revenue and for other pur- 
poses,” approved March 2, 1867, provides that there shall 
be levied, collected, and paid qn all distilled spirits upon 
which no tax has been paid according to law a tax of $2 
upon each avd every proof gallon, to be paid by the dis- 
tiller, owner, or any person having possession thereof, and 
every proprietor or possessor of a distillery or distilling 
apparatus shall be jointly and severally liable for the taxes 
imposed by law upon the spirits distilled therein ; and the 
tax shall be a lien upon the spirits distilled 
from the time said spirits are distilled until the said tax 
shall be paid; provided, that the tax upon any spirits 
distilled and removed from the place where distilled and 
not deposited in a bonded warehouse as required by law, 


shall at any time, upon knowledge of such fact obtained 
by the assessor or assistant assessor of the district where 
such spirits were distilled, be assessed by him upon the 
distiller of the same and certified or returned to the col- 
lector, who shall demand payment of such tax ; and upon 
the neglect or refusal of payment by the distiller shall 
proceed to collect the same by distraint. But this pro- 
vision shall not exclude any other remedy or proceeding 
provided by law. | 

It appears that the contention of the plaintiff in the 


court below was that a municipal corporation is Incapable of 


acting except within its corporate powers, and by its au- 
thorized agents or officers, and that the business of dis- 
tilling or manufacturing spirits. has ever been wholly for- 
eign to the objects of the plaintiff corporation and en- 
tirely outside of the scope of its corporate powers as de- 
fined by its charter. It is undoubtedly true that a mu- 
nicipal corporation has no general authority to exchange 
promises with other corporations or persons, and that its 
contracts, to be valid, must be within the scope of the 
authority conferred upon it by law, and for municipal 
purposes. It is also true, as to the contracts of corpora- 
tions, that where the question is one of capacity or au- 
thority to contract arising either on a question of regu- 
larity of organization, or of power conferred by the char- 
ter, a party who has had the benefit of a contract cannot 
in an action founded upon it contest its validity. And 
this rule applies-with equal force to all corporations, pub- 
lic or private. 

But the question presented here is not one of contract 


at all. The question is whether Salt Lake City had a 


--2 


5 

right to put into its treasury, and appropriate to itself, 
under the fraudulent circumstances disclosed by the record, 
money which belonged to the United States. In Marsh 
v. Fulton County (10 Wall., 676) this court said: “The 
obligation to do justice rests upon all persons, natural or 
artificial, and if a county obtains the property of others 
without authority, the law, independent of any statute, 
will compel restitution or compensaticn.” ° It is a well- 
settled principle of the common law that an action lies for 
money paid by mistake, or upon a consideration which 
happens-to fail, or for money got through imposition. In 
Bayne et al., trustees, v. United States (93 U.S., 642) this 
court decided that an action will lie whenever the defend- 
ant has received money which is the property of the 
plaintiff and which the defendant is obliged by natural 
justice and equity to refund. The form of the indebted- 
ness or the mode in which it was incurred is immaterial. 

The opinion of the court below is so full, and dis- 
cusses the only question involved so satisfactorily, that 
I do not deem it necessary to attempt further discussion 
here. I submit that the judgment of the supreme court 
of the Territory of Utah in this case should be affirmed. 

Very respectfully, 
JOHN GOODE, 
Solicitor- General. 
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PLYMOUTH C. G. M. CO. ET AL. VS. AMADOR & SACRAMENTO Cc. co. 1 


1 Complaint. 
In the Superior Court, County of Sacramento, State of California. 


AMADOR AND SACRAMENTO CaNAL Company, Plaintiff, 
Us. 
PryMoutH ConsoLIDATED GoLtp Mixina Company, A. HAywarp, 
and KE. L. Monrco\ery and Watrer 8S. Hopart, Defendants. 


Plaintiff complains and alleges: 
L. 


That tt now is, and at all the times herein mentioned has been, a 
corporation, duly organized under the laws of said State of Cali- 
fornia and doing business therein. 


I. 


That the defendant. the Plymouth Consolidated Gold Mining 
Company, is, and at all the times herein mentioned has been, a cor- 
poration duly organized and doing business in the State of Cali- 
fornia. 


II. 


Z That the plaintiff is, and for more than ten years last past 

has been, the owner In fee and in possession of a certain canal 
about 26 miles long, situate partly in the county of Amador, In said 
State, and partly in said county of Sacramento, called the Amador 
and Sacramento Canal, extending from a dam across the Cosumnes 
river, near the southeast corner of section 20, in township eight 
north, range nine east, Mount Diablo base and meridian, in said 
county of Amador, to Sebastopol, in said county of Sacramento, in 
section sixteen, township seven north, range seven east, Mount 
Diablo base and meridian, and is also the owner of the water usually 
Howing through said canal, and has used the said canal and water 
during all of said period of ten years for mining and agricultural 
purposes, and selling water for such purposes. 

LV. 

That the defendant, the Plymouth Consolidated Gold Mining 
Company, is the owner of two certain mills, situate at Plymouth, in 
said county of Amador, constructed and used for crushing gold- 
bearing quartz, and since the 2nd day of January, 1882, has been 
such owner and the defendants for three years next before the com- 

mencement of this action have, at said mills, carried on and 
3 conducted the business of crushing gold-bearing quartz rock, 

and extracting and collecting gold therefrom, and have used 
large quantities of water in and about their business taken from the 
Mogquelumne river. 

V. 
That from the said mills, the corporation defendant, extending in 
I—49 , 
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a direction a little north of west, has a valley through which runs 


Little Indian creek until it intersects the said eanal of plaintiff near 


the southeast corner of section four, in township seven north, range 
nine east, Mount Diablo base and meridian, and the defendants, 
since the first dav of December, LSS], have used the said creek at 
their said mills as a dumping place for the tailings, sand, sediment, 
silt, and other debris flowing to and formed by the working of said 
mills. 

V1. 

That in and about the working and management of said mills 
the defendants use large quantities of water taken from the Moque- 
lumne river and other streams by them, and which water, mixed, 

defiled, and polluted with said tailings, sand, quartz-sand, 
4 sediment, silt, and other debris, has has been, during the 

three years hext before the commencement of this action, 
poured into said ereek and carried by said water in said creek LO 
and into the said canal of plaintiff. 


VII. 


That the said water so mixed, polluted, and defiled by the defend- 
ants and disebarged by them into the plaintiff’s canal as aforesaid 
has, during all of said three years, mingled with the pure Water 
flowing in the said canal, and has deposited therein all the said 
tailings, sand, qua-tz-sand, sediment, silt, and other debris as afore- 
said, and the same has been swept along the said canal of plaintiff 
by the force of the water flowing therein, and has been distributed 
and deposited therein, and thereby the bed of the said canal became 
and was raised, and the canal obstructed and damaged, and filled 
up and rendered unfit for use, and the water in said canal became 
loaded with said debris, and thereby rendered less useful. 


VIII. 


That finding the said water so poured into the said canal of plain- 

tiff so loaded with debris, and desiring LO prevent the said 

D Injury to said canal, plaintiff, at divers times within the said 

three years last past, at creat cost and expense, constructed 

dams in said creek to restrain and impound and detain the said 

quartz-sand and other debris, and prevent the same from flowing to 

the canal of plaintiff, but said dams were only partially successful, 

and they restrained only a part of said debris, the larger part thereof 
passing over and into the said canal of plaintiff. 


[X. 

That divers times within the said three years plaintiff, by reason 
of the filling of its canal by the said defendants as aforesaid, wer 
compelled to cease its mining operations and sale of its water so 
flowing into other channels, and to employ large forces of laborers 
to clear the said canal of the said sand — other debris, and has lost 
the use of its said ditch, and compelled to discharge its miners and 
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other men in its employ, and has sustained other injuries by the 
sald wrongful acts of defendants. : 
A. 
6 That by reason of the said wrongful acts of the said de- 
fendants plaintiff has sustained damages in the sum of 
twenty-five thousand dollars. 
XI. 

That the defendants threaten to continue to discharge into the 
sald canal of plaintiff further large quantities of sand, tailings, 
quartz-sand, sediment, silt, and other debris, and unless restrained 
by the injunction of this court will continue to commit the said 
several wrongs and injuries. 

That each year it becomes more difficult for plaintiff to protect 
itself from the injuries aforesaid, and, unless the said several acts of 
defendants shall be restrained, they will further impose damages 
upon plaintiff and wholly destroy the canal of plaintiff and render 
it unfit for use. 


XII. 


That plaintiff has constructed the said canal at an expense of 
several hundred thousand dollars, and has valuable mining grounds 
which can only be worked by use of said canal, and inasmuch as 
the plaintiff! has no adequate relief at law, it asks the aid of a court 

of equity In securing adequate relief. That defendants also, 
i by means of mining in said Indian Creek Valley, pollute the 
sald waters so flowing to the canal of plaintiff. 

Wherefore plaintiff prays: 

[. That the defendant- and each of them, their agents, servants, 
and employees, be enjoined and restrained from polluting the waters 
running into the canal of plaintiff; from turning into the said canal 
any tailings, sand, quartz-sand, sediment silt, or other debris, or from 
dumping or washing such or other debris into said Indian creek. 

I]. That plaintiff have judgment against defendants for $25,000.00 
damages, already done to plaintiff by said wrongful acts. 

[11. That plaintiff have such other further or different relief as 
shall be proper or equitable, and— 

LV. That it recover costs. . 

) McK UNE anp GEORGE, 
Attorneys for Plaintiff, No. 401 J Street, Sacramento City. 


8S  Svrare or CALirorniaA, County of Amador: 


Jennie b. Ritter, being duly sworn on oath, says that she is the 
managing agent of the plaintiff in the above-entitled action; thatshe 
has heard the foregoing complaint read, and knows the contents 
thereof, and that the same is true of her knowledge, except as to 
matters therein stated on her information and belicf, and as to those 
she believes it to be true. 


JENNIE 3B. RITTER. 
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Sworn and subscribed to before me, this 9th day of January, 1556. 
[SEAL. } J. W. SURFACE, 
Notary Public. Amador fo Cal. 


(Endorsed :) Filed January 15th, 1855. Clerk. Wm. B. Hamilton. 


Q Sheriff ¢ Return. 


OFrFICE OF THE SHERIFF OF THE 
City AND COUNTY OF SAN FRANCISCO. 

[ hereby certify that I received the annexed summons on tlie 14th 
day of February, A: D. 1885, and personally served the same on the 
14th day of February, A: D. 1855, upon Alvinzo Hayward, one of 
the —, by delivering to Alviieo Hayward, said defendant, person- 
ally, 1 in the city and county of San Francisco, a copy of said sum- 
mons attached tO a COPY of the complaint i) said ili tion therein 
named. 

Dated at San Francisco, this 14th day of Febr ISS5. 

PE TER HOP KINS, Sheriff, 
By W. H. BIGGER, 
Deputy Shi riff. 


10 She riff 's Return. 


OFFICE OF THE SHERIFF OF THE 
CITy AND COUNTY Or SAN FRANCISCO. 

] hereby certify that | received the anne X¢ d SUTNMOS Of thie Lith 
day of February, A. D. 1885, and, afte r due and dilige nt search and 
inquiry, 1am unable to find Walter S. Hobart, the thercin-named 
defendant, in said city and county. 

: PETER HOPKINS, Sheriff. 
By W. H. BIGGER, 2 
Li puty Shi riff. 

Being informed by A. Hayward that W.S. Hobart was in Mexico, 

and that he could not tell when he would return. 


1] STATE OF CALIFORNIA, | 


Pe ss: 
County of Sacramento, | 


Aff'd'vu't of Byam. 
H.S. Byam, being duly sworn, says: 


That he is a white male citizen of the United States. and not a 
party to the action in which the annexed summons was issued, and 
that at all times herein mentioned he was over the age of eighteen 
years, 3 : 

That he personally served the annexed summous on E. L. Mont- 
gomery, one of the age named in said summons, on the 4th 
day of February, LSS). by - Sy wa LO said defendant personally, 
on said date, in the count Amador, In said State, a copy of said 
SUMMONS, with il COPY ol f the pres Lint referre “dl to in said summons. 

That affiant also on the 5th day of Febru: ry, 1585, also personally 
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scrved the annexed summons on the Plymouth Consolidated Gold 
Mining Company by delivering to E. L. Montgomery, on said date, 
at Pivmouth, in said county of Amador, a copy of said summons. 

That said Plymouth Gold Mining Company is, and at all the times 

herein mentioned was, a corporation organized under the laws 
12 of the State of New York, doing business in the State of Cali- 

fornia, and having its principal place of business at Plymouth, 
In said county of Amador. 

That said k. L. Montgomery, in and at all the times herein men- 
tioned, was the duly authorized and acting agent of said corporation, 
and the person designated by said company as the person upon 
whom process is.to be served on behalf of said corporation. 

H.S. BYAM. 


Sworn and subseribed to before me this 6th day of February, 1885. 
[SEAL. | WILBUR F. GEORGE, 
Notary Public. 


‘> : 
LS SUMNONRS. 


STATE OF CALIFORNIA, ; 
. ° . P SS by 
County of Sacramento, | 


In the Superior Court in and for said County. 


The people of the State of California to Plymouth (‘onsolidated Gold 
Mining Company, A. Hayward, E. L. Montgomery, and Walter 8. 
Hobart. Greeting: 


You are hereby notified that an action was commenced in the su- 
perior court of the county of Sacramento, State aforesaid, by filing il 
complaint in the clerk’s office of said court on the 13th day of Jan- 
uary, 1885, in which action the Amador and Sacramento Canal Com- 
pany [is] plaintiff and you are defendants. 

That the general nature of the action, as appears from said com- 
plauint, is as follows: To recover judgment against you, the said de- 
fendants, for the sum of $25,000 damages, alleged tO have been Sus- 
tained by plaintiff by’ reason of certain tailings, silt, sediment, sand, 
quartz sand, and other debris having been deposited by defendants 
for 5 years last past into Little Indian creek, and carried by the 
waters of said creek down to and into the canal of plaintiff, known 

as the Amador and Sacramento Canal, situate in the counties 
14 of Amador and Sacramento and running from Consumnes 
river to Sebastopol, and thereby polluting the water flowing 
in said canal, rend ring it unfit for use or sale, and thereby Caus- 


ing the damages alleged; also for an injunction restraining defend-_ 


ants, their agents and employees, from continuing LO dump and de- 


posit such debris into said Indian creek, and to prevent the flowing of 


the same into plaintiff's sald canal; also for general relief and for 
costs. All of which will more fully appear by reference to the com- 
plaint on file herein, reference to which is hereby made, and you 
are hereby directed to appear and answer said complain’ within 
ten days from the service of this writ, exclusive of the day of service 

? 
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if served on you in said county of Sacramento, and within thirty 
days, exclusive of the d: ay of service, if served elsewhere; and you 
are further notified that unless you so appear and answer within the 
time above specified the plaintiff will apply to the court for the re- 
lief demanded in said complaint. 
In testimony whereof I, Wm. B. Hamilton, clerk of the court 
aforesaid, do hereunto set my hand and affix the seal of said court, 
: sp) ] . 4 . _e , ~ 
this 23d day of January, A. D. 1885. - 


[seat. ] WM. B. HAMILTON, Clerk. 
(Endorsed :) Filed this 15th day of April, 1885. Wm. B. Hamil- 


ton, clerk. 
15 Dem’r of Plym. Con. G. M. 


In the Superior Court of the County of Sacramento, State of C‘all- 
fornia. 


AMADOR and SACRAME NTO CANAL ComMPANy, Plaintiff, 
ey 
PLYMOUTH CONSOLIDATED GOLD MInInG Company, A. HAywarp, E. 
L. MontGcomery, and W.S. Hoparr, Defendants. 


Now comes the Plymouth Consolidated Gold Mining Company, 
One of the above-mentioned de fendants by its attorney, John HT. 
Bolt, and dem Irs to the complaint of plaintiff On} file herein, and - 


for grounds of demurrer states the following: a 
l. 
That it appears by said complaint that there is a misjoinder of 
parties defendant herein in this: That the P} lymouth Consolidated 
Gold Mining Company is improperly joined as a defendant, with A. 
Hayward, BK. LL. Montgomery, and W. 8. Hobart, the other 
16 defendants in said action, but there is no privity or connec- 
tion shown in the compl nt ee ee and said 
other defe nd: ants: on the contr ry, Lap pears by the con 1} aint that 
this defendant is the owner of the ‘nills ne ntioned in the complaint, 


and said complaint also alleges that this defendant has a valley, 
through which runs Little Indian creek, by and through which the 
alleged grievances complained of were caused, and it does not ap- 
pear that the othe aT defe ndants, « m= ithe r of th Ill, have uny OW ler- 
ship in or connection with eC ither said mills or said lndian creek. 


' 
—>) PARE 


I. 


That said complaint is ambiguous, uncertain, and unintelligible 
In this: 

I. That it does not appear in said complaint whether there is or 
not any water usually or ordinarily flowing in said Indian Creek, 
or whether the tailings, sand, quartz-sand, sediment, silt, and other 
debris complained of were or are carried down or along said Indian 
creek by the water naturally flowing in or belonging to said Indian : 


. 3 


Vs. THE AMADOR 


creek, or whether they were or are carried along or down said creek 
by the water or tailings discharged from the mills mentioned in 
the complaint, nor does tt appear whether there would be any water 

ut all flowing into plaintiff’s canal, unless such water were 
7 first brought from other sources to said mills and discharged 
from them into said Indian creek. 


2nd. And also in this: 


The complaint alleges that this corporation, defendants, is the 
owner of certain mills; that the defendants have carried on and 
conducted at said mills the business of crushing gold-bearing quartz 
rock, and extracting and collecting cold therefrom, and have used 
large quantities of water without showing how or in what manner 
said alleged business was carried on or conducted by said defendants, 
whether as partners or jointly or otherwise. or any conueection be- 
tween this defendant and said other defendants sued with it in said 
action, nor whether the grievances charged were the joint or several 
acts of said defendants. 


3d. And also in this: 


The complaint alleges that this defendant has a valley through 
which runs “ Little Indian ereek.” without showing how it has the 
Vall \ or what connection the valley has LO the creek, at the place 


defendants are alleged Lo have used the creek, as i dumping place 
ior tailings XW ete. 


Ith. And also in this: 


Because, while the complaint alleges “that defendants also by 

means of mining in said Indian ereek valley pollute the said water 

SO flowing to the canal of plaintiff,” it does not show how said 

defendants mined in said Indian creek, where they mined, 

~ whether jointly or severally, or how or why their mining 

operations pollute the water, and 1s not connected with any allegation 
in said complaint. 


1S 


ath. Because said complaint does not show which of said defend- 


ALS threaten LO continue the erievances complained of. 


[Tf 


Said complaint does not state facts sufficient to constitute a cause 
of action against this defendant: therefore this det ndant prays LO gO 
hence with its COSLS. 

JOHN H. BOALT, 
Att'y for Defendant. 
PLYMOUTH CONSOLIDATED GOLD MINING CO. 


(Endorsed :) Service of copy of the within demurrer admitted, this 
3d day of April, A. D. 18585. MchKune & George, attorneys for plain- 
tiff. Filed April 3rd, 1885. Wm. B. Hamilton, clerk. 
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19 Demurre g of Hayward et al. 


In the Superior Court of the County of Sacramento, State of 
California. 


AMADOR AND SACRAMENTO CANAL Company. Plaintiff. 
Uo. 
PLYMOUTH CONSOLIDATED GOLD MiInInG Company, A. HAyYWaArp, E. 
L. MonrGomery, and Water 8S. Hopart, Defendants. 


Now come the defendants, A. Hayward, E. L. Montgomery, and 
Walter 8. Hobart, defendants above named, and demur to the com- 
plaint of plaintiff on file herein, and for grounds of demurrer state 
the following : 


[. 


That it appears by said complaint that there is a misjoinder of 
parties defendant herein in this, that these defendants are improp- 
erly joined as defendants with said Plymouth Consolidated Gold 

Mining Company, the other defendant in said action; but 
20 there is no priority or connection shown in the complaint be- 

tween these defendants and the said Plymouth Consolidated 
Gold Mining Company. On the contrary, it appears by the com- 
plaint that these defendants are not the owners and have no interest 
in the mills mentioned in the complaint, nor has either of them any 
interest therein; and said complaint also alleges that said defendant, 
Plymouth Consolidated Gold Mining Company, “ hasa valley through 
which runs Little Indian creek,” by and through which the alleged 
grievances complained of were caused : and if does not appear that 
these defendants, or either of them, have any ownership in or con- 
nection with said mills or said Indian creek. 


LI. 


That said complaint is ambiguous, uncertain, and unintelligible, 
in this— 


I. That it does not appear in said complaint whether there is or 


not any water usually or ordinarily flowing in said Indian creek, or 
whether the tailings, said quartz, said sediment, silt, and other debris 
complainer of were or are carried down or along said Indian creek 
by the water naturally flowing in or belonging to said Indian creek, 
or whether they were or are carried along or down said creek by 

the water or tailings discharged from the mills mentioned in 
21 the complaint, nor does it appear whether there would be any 

water at all flowing into plaintiff’s canal, unless such water 
were first brought from other sources to said mills and discharged 
from them into said Indian creek. 

II. And also in this: The complaint alleges that said corporation, 
defendant, Plymouth Consolidated Gold Mining Company, is the 
owner of certain mills, and that defendants have carried on and con- 
ducted at said mills the business of crushing gold-bearing quartz- 
rock and extracting and collecting gold therefrom, and have used 
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large quantities of water without showing how or in what manner 
said alleged business was carrid on or conducted by said defendants, 
whether as partners or jointly or otherwise, or any connection be- 
tween these defendants or either of them; and said defendant, Ply- 
mouth consolidated Gold Mining Company, nor whether the griev- 
ances charged were the joint or several acts of said defendants. 

Ill. And also in this: The complaint alleges that said defendant, 
Plymouth Consolidated Gold Mining Company, has a _ valley 
through which runs “ Little Indian creek,” without showing how it 
has said valley or what connection the valley has to the creek 
at the place defendants are alleged to have used the creek as 
a dumping place for tailings, ete., or that these defendants or 
either of them had any connection with said valley or creek, or with 
sald defendant, Plymouth Consolidated Gold Mining Company. 

[V. And also in this: Because the allegation, in said complaint, 
“That defendants also by means of mining in said Indian creek 
pollute the said water so flowing to the canal of plaintiff,” does not 
show how said defendants mined in said Indian creek, where they 
mined jointly or severally, or how or why their alleged mining 
operations polluted the water and is not connected with any other 
allegation in said complaint. 

V. Because said complaint does not show which of said defend- 
ants threatens to continue the grievances complained of. 


*)+) 


ITI. 


That said complaint does not state facts sufficient to constitute a 
cause of action against these defendants or against either of them. 
Wherefore said defendants ask to be hence dismissed with their 
costs in this behalf expended. 

JOHN H. BOALT, 
Attorney for Defendants Hayward, Hobart, and Montgomery. 


(Endorsed:) Service of a copy of within demurrer admitted this 
3d day of April, A. D. 1885. MeKime and George, attorneys for 
pl’fis. Filed April 3rd, 1885. Wm. B. Hamilton, clerk. 


23 Demurrer to Complaint. Order entered April 16, 1885. 


STATE OF CALIFORNIA, County of Sacramento : 
In the Superior Court. 


AMADOR AND SACRAMENTO CANAL COMPANY 
v8. 2199 
Tur Prymoutru ConsoLIpDATED GoLpD Mtnina Company ef al. 


This cause coming on regularly to be heard this day, with 
McKime and George appearing as counsel for the plaintiff and W. 
H. Beatty appearing for John H. Boalt, who is the counsel for the 
defendants. 

Whereupon the defendants withdraw their demurrer, and it is 
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ordered by the court that the said defendants have 10 days’ time in 
which to file an answer. 

April 6th, 1885. 

A true copy. 


Attest : WM. B. HAMILTON, Clerk. 
[SEAL. | By W. W. RHOADES, Deputy. 
24 Ans. of Plymouth G. M’q Co. 


In the Superior Court of the County of Sacramento, State of Cali- 
fornia. 


SACRAMENTO AND AMADOR CANAL Company, Plaintiff, 
is, 


PLyMovutH CONSOLIDATED GOLD MINING CoMPANY ef als., Defendants. 


Now comes the Plymouth Consolidated Gold Mining Company, 
and, answering the complaint of plaintiff on file herein, respectfully 
shows the court as follows: 

This defendant admits that 1t is a corporation, but denies that it 
has been a corporation during all the times mentioned In the com- 
plaint, or that it is or was organized in the State of California, but, 
on the contrary, this defendant avers that it was organized on the 
Ist day of June, 1883, and not before, and in the State of New York, 
and under the laws of said State, and that it ever since has existed, 
and still continues to exist, under and by virtue of the laws of the 
State of New York, and that its principal place of business is in the 

city of New York, in said State. 
25 And defendant avers that its corporate powers are by the 


laws of said State vested in a board of Lrustees, consist Ling of 


seven members, and that two of the other defendants herein, to wit, 
Alvinza Hayward and W.8. Hobart, are, and have been since the 
date of its organization, officers of this defendant, to wif, members 
of said board of trustees, and that the remaining defendant herein, 
to wit, F..- L. Montgomery, iS, and has been since the datd of its or- 
ganization, an officer of this defendant, to wit, the superintendent 
of its mines and mills. 7 
As to the allegations contained in paragraph ILI of plaintiff’s com- 
plaint, thatit isand has been for morethan te nye ars last pr isttheowner 
in fee and in possession of that certain canal mentioned and described 
in said paragraph III, and that it is also the owner ofi the water 
usually flowing through said canal, and has used the said water for 
said period of ten years for the purposes mentioned in said para- 
graph, this defendant has not suilicient information or belief to 
enable it to answer the same, and therefore denies the said allega- 
tions and each and all of them. ‘This defendant denies that it 
has been the owner of those two certain mills mentioned 
26 in the complaint during the time mentioned therein, but it 
admits that it is now the owner of said mills, and has been the 
owner ever since the date of its organization aforesaid, and that ever 
since said date and next before the commencement of this ‘action it 
has at said mills carried on and conducted the business of crushing 
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gold-bearing quartz rock and extracting and collecting gold there- 
from, and used large quantities of water in and about said business, 
and that some of said water was taken from the Moquelumnes river, 
but it denies that all of said water was taken therefrom, and it de- 
nies that it has during the time allege din the complaint, or at any 
other time, or at all, carried on or conducted at said mills, or either 
of them, or elsewhere, the said business, or any business, or has used 
large quantities of water, or any water, in or about said business or 
otherwise, in) connection with the other cle fe ndants mentioned In the 
complaint, or either of them, but, on the contrary, this defendant 
avers that said business has been carried on and conducted and said 
water has been used by this defendant exclusively and for its sole use 
and benefit and without any connection or combination with the other 

defendants in this action, or either of them, and that this 


27 defendant has not had, during any of the times mentioned in 


the complaint, and does not now have, any connection or re- 
lation with said Hayward or Hobart or Montgomery other than 
such official relation aforesaid. 

And this defendant denies that it has used since the date men- 
tioned in the complaint, or since any other date, or has used or uses 
at all the creek mentioned in paragraph 5 of plaintiff’s complaint, or 
any such creek or valley, at its said mills or elsewhere, with the other 
defendants herein, or with either of them, or with any other person, 
as a dumping place for the tailings or sediment or silt or other 
debris flowing to or formed by the working of said mills, or either 
of them, or that it has used the said creek at all except as herein- 
after expressly admitted. 

And this defendant denies that in or about the working or man- 
agement of its said mills, or either of them, this defendant, with the 
other defendants herein, or either of them, has used large quantities 
or any quantity of water taken’ by them or any of them from the 
Moquelumne river or other streams, or that said water, or any water, 
mixed, defiled, or polluted as alleged in the complaint, or other- 

wise, has been, during the time alleged in the complaint, or 


28 uny time, or at all, poured into the creek mentioned in the 
complaint, or carried by said water in said creek or carried at 
all down said creek or into the canal of plaintiff. 


Aud this defendant denies that in or about the working or manage- 
ment of its said mills or elsewhere it has used any water at all ex- 
cept as hereinafter expressly admitted. 

And this defendant denies that the said or any water in any way 
mixed or polluted or defiled, by this defendant, with the other de- 
fendants or either of them, or discharged by them or either of them 
into plaintiff's said canal, or otherwise, has, during the time men- 
tioned in the complaint or during any time or at all, mingled with 
the pure water or with any water flowing in said canal; and denies 
that the same has deposited in said plaintiff’s canal any tailings, 
sand, quarta-sand, sediment, silt, or other debris, or that the same 
has been swept along said canal by the force of the water flowing 
therein, or that thereby the bed of said canal became or was raised 
or the canal obstructed or damaged or filled up or rendered unfit 
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for use, or that the water in said canal became loaded with said or 
any debris or thereby rendered less useful ;.and denies that 
29 any water at all used by this defendant has ever been dis- 
charged into plaintiff’s canal, except as hereinafter expressly 
admitted. 

As to the allegations contained -in paragraph VIII of plaintiffs 
complaint, that plaintiff, forthe purposes mentioned in the complaint, 
at the time mentioned therein, constructed dams in said creek at 
great cost and expense, and that said dams were only partially suc- 
cessful and restrained only a part of said debris, this defendant has 
not sufficient information or belief to enable it to answer the same, 
and therefore denies said allegations and each and ail of them. 

And this defendant denies that by reason of the alleged filling of 
plaintiff’s canal by this defendant, with the other defendants herein 
or either of them, plaintiff was compelled or did cease its mining or 
any operations, or the sale of its water, or did cease to employ large 
or any forces of laborers or any laborers for the purposes mentioned 
in the complaint or otherwise, or that thereby it has lost the use of 
its said ditch, or was compelled to or did discharge its miners or 
other men in its employ or any of them ; and denies that it either 

singly or with said other defendants or either of them or at 

30 all filled said canal with water,or water mixed, defiled, or 

_ polluted with any tailings, sand, sediment, quartz-sand, or 

other debris or anything whatever; and denies plaintiff has sus- 

tained other or any injuries or injury by said or any wrongful acts 

of this defendant or of this defendant with the other defendants or 
either of them. 

And this defendant denies that by reason of said or any wrongful 
act of this defendant, either singly or with the other defendants, or 
either of them, plaintiff has sustained damages in the sum of 
$25,000 or in any sum whatever. 

And this defendant denies that it either singly or with the other 
defendants, or either of them, threatens or ever has threatened to 
continue to discharge into plaintiff’s said canal further large or any 
quantities or quantity of sand, tailings, quartz-sand, sediment, silt, 


or other debris, or that unless restrained by the injunction of this. 


court it will continue to commit the several wrongs or injuries al- 
leged in the complaint, or any of them. 

And this defendant denies that each year it becomes more diffi- 
cult or at all difficult for plaintiff to protect itself from any injuries 

or injury caused by this defendant, either singly or with the 
ol other defendants, or or either of them, and denies that unless 

the acts of this defendant be restrained this defendant, either 
singly or with the other defendants, or either of them, will further 
impose damages upon plaintiff or wholly destroy the canal of plain- 
tiff or render it unfit for use. 

And this defendant denies that by means of mining in Indian 
creek valley this defendant, either singly or with the other defend- 
ants, or either of them, pollute or has polluted the said waters, or 
any waters flowing into the canal of plaintiff, and this defendant 
avers that during all the times mentioned in the complaint it has 
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not mined nor is it now mining in said Indian creek valley, either 
with said other defendants or either of them, or with any one else. 
As to the allegations contained in paragraph XII of plaintiff’s 
complaint, that plaintiff has constructed its said canal at an expense 
of several hundred thousand dollars, and has valuable mining 
ground, which can only be worked by use of said canal, this de- 
fendant has no information or belief sufficient to enable it to answer 
the same, and it therefore denies said allegations and each and all 
of them. 
And, further answering the plaintiff’s complaint therein, 
32 this defendant aileges that prior to the 6th day of June, 1872, 
the Pheenix Gold Mining Company was a corporation duly 
organized and existing under and by virtue of the laws of the State 
of California. 
That on or about said 6th day of June, 1872, the said Pheenix 


Gold Mining Company corporation aforesaid entered into an agree- 
ment in writing with the present plaintiff, the Sacramento and 
Amador Canal Company, which said contract is in words and 
figures following, to wit: 


“ Lane ement. 


“Sacramento and Amador Canal Company and Pheenix Gold Min- 
ing Company. 


“This agreement, made and entered into this sixth day of June, 
1872, between the Amador and Sacramento Canal Company, party 
of the first part, and the Phoenix Gold Mining Company of Amador, 
party of the second part, both being bodies corporate under the laws 
of the State of California, witnesseth : 


“Article I. 


“The party of the first part hereby grant- to the party of the sec- 
ond part the right to take, by the means of the Enterprise 

33 ditch, out of out of the middle fork of the Cosumnes river, 
during the dry season of the year, when there is not enough 

water therein to supply the canal of the party of the first part, a 
quantity of water per diem, of twenty-four hours each, sufficient to 
supply and operate the mill of the party of the second part erected, 
or contemplated to be erected, between the shaft of the Phoenix mine 
and the mouth of Parkerville cafion, provided that the party of the 
second part shall return to the ditch of the Amador and Sacramento 
Canal Company, at a*place known as.the mouth of the Parkersville 
canon, at the barn in the Wilson ranch, all of the water run through 
the full length of the Enterprise ditch to the flume across Indian 
creek, less the necessary waste ; and upon the further condition that 
the party of the second part shall, for the water so taken during the 
dry season of the year when there is not enough water in the river 


to supply the canal of the party of the first part, pay to the party of 


the first part, in gold coin, five cents per inch for a run of twenty- 
four hours for the water so taken by said party of the second part, 
which water shall be measured at the crossing of Big Indian creek. 
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“ Article ITI. 

o4 “The said party of the second part agrees to pay to said 

party of the first part the foregoing rate for the water so taken 
by it, under article I hereof; that is to say, for every inch of water 
taken as aforesaid, measured according to the custom of mines under 
a six-inch pressure, and used or run for twenty-four hours, it will 
pay to the party of the first part therefor the sum of five cents per 
inch in United States gold coin; and the said party of the second 
part further agrees with the party of the first part to return to it at 
the mouth of Parkerville canon all the water taken from the middle 
fork of Cosumnes, and run by it at all seasons of the year, less the 
necessary waste occasioned by its use for the milling purposes de- 
scribed in article I hereof: Provided, however, That during that 
portion of each year in which the party of the second part is not 
required to pay for water according to article I hereof the amount 
of water so to be returned by the party of the seeond part to‘ the 
canal of the party of the first part shall not exceed four hundred 
inches measured as aforesaid. 


“ Article III. 


“This agreement shall continue so long as the party of the second 
part shall work their mine and run their mill, for the use of 
30 which said water is intended, and shall be faithfully observed 
by both parties, their successors and assigns. 
In witness whereof both parties, by their proper officers, have 
executed this agreement the day and year first above written. 
“TSEAL. | (Signed) AMADOR ann SACRAMENTO 
‘CANAL CO. 
“By ROBERT C. CLARK, President. 
“BEN. BULLARD, JR., Secretary. 
“TSEAL. | PHOENIX GOLD MINING, COM- 
3 PANY, 
“By J. D. FRY, President. 
“CHARLES E. ELLIOT, Secretary.” 


That said Phoenix Gold Mining Company had at said date 
already erected, or was about to erect, that certain mill then known 
as the Phoenix mill, the same being one of the mills mentioned and 
referred to in) the complaint herein, and deseribed therein iis the 
property of this defendant. 

That the valley mentioned in the complaint herein and described 
in paragraph V thereof as ‘a valley through which runs little In- 
dian creek’ was then known as Pokerville cafon ; and this defend- 

ant, upon information and belief, further avers that after the 


oO execution of the said contract by the parties thereto, and from 
that date down to the present time, the said Pheenix -Gold 
Mining Company, its successors and assigns, has ever fully and faith- 


fully performed all the obligations by it to be done or performed 
under said contract. 
That by means of the ditch mentioned in said contract the said 
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Phoenix Gold Mining Company took said water out of said river 
and conducted it to its said mill and returned to said plaintiff at 
the point mentioned in said contract all of said water so taken, less 
the necessary waste and evaporation, and that said Phoenix Gold 
Mining Company, its successors and assigns, has ever continued so 
to do. 

That said Phoenix Gold Mining Comnany. faithfully paid to the 
said Sacramento and Amador Canal Company the sum agreed upon 
to be paid by it under the terms of said contract, and that it and 
its successors and assigns have ever continued so to do until the 
modification in the terms of said contract hereinafter set forth. 

That the water so obtained from and through said Enterprise 
diteh not being sufficient to run and operate the said Pheenix mill, 
the said Phoenix Gold Mining Company, its successors and assigns, 
were compelled to and did procure other water from other sources, 

the aggregate amount whereof greatly exceeded the amount 
Od of water derived through said uterprise ditch. 
That about the year 1877 the said Sacramento and Amador 
Canal Company, the plaintiff herein, through its authorized agent 
or agents, represented to the said Phcenix Gold Mining Company 
that it was greatly in need of water, and that if said Phoenix Gold 
Mining Company would deliver to it, said plaintiff, at the point 
mentioned in said contract, out of the water flowing from its said 
mill, enough water to make the aggregate amount then delivered 
six hundred inches, instead of the smaller amount to which the 
plaintiff! was entitled under the terms of said contract, then and in 
such event the said plaintiff would waive and remit the money pay- 
ment to be made to said plaintiff under said contract for the use of 
said water. 

That plaintiff’s said proposal was accepted, and thereupon and 
thereafter there was furnished to plaintiff, and at its special instance 
and request, by said Pheenix Gold Mining Company, its successors 
and assigns, said six hundred inches of water as proposed. 

That said arrangement has continued from said year 1877 until 
the present time, with the exception of the year 1882, when said 
plaintiff elected to receive the money payment instead of said addi- 

tional water, and the money was accordingly paid to plaintiff 
Os according to the terms of said original contract of the 6th of 
June, 1872. 

That the water so delivered has always been of the character and 
quality usually flowing from mills which are used for crushing 
quartz rock and extracting gold theretrotn. 

That it was well understood by both of the parties to the original 
contract of June 6th, 1872, that the water to be used by the Phoenix 
Gold Mining Company under the terms of said contract would be- 
come more or less impregnated with tailings and debris by passing 
through the mill of said company, and that it could not be used at 
all without such result; and it was well understood and agreed be- 
tween the plaintiff and the Phcenix Gold Mining Company, when 
the modification aforesaid in the terms of said contract was made in 
the year 1877, that if additional water were furnished to said plain- 
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tiff in lieu of the money payment to be made under 
that said additional water would be of the same 
as that then before furnished, and would contain 
ings and debris. 

And this defendant avers that on or about the Ist day of June, A. 
D. 1883, it succeeded by mesne conveyances, transfers, aud assign- 

ments to all the mines, mills, and water rights and privileges 
39 formerly owned or possessed by the said Phenix Gold Min- 

Ing Company, and, in particular, that it then succeeded to 
and became possessed of all the rights and privileges of the sald 
Phoenix Gold Mining Company uncer the cont 
sald last-named company and the plaintiff her 
possessed and still possesses the same. 

That plaintiff has ever known of and acquiesced in said change 
of possession, and that this defendant has ever fully and faithfully 
performed all the duties and obligations on its part to be performed 
under said contract as the successor in interest of said Phoenix Gold 
Mining Company. 


That ever since said 1st day of June, 1883. this defendant, in pur- 
suance of said contract as aforesaid. has discharged a portion of the 
water flowing from its said mills into Indian creek valley, but that 
said water was and ever has been so discharged at the special in- 
terest and request of plaintiff, and with full kuowled 

of said plaintiff; that said water was necessarily mixes 
less tailings and debris. | 
And this defendant. further avers that from the point where the 
said water from this defendant’s mills is discharged Into said Indian 
creek valley down to the point where the eanal of plaintiff 
40) opens into said creek or valley the distance is about four or 
five miles or more, and upon information and belief this de- 
fendant avers that if the water from its said mills were not allowed 
to pour into said creek or valley there would be no water whatever 
ordinarily flowing down said valley at the point where plaintiff's 
anal opens into the same, and that but for the water 
by this defendant there would be no water whatever 
plaintiff’s said canal from said creek or valley. 

That plaintiff has constructed, and during 
in the complaint herein has maintained, a 
valley and an inlet therefrom into plaintiff’s said canal, and.as this 
defendant is informed and believes, said dam and inlet were so con- 
structed and have been since maintained for the purpose and with 
the object of diverting the waters so discharged by this defendant 
and its predecessors in the ownership of said mills, and but for plain- 
tiff’s sald dam and inlet none ot the water so discharged by this de- 
fendant or its predecessors aforesaid would have flowed into said 
canal, nor, as this defendant is informed and believes 

water whatever have flowed therein. 
4] Wherefore this defendant. having fully answered, 
be hence dismissed with its costs herein expended. 
JOHN H. BOALT. 


: Att'y for De fendant. 
PLYMOUTH CONSOLIDATED GOLD MINING COMPANY. 
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STATE OF CALIFORNIA, . 
County of Anador, p> 


IX. L. Montgomery, being duly sworn, deposes and says that he is 
an oflicer, to wit, the superintendent, of the Plymouth Consolidated 
Gold Mining Company, defendant aboved named; that he has read 
the above and foregoing answer, and knows the contents thereof, and 
that the same is true of his own knowledge, except as to the matters 
which are therein stated on information or belief, and as to those 
matters that he believes it to be true. 3 
ke. L. MONTGOMERY. 

Subscribed and sworn to before me this id5th day of April, A. D. 
1885. 

[| SEAL. | J. W. SURFACE, 
Notary Public in and for Amador County, Cal. 

(Endorsed:) Filed April 15, 1885. W. B. Hamilton, clerk, by W. 

W. Rhoades, deputy. 


4 Ans’r of Hayward et al. 


In the Superior Court, County of Sacramento, State of California. 


AMADOR AND SaCRAMENTO CANAL Company, Plaintiff, 
DS. 
PLyMoutrH CONSOLIDATED GOLD MInInG Company, A. HAYWARD, E. 
L.. Monraomery, and WALTER 8S. Hoparr, Defendants. 


Now comes the above-named defendants, A. Hayward, Kk. L. Mont- 
gomery, and Walter S. Hobart, and for their separate answer to the 
complaint ot plaintiff filed herein, respectfully show to the court as 
follows: 

First. These defendants admit that the defendant Ply:aouth Con- 
solidated Gold Mining Company, above named, is the owner of the 
two mills described in the complaint in thisaction; but they, and each 
of them, deny that they, or either of them, for three years next before 

the commencement of this action, or at any other time or times, 
43 orat all, haveor has with said defendant Plymouth Consolidated 

Gold Mining Company, or otherwise. or at all, carried on or 
conducted the business of crushing gold-bearing quartz rock, or ex- 
tracting or collecting gold therefrom, at the mills deseribed in 
plaintiff's complaint tiled hereim, or al either of them, or that they, 
or either of them, have or has with said Plymouth Consolidated 
Gold Mining Company, or otherwise, or at all, used large or any 
quantities of water in or about said or any business at said mills 
taken from the Moquelumne river, or any source whatever. 

Second. These defendants deny that they, or either of them, have 
or has with said defendant Plymouth Consolidated Gold Mining 
Company, or otherwise, or at all, since the Ist day of December, 
ISS1, or at any other time or times, or at all, used the creek de- 
scribed in. the complaint herein at said mills as a dumping place 
for any tailings, sand, sediment, silt, or other debris; and deny that 
they, or either of them, with said Plymouth Gold Mining Company, 
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or otherwise, or at all, have or has, at any time dumped any tail- 
ings, sand, sediment, silt, or other debris in said creek at said mills, 
or at either of them. | 

Third. The defendants deny that they, or either of them 


t4 with said Plymouth Consolidated Gold Mining Company, or 
otherwise, use large or any quantity or quantities of water, 


or any water at all, in or about the working or management of said 
mills, or either of them, and deny that any water used by these de- 
fendants, or either of them, with said Plymouth Consolidated Gold 
Mining Company, or otherwise, mixed, defiled, or polluted with 
tailings, sand, sediment, quartz-sand, silt, or other debris, has been, 
during three years next before the commencement of this action, or 
at all, poured into said creek, or was or has been carried by the 
waters of said creck, or otherwise, down said creek to or into the 
canal of plaintiff, and deny that they, or either of them, with said 
Plymouth Consolidated Gold Mining Company, or otherwise, work 
said mills, or either of them, or that they, or either of them, with 
said Plymouth Consolidated Gold Mining Company, or otherwise, 
work said mills, or either of them, or that they, or either of them, 
with said Plymouth Consolidated Gold Mining Company, or other- 
wise, or at all, ever worked said mills, or either of them. 
Fourth. The defendants deny that said or any water, mixed, pol- 
luted, or defiled,.as aforesaid, or otherwise, was by these de- 
45 fendants, or either of them, with said defendant, Plymouth 
Consolidated Gold Mining Company, or otherwise, or at all, 
discharged into plaintiff’s said canal, and deny that any water used 
by these defendants, or either of them, with said defendant, Ply- 
mouth Consolidated Gold Mining Company, or otherwise, mixed, pol- 
luted, or defiled, as aforesaid, or otherwise, during three years before 
the commencement of this suit, or at all, mingled with the pure or any 
water flowing in said canal of plaintiff or deposited therein any 
tailings, sand, quartz-sand, sediment, silt, or other debris, or that 
the same was or has been swept along the said canal of plaintiff by 
the force of the waters flowing therein, or otherwise, or that the 
same was distributed or deposited in said canal of plaintiff, or that 
thereby the bed of said canal became raised or was obstructed or 
damaged or filled or rendered unfit for use, or that the waters in 
said canal thereby became or was loaded with said or any debris, or 
became or was thereby rendered less useful. 
Fifth. in answer to paragraph VIII of said complaint these de- 
fendants deny that they, or either of them, with said defend- 
46 ant, Plymouth Consolidated Gold Mining Company, or 
otherwise, or at all, poured any water into said canal of plain- 
tiff, loaded with debris or any other thing, or that plaintiff, to pre- 
vent any injury to its said canal, caused by any act or acts of these 
defendants, or either of them, with said Plymouth Consolidated Gold 
Mining Company, or otherwise, at divers or any times within three 
years before the commencement of this action, or at all, constructed 
any dam or dams in said creek, at great or any expense, to restrain, 
impound, or detain said or any quartz, sand, quartz-sand, or other 
debris from flowing or to prevent the same from flowing to plain- 


-“~ 
“e3 “ne 
pe. a 
‘ ees 


VS. THE AMADOR AND SACRAMENTO CANAL CO. 19 


tiff’s said canal, or that said or any dam or dams constructed by 
plaintiff for the purposes aforesaid were only partially sucessful, or 
restrained only a part of said debris, or that the larger part thereof, 
or of any debris caused by any act or acts of these defendants or of 
elther of them, with said defendant, Plymouth Consolidated Gold 
Mining Company, or otherwise, passed over or into said plaintiff’s 
canal, 

Sixth. The defendants deny that at divers or any time or times 
within three years before the commencement of this action, or at all, 
said plaintiff, by reason of the alleged filling of its said canal, or 

otherwise, bv these defendants, or either of them, with said 
47 Plymouth Consolidated Gold Mining Company, or otherwise, 
or by reason of any other act or acts of these defendants, or 
either of them, with said Plymouth Consolidated Gold Mining Com- 
pany, or otherwise, was compelled to or did cease any of its mining 
operations, or the sale of its water flowing in said canal, or was com- 
pelled to or did divert said water into other channels, or was com- 
pelled to or did employ large or any force or forces of laborers or 
any laborers to clear said canal of said canal of said or any sand or 
debris, or that it has lost the use of its said ditch, or that it was com- 
pelled to discharge any of its miners or other men in its employ, or 
that it has sustained any other injury or injuries whatever by 
reason of any act or acts of these defendants, or either of them, with 
sald Plymouth Consolidated Gold Mining Company, or otherwise, or 
at all. And these defendants deny that they, or either of them, with 
sald Plymouth Consolidated Gold Mining Company, or otherwise, 
or with any person or persons whatever, filled said canal of plaintiff 
with water, or with water mixed, defiled, or polluted with tailings, 
sand, sediment, quartz-sand, or other debris or thing whatever. 
Seventh. These defendants deny that by reason of said act 
48 or acts, or of any other act or acts of these defendants, or either 
of them, either with said Plymouth Consolidated Gold Min- 
ing Company, or with any other person or persons, or otherwise, or 
at all, said plaintiff has sustained damage in the sum of twenty-five 
thousand dollars, or in any sum whatever. 

Eighth. These defendants deny that they, or either of them, with 
suid defendant, Plymouth Consolidated Gold Mining Company, or 
otherwise, threaten to continue to discharge large or any quantity 
or quantities of sand, tailings, quartz-sand, sediment, or silt, or any 
other debris or thing whatever, into said plaintiff’s canal, and deny 
that, unless restrained by the injunction of this court, they or either of 
them, with said Plymouth Consolidated Gold Mining Company, or 
with anv person or persons whatever, or otherwise, will continue to 
commit the said several or any alleged wrongs or injuries complained 
of by said plaintiff, or any wrongs or injuries whatever, against said 
plaintiff; and these defendants deny that it becomes more difficult 
each year, or at all difficult, for said plaintiff to protect itself from 
said alleged wrongs or injuries, or any wrongs or injuries whatever, 

committed by these defendants, or either of them, either with 
49 said Plymouth Consolidated Gold Mining Company or any 
other person or persons whatsoever, and deny that these de- 
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fendants, or either of them, have committed any wrongs, or injury 

or injuries, against said defendant, with said Plymouth Consolidated 

Gold Mining Company, or any person or persons whatever, or other- 

wise, or at all, and deny that they, or either of them, will, unless 

the said several or any acts or act charged, or any act or acts of these 
defendants, or of either of them, with said Ply mouth Consolidated 

Gold Mining Company, or otherwise, be restrained by this court, 

impose damages upon said plaintiff, or that they, or either, will 

wholly, or at all, destroy or injure plaintiff’s said canal, or in any -- 
manner render it unfit for use. 

Ninth. That as to the allegations in said complaint, to wit, that 
plaintiff has constructed its said “canal at an expense of several 
hundred thousand dollars,” and “has valuable mining ground which 
can only be worked by use of said canal,” these defendants aver that 
they have no information or belief, nor has any of them any informa- 

tion or belief, in regard to the subject-matter thereof suth- 
50 cient to enable them, or either of them, to answer said alle- 

gations, and on that ground these defendants, and each of 
them, deny said allegations, and the whole of the same and each 
thereof. 

Tenth. These defendants, further answering, deny that they, or 
either of them, with said defendant, Plymouth Consolidated Gold 
Mining Company, or with any other person or persons, or otherwise, 
or at all, by means of mining in the said Indian creek valley, de- 
scribed in said plaintiffs’ complaint, or by any other means with said ne 
Plymouth Consolidated Gold Mining Company, or otherwise, pollute 
the waters flowing in said creek or flowing into the canal of plain- 
tiff. | 

Wherefore these defendants, have fully answered, pray to be hence 
dismissed with their costs herein expended. 

JOHN H. BOALT, 
Attorney for Defe ndants Hayward, Hobart, and Montgomery. 


5] Ans. of Hayward et al. 


STATE OF CALIFORNIA, | 


SS. 
County of Amador, | 


E. L. Montgomery, being duly sworn, deposes and says that he 
is one of the defendants named in the above and foregoing answer. 
That he has read said answer and knows the contents thereof, 
and that the same is true of his own knowledge, except as to the —— 
matters which are therein stated on information or belief, and as to 
those matters that he beliefes to be true. 
EK. L. MONTGOMERY. 


Subscribed and sworn to before me, this 15th day of April, A. D. 
1885. 
[ SEAL. ] J. W. SURFACE, 


Notary Public in and for Amador County, Cal. 


VS. THE AMADOR AND SACRAMENTO CANAL CO. ?1 


5? STATE OF CALIF« IRNIA, 88° 
County of ee 


being duly sworn, deposes and says that he is in the 
above-entitled action; that he has read the above and foregoing 
, and knows the contents thereof; that the same is true of 
own knowledge, except as those matters which are therein stated on 
information or belief, and as to those matters that he be- 
lieves it to be true. 

Subscribed and sworn to before me this — day of ——, 188-. 


(Endorsed :) Service by copy admitted April 15th, 1885. MeKune 
& George; att’ys for pl’ff. Filed April 15th, 1885. W. B. Hamilton, 
clerk, by W. W. Rhoades, deputy. 

53 Petition for Removal. 
In,the Superior Court of the County of Sacramento, State of Cali- 
fornia. 


AMADOR AND SACRAMENTO CANAL Company, Plaintiff, 
Us. 
PitymovutH ConsoLipATED GoLtp MINING Company, A. HAywarp, E. 
L. Monrcomery, and WALTER 8S. Hopart, Defendants. 


To the honorable the superior court of the county of Sacramento, 

State of California : 

The petition of the Plymouth Consolidated Gold Mining Com- 
pany, defendant above named, respectfully shows: 

That your petitioner is a defendant in the above-entitled action, 
and that said action was commenced and brought by said plaintiff 
above named in the superior court of the county of Sacramento, 
State of California, and the summons issued therein was served on 

your petitioner on the fourth day of February, A. D. 1885, and 
o4 that the answer of your petitioner to said complaint was duly 
filed on the fifteenth day of April, 1885, and the separate an- 
swer of the other defendants was duly filed on the same day, and 


that said cause has not yet been tried, and could not have been filed 


before the filing of this petition. 

And your petitioner further shows that your petitioner is now, 
and was at the time of the commencement of said action above en- 
titled, and ever since has been a corporation duly organized and 
existing under and by virtue of the laws of the State of New York, 
and having its principal place of business in the city of New York, 
in said State of New York. 

That said plaintiff was at the time of the commencement of said 
action, since has been, and is now a corporation duly organized and 
existing under and by virtue of the laws of the State of California, 
and having its principal place of business within said State of Cali- 
fornia. 

That your petitioner is now and was at the time of the commence- 
ment of said action, and during all the times therein mentioned, 


RENN Smee 
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the sole owner and user of the two mills situated in Amador 
55 county, in said State of California, particularly described in 

plaintiff’s complaint filed in said action, and was during all 
said times, and still is, the only defendant (mentioned in said com- 
plaint) using the stream or creek in said complaint described as 
“Little Indian creek,” and the only defendant using any water In 
or about said mills, and the only defendant discharging any water 
in said Little Indian creek. 

Your petitioner further shows that the controversy in said suit 
above entitled is wholly between citizens of different States, and that 
your petitioner was at the time of the commencement of this suit, 
and still is, a citizen of the State of New York, and having its prin- 
cipal place of business in the city of New York, in said State of New 
York, and that said plaintiff, Amador and Sacramento Canal Com- 
pany, was then, and still is, a citizen of the State of California, and 
having its principal place of business within said State of Call- 
fornia. 3 

That said defendants, Alvinza Hayward and E. L. Montgomery, 
are, as your petitioner avers on information and belief, now citizens 
of the State of California, and said defendant, Walter 8. Hobart, is a 
citizen of the State of Nevada. 

But vour petitioner avers and shows to the court that in 

O6 the said suit above mentioned there is » controversy which is 

wholly between citizens of different States, and which can be 

fully determined as between them, to wit, a controversy between 

your petitioner and said Amador and Sacramento Canal Company, 

and that said two corporations are the sole and only parties inter- 
ested in said controversy. 

That said defendants, Alvinza Hayward, E. L. Montgomery, and 
Walter S. Hobart, are not, nor is either of them, a necessary or proper 
party defendant in said action. 

That said defendants, Alvinza Hayward, E. L. Montgomery, and 
Walter 8S. Hobart, and each of them, are nominal and formal parties 
defendant to said suit, and they, nor either of them, have any inter- 
est in the said controversy, and they nor either of them are actual, 
real, or necessary parties defendant, but are sham defendants sued 
in said action with your petitioner, as it avers on information and 
belief, with the object, purpose, intent, and design of endeavoring 
thereby to prevent the removal of said cause into the circuit court 
of the United States for the district of California by your petitioner, 
who is the real Cefendant. therein. 

Thatsaid Alvinza Hayward and Walter 8. Hobart are stockhold- 

ers and officers of your petitioner, to wit, two of the members 


ot of its board of seven trustees, and they have not, nor has 
either of them, any interest in the said controversy other than 
as such otheers or stockholders. 

The said defendant, E. L. Montgomery, is the superintendent of 
the mines and mills of your petitioner, and has no interest what- 
ever in said controversy. 

That all the acts and grievances complained of and alleged to 
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have been done by said defendants, if any such were done, were the 
sole acts of your petitioner. 

And your petitioner avers and shows that the real litigation 
herein is between said plaintiff and your petitioner, citizens of differ- 
ent States, as aforesaid. 

And your petitioner further shows that it has not carried on or 
conducted any mining or milling business in connection with said 
defendants or with either of them. | 

And your petitioner further shows that the matter and amount 
In dispute in the above-entitled suit exceeds, exclusive of costs, the 
sum or value of five hundred dollars. 

That your petitioner desires to remove this suit, before the trial 
thereof, into the circuit court of the United States, to be held in the 

district of California, in the ninth cireuit, in pursuance of 
Os the provisions of law as contained In the act of Congress, ap- 
proved March 3d, 1875, entitled an “Act to determine the 
jurisciction of the circuit courts of the United States, and to regu- 
late the removal of causes from State courts, and for other purposes,” 
and that it is ready and willing to give such good and sufficient 
security as 1s proper for its doing all acts and things required to be 
done upon the removal of the suit into the United States court, and 
it offers herewith a bond, with good and sufficient surety, in the 
penal sum of one thousand dollars, conditioned that your petitioner 
shall enter into the next circuit court of the United States, to be 
held in the district of California, in the ninth circuit, on the first 
day of its session, a copy of the record in this suit, and shall pay all 
costs that may be awarded by said circuit court if said circuit court 
shall hold that this suit was wrongfully or improperly rernoved 
thereto, and shall appear in said next circuit court, on the first day 
of its next session, and enter special bail in this suit, if special bail 
was originally requisite therein, and shall do such other acts as by 
the said act of Congress, approved March Srd, 1875, are required 
to be done upon the removal of said suit into the said 
oD United States circuit court. 
And your petitioner shows that on the twenty-sixth day of 
March, A. D. 1885, this defendant, the said Plymouth Consolidated 
Gold Mining Company, duly directed and authorized the making of 
this petition and the removal of this suit, as herein prayed for, 
and on said last-named day, at the office of said company, in the 
city of New York, State of New York, the trustees of said company 
duly assembled and adopted a resolution in the words and figures 
following, to wit: 

“Resolved, That E. L. Montgomery, superintendent, and John H. 
Boalt, attorney-at-law for this company (or either of them), be, and 
they hereby are, directed and empowered to take all necessary and 
proper steps, and to sign, execute, acknowledge, and file all hecessary 
papers ; to cause to be removed into the cireuit court of the United 
States for the ninth circuit and district of California that certain ac- 
tion now pending in the superior court for the county of Sacramento, 
State of California, numbered 2199, and entitled ‘Amador and Sac- 
ramento Canal Company versus Plymouth Gold Mining Com- 
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60 pany et als., and to that end to make and sign, in the ni ime 
of this company, the proper petition, bon 1, and other papers.” 

A copy of said resolution duly authenticated is hereto annexed 
and marked Exhibit A. 

Wherefore your petitioner prays that this petition and said bond 
may be accepted by this honorable court, and that this suit may be 
removed into the next circuit court of the United States for the 
ninth circuit and district of California, and that this court proceed 
no further in this action. 

PLYMOUTH CONSOLIDATED GOLD 
MINING COMPANY, 
By Ek. L. MONTGOMERY, 
lis Superintendent and Attorney-in-Fact for this Purpose. 
JOHN H. BOALT, 

Attorney for etitioner. 

W. H. BEATTY anp 8. C. DENSON, 
Of Counsel. 


61 Exuripit “A.” 


Resolved, that E. L. Montgomery, superintendent, and John H. 
Boalt, attorney-at-law for this company (or either of them), be, and 
they hereby are, direeted and empowered to take all necessary and 
proper steps, and to sign, execute, acknowledge, and file all necessary 
papers to cause to be removed nito the circuit court of the United 
States for the ninth circuit and district of California that certain 
action now pending in the superior court for the county of Sacra- 
mento, State of California, numbered 2199, and entitled “Amador 
and Sacramento Canal Company versus Plymouth Consolidated Gold 
Mining Company et als.,” and to that end to make and sign in the 
name of this company the proper petition, bond, and other papers. 

[ do hereby certify that the above is a true and exact copy of a 
resolution as it appears of the minutes of this company, and which 
was passed unanimously at a special meeting of the board of trustees 
held here this 26th day of March, 1885. 

[ SEAL. | P. W. BEDFORD, Secretary. 
PLYMOUTH CONSOLIDATED GOLD MINING CO. 


62 STATE OF CALIFORNIA, | 
. > SS. 
County of Amador, jf 
EK. L. Montgomery, being duly sworn, deposes and says that he is 
an officer, to wit, the superintendent, of the Plymouth Consolidated 
Gold Mining Company, defendant, and petitioner above named ; that 
he has read the above and foregoing petition, and knows the contents 
thereof, and that the same is true of his own knowledge, except as 
to the matters which are therein stated on information and _ belief, 
and as to those matters that he believes it to be true. 


Kc. L. MONTGOMERY. 


Subscribed and sworn to before me this 15th day of April, A. D. 
1885. 
[ SEAL. | J. W. SURFACE, 
Notary Public in and for Amador County, Cal. 
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(Endorsed :) Filed April 15th, 1885. W. B. Hamilton, clerk, by 
W. W. Rhoades, deputy. 


63 Undertaking on Removal. 


In the Superior Court of the County of Sacramento, State of Cali- 
fornia. 


AMADOR AND SACRAMENTO CANAL ComMPANY, Plaintiff, 
US, 
PLYMOUTH CONSOLIDATED GOLD Mintna Company, A. HAYWARD, E. 
L. Montgomery, and WaAtrer 8S. Hosparr. 


iKnow all men by these presents that the undersigned, The Ply- 
mouth Consolidated Gold Mining Company, defendant above 
named, as principal, and Wm. M. Lyon and W. R. Strong, as sure- 
ties, are held and firm- bound unto the Amador and Sacramento 
Canal Company, plaintiff above named, in the penal sum of one 
thousand dollars, the payment whereof, well and truly to be made 
unto the said Amador and Sacramento Canal Company, its success- 
ors or assigns, the said Plymouth Consolidated Gold Mining Com- 

pany hereby binds itself, its successors and assigns, and said 
64 Wm. M. Lyon and W. R. Strong, sureties above named, 

hereby bind themselves, their and each of their heirs, execu- 
tors, and administrators, jointly and severally, firmly by these 
presents, 

Yet upon these conditions: That the said Plymouth Consolidated 
Gold Mining Company having petitioned the superior court of the 
county of Sacramento, State of California, for the removal of a cer- 
tain cause therein pending, to wit, the above-entitled cause, wherein 
said Amador and Sacramento Canal Company is plaintiff and said 
Plymouth Consolidated Gold Mining Company and A. Hayward, E. 
L. Montgomery, and Walter S. Hobart are defendants, to the cireuit 
court of the United States in and for the district of California, ninth 
eircult: 

Now, if the said Plymouth Consolidated Gold Mining Company, 
your petitioner, shall enter in the said circuit court of the United 
States, on the first day of its next session, a copy of the record in 
said suit, and shall well and truly pay all costs that may be awarded 
by said circuit court of the United States if said court shall hold 

that said suit was wrongfully or improperly removed thereto, 
65 and it shall appear in said next circuit court, on the first 

day of its next session, and enter special bail in said suit, if 
special bail was originally requisite therein, and do such other ap- 
propriate acts as by the aet of Congress, approved March ord, 1875, 
are required to be done, upon the removal of said suit into said 
United States court, then this obligation to be void; otherwise to 
remain in full force and virtue. 

In witness whereof said Plymouth Consolidated Gold Mining 
Company has caused these presents to be signed in its name, on this 
fifteeenth day of April, A. L). LSS5, by John H. Bealt, its attorney 
at law and in fact, thereto duly authorized, empowered, and directed 

4—U49 


Oa ome ae 
(ter Rt 
EE - 


26 THE PLYMOUTH CONSOLIDATED GOLD MINING CO. ET AL. 


by a resolution of its board of trustees, adopted and passed on the 
twenty-sixth day of March, A. D. 1885, at a meeting of said board 
of trustees duly assembled on said day at the office of said corpora- 
tion, defendant, in the city of New York, State of New York, and 
said Wm. M. Lyon and W. R. Strong, sureties above named, have 
hereunto set their hands and affixed their seals, this 15th day of 
April, A. D. one thousand eight hundred and eighty-five. 
PLYMOUTH CONSOLIDATED GOLD 
MINING COMPANY, 
66 By JOHN H. BOALT, : 
Its Attorney-at-Law and Attorney-in- Fact for this Purpose. 


WM. M. LYON. 
W. R. STRONG. 


STATE OF CALIFORNIA, a. 
County of Sacramento, j 

Wa. M. Lyon and W. R. Strona, the persons named in; and who 
subscribed, the foregoing bond is the sureties thereto, being SeV- 
erally duly sworn, each for himself deposes and says that he is 
worth the sum of one thousand dollars, the amount specified in 
said bond, as the penalty thereof, over and above his just debts and 
liabilities, exclusive of property exempt from execution and that 
he is a resident and householder within the State of California, and 
has property in the State of California liable to execution of the 
value of more than one thousand dollars. | 
| WM. M. LYON. 
W. RK. STRONG. 


Subscribed by Wm. M. Lyon and W. R. Strong in my presence, 
and sworn to by each of them before me, this fifteenth day of April, 


A. D. 1885. 
| SEAL. | C. H. OATMAN, 
: Notary Public. 


(Endorsed :) Filed April 15th, 1885. W. B. Hamilton, clerk, by 
W. W. Rhoades, deputy. 


67 | Stipulation. 


In the Superior Court of the County of Sacramento, State of Calli- 
fornia. 


AMADOR AND SACRAMENTO CANAL ComPAny, Plaintiff, 
Us. 
PLYMOUTH CoNSOLIDATED GoLD MINING Company et als., Defend- 
ants. 


lt is hereby stipulated and agreed that all the defendants in the 
above-entitled action may have 6 days from and after the 28th day 
of March, 1885, to move or plead in the above-entitled action. 
Dated March 23d, 1885. 
McKUNE anp GEORGE, 
Aitorneys for Plaintiffs. 
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(Endorsed :) Filed April 20th,1885. Wm. B. Hamilton, clerk, by 
W. W. Rhoades, deputy. 


OS Cert- Copy Rul 8. 
In the Superior Court, County of Sacramento, State of California. 


AMADOR AND SACRAMENTO CANAL Company, Plaintiff, ) 
vs. >No. 2199. 
PrymMoutH ConsoLtipATeD Gorip MINING Company. et al. } 


Rule sS—t( ‘alendars LO be kept by clerk. 


The clerk shall keep two calendars for the use of the court—one 
to be called “ the law ealendar ” and the other “ the trial calendar.” 


Rule 9—The law calendar. How prepared. 


The law calendar shall be heard ou Monday of each week, and 
shall be made up on the Saturday preceeding by the clerk, and shall 
consist of such matters as he may be directed on or before 5 o'clock 
p.m.on Friday by any party to a proceeding to place thereon. 
Such direction shall be in writing, and shall contain the number 
and title of the cause, the names of the attorneys, the nature of the 
motion or proceeding, and the department to which the case be- 


longs. 
Rule 10—Notice of hearing of motions. 


69 In the following cases placing the same on the law calen- 
dar shall be sufficient notice to the opposite party: 

First. Argument of a demurrer to a complaint or answer, or 
motion in arrest of judgment, or for judgment on special verdict, 
or to set aside a nonsuit, or motion for judgment on agreed case, if 
the matter shall be placed on the law calendar before a law day in- 
tervenes, and after the demurrer is filed or motion is ripe for hear- 
Ing. 

Second. When notice of any other motion has been once duly 
given and the entry on the law calendar has been maintained with- 
out the intermission of a law day. 

Any matter once on the law calendar shall not be continued 
thereon as of course, but if the entry of such matter 1s dropped for 
one law day two days’ notice of its re-entry thereon shall be given. 


Rule 12—The trial calendar. How prepared and when called. 


On the first Monday in each month the trial calendar will be 
called and cases thereon set for trial. 
Such calendar shall consist of such cases at issue of fact as the 
clerk shall be notified by the attorney of either party to place 
thereon. 
70 Such notice shall be in writing, shall contain the number 
and title of the cause, the names of the attorneys, and the de- 
partment to which the case is assigned by these rules, and shall be 
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delivered to the clerk before 5 o’clock p.m. on Friday preceding the 
calendar day. 

The clerk, in making up the calendar, shall place the cases thereon 
as follows: 

First. All cases to be tried in department No. one in the order in 
which notifications are received: and, 

Second. All cases to be tried in department No. two in the same 
order. 

Rule 6. Assignment of business to departments. 

All cases on appeal from inferior courts to the superior court, all 
probat » and all criminal proceedings excepting cases. of homicide), 
all proceedings in insolvency, all actions of forcible entry and de- 
tainer, and all special proceedings not otherwise provided lor are 
assigned to department No. one. 

All other cases are assigned LO department No. LWO. 

For sufficient cause shown, any case or proceeding may be trans- 
ferred from one department to the other. 


STATE OF CALIFORNIA, 
“a “gi - 88: 
County of Sacramento, | 
71 I, Wm. B. Hamilton, county-clerk of the said county of Sac- 


ramento, and ez-ojficio clerk of the superior court of said 
county, do hereby certify that the foregoing ure full. true, and cor: 
rect copies of rules 8, 9, 10, 12, and 6 of said superior court as the 
same went into effect September 5th, 1881, and that the same, ever 
since said last-named date, have been and now are in full force and 
effect as rules of said superior court. 
Witness my hand — the seal of said superior court this 14th day 
of April, 1885. | 3 
[SEAL. | WM. B. HAMILTON, 


County Cl, yr]: and er-othicio ( Ty, y/ of said Supe rior (Court. 


(Endorsed :) Filed April 14th, 1885. Wm. B. Hamilton, Clerk. 


~] 


2 Stipulation. 


In the Superior Court of the County of Sacramento, State of Cali- 
fornia. 


SACRAMENTO AND AMADOR CANAL Company, Plaintiff, 
Us. 


PLYMOUTH CONSOLIDATED GOLD MINING Company ef a/s.. Defendants. 


Defendant, Plymouth Consolidated Gold Mining Co., may have 
until March 28th, 1885, to move or plead in above-entitled action, 
and the other defendants may have until same date. 

Feb. 24, 1885. 

McK UNE ann GEORGE, 
Att’ ys for 1 ifs. 


(Endorsed :) Filed April 20th, 1885. Wm. B. Hamilton, clerk, by 
W. W. Rhoades, deputy. 
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io Order of Removal. 


In the Superior Court of the County of Sacramento, State of Cali- 
fornia. 


AMADOR AND SACRAMENTO CANAL Company, Plaintiff, 
US, 
PLYMOUTH CoNSOLIDATED GOLD Mintna Company, A. HAyWarp, E. 
L.. Monracomery, and Water 8S. HosBarr. 


On reading and filing the petition and bond in the above-entitled 
action it is hereby ordered that no further proceedings be taken in 
this court, and that the above-entitled sult be, and the same is hereby, 
ordered and directed LO be removed into the next circuit court of 
the United States for the ninth circuit, district of California. 

Dated this — day of April, A. D. 1885. 

T. B. McFARLAND, Judge. 
[SEAL. | Attest: WM. B. HAMILTON, Clerk. 


(Endorsed :) Filed April 15th, 1885. Wm. B. Hamilton, clerk, by 
W. W. Rhoads, deputy. 


74 Certificate to Transcript. 


OFrFICE OF THE CoUNTY CLERK, 
COUNTY OF SACRAMENTO. 


I, William B. Hamilton, county clerk of the county of Sacramento, 
and ex-officio clerk of the superior court held-in and for said county 
and State aforesaid, hereby certify that I have compared the fore- 
going copies with the original papers and others therein and the en- 
dorsements thereon in the case of the Amador & Sacramento Canal 
Company against Plymouth Consolidated Gold Mining Company, 
A. Hayward, E. L. Montgomery, and Walter 8. Hobart, case No. 
2199, on file in my office, and that the same is a full, true, and cor- 
rect copy of such originals and of the whole thereof. 

Attest my hand and the seal of said court, this 29 day of April, 
A. D. 1885. 


SEAL. | WM. B. HAMILTON, Clerk. 
(t Stipulation. 
Stipulated — the copy of certain rules of the superior court herein 


contained were filed, at request of the plaintiff, without the knowl- 
edge or consent of the defendants or their attorneys, or either of 
them, and without any order of court directing the same. 
McKUNE & GEORGE, 
Alty’s for PUff. 


(Endorsed :) U.S. circuit court. Transcript. Filed May 19, 1885. 
L. 8. B. Sawyer, clerk. 
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76 Notice of Motion to Remand. 


In the Cireuit Court of the United States in and for the 9th Circuit, 
: | District of California. 


AMADOR and SACRAMENTO CANAL ComMPAny, Plaintiff, 
vs. 


PiymMoutH CoNsoLIDATED GoLp Minina Company, A. Haywarp, E. 
L.. MontGcomery, and W. 8S. Hopart, Defendants. 


To John H. Boalt, Esq., attorney for defendants : 

Take notice that at the opening of said court on the 29th day of 
June, 1885, or as soon thereafter as the matter can be be reached, we 
will, on behalf of plaintiff, move said court to remand the said suit 
to the superior court in and for the county of Sacramento and State 
of California for further trial on the grounds and for the reasons 
following: | 


[. 
That the said suit does not really or substantially involve a 
Vi dispute or controversy properly within the jurisdiction of said 
circuit court. 
I. 


Because the said corporation, defendant, did not make or file its 
petition in said State court for the removal of said suit into the said 
circuit court either before or at the time at which said cause could 
be first tried, or before the trial thereof, and such petition was hot 
filed within the time preseribed for it by section 3 of the aet of Con- 
gress passed March 5d, 1875, entitled An act to determine the juris- 
diction of circuit courts of the United States, and to regulate the re- 
moval of causes from State courts, and for other purposes, and be- 
cause said petition was not filed until after there had been a trial 
upon the demurrer of the said corporation, defendant, to the plain- 
tiff’s complaint in said State court. 


ITI. 


Because the defendants did not all join in said petition for re- 
moval. 
lV. 
Because the defendants are not all residents or citizens of States 
other than California, and it does not appear that the parties defend- 
ants to said suit were or have been wrongfully joined as such. 


V. 
78 It does not appear from the record and papers on file in 


said circuit court that there is a controversy which is wholly 
between citizens of different States which can be tried and which 


- -_ —_ ee 


fy 


VS. THE AMADOR AND SACRAMENTO CANAT CO. 31 


can be fully determined between them without involving necessarily 
a trial of the whole case as to all of the defendants. 


On the hearing of said motion we will rely on and read in eyi- 
dence— 

1. ‘The transcript and record on file in said circuit court In said 
cause. 

2. Answer of the plaintiff to the petition of the corporation defend- 
ant for a removal herewith served. 

3. Affidavits of J. H. McKune, W.F. George, and Jennie B. Ritter 
herewith served: and 

4. Also offer oral evidence. 

Respectfully, McKUNE ann GEORGE, 
Attys for Plaintiff. 


(Endorsed :) Filed June 17, 1885. L.S. B. Sawyer, clerk, by F. D. 
Moncton, deputy clerk. 


79 At a stated term, to wit, the July term, A. D. 1885, of the 


circuit court of the United States of America of the ninth 
judicial circuit in and for the district of California, held at the 
court-room, in the city and county of San Francisco, on Monday, 
the 27th day of July, in the year of our Lord one thousand eight 
hundred and eighty-five. 


Present: The Honorable Lorenzo Sawyer, circuit judge. 


Cert. Copy — Order. 


AMADOR AND SACRAMENTO CANAL COMPANY | 
vs. -No. 3694. 
PrymMoutH CONSOLIDATED GOLD MINING Company et al. 


This cause, heretofore argued and submitted to the court for con- 
sideration and decision upon the motion to remand same to the 
superior court of the county of Sacramento, State of California, havy- 
ing been duly considered it is ordered that said motion be, and the 
same hereby is, granted, and the above-entitled cause remanded to 
said superior court with costs. It is further ordered that a stay of 
proceedings herein be granted for five days. 


SO (Endorsed. ) 


I hereby certify that the foregoing is a full, true, and correct copy 
of an original order made and entered in the above-entitled cause. 
Attest my hand and the seal of said circuit court, this 27th day of 
July, A. D. 1885. 
[| SEAL. ] L. 8. B. SAWYER, Clerk. 


Filed July 27, 1885. 
L.S. B. SAWYER, Clerk. 


Os. dee Sy Fae 
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81 , Clerk’s Certificate. 
| Unirep Srates oF AMERICA: 
: Circuit Court of the United States, Ninth Circuit, District of Cali- - ' 
fornia. | 
AMADOR AND SACRAMENTO CANAL CoMPANY | 
4 vs. 
: PLYMOUTH CONSOLIDATED GOLD MINING Company et al. l 
: ' 
; I, Lorenzo 8S. B. Sawyer, clerk of the circuit court of the United 
4 States, of the ninth judicial circuit within and for the district of 
u California, do hereby certify that the foregoing papers hereto an- 
; nexed constitute the motion roll in the therein entitled action. 
: Witness my hand and the seal of said circuit court, this 27th day 
; day of July, A. D. 1885. 
; [SEAL. | L. S. B. SAWYER, Clerk. 

(Endorsed :) Motion roll. Filed July 27, 1885. L. 8S. B. Sawyer, 

clerk. 
Order Allowing Appeal. 
) 82 At a stated term, to wit, the July term, A. D. 1885, of the 


circuit court of the United States of America of the ninth 
judicial circuit, in and for the district of California, held at the 
court-room in the city and county of San Francisco on Friday, the 
dist day of July, in the year of our Lord one thousand eight hun- 
dred and eighty-five. 

Present: The Honorable Lorenzo Sawyer, circuit judge. 


AMADOR AND SACRAMENTO CANAL COMPANY 
b- D8. 
PitymoutH CoxsoLIDATED GOLD MINING ComMPANY et al. 


Qn motion of J. H. Boalt, Esq., of counsel for the defendants, it is 
ordered that an appeal from the order made and entered herein 
remanding the above-entitled cause to the superior court of 
83 the county of Sacramento, State of California, to the Supreme 
Court of the United States, be, and the same hereby is, al- 
lowed, and that a certified transcript of the pleadings, stipulations, 
and proceedings be forthwith transmitted to the Supreme Court of 
the United States upon the appellant giving a bond in the sum of 
five thousand dollars. 


84 Bond on Appeal. 
In the Supreme Court of the United States. 


AMADOR AND SACRAMENTO CaNAL Company, Appellee, 
US. 
PLymMoutTH CONSOLIDATED GoLD MiIntinac Company, A. HAayWaARD, 
and E. LL. MonrgomMery and Water 8. Hopart, Appellants. 


Know all men by these presents that we, William Sharon and 
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Walter E. Dean, are held and firmly bound unto Amador and 
Sacramento Canal Company, the above-named appellee, in the 
sum of five thousand dollars, gold coin of the United States of 
America, to be paid to said Amador and Sacramento Canal Com- 

pany, its successors or assigns; to which payment, well and 
85 truly to be made, we bind ourselves and each of us, jointly 

and severally, and our and each of our heirs, executors, and 
administrators, firmly by these presents. 

[In witness whereof we have hereunto set our hands and affixed 
our seals, this thirty-first day of July, A. D. 1885. ) 

The condition of this obligation is such that whereas the above- 
named Plymouth Consolidated Gold Mining Company has taken an 
appeal to the Supreme Court of the United States to reverse the order 
made and rendered by the cireuit court of the United States of 
America of the ninth judicial circuit in and for the district of Cali- 
fornia, in the cause entitled “Amador and Sacramento Canal Company, 
plaintiff, versus Plymouth Consolidated Gold Mining Company, A. 
Hayward and E. L. Montgomery and Walter S. Hobart, defendants,” 
(No. 3594,) remanding said cause to the superior court of the county 

of Sacramento, State of California, which said order was filed 
86 and entered of record in said circuit court on the twenty- 
second day of July, A. D. 1885: 

Now, therefore, if the above-named Plymouth Consolidated Gold 
Mining Company shall prosecute its said appeal to effect, and 
answer all costs and damages if it shall fail to make good its plea, 
then this obligation shall be void; otherwise to remain in full force 
and virtue. 


W. E. DEAN. SEAL. 


Signed, sealed, and delivered in the presence of— 


EDW’D CHATTIN. 


Unirep Srares oF AMERICA, | 
District of California, j 


William Sharon and Walter E. Dean, being duly sworn, each 
for himself, says: That he is a householder within the district afore- 
said and that he — worth the sum of five thousand dollars in gold 

coin of the United States of America, exclusive of property 
87 exempt from execution, and over and above all his just debts 


and liabilities. 7 
WM. SHARON. 
W. E. DEAN. 
Subscribed and sworn to before me, this 31st day of July, 1885. 


[SEAL.] EDW’D CHATTIN, 
Notary Public. 


WM. SHARON. a 4 


88 


Endorsed: The form of the within bond and the sufficiency of the 
sureties thereon is hereby approved. (Signed) Lorenzo Sawyer, U. 
S. circuit judge, 9th circuit. Filed July 31, 1885. L.S. B. Sawyer, 
clerk. 
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88 In the Circuit Court of the United States for the District of 
California 


AMADOR AND SACRAMENTO CANAL COMPANY 
VS, 
PLYMOUTH Ciacci ATED GoLp Minina Company, A. HAYWARD and 
E. L. MonrGcoMery and Wa Lrtrer S. Hopart. 


I, L. S. B. Sawyer, clerk of the circuit court of the United States 
of America of the ninth judicial circuit, in and for the district of 
California, do hereby certify the foregoing eighty-seven written pages, 
numbered from 1 to 87, inclusive, to be a full, true, and correct copy 
of the record and of all proceedings in the above and therein en- 

titled cause, and that the same together constitute the tran- 
89 script on appeal to the Supreme Court of the United States 
in said cause. 

Attest my hand and the seal of said circuit court this 25th of Au- 
gust, A. D. 1885. 

[The Seal of the Circuit Court, District of Cala.] 


L.S. B. SAWYER, Clerk. 


90 UNITED STATES OF AMERICA, 88: 
To Amador and Sacramento Canal Company, Greeting: 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 
ington, in the District of Columbia, on the second Monday of Octo- 


ber, A. D. 1885, pursuant to an order made by the circuit court of 


the United States, ninth circuit, district of California, allowing an 
appeal from an order remanding a cause, wherein Plymouth Con- 
solidated Gold Mining Company, A. Hayward, E. L. Montgomery, 
and Walter 8. Hobart are defendants and appellants and you are 
plaintiff and appellee, to show cause, if any there be, why the said 
order remanding the said cause mentioned should not be corrected, 
and speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Lorenzo Sawver, judge of the circuit court 
of the United States, ninth circuit, this 31st day of July, A. D. 1885, 
and of the endependence of the United States the one hundred and 
tenth. 

| The Seal of the Circuit Court, District of Cala. ] 

LORENZO SAWYER, 
United States Circuit Judge, Ninth Cireutt. 


91 Due service of the within citation admitted August 22, 1885. 
McK UNE & GEORGE, 
Attorneys for Plaintiff & Appellee. 


[Endorsed:] 3694. Original. Inthe Supreme Court of the United 
States. Plymouth ¢ ‘onsolidated Gold Mining Company et al., def’ts 
and appellants, vs. Amador and Sacer: mento Canal Company, pl ff 
a Citation. Filed August 22,1885. L. 8. B. Sawyer. 
clerk. 
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92 In the Circuit Court of the United States, Ninth Circuit, 
District of California. 


AMADOR AND SACRAMENTO CANAL Company, Plaintiff, 
v8. 
PLYMOUTH CONSOLIDATED GoLp Mintna Company, A. > No. 3694. 
Hayward, E. L. Montgomery, and Walter 8. Hobart, | 
Defendants. 


Be it remembered that on this 20th day of July, A. D. 1885, the 
motion of above-named plaintiff to remand the above-entitled cause 
to the superior court of the county of Sacramento, State of California, 
from which said last-named court said cause had been removed to 
said circuit court on the petition of said defendant, Plymouth Con- 
solidated Gold Mining Company, coming on regularly to be heard 
on the said petition of said defendant, the transcript of the record 
in said superior court, and said motion to remand. After argument 
of counsel the court, having considered said motion on the 27th day 

of July, A. D. 1885, rendered its decision on said motion and 
93 made and entered an order in said cause remanding the said 

cause to said superior court of the county of Sacramento, 
State of California. 

Which said decision and order is in the words and figures fol- 
lowing, to wit: 


At a stated term, to wit, the July term, A. D. 1885, of the cireuit 
court of the United States of America, of the ninth judicial circuit 
in and for the district of California, held at the court-room in the 
city and county of San Francisco, on Monday, the 27th day of July, 
in the year of our Lord one thousand eight hendied and eighty- 
five. 

Present: The Honorable Lorenzo Sawyer, circuit judge. 


AMADOR AND SACRAMENTO CANAL CoMPANY ) 


vs. No. 3694. 
PityMoutH CONSOLIDATED GOLD MINING CoMPANY. eft al. | 


This cause, heretofore argued and submitted to the court for 
consideration and decision upon the motion to remand same to 
the superior court of the county of Sacramento, State of Cali- 
94 fornia, having been duly considered, it is ordered that said 
motion be, and the same hereby is, granted, and the above- 
entitled cause remanded to said superior court with costs. It is fur- 
ther ordered that a stay of proceedings herein be granted for five 
days. 

To which decision and order,so made and entered, said defendant, 
Plymouth Consolidated Gold Mining Company, by its counsel, then 
and there duly excepted. And defendant, Plymouth ( ‘onsolidated 
Gold Mining Company, now assigns as reasons for its exception to 
said decision and order remanding said cause the following: 

That said court erred in granting said motion and remanding said 
cause to said superior court of the county of Sacramento, State of 
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California, and in not overruling said motion and retaining said 
cause for trial in said circuit court. 

Wherefore said defendant prays that said order remanding said ‘ 
cause to said superior court of the county of Sacramento, State of 
California, for trial, be reversed, and said cause retained in said a 

circuit court of the United States, ninth circuit, district of 


95 California, for trial. 
JOHN H. BOALT, - 
Attorney for Defendant. f 

Endorsed on cover: California C.C. U.S. No. 949. The Ply- 

mouth Consolidated Gold Mining Company ef al., appellants, vs. : 
The Amador and Sacramento Canal Company... Filed September | 
14, 1885. | 
| 
' 
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IN THE 


Supreme Court 


OF THE 


UNITED STATES, 


THE PLYMOUTH CONSOLI- 
DATED GOLD MINING 


COMPANY, ET ALs., 
Appellants, 


US. , 

THE AMADOR AND SAC- 

RAMENTO CANAL COM- 
PANY, 


No. 949. 


Appellee. 


Statement of Facts. 
This is an appeal from an order remanding a 


cause to the State Court. 


L 2 ] “7 
A question having arisen as to whether the x 
error complained of was properly reviewable on 
appeal or by writ of error, both methods of pro- 
cedure have been, for sake of precaution, em- \ 
ployed ; and besides this appeal, there is a writ of j 


error pending relating to the same order. 


The appeal involves two questions: Firs¢ was 
the case such an one as is properly re novable un- ij 
der the act of March 3d, 1875; and Second was : 


the removal made in time ? 


To avoid confusion, the facts essential to a de- 


termination of these questions will be stated sep- 


arately. 
I, 
NATURE OF THE SUIT. 
The plaintiff is a California corporation. yr 


The defendant Plymouth Consolidated Gold 
Mining Company is a New York corporation, and 
of the other defendants, W.S. Hobart is a citizen of 
Nevada, A. Hayward and E. L. Montgomery are 


citizens of California. 


C3] 
The plaintiff alleges that it is the owner of a 
certain canal or ditch in the complaint described; 
that the defendant corporation is the owner of 
two certain gold quartz mills at Plymouth, Ama- 
dor County, California, and also of a certain val- 
ley, through which runs a creek which intersects 
the canal of plaintiff; that the defendants have 
used the mills in the business of crushing gold- 
bearing quartz rock with large quantities of water, 
taken from the Moquelumne river and have used 
the creek as a dumping place for tailings and other 
debris formed by the working of said mills; that 
these tailings and debris have flowed through the 
creek into plaintiff's ditch, and have deposited 
therein large quantities of sand, silt, etc., rais- 
ing the bed of the ditch and obstructing and damag- 
ing it; that plaintiff has sought to prevent the 
injury by constructing dams, but with partial suc- 
cess only, and has been compelled at divers times 
to employ large forces of laborers to clear the canal 
of sand, and has sustained other injuries; that by 
reason of these wrongful acts plaintiff has sus- 
tained damages in the sum of of $25,000.00; that 


defendants threaten to continue their wrongful 


[4] 


acts; that defendants also, by means of mining in 
the creek referred to, pollute the waters so flowing 
to the canal of plaintiff. | Wherefore plaintiff 
prays for an injunction and for $25,000.00 dam- 


ages. 


The defendants answered separately. Defen- 
dant corporation Plymouth Consolidated Gold 
Mining Company admits its ownership of the 
mills mentioned in the complaint, but denies that it 
has used or does use the same or either of them in 
connection with the other defendants impleaded 
with it, and avers that it has used and uses said 
mills for its own sole and exclusive use and bene- 
fit, and without any connection or combination 
with the other defendants or either of them, and 
that it has no connection or relation with them or 
either of them, except that defendants Hayward 
and Hobart are two of its seven directors, and de- 


fendant Montgomery is the Superintendent of its 
mines and mills. The answer then presents other 


defences and among them an affirmative defence 
consisting of certain alleged agreements and un- 


derstandings between the plaintiff and the prede- 


[5] 
cessor in interest of the corporation defendant, by 
reason of which it claims to have been licensed to 
discharge its tailings and debris in manner and 


form as complained of. 


The other defendants in their answer deny the 
allegations of the complaint relating to them, and 
deny that they or either of them, in connection 
with corporation defendant or otherwise have 
committed any of the alleged wrongful acts in the 


complaint set forth. 


The petition for removal shows that the cor- 
poration defendant was and is the sole owner and 
user of the two mills mentioned in the complaint 
and the only defendant using the stream or creek 
mentioned in the complaint, and the only defen- 
dant using any water in said mills, or discharging 
water into said creek. It then sets up the citizen- 
ship of the parties and avers that there is in the 
suita controversy wholly between citizens of dif- 
ferent States, to wit: between plaintitf and defen- 
dant corporation, and between them only; that 


the other defendants are not, nor is either of 


[ 6 ] 

them, a necessary or proper defendant to the suit, 
and that they are nominal parties without any in- 
terest in the controversy; that they are sham de- 
fendants, sued with the petitioner in said action with 
the design of preventing the removal of the cause 
into the Federal Court by the petitioner, the real 
defendant therein; that all the acts and greivances 
complained of; were, if done at all, the sole acts of 
the petitioner, with other allegations to the like 
effect. 


[] 


TIME OF REMOVAL. 


Complaint filed in Superior Court of the County, 
of Sacramento, January 13th, 1885. (Transcript, 
folio 8). 


Complaint served in Amador County on de- 
fendant corporation February 5th, 1885, and on 
defendant Montgomery February 4th, 1885 (folios 
11 and 12), and in San Francisco City and County 
on defendant Hayward February 14th, 1885 
(folio 9). — 


Defendant Hobart was never served at. all. 


The Sheriff's return, which was filed April 13th, 


t 
Y 


ee 


[7] 
1885 (folio 14), shows that ke was unable to find 


Hobart, but learned that he was then in Mexico 
(folio 10). 


By the terms of the summons (folio 14) all the 
This 
gave defendant Piymouth Con. G. M. Co. until 


defendants served had thirty days to answer. 


March 7th, Montgomery until March oth, and 
Hayward until March 16th. 
defendants had their time to plead extended by 


These last-named 


stipulation until April 3d, 1885 (folios 72 and 67). 


Hobart first appeared April 3d, 1885, when a 
demurrer was filed for him and defendants Hay- 
ward and Montgomery, and a separate demurrer 
for defendant corporation. 


The rules of the State Court provided that the 
law calendar should be heard on Monday of each 
week, and should be made up of such mattefs as 
the Clerk had been directed to place on it by any 
party to the proceeding before five o’clock of the 
preceding Friday (folio 68). 


Monday, April 6th, the demurrers filed the pre- 
ceding Friday were called up and the defendants 
withdrew their demurrers and were allowed ten 
days to file answers (folio 23). 


[8] 


Separate answers were filed April 15th, 1885 


(folios 41 and 51). 


On the same day the petition for removal was 
filed (folio 62) and the order of removal made and 
filed (folio 73). 


After the removal of the cause to the Federal 
Court upon motion of counsel for plaintiff the 
cause was remanded to the State Court, and from 


that order this appeal was taken. 
ASSIGNMENT OF ERRORS. 


The Court erred in granting the motion to re- 
mand said cause, and in not overruling said mo- 
tion, and retaining said cause for trial in said 


Court : 


1st. Because the record shows that said cause 
was removable under the Act of Congress ap- 
proved March 3d, 1875, entitled an ‘‘Act to de- 
termine the jurisdiction of the Circuit Courts of 
the United States, and to regulate the removal of 
causes from State Courts, and for other purposes.’’ 


e ‘ ~~ 
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2d. Because the record shows that the indi- 
vidual defendants joined as defendants with the 
corporation defendant in said action were sham 
defendants. 


ARGUMENT. 
I. 


The Petitioner in the State Court had the 
right to remove the cause into the Federal Court. 


The nature of the action can only be ascertained 


from the pleadings and petition tor removal. 


These conclusively show that the controversy 
was one wholly between citizens of different States, 
to wit : between the plaintiff, a California corpora- 
tion, and the defendant, the Plymouth Consolid- 
ated Gold Mining Company, a New York cor- 


poration. 


The complaint alleges facts which, taken to- 
gether, may be assumed to constitute trespass. on 
the case. The place where the alleged wrongful 
acts are alleged to have been committed is charged 
to be the property of the corporation defendant. 
The corporation is averred to be the owner of the 
mills, and to have possession of the valley into 


[ 10] 


which the the tailings are discharged. No con- 
nection or combination is alleged between the cor- 
poration defendant and the individual defendants. 
After the preliminary allegations showing the prop- 
erty belongs to the corporation defendant alone, 
the individual defendants are made such by the 
simple process of putting the word defendant in 


the plural. 


The answer of the corporation defendant meets 
the charges of the complaint and satisfactorily ac- 
counts for the cause of action contained in it. The 
substantial acts complained of are admitted and 
the defence of license put forward. The defence 


is, in short, confession and avoidance. 


But the corporation defendant denies that any 
of these acts have been committed by it in connec- 
tion or combination with the other defendants, or 
either of them, and avers that the mills have been 
run and the water used by the corporation alone, 


and for its sole and exclusive benefit. 


The individual defendants deny that they, or 
either of them, have or has committed any of the 
acts complained of, either in connection with the 


corporation defendant or otherwise, or at all. 


[ir] 


The petition denies that the individual defend- 
ants have any interest in the controversy, and 
avers on information and belief that they are sham 
defendants, and sued with it for the express pur- 
pose and intent of attempting to prevent the ree 
moval of the cause by tt into the Federal Court. 


(Transcript, folio 56.) 


It is evident that Congress intended that the 
truth of the allegations necessary to show a case 
for removal should be deemed admitted until they 
were directly attacked in the Federal Court by 
plea or otherwise. The sufficiency of these alle- 
gations is, of course, quite a different matter, but 
it was necessary to assume the verity of the facts 
allezed, because otherwise a removal would be 
practically impossible. Accordingly, the Circuit 
Court is given power to compel the State Court 
to make return of the record and to complete the 
removal, and this without examining into the truth 
of the facts alleged in the petition so as to deter- 
mine whether a diversity of citizenship or other 
cause of removal therein set forth be well founded 


or not, 


But to prevent any injury which might arise 


from this necessary omission to first pass upon the 
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verity of the facts alleged as:a cause for removal, 
Congress provided, frst, That the removing party 
should give a bond conditioned to pay all costs in 
the event that the Circuit Court should determine 
that the cause was wrongfully or improperly re- 
moved ; and, second/y, That at any time after such 
removal, when it shall appear that the suit does 
not really and substantially involve a controversy 
within the jurisdiction of the Federal Court, or 
that it has been collusively or improperly removed, 
the Court shall proceed no further, but shall dis- 
miss or remand the cause-and make such order as 


to costs as shall be just. 


This provision of the Statute has been several 
times passed upon by this Court, and the Circuit 
Judges have been here more than once admonished 
to remand or dismiss a cause upon their own mo- 
tion when at any time during the proceedings it 
appears to have been wrongfully or improperly 
brought before the Federal Court. 


We have, then, an effective and consistent sys- 
tem by which removals may be made, and if made 
improperly, the injury done by them may be com- 
pensated. When the petitioner makes out a suf- 
ficient cause for removal, the essential facts al- 
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leged by him will be for the purpose of removal 
deemed to be true ; but if, after the case has been 
removed to the Circuit Court, it turns out that the 
facts are not true, then the cause will be at once 
remanded or dismissed, and the petitioner or his 
securities will be compelled to pay all the costs 
caused by the removal. 


We turn now to the case at bar. 


- 


Certainly, if this suit had been commenced by 
the plaintiff corporation against the defendant 
corporation alone, if the letter “s” had been 
dropped from the word defendants in the com- 
plaint, then there could be no question what- 
ever as to the right of the corporation defendant 
to remove the cause into the Federal Court. 

The question now arises. can a plaintiff deprive 
a defendant of the right of removal by adding 
other and fictitious defendants who are citizens 


of the same State with plaintiff ? 


If he can, that is an end to the right of remov- 
al. The practice would be so easy and simple 


that it must immediately commend itself to uni- 


versal adoption. The plaintiff unites with the 


aie 
om einen 
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real defendant one or more fictitious defendants 
and retains them in the cause for a short time, 
until it has become too late to remove the cause, 
and then dismissing as to the fictitious defendants 
he proceeds to try in the State Court ‘a contro. 
versy wholly between citizens of different States ” 
in spite of all efforts of the real defendant to ex- 
ercise the right of removal which the statute gives 
him. He has thus succeeded by the  simpl- 
est of procedures, in absolutely nullifying an Act 
of Congress. [le has robbed his adversary of a 
right which the National Legislature has taken 


the greatest pains to preserve inviolate. 
The proposition refutes itself, and I shall as- 


sume that this Court will not so rule when such a 


case is properly presented. 


The requirements for such presentation are not 


far to seek. 

1. The facts must clearly and fully appear in 
the petition, and 

2. he petition must be consistent with the 
petitioners pleadings and with the admitted facts 


of the case. 


é 


© <Giemeeies m 


[15] 


It cannot be necessary that the petition should 
be consistent with a// the pleadings, because if it 
were, it would be only necessary to aver in the 
complaint that the contending parties were all 
citizens of the same State, and this would avoid 
the possibility of removal thereafter. But it zs 
necessary that the petition should be consistent 
with the petitioners’ pleadings, for otherwise the 
petition might make out a case for removal by ° 
simply stating a conclusion of law while the peti- 
tioner’s answer might disclose facts which would 
demonstrate that there was no just cause for it. 
So, also, and for the same reason it must be consis- 
tent with facts admitted by failure to deny allega- 
tions in the adverse pleadings, or by stipulation of 


counsel, or by testimony when the case has ad- 


vanced to a trial. 


It is respectfully submitted that these require- 
ments have been fully complied with in the case 
at bar, and that a case for removal has here been 


fully made out. 


The petition distinctly alleges that the con- 
troversy is wholly between the plaintiff and peti- 


tioner, and that the acts and grievances complain- 
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ed of, if any such were done, were the sole acts 
of the petitioner, and that neither of the other 
defendants is an actual real or necessary party, 
but that they are all sham defendants and have 
been sued with the petitioner for the purpose of 


depriving it of its right of removal. 


If these allegations are true, then certainly pe- 
titioner has made out its case; but as we have 
seen, these allegations being essential to a removal, 
like allegations of a diverse citizenship, will be 
deemed to be true (unless contradicted by the pe- 
titioner’s pleadings or by admitted facts) until 
otherwise determined in the Federal Court. The 
petitioner makes them at its peril. If the other 
defendants are not sham, if either or any of them 
properly belongs in the case, then the Circuit 
Court will remand the cause as soon as this ap- 
pears, and make a just order as to costs against 
the petitioner who has thus wrongfully removed 
its cause. If, on the other hand, the allegations 
are true and plaintiff is really seeking in this way 
to deprive the petitioner of its right of removal, 
it would be monstrous thus to enable it to profit 


by its own wrong. 
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Arapahoe Co. vs. Kansas P. R. Co., 4 Biss., 277. 


Central Trust Co. vs. Wabash, StL. @& P. R. 
Co., 25 Fed. Rep., 69. 


Clarkhuff vs. Wisconsin 1. & N. R. Co, 26 
Fed. Rep., 7. 


The petition is entirely consistent with the pe- 
titioners answer, and with the answer of the other 
defendants as well. It is even consistent with the 
complaint itself in so far as it satisfactorily ac- 
counts for the cause of action therein stated, and 
shows that the participation of the other defen- 
dants which it denies was at least unnecessary 


and improbable. 


[In both respects this ‘case materially differs 
from the case of Pzvie vs. Tvedt, (115 U.S., Rep. 
41) on the authority of which the. order of re- 
mand here appealed from was made. That case 
was then recently decided and neither Court nor 
counsel had access tothe transcript. Pzrzevs. 7 vedt 
was an action for malicious prosecution brought 
by plaintiffs, citizens of the State of Minnesota, 
against Pirie, Scotts and McLeish citizens of the 


State of Illinois, and their attorneys, Wood & Sti- 
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les, citizens of the State of Minnesota. The com- 
plaint charged that defendants had maliciously 
conspired together, and without proper cause had 
brought suit and caused a writ of attachment to 
be issued and levied upon the stock of goods of 


plaintiffs to their great damage, etc. 


Wood & Stiles, the attorneys, answered separ- 
ately, and admitted that they had brought the 
suit and caused the attachment to issue, but they 
averred that they had done so under special in- 
structions.and at the special instance and request 
of the other defendants. Pirie, Scotts and Mc- 
Leish in their answer admitted that they had 
caused the suit to be brought and attachment to 
be levied, but justified on grounds immaterial 


here. 


Pirie, Scotts and McLeish removed the cause 
into the Federal Court. Their petition, after set- 
ting up the citizenship of the parties, simply alleged 
that there was in the action a controversy wholly be- 
tween citizens of ditferent States, which could be 
fully determined between them. The case went to 
trial before a jury in the Federal Court. At the 
end of plaintiff's case, the Court ordered a verdict 


iS 
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in favor of Pirie, Scotts and McLeish, the non- 


resident defendants, on the ground that they were 
not responsible for what their local attorneys had 
done without their knowledge or direction, This 
left the cause one between citizens of the same 
State. The Court set aside the verdict and re- 
manded the cause. 


The ditference between the two cases is at once 
apparent. The complaint here makes no allega- 
tions of conspiracy or confederation between the 
defendants. It does not show any connection 
whatever between them. The answers here of 
both resident and non-resident defendants deny 
that the resident defendants had anything to do 
with the acts complained of. _In the Pirie case the 
answer of the resident defendants admitted that 
they had personally committed the acts complained 
of, but justified on the ground that these acts were 
under special directions from and at the express 
instance and request of the non-resident defend- 
ants. In the end, the case went off on this point, 
the Court finding to the contrary that the non-res- 
ident defendants had not known of or directed 
the acts complained of. As to the petition, the 


divergence is still wider. There was no suggestion 


- 
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there that the non-resident defendants were the 
only real defendants, or that the resident defend- 
ants were sham parties, impleaded for the purpose 
of preventing a removal. On. the contrary, it was 
impliedly admitted that all the defendants were 
proper parties to the action, but it was claimed that 
since the non-resident defendants had a different 
defence from that of the resident defendants, there- 
fore, there was a controversy wholly between citi- 
zens of different States. On appeal, this Court held 
that there was but a single cause of action, and 
that was the alleged malicious prosecution of the 
plaintiffs by all the defendants acting in concert, 
and that the plaintitfs might have sued each de- 
fendant separately or all jointly, and. had a right 
to elect which course to pursue. The decision 
must be taken in connection with the facts of the 
case decided, and it ts certainly very far from de- 
ciding that a plaintitf may join sham parties as 
defendants in his suit for the ‘purpose of prevent- 
ing a removal, and then afterwards, when the sham 
defendants answer, denying any connection with 
the suit, and the real defendant answers, confess- 
ing and avoiding the accs complained of, no re- 


moval can be made, because, in one, sense all 


the answers are defences in the same controversy. 


—~~* 


ow 
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| do not place the right of the corporation de- 
fendant in this case to remove the cause upon the 
ground that its defence is a separate defence from 
that of the other défendants, nor do | claim that 
a separate defense necessarily makes a separable 
controversy. There might easily be a case in 
which, as in //yde vs. Ruble, 104 U. S., there are 
several defendants having separate defences to 
the same action, and yet no one of them. might 
have the right of removal because no one of them 


had a separable controversy. 


The point in this: case is that there is dut one 
real controversy and but one real defendant. The 
other defendants are sham. The petitioner here 
has averred the fact so to be, and has supported 
this averment by a sufficient bond, and until this 
averment is overthrown in the Circuit Court it 


stands as true. 


The right of this corporation defendant to re- 
move the cause rests squarely on this proposition, 
and so faras I have been able to learn this pre- 


cise point has never yet been presented to this 


Court. 


ee a Oe 
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There remains one other point to be considered 


before leaving this branch of the case. 


Both the petition and answers admit that the 
individual defendants are officers of the corpora- 
tion defendant. Hayward and Hobart are two of 
its seven Directors, and Montgomery is the Su- 


perintendent of its mines and mills. 


It may be claimed that this gave the plaintiff 
the right to join them with the corporation de- 
fendant in this suit, and that the omission to allege 


their relation to the corporation in the complaint 


is made good by the admission in the answer. 


But even if this were so, the plaintiff could not 
make use of the admission without the qualifica- 
tion with which it is accompanied. This is, that 
the defendants Hayward and Hobart have no in- 
terest in the controversy, except as officers or 
shareholders, and the defendant, Montgomery, has 
no interest whatever, and that the acts and 
grievances complained of, if any such were done 


were the sole acts of the petitioner. 
This is a. suit in equity. The prayer of the 
complaint is that the defendants, “and each of 


them, their agents, servants and employees be 
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enjoined,” etc. An injunction ayainst the corpor- 
ation, if obtained, would reach all the other de- 


fendants as officers or agents of the corporation. 


It has been repeatedly held that in a suit of 
this kind the officers or agents of a corporation 
are merely nominal parties, and the fact that their 
residence is the same as that of plaintiff will not 


defeat a removal. 


Hatch vs. Chicago, R. 1. & P. R. R. Co., 
ef als., 6 Blatch, 105. 


National Bank of Lyndon vs. Wells River 
Manufacturin, Co., et als., 7 Fed. Rep., 


750. 


Mayor, etc.. of N.Y. vs. N. F. Steamboat 
lransfer Co., et als., 24 Fed. Rep., 817. 


See also Morton vs. Superior Cl. of Tulare 
— Co., 65 Cal., 496. 


If it is suggested that while the suit at bar is 
primarily a suit in equity, still the complaint also 


partakes of the nature of an action at law for 
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damages for an alleged trepass, and that in the 


action at law the officers of the corporation might 
be proper parties, although not proper on the 
equitable side, the reply is, frst, their official 
position would not ne ussarily make them proper 
parties, and if as officers or agents of the corpor- 
ation they had committed any specific acts which 
would have rendered them liable, it was the duty 
of the plaintiff to have so alleged them so that 
they could have been met in the answer or peti- 
tion. The mere fact that a corporation cannot 
perform any act except through natural persons 
does not make all of its officers or ayents respon- 
sible for its wrongful acts. It is familiar law, and 
is distinctly laid:down in the Civil Code of Cali- 
fornia, Section 2351, that ‘‘a sub-agent lawfully 
appointed represents the principal in like manner 
with the original agent, and the original agentis not 
responsible to third persons for the acts of the sub- 


agent.” 


As the case now stands theallegations of the peti- 


tion, that these defendants aresham parties, and 


that the corporation is the only real defendant, are 


sufficient tohold the case, at least until the contrary 


—s - 
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is shown, and, fAxa/ly, even if we are all wrong in 
this and it should be held that there is here an 
action at law as well as a suit in equity, and that 
the individual defendants are necessary parties 
to the former, although not to the latter, then it 
follows that there is here a separable controversy, 
to-wit: the suit in equity, and in this the plaintiff 
and the corporation defendant are the only real 
parties, and the case is removable under the 


second clause of Section 2 of the Act of 1875. 


Frazer vs. Fennison, 106, U.S. Rep., tgr. 


lime of vemoval. 
lhe case was removed in time. 


| here quote Section 73 of the Code of Civil 


Procedure of the State of California: 


“Sec. 73. The Superior Courts shall be 
‘always open (legal holidays and non-judicial 
‘days excepted), and they shall hold their ses- 
“ sions at the county seats of the several counties 


‘or cities and counties respectively. They shall 
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“hold regular sessions on the first Mondays of 


“ January, April, July and October, and special 


‘“ sessions at such other times as may be prescrib- 
‘ed by the Judge or Judges thereof; provided, 


‘ that in the City and County of San Francisco 


‘“ the presiding Judge shall prescribe the times of 


“ holding such special sessions.” 


This Section has beea construed by Hon. Cir- 
cuit Judge Sawyer, in the case of A/c Naughton 
mae. cea A, &.Ce., 10 Sew. 111. He 
there holds that “ the regular sessions of the Su- 
‘‘ perior Courts, commencing at regularly appoint- 
“ed periods, are substantially terms. They are 
“ terms, at least in my judgment within the reason 
‘and meaning of the Act of Congress, and this 
“ construction will be adhered to in this Circuit 


‘ until overruled in the Supreme Court.” 


rile adds, however, * it is by no means certain 
“that special sessions provided for in the Act the 


“ and in those cases where monthly calendars are 


‘‘ provided for by rule, such special and monthly 


‘sessions would not also be held to be terms 


“ within the meaningof the Act of Congress.” 


| 
| 
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The question was not essential in the case 
then decided, but it is believed that there is a 
very serious objection to giving to the statute the 
interpretation last suggested by the learned Judge 
of this Circuit. For under the statute it is as 
competent for the Judge of the Superior Court 
to prescribe the time for a special session by a 
simple order as by a settled rule. He may make 
this order at any time. The end of one term and 
the beginning of another would thus be solely 
within the mind of the Judge. Suppose now that 
litigants having the right to remove a cause had 
made the necessary preparations for so doing and 
this with proper dispatch, and then on coming 
into Court in the morning should discover that 
the Judge had of his own motion ended one term 
and begun another during the night. The con- 
struction established as the rule of this Circuit, 
that the regu/ar sessions are the terms contem- 
plated by the Act of Congress is certainly far more 
consistent with an orderly administration of the 
laws. 

But even assuming that the monthly calling of 
the trial calendar, as established by the rule of 
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Court (folio 70) was the beginning of a term, still 


the case was removed in time. 


For the first Monday of March, 1885, was 
Monday, the 2d day of March of that year. On 
that day the calendar of causes at issue was called. 
But the time for the defendant corporation to an- 
swer did not expire until the 7th of that month ; 
defendant Montgomery's time did not expire 
until the 6th; defendant Hayward's time did not 
expire until the 16th, and defendant Hobart had 
not been served at all. It is true that the parties 
served were given additional time by stipulation, 
but under no aspect of the case could this have 
prejudiced the plaintjff, or retarded the time of 
trial. or since the plaintitf had not made ser- 
vice of his summons, in time for the March cal- 
endar, the case could not have been called for trial 
on the calendar forthat term. Nor would it have 
been in time for the April term but for the volun- 
tary appearance of the defendant, Hobart, on the 
3d day of April. The case was removed on the 
15th day of April, which was in ample time, no 


matter whether the terms of Court are considered 


as quarterly or monthly. 
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But it is argued that since the demurrers, filed on 
the 3d day of April, were called upon the 6th, and 
then -withdrawn by defendants, the removal is 
too late; because the petition to remove was not 


filed before this time. 


But it will not be seriously contended ‘that a case 
is tried every time it is called for trial, and cer- 
tainly it cannot be tried when demurrers are placed 
on a law calendar for hearing, and withdrawn be- 
fore they are heard. The statute requires the 
case to be removed before /he ¢rza/, and it was 


complied with in this case. J/a/oy vs. Duden et 


als., 25 Fed. Rep., O7 3. 


Nor can the inference be drawn, that but for the 
extension of time to the defendants served, their de- 
murrers would have been filed, and heard before the 
April term. The inference is just the other way. It is 
obvious enough from the facts shown in the record, 
that plaintiff sought to prevent any removal by 
calling up the demurrers for trial before the re- 
moval could be effected, and that the demurrers 
were sacrificed by defendants, rather than give up 


this right to remove. 
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The demurrers were both general and special. 
To try them in the State Court was therefore to 
try the whole case, and under repeated decisions 
of this Court, such trial would have forfeited the 
right of removal. The corporation defendant, the 
only real defendant, desired to remove the cause 
into the Federal Court;.the individual defendants, 
who were merely nominal defendants, certainly 
had no interest in preventing the corporation, of 
which they were officers or stockholders, from 
exercising its right of removal. The same counsel 
appeared for all the defendants. Under these cir- 
cumstances it would be highly unreasonable to in- 
fer that the defendants, or any of them, would have 
pursued a course which was certain to defeat the 
object aimed at, and especially when it is con- 
sidered, that rather than surrender this object, the 
demurrers originally intended for trial in the Cir- 
cuit Court, were voluntarily withdrawn, and the 


defects in the complaint pointed out in them were 


waived. 


The defendants in this case were scattered from 


New York to Mexico, as the record shows. Con- 


sidering this fact, and that the plaintiff never pro- 
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cured any service at all upon defendant Hobart, and 


that but for his voluntary appearance, the case might 
not have been at issue until this time, the plaintiff 


certainly has no cause to complain of delay. 


Counsel for appellee has made a motion to af- 
firm the order appealed from on the ground that 


the question on which it depends is so frivivolous 


as not to need further argument, and has submit- 
ted his motion in the same brief in which he sub- 


mits the question of removal. 


Counsel for appellant on his part, also submits 


the motion without further comment. 


Respectfully submitted. 


JOHN H. BOALT, 


Or CouNSEL FOR APPELLANT. 
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No. 950. 


SUPREME COURT 


UNITED STATES. 


THE PLYMOUTH CONSOLIDATED 
- GOLD MINING COMPANY ET AL. 


Plaintiff in Error, 


VS. 


THE AMADOR and SACRAMENTO 
| CANAL COMPANY, 


Defendant tn Error. 


é. 
a 


BRIEF for PLAINTIFF in ERROR. 


en 
Ve 


JOHN H. BOALT, 


Counsel for Plaintiff in Error. 
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IN THE 


Supreme Court 


OF THE 


UNITED STATES, 


THE PLYMOUTH CONSOLI- 
DATED GOLD MINING 
COMPANY, ET AL., 

Plaintiff in Error, 
VS. 

THE AMADOR AND. SAC- 
RAMENTO CANAL COM- 
PANY, 

Defendant in Error. 


No. 950. 


The writ of error in this case was taken from 
the same order appealed from in case 949, and for 


the same errors assigned in the brief on file in that 


mo - 
tJ 
— 


. 
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case. By stipulation the record in this case 


| has not been printed. 
é Che Court is respectfully requested to accept 
4 
: and consider the brief, (with assignments of error) 
on file in case 949, in passing upon this case, and 
; the same is submitted upon said brief. 
: 
: Respectfully, 
z 
JOHN. H. BOALT, 
COUNSEL FOR PLAINTIFF IN ERROR. 
} 
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SUPREME COURT OF THE UNITED STATES. 


No. 949. 


PLYMOUTH CONSOLIDATED GOLD MINING COMPANY; 


APPELLANT, 
v. 


AMADOR AND SACRAMENTO CANAL CO., 
APPELLEE. 


BRIEF FOR APPELLEE and NOTICE OF MOTIONS. 


). H. McKUNE, 
Solicitor for Appellee. 
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In the Supreme Court of the United States. 


No. 494. 


Tne Prymourn Conxsoriparen Goin Maintne Co. rr a., Appellant, 
’ wR, 
Tue Amapor anp Sacramento Canat Company, Appellees. 
Facts. 

Suit in equity to restrain a trespass and incidentally to recover 
damages for past trespasses, commenced in a California State Court 
against four tort feasors. The plaintiff and two defendants being 
reside nts of California and two defendants residents of other States. 

Petition by the appellant to remove the case into the Cireuit Court 
of the United States, Ninth Cirenit, District of California, under 
Section 2 of the Act of 3d Mareh, 1875 (18 Stat. 470). 

Suit commenced in State Court January 13, 1885 (folio 1 to 9). 

Summons served on “ppe ‘ant February 5, 1885 (folio 11). 

Summons served on defendant, Montgomery, February 4, 1885 
(folio LL). 

Appearance of defendant, Hobart, entered by ae March 
28, 1885, and time to demur as to all defendants enlarged by stipu- 
lation to March 28, 1885 (folio 67). 

Time further extended by stipulation to plead or move on or be- 
fore March 28, 1885 (folio 72). 

The defendants filed demurrer in State Court April 3, 1885 (folios 
ID to LY). 

The case came on regularly to be heard on said demurrer, in the 
State Court, April 6, 1885 (folio 23), and the defendants withdrew 
their demurrer and took ten days to answer. 

April 15, 1885, the defendants answered and filed petition to re- 
move (folios 24 to 62). 

The rules of Court make monthly terms for setting cases for trial, 
and weekly sessions for hearing demurrers (folios 68 “et seq). 

After the record was filed in the Cireuit Court appellees moved 
to remand (folios 76 to 79). 

Motion vranted (folio 7). 


Arqument. 


The controversy is not wholly between citizens of different States. 
Sections 2 and 3. of Act Bd Mareh, 1875. Neither can the ease be 
wholly determined without the presence of all the parties. 


co eae anh: 
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The plaintiff in the State Court had a right to join all tort feagors 

guilty of doing the wrong. 
Dicey on ~ Parties, 449. 
Hillman v. Ne wington, 57 Cal. 56, and cases there cited. 

Such controversies are not severable at the instance of one wrong- 
doer, and the Cireuit Court did not err in remanding the case to the 
State Court. 

Smith v. Rives, 2 Sumner, 347. 

Ewe parte Andrews and Mott, 40 Ala. 644. 

Hyde v. Rubb, 14 Otto, 407. 

Corbin v. Van Brandt, 105 U.S. 395. 
_Prie v Tuedt, 115 U.S. 41. 

Ayers v. Wiswall, 112 U.S. 187. 

Stearin v. N. Y., 115 U.S. 248. 


I]. 
As to the right of a plaintiff to join all wrong-doers as defend- 
ants, see 
Sir John Ilayden’s Case, 11 ¢ ‘ake, D. 
Dicey on Parties, (436) 454. 
King v. Hoare, 13 M. & W. (505) 494. 
Cooly on Torts, 134. 
ITI. 
The petition was not filed either before or at the term at which the 
cause could be first tried. 
(a) The argument of a demurrer is a trial within the meaning of 
the Act. 
Alley v. Nott, 111 U.S S. 472. 
Schoaff v. Levy, 112 U. S. 711. 


(4) By the rules of Court the case could have been tried at the 
March Term, 1885, on demurrer, and the petition to remove was not 
filed till April. The fact that time to plead was enlarged by stipu- 
lation is no answer. 

Babbitt v. Clark, 108 U.S. 606. 
Pullman P. C. Co. v . Speck, 113 U.S. 54. 

(c) The act requires the petition to remove to be filed before the 
seta. We submit that when the case is regularly called for trial on 
demurrer, and to ese ape the argument, the de fendants withdrew their 
demurrer, it is then too late to tile their petition for re moval. 

The order rem: nanding should therefore be aftirmed. 


J. H. McKrune, 
Solicitor for Appellee. 
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In the Supreme Court of the United States. 


No. 949. 


Tuk PiyMovrn Consonmatrep Gotp Mintne Co. er an.. Appellant, 
“s, 
Tue AMApDoR AND SACRAMENTO CANAL Company, Appellee. 


To Plymouth Consolidated Gold Mining Company, appellant in 
said cause, and John H. Boalt, Esq., its solicitor, and to A. Hayward, 
K. L. Montgomery and Walter S. Hobart. 

Take notice that at the opening of said Court, on the 26th day of 
April, 1886, or as soon thereafter as the matter can be reached, [ will 
on behalf of the Amador and Sacramento Canal Company, appellee, 
move said Court, at the court room thereof, in Washington, D. C., to 
audvanece said cause on the calendar of said Court and.to submit the 
same for decision on the brief of the appellee, a copy of which is 
hereto attached. 

Also take notice that at the same time and place | will move said 
Court to affirm the order appealed from, on the ground that said 
appeal was taken for delay only, and because the question on which 
the jurisdiction depends is so frivolous as not to need further argu- 
ment, which motion will also be submitted on the brief hereto at- 
tached. 

ane Respectfully, 
Dated February”-—; 1886. J. H. McKuneg, 
Solicitor for Appellee. 


- ae 


In the Supreme Court of the United States. 
No. 950. 


Tue Prtymourn Consonipatren Gorn Mining Company ET AL.., 


Plaintiff in Error, 


OS, 


Tue AMADOR AND SACRAMENTO CAanaL Company. Defendant in Error. 


Brief on motion to dismiss writ of error. 

This case contains the same record removed into this Court by Ap- 
peal No. 949. 

The plair ntiff in error is not entitled to maintain two proceedings 
in this Court, to reverse the same order entered in the Cireuit Court. 
and as appeal is the tr remedy in a suit in equity for injunetion 
this case should be dismissed. 

J. H. McKuneg, 
Attorney for Defendant in Error. 


In the Supreme Court of the United States. 


No. 950. 


Prymoutru ConsoLipAtED Gotp Mintrne Company. Plaintiff in Error. 
8, 


Tur AMADOR AND SACRAMENTO CanaL Company. Defendant in Error. 


To Plymouth Consolidated Gold Mining ying plaintiff in 
error, and J. H. Boalt, mr its attorney, and to A. Hayward, FE. L. 
Montgomery and Walter S. Hobart. 

Take notice that on the 26th day of April, L886, at the opening of 
said Court, on that day or as soon thereafter as the matter can be 
reached, [ will, on behalf of the Amador and Sacramento Canal Com- 
pany, the defendant in error, move said Court at the eourt room 
thereof, at Washington, D. C., to dismiss the writ of error sued out 
in said cause, on the ground that the case made by the pleadings is 
a suit in equity, and appeal is the proper remedy. 

Said motion will be made and submitted on the printed brief of 
defendant in error, a copy of which is hereto attached. 

oe tespectfully, 
Dated February ~? > 1886. J. H. Mckwuner, 
Attorney for Defindant in Error. 
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1 Subpoena. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States, Ninth Circuit, District of Cali- 
fornia. In Equity. 


The President of the United States of America to John Mullan and 

Francis Avery, Greeting : 

You are hereby commanded that you be and appear in said cir- 
cult court of the United States aforesaid, at the court-room in San 
Francisco, on the first Monday of August, A. D. 1878, to answer a 
bill of complaint exhibited against you in said court by the United 
States of America, and to do and receive what the said court shall 
have considered in that behalf. And this you are not to omit, under 
the penalty of five thousand dollars. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 9th day of July, in the 
year of our Lord one thousand eight hundred and seventy-eight, 
and of our Independence the 102d. 

[SEAL. | L. S. B. SAWYER, Clerk, 
By J. F. OBELRNE, Dep’y CVs. 


Memorandum Pursuant to Rule 1, Supreme Court U.S. 


You are hereby required to enter your appearance in the above 
suit on or before the first Monday of August next, at the clerk’s 
office of said court, pursuant to said bill; otherwise the said bill will 


be taken pro confesso. 
L. S. B. SAWYER, Clerk, 
By J. F. O'BEIRNE, Dep’y Clerk. 


2 U.S. Marsuav’s Orrice, District of California. 

I hereby certify that I received the within subpeena on the 
9th day of July, A. D. 1878, and personally served the same on the 
9th day of July, A. D. 1878, by delivering to and leaving with John 
Mullan and Francis Avery, said de fendants, personally, a certified 
copy thereof at the city and county of San Francisco, in said dis- 
trict. 

San Francisco, July 10th, 1878. 
A. W. POOLE, U. S. Marshal, 
By D. W. C. STORY, Deputy. 


Endorsed: Filed July 10th,1878. L. 8. B. Sawyer, clerk, by J. F. 
O’Beirne, d’p’y cl’k. 
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y JOHN MULLAN ET AL. VS. THE UNITED STATES. 
3. Complaint in Equity. 


In the Circuit Court of the United States, Ninth Circuit, for the Dis- 
trict of California. 


Tue Unitrep States oF AMERICA 
v8. 
JoHN MuULLAN and FrRANcIs AVERY. 


To the honorable judge of the circuit court of the United States, ninth 
circuit, for the district of California: 
The United States of America, by Philip Teare, United States at- 
torney in and for the district of California, brings this its bill of com- 
laint against John Mullan, a citizen of the State of California, and 
Dotacie Avery, a citizen of the State of California. 
And thereupon your orator complains and says: 


I. 


That the following-described tract of land, to wit, the north half 
of section eight (8), in township one (1) north, range number one (1) 
east, Mount Diablo meridian, situated in Contra Costa county, State 
of California, and containing three hundred and twenty (820) acres 
of land, is now, and since the acquisition of California, by the United 
States has been, public land of the United States. 

That said tract of land, and the whole thereof; contains mines of 
coal and other valuable minerals, and that the same is, and always 
has been, mineral land, and was and is of no value whatever for 

agricultural purposes, but is valuable solely and only for the 
4 coal and minerals therein contained. That the matter in dis- 
pute in this action, exclusive of costs, exceeds the value of five 


hundred dollars. 
II. 


That the said tract of land and premises aforesaid were, on the 
thirtieth day of January, A. D. 1871, erroneously and wrongfully 
listed to the State of California by the United States, your orator, 
under the approval of the Secretary of the Interior of the United 
States, in list number nineteen of school indemnity selections, and 
in lieu of the east one-half of section sixteen (16), township two (2) 
north, range eight (8) west, Mount Diablo meridian, and under the 
following circumstances and as hereinafter related, to wit: 

That on the twenty-third day of August, A. D. 1868, the defend- 
ant, John Mullan, then and there well knowing that the said land 
and premises were mineral land, valuable solely for the coal and 
minerals therein contained, and designing and contriving unlaw- 
fully and fraudulently to obtain color of title thereto, applied to John 
W. Bost, then surveyor general of the State of California, under the 
provisions of an act of the Legislature of the State of California, en- 
titled “An act to provide for the management and sale of the lands 
belonging to the State,” approved March twenty-eight, A. D. 1868, 


to purchase and locate the said hereinbefore-described tract of land in 


-~—{ 
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lieu of the east one-half of section sixteen (16), township two (2) 
north, range eight (8) west, Mount Diablo meridian. 

That on the 25th day of August, A. D. 1868, the said John W. 
Bost, surveyor general as aforesaid, accepted the said application of . 

said defendant, John Mullan, upon the condition that if such 
5 location should be made and approved by the United States, 

it should be for the use and benefit of the said Mullan, on his 
complying with all and singular the conditions of the said act of the 
Legislature of the State of California approved March twenty-eighth, 
1868. 

That afterwards, to wit, on the twenty-seventh day of April, A. D. 
1869, the said John W. Bost, then being and acting as surveyor 
general of the State of California, certified that in accordance with 
the provisions of the said act of the Legislature of the State of Cali- 
fornia, approved March 28th, A. D. 1868, he had located as a por- 
tion of the school lands belonging to the State of California said 
three hundred and twenty (320) acres of public lands of the United 
States hereinbefore described, taken in lieu of the east one-half of 
section sixteen (16), township two north, range eight west, of Mount 
Diablo meridian, at the request and for the use of the said John 
Mullan. 

That afterwards, to wit, on the twenty-first day of May, A. D. 
1869, the said John W. Bost, then being and acting as surveyor 
general of the State of California and register of the State land 
office of the State of California, issued to the said defendant, John 
Mullan, a certain certificate of purchase, number nineteen hundred 
and thirty-five, from said State of California of said tract of land 
first herein described. 

That afterwards, and on the application of the agent of the said 
State of California, to wit, on the third day of January, A. D. 187], 
the said land and premises first herein described were erroneously 
listed as aforesaid by the United States to the said State of California, 
the same being embraced in list No. 19 of California school in- 
demnity selections, approved January third, A. D. 1871, as afore- 

said. 
6 That afterwards, to wit, on the twenty-eighth day of March, 

A. D. 1871, the said John Mullan executed and delivered to 
the defendant, Francis Avery, a transfer and assignment in writing 
of his the said John Mullan’s certificate of purchase, number nine- 
teen hundred and thirty-five, of said tract of land first herein de- 
scribed, which had been issued by the State of California to him on 
the twenty-first day of May, A. D. 1869, as aforesaid. 

That the said defendant, John Mullan, on the said twenty-erghth 
day of March, A. D. 1871, also by a certain instrument in writing, 
bearing date that day, sold, assigned, transferred, and set over to the 
said defendant, Francis Avery, all of his, the said John Mullan’s, 
right or cause of action against the corporation known as the Black 
Diamond Coal Mining Company, or any other company, or person 
or persons, for or because of, or on account of any waste or injury com- 
mitted upon said north one-half of section eight (8), township one 
(1) north, of range one (1) east, Mt. Diablo meridian, or for, or be- 
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cause of, or on account 6f the taking of coal therefrom or the taking 
of the rents, issues, profits, or esplees thereof. 

. Your orator further shows and complains that said assignment 
and transfer of the said certificate of purchase from the State of Cal- 
ifornia, so made by the said defendant, John Mullan, to the said de- 
fendant, Francis Avery, was merely colorable, and that. said defend- 
ant, Francis Avery, paid the defendant, John Mullan, little or no 
consideration whatever for said assignment and transfer, and that 
from that time the said Avery and the said John Mullan were 
jointly interested in the said enterprise, and combined, con- 
federated, and conspired together for the purpose of obtaining 
a patent from the State of California for the said land and premises. 

That said defendants, and each of them, at the time of said assign- 
ment and transfer, well knew that the said land and premises were 
mineral and coal land of the United States, and as that, as herein- 
after stated, the same could not be listed to the State of California 
by the United States or any of its agents or officers, and that a patent 
therefor could not lawfully issue to them, or either of them, by the 
State of California, and that the said defendants, and each of them, 
well knew that said land and every part and parcel thereof was not 
agricultural in its nature or quality, and could not be used for agri- 
cultural purposes, and that the same was solely and wholly valuable 
by reason of the coal and other minerals contained therein. 

And your orator further shows and complains that afterwards, to 
wit, on the sixth day of April, A. D. 1871, letters’ patent were issued 
from and by the State of California to the said Francis Avery, grant- 
ing to him, the said Francis Avery, his heirs and assigns, the said 
north half of section eight (8), township one (1) north, range one (1) 
east, Mount Diablo meridian. 


~I 


TL. 


And your orator further shows and complains that the said State 
of California claimed to locate and select said hereinbefore first de- 
scribed tract of land as school lands of the State of California, 

8 under and by virtue of the provisions of the act of Congress 
of the United States, entitled “An act to provide for the sur- 

vey of the public lands in California, the granting of pre-emption 
rights therein, and for other purposes,” approved March 3d, A. D. 
1853, and did falsely represent and pretend by its agents and officers 
that said tract of land so located and selected was subject to such 


location and selection by the State of California under said act of 


Congress last hereinbefore mentioned and the laws of the United 
States thereto, and that upon such representations said State of Cali- 
fornia did procure wrongfully and to the fraud and injury of your 
orator the said listing of the same by the United States to the State 
of California. 

That the Department of the Interior of the United States relied 
upon said representations and pretences so made as aforesaid by the 
officers and agents of the State of California, and erroneously sup. 
posed, or was induced to believe, that the said tract of land first 
herein described was subject to such location and selection by the 
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State of California, and that the State, under said act of Congress 
and the laws of the United States relating to such selections, was en- 
titled to make such selection and location and to have the same 
listed to the State of California by the United States, and also that 
the same had not been reserved by the United States from such dis- 
position, and was vacant, unappropriated public land, and of a char- 
acter subject to be so selected, whereas all and singular said repre- 
sentations were false and untrue in point of fact, and so known to be 
at the time same were made by the agents or officers of the State of 

California making the same, and said land was not under the 
v laws of the United States subject to such location or selection, 

and the said State of California, under said aet of Congress 
and the laws of the United States relating to such selections, was not 
entitled to make such location and selection, nor to have the same 
listed to it by the ‘United States, and neither the Department of the 
Interior of the United States nor its officers or agents had lawful 
right or authority to list the same, or any part thereof, to the State 
of California. 

LV. 

And your orator further shows and complains that the allowance 
of said selection and location by the State of California of said tract 
of land first hereinbefore deseribed, so made as aforesaid by the 
General Land Office and by the Department of the Interior of the 
United States, and the said listing of the same to the State of Cali- 
fornia by the United States, and the approval of the same by the 
Secretary of the Interior of the United States, and all and singular 
the acts pertaining thereto, were had and done unadvisedly through 
inadvertence and mistake, and without color of law, and contrary 
to the statutes of the United States in such case made and provided, 
and that said selection and location of said tract of land by the 
State of California and the listing of the same by the United States 
to the State of California was and were without authority of law, and 
that the same and all acts pertaining thereto then were, and now 
are, thereby null and void, and of no force and effect whatever, and 
for the following reasons, among others: 

Ist. That said tract of land is mineral land, containing valuable 

mines of coal and other minerals, and was known to be such 
a by the said defendant, John Mullan, and by the said John W. 

Bost, surveyor general of the State of California and register 
of the land office, at the time of such unlawful selection and loea- 
tion, and as such did not and eould not pass tO the State of Califor- 
nia under and by virtue of the grants to the State of California for 
school purposes mentioned in said act of Congress, and last above re- 
ferred to, or by any other act of Congress, and was not by any law 
of the United States subject or liable to be selected by the said State 
of California in lieu of any lands granted to said State for school 
purposes, or at all, and was expressly reserved from such location 
and selection and to and for your orator, the United States, under 
the act allowing such selections to be made. 

2d. That said tract of land was surveyed in the month of March, 


6 JOHN MULLAN ET AL. VS. THE UNITED STATES. 


A. D. 1864, by the United States deputy surveyor, and that such 
survey was made without authority of law, and in direct violation 
of the provisions of the said act of Congress, approved March 3d, 
1853, which provided that none other township than lines shall be 
surveyed where the lands are mineral, and that before any selection 
or location of said land and premises was made by the State of Calli- 
fornia the same had been and were reserved to the United States as 
coal lands, and there were, and now are, withdrawn from ordinary 
selection or disposal under and by virtue of the provisions of an act 


of Congress of the United States entitled “An act for the disposal of 


coal lands and of town property in the public domain.” approved 
July Ist, 1864, and could only be disposed of agreeably to the pro- 
visions of that act. 

od. That the said tract of land first hereinbefore described, at the 
time of all and singular the proceedings hereinbefore recited, was 

and until the period hereinafter mentioned has been in the 
11 possession of the Black Diamond Coal Mining Company, a 

corporation composed of citizens of the United States, and or- 
ganized and existing under and by virture of the laws of the State 
of California. 

Thatsaid land had so been in the possession of said corporation since 
the year 1861. That the said land and premises, at the time of the 
entry of the said corporation thereupon, which entry was made 
solely for mining purposes, was public mineral land of the United 
States, and unoccupied, except by those to whose occupation and 
possession said corporatioti succeeded for the purpose of mining 
thereon, and that said company has since continuously occupied 
said premises for coal-mining purposes until the date hereinafter 
mentioned. 

That all and singular such acts of entry and occupation were 
acquiesced in by the United States, your orator, and recognized and 
permitted by the laws thereof, and particularly by the act of Congress 
approved March 35d, 1865, entitled “An act supplementary to the 
act approved July Ist, 1864, for the disposal of coal lands and of 
town property in the public domain.” 

That at the time of said unlawful selection of said tract of land by 
the said State of California there was a subsisting valid claim to 
the said land and premises held by the said Black Diamond Coal 
Mining Company, under and by virtue of the provisions of the said 
last-mentioned act of Congress. 

That at the time of such unlawful selection of said tract of land 
by the said State of California the same was not subject to such 
selection by said State of California, for the further reason that the 
same was not then, and had not fora long time been, unappropri- 

ated public land. 
12 4th. That the said State of California had, prior to the date 
of the approval by the Land Department of the United States 
of the said selection of the said north one-half (4) of section eight (8), 
township one (1) north, range one (1) east, Mount Diablo meridian, 
selected other lands as indemnity for the said east one-half (4), see- 
tion sixteen (16), township two (2) north, range eight (8) west, Mount 
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Diablo meridian, to wit, the north one-half (4) of the northeast one- 
quarter (}) and north one-half (3) of northwest one-quarter (4) of 
section ten (10), township twenty-six (26) south, range thirteen (13) 
east,in leu of the northeast one-quarter (}) section sixteen (16), 
township two (2) north, range eight (8) west, Mount Diablo merid- 
lan, and the west one-half (}) of the southeast one-quarter (4) of sec- 
tion four (4), and northwest one-quarter (}) of northeast one-quarter 
(}) and northeast one-quarter (}) of northwest one-quarter (4) of sec- 
tion nine (‘)), township twenty-six (26) south, range twelve (12) east, 
Mount Diablo meridian, in lieu of the southeast one-quarter (4) see- 
tion sixteen (16), township two (2)north, range eight (8) west, Mount 
Diablo meridian. 

That said selections in heu of the northeast one-quarter (4) of said 
section sixteen (16) were approved and listed to the State of Cali- 
fornia by the United States under date of August 10th, 1870, some 
four or five months prior to the date of the approval of list number 
nineteen (19), and the said north one-half of section eight (8), town- 
ship one (1) north, range one (1) east, Mount Diablo meridian. 

Sth. That said north one-half (3) section. eight (8), township one 
(1) north, range (1) east, Mount Diablo meridian, so seleeted by the 
State as aforesaid, was double minimum land, situated and being on 
an even section on the line of the Central Pacific railroad, and 

within the limits of the withdrawal of January 30th, 1865, 
o and was not subject to such selection, the odd sections having 

been withdrawn nearly six months prior to.the date of said 
State selection of said north one-half (3) of section eight (8), and the 
even or reserved sections were raised to double the ordinary mini- 
mum rate as required by law. 


— 


V. 

And your orator further shows and complains that said defend- 
ants, Mullan and Avery, atthe time of the making of the said un- 
lawful selection by the State of California of said tract of land first 
hereinbefore described, and at the time of the making of said appli- 
cation to said surveyor general of the State of California to purchase 
and locate said land, and at all times succeeding, and when said 
tract was listed to the State as aforesaid and patented by the State 
to said Avery as aforesaid, had full, actual knowledge, information, 
and notice that the said tract of land was coal and mineral lands, 
containing coal fields, and that it was and had been for many years 
prior thereto, and then was, in the possession and occupancy of the 
said Black Diamond Coal Mining Company, and that said company 
was mining for coal upon said land, and that the same was mineral 
land and was not subject to such location, selection, and listing to 
the State as aforesaid, and that said land was reserved by the laws 
of Congress of the United States from such selection. 

And your orator further shows and complains that, notwithstand- 
ing they and each of them well know the premises, they did com- 
bine and confederate together, and with other persons, whose names 
are to your orator unknown, for the purpose of unlawfully and 
fraudulently obtaining the title of the United States thereto, and 
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that for that purpose they did set on foot and promote, and by false 
representation assist in carrying out, all of said unlawful pro- 
14 ceedings by which said tri ict of land was wrongfully and un- 
lawfully listed to the State of California as aforesaid. and 
which resulted in the CONVCY:% ance of the Same by the State of Cali- 
fornia to the said defendant. Avery. 

That the said defendant Mullan is interested with said Avery 1n 
said premises, and that they, and each of them, claim and pretend 
that by virtue of said proceedings the said Avery has a valid and 
subsisting title in fee in and to suid premist s,and every part thereof, 
and that neither said Avery nor the said Mullan will surrender the 
Same to your orator. 


And your orator further shows that a demand upon the State of 


California to surrender sald list, number nineteen, for the purpose 
of cancelling the same, would be useless and unvailing, inasmuch as 
said State has conveyed said premises to said Avery as aforesaid, 
and cannot restore the same to your orator. 

And your orator further shows that the said transfer, assignment, 
end COnVeVahce by sald Mullan ot his said certificate of purchase, 
number nineteen hundred and thirty-five (1935), from said State 
of said tract of land first hereinabove described, and of his alleged 
rights of action against the Black Diamond Coal Mining Company 
to the said Avery, were and was not real and bona fide, but were and 
was only pretended and colorable and without any consideration 
moving from said Avery to him, said Mullan. That the object of 
the said Mullan and Avery in thus using the forms of law bv 


which to procure the listing of the said tract to the said State of 


California, and the subsequent conveyance thereof by said State to 
said Avery, was only and solely to obtain a colorable title to said 
tract of land under which to harrass and among said Black Dia- 
mond Coal Mining Company by the institution of vexatious and 

expensive sults in “3 courts of the said State of California, in 
15 the name of said Francis Avi ry against the Black Diamond 

Coal Mining ( weetinboareg tO CO ‘ps | said COHnLpany tO vield up 


to them, the said confederates, Mullan and Avery, Its possession of 


said tract of land with their costly improvements thereon, and also 
to extort from said company large sums of money as damages for 
coal extracted and removed from said land by said company. 

Your orator further shows that said Avery, after having fraudu- 
lently obtained said patent for said lands from the State of Califor- 
nia, did bring and maintain an action in ejectment against the said 
Black Diamond Coal Mining Company for the possession of said 
land and premises, and did claim and allege in such action that the 
said Black Diamond Coal Mining Company had, prior to the grant- 
ing of said patent to said Avery by the said State of California, re- 
moved from said lands coal of the value of one million three hun- 
dred and fifty thousand dollars ($1,350,000), and by means of. said 
action did recover the possession of said premises on or about the 
sixth day of June, 1877, and compelled the said Black Diamond 

Coal Mining eee to pay to the said Avery as damages the sum 
of fifteen hundred dollars ($1,500), lawful money of the United States. 
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And your orator further shows that the said tract of land, by rea- 
son of its great elevation and its broken and rugged and rocky sur- 
face, is wholly unfit for agricultural purposes; that neither the said 
Mullan nor the said Avery, nor either of them, have or has ever 
resided or attempted to reside upon said tract of land, nor in the 
vicinity thereof; that from the natural features and characteristics 
of said tract of land the same has never been by said defendants, or 
either of them, utilized in any manner for agricultural purposes, and 

that the true character and classification of said land is and 
16 aiways has been mineral land,and none other; that said tract 

of land was returned and classified as valuable coal land by 
the said United States deputy suryevor when he surveyed the same as 
aforesaid, in the month of March, A. 1). 1S64, and before said selee- 
tion thereof .by the State was attempted to be made, and while said 
company Was in possession of the mine and engaged in the business 
of bona fide coal mining thereon for the purpose of commerce. 

Your orator further shows that said Mullan and Avery never 
sought or attempted to procure any colorable title to said land by 
means of listing thereof tosaid State for the purpose of utilizing said 
tract for agricultural purposes, but solely for the purpose of securing 
it to themselves on account of the valuable minerals known by them, 
and each of them, to be discovered in said tract of land through the 
energy, perseverance, and expenditures of others whem they sought, 
and do now seek, to dispossess thereof by the unlawful listing of the 
said tract of land to the said State of California, and their subsequent 
acquisition of said title from the said State, as hereinbefore set forth 
and mentioned, and under and by virtue of said proceedings to secure 
to themselves the title of the United States to the said tract of land, 
in fraud of its rights and in violation of the statutes of the United 
States in such case made and provided. 

va 

And your orator further avers and shows that by reason of the 
premises the said listing of the said tract of land to the State of Cal- 
fornia as aforesaid, and all of the said proceedings in connection there- 
with had and made by the State of California, its officers and agents, 
and by the officers and agents of your orator, the United States, and 
by the said Mullan and by the said Avery, were and are, all and 

singular, null and void, but that the invalidity of the same 
17 does not and cannot be made to appear upon the face of said 

list or in the record of said proceedings, or any of them, but 
can only be made to appear aliunde the said listing and the said pro- 
ceedings; and that said proceedings apparently vest the legal title 
to said tract of land in controversy herein in the State of California 
and its said grantee, Francis Avery, and that the said unlawful list- 
ing of the said tract of land to the State of California, and the said 
conveyance thereof by the said State to the said defendant Avery, 
has cast a cloud upon the title of your orator, the United States, to 
said tract of land, and obstructs the free and clear alienation of the 
same by your orator. 


2—209 
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And your orator further shows and alleges that in pursuance of 
the said conspiracy and confederation of the said defendants, Avery 
and Mullan, there is now pending in the State of California, in the 
district court of the fifteenth judicial district of said State, in and 
for the county of Contra Costa, an action at law, wherein the said 
Francis Avery is plaintiff, and the said Black Diamond Coal Mining 
Company is defendant, wherein the said Avery is now seeking to 
recover of the said Black Diamond Coal Mining Company a large 
sum of money, to wit, the sum of three million dollars ($5,000 000) 
for coal alleged by him to have been removed from said land and 
premises at some time between the tenth day of August, A. D. 1871, 
and the sixth day of June, A. D. 1877, and that, unless restrained 
by the order of this court from asserting title and claim to said land, 
they will prosecute said action, and may recover from said Black 
Diamond Coal Mining C ompany large sums of mone y by reason of 
and by means of said action, or compel said Black Diamond Coal 


Mining Company to pay the said defendant, Francis Avery, for his. 


benefit and for the benefit of the defendant, John Mullan, large sums 
of money in compromise thereof, or in purchase of said pre- 
18 tended title of said Avery to said land, created under and by 
virtue of the proceedings hereinbefore recited, and especially 
by reason of the patent issued to said Avery for said lands by said 
State of California, as hereinbefore recited. 
VII. 

All of which actings, doings, and pretences of the said defend- 
ants, and each of them, are contrary to equity and good conscience, 
and tend to the manifest wrong, injury, and oppression of your ora- 
tor, and that your orator is entirely remediless in the premises, ac- 
cording to the strict rules of the common law, and can only have 
relief in a court of equity, where matters of this nature are prop- 
erly cognizable and relieveable. 

Your orator further shows that the facts and circumstances here- 
inbefore recited and alleged were not discovered by your orator, the 
plaintiff, until long after the proceedings hereinbe fore set forth, and 


not until one year next immediately preceding the presentation of 
this bill of complaint, such facts being derived from the records of 


the State of California, records of court, and living witnesses, and 
from other sources. 
VITi. 

And in sup port of the matters hereinbefore alle re “dl your orator 
begs leave to refer first to the application for location under the 
State,to wit: Location number sixteen hundred and fifty-one (1651), 
dated August 23d, 1868, by John Mullan, and addressed to John W. 
Bost, surveyor general of the State of California; and also to the 
affidavit for location of said John Mullan, subscribed and sworn to 
by him August 24th, 1868; and also to the acceptance by John W. 
Bost, surveyor general of the State of California, of said application 


and affid: avit, dated August 25th, 1868; and also the certificate of 


John W. Bost, surveyor general of the State of California, in respect 
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to said location number sixteen hundred and fifty-one (1651), 
19 dated at Sacramento April 27th,1869; and also to an assign- 

ment from John Mullan to Francis Avery, dated March 28th, 
1871; and also the field notes of the United States surveyor who sur- 
veyed said land and premises in 1864, or thereabouts; and also to 
the letters patent from the State of California, issued April 6th, 1871, 
to Francis Avery for three hundred and twenty (320) acres of land, 
and being the land hereinbefore mentioned; and also to introduce 
testimony of witnesses and take and file depositions in support of 
any and all the allegations and averments in said bill mentioned 
and set forth, and such other evidence as may be necessary and 
available in the premises. 

Wherefore your orator prays relief and the decree of this court, 
that the said listing of the said lands and premises by the United 
States to the said State of California and all the proceedings in relation 
thereto were obtained by fraud,and were without authority of law,and 
were and are absolutely null and void and of no effect whatever. 

Also, that all the proceedings prior and subsequent thereto, whereby 
and in pursuance of which said letters patent of the State of Cali- 
fornia were issued to the said Francis Avery for the said lands and 
premises, were and are fraudulent and null and void, and that said 
letters patent of the State of California to said Francis Avery were 
obtained by fraud and mistake, and were and are null and void 
and of no effect, and that the said letters patent and all proceedings 
anterior thereto in respect of the same may be adjudged and decreed 
to be absolutely null and void and of no effect whatever, and that 
the said defendants, John Mullan, Francis Avery, and their assigns, 
and each of them, be forever estopped from asserting any title to the 
said lands under the said pretended location, listing, letters patent, 
or purchase or possession thereof; and that it nay be adjudged and 

declared that the said lands and every part thereof always 
20 were and now are publie lands of the United States, and that 

vending thisaction,and until the final hearing thereof, and the 
final judgment and decree of the court therein, the said defendants, 
Mullan and Averv,and their agents and attorneys and servants be en- 
joined and restrained from selling, assigning, transferring, incumber- 
ing, or in any manner alienating said premises or any part thereof. 
And that upon the final hearing of this action said injunction be made 
perpetual, and that the United States may have such other and 
further relief in the premises as may seem to the court to accord 
with the principles of equity. 

Mav it please the court to grant to the United States a writ of 
subpeena issuing out of and under the seal of this honorable court, 
directed to the said John Mullan and the said Francis Avery, 
commanding them, and each of them, on a day certain, to be named, 
to appear in this honorable court to answer all and singular the 


eee ee 
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premises, and to stand to and abide by and perform all’such other 
orders and decrees as may be made herein. 
(Am’dt. See order Oct. 7, ’80.) 
CHARLES DEVENS, 
Attorney General. 
By PHILIP TEARE, 
United States Attorney for the District of California. 


HOYT ann Mck EE, 


Special Attorneys and of Counsel. 


Endorsed: Filed July 9th, 1878. L. 58. B. Sawyer, clerk, by J. 
F. O’Beirne, d’py cl’k. 


21 Demurrer. 


In the Circuit Court of the United States, Ninth Cireuit. for the Dis- 
trict of California. In Equity. 


Tue Unritrep STATES OF AMERICA 
Us. 


JOHN Muntnan and FrRANcis AVERY. 


The demurrer of John Mullan and Francis Avety. defendants. to the 


bill of complaint of The United States of América, complainant. 

I. These defendants, by protestation, hot confessing all or any of 
the matters and things in said complainant’s bill of complaint con- 
tained to be true in such manner and form as therein set forth and 
alleged, do demur to the said bill, and for cause of demurrer shew 
that the said complainant has not by the said bill made such a case 
as entitles the complainant in a court of equity to any discovery from 
these defendants, or either of them, or any relief against them as to 
the matters contained in said bill, or any of such matters, and that 
any discovery which can be made by these defendants, or any of 
them, touching the matters complained of in the said bill, or any of 
them, cannot be of any avail to the said complainant for any of the 
purposes for which a discovery is sought against these defendants by 
the said bill, nor entitle the said complainant to any relief in this 
court touching any of the matters therein complained of. Where- 
fore, and for divers other good causes of demurrer appearing in the 
said bill, these defendants do demur thereto: and they pray the 
judgment of this honorable court whether they shall be compelled 
to make any farther or other answer to the said bill; and they hum- 
bly pray to be dismissed from hence, with their reasonable costs in 

this behalf sustained. 

22 II. And these defendants, by protestation, hot confessing 
any of the matters and things in the said complainant’s bill 
contained to be true in such manner and form as the same are 
therein set forth and alieged, do farther demur to the said bill, and for 
cause of demurrer shew that it appears by the said complainant’s own 
.shewing in the said bill that the State of California, therein named, is 
:a necessary party to the said bill, inasmuch as it is therein stated 
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that the listing of the said lands and premises and the proceedings 
In relation thereto,which the said complainant in his said bill prays 
mav be decreed to have been obtained by fraud and to have been 
without authority of law,and that they were and are absolutely null 
and void and of no effect whatever, were obtained by the said State 
of California, and not by these defendants, or either of them; and it 
also appears therein that all the proceedings prior and subsequent 
thereto whereby and in pursuance of which letters patent of the State 
of California were issued to the said Francis Avery, which the said 
plaintiff seeks to have declared fraudulent, null,and void, were done 
by the said State, and the letters patent which he seeks to have de- 
clared null and void and of no effect, it therein appears, were issued 
by the said State; but vet the suid plaintiff has not made the said 
State of California a party to the said bill. Wherefore, as before, 
these defendants do demur to said bill, and pray the judgment of 
this honorabie court whether they shall be compelled to make any 
farther and other answer to the said bill; and they humbly pray to 
be hence dismissed, with their reasonable costs in this behalf sus- 
tained. 

Ill. And these defendants, by protestation, not confessing Or ac- 
knowledging all or any of the matters or things in the complainant’s 
bill of complaint contained to be true in such manner, sort, and 
form as the same are therein and thereby set forth and alleged, do 
demur thereto, and for cause of demurrer shew that it does not appear 
any where in said bill by what right the said Philip Teare, United 

States attorney for the district of California, and Hoyt and 
25 Mckee, whose names are signed to the srid bill as special at- 

torneys and of counsel, present the said bill of complaint, or 
by what right they, on behalf of the United States, impeach the acts 
of the State of California in the selection, location, disposal, and pat- 
enting of the said land, or of the Llon. S« cretary of the Interior in 
selecting and certifying the same. Wherefore, as before, these de- 
fendants de demur to the said bill of complaint, and pray the judg- 
ment of this honorable court whether thev shall be compelled to 
make any farther or other answer to the said bill; and pray to be 
hence dismissed, with their reasonable costs in this behalf sustained. 

IV. And these defendants, by protestation, hot confessing or ac- 
knowledging all or any of the matters or things in the plaintiff’s bill 
of complaint contained to be true in manner and form as the same 
are therein alleged, do farther demur thereto, and, for cause of de- 
murrer, show that it appears by the said bill of complaint that the 
plaintiff has no interest or concern in the relief or discovery which 
is sought by said bill of complaint, but that the real party in interest 
in this suit, and at whose instance, and at whose expense, and for 
whose benefit the said bill is filed is the Black Diamond Coal Min- 
ing Company, and the said company is the real party in interest in 
this suit to obtain the discovery and relief sought by the said bill of 
complaint, but yet the said Black Diamond Coal Mining Company 
is not made a party to this suit. Wherefore, as before, the said de- 
fendants do demur to the said bill, and they pray the judgment of 
this honorable court whether they shall be compelled to make any 
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other or farther answer to the said bill, and that they may be hence 
dismissed, wit thr their reasonable costs in this behalf sustained, 

V. And these defendants, by protestation, not confessing all or any 
of the matters and things in the said plaintiff's bill contained to be 
true in such manner and form as therein set forth and alleged, do 
demur to tne said bill, and, for eause of demu rrer, show that the 

CO trove rsy which Is presented by tl the suid bill, and the true 
24 cause of action therein all wed, is a matter solely between the 

said defer dan ts and the Black Diamond Coal Mining (Com- 
pene a iy ect ation. formed under the wt of California, and having 
its place of business and residence in said State, and all of said par- 
ties are citizens of the saine State, aaa this court has no jurisdiction 
over the said parties, or-over the said cause of action, or any contro- 
oy said matter. Wherefore these 


' , ; ’ >s 2.231 } : j ic 
defendants demur to the said bill, and pray the judgment of this 


; ; 4] wis : 
versv between thes parties, touch 


honorable court whether they shall be compelled to make any other 
yr farther answer to the said bill, and that they may be hence dis- 
missed, with their reasonab “ costs in this behalf sustained. 

VI. And these defendants, by “ga not confessing all or any 
of the matters in the plaintiff’ bill lin manner and form as 
the same are therein alleged and set forth, ode mur tothe said bill, 
and. for cause of demurrer, show that the matter which is alleged i 
the said bill as a ground of relief are matters of fact, touching the 
existence of particular facts Mn reference to the condition or location 
of the property, and otheers of the plaintifi have been appointed by 
the plaintiff for the ascertalnment of these matters In ndvance of the 
listing, who have passed upon them, and given their judgment; and 
it does not appear in or by said bill that there was any pening a, 
act done, or representation made by these defendants, or either of 
them, to any of said officers, or that the judgment or decision of any 
of sald otheers of the LU nited States was iIndue “ by the sf de te ndants, 
or either of then, or by any One, or that the action, judgement, OP 
decision of sald otheers. or any of them, Was procured, iIndueed, 
influenced by these defendants, or either of them, or that there was 
any accident or mistake, or that these defendants, or either of them, 
had anvthing whatever to do with the listing of the sald lands LO 
the State of California. Wherefore, and for divers other good 

causes of demurrer appearing 1 — bill, these defendants 

25) do demur LO the said bill, and pr the judgment of this 

honorable court whether they shall i compelled to make 

any other or farther answer to the said bill, and that they may be 

hence dismissed, with their reasonable costs in this behalf sustained. 
JOHN MULLAN, 


‘7 Ce . . 
Solicitor hor Detendants. 


In my opinion the foregoing demurrer is well founded in law. 
B. 5. BROOKS, 
Of Counsel. 


-_— 
—- 
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a 


District oF CALIFORNIA, | 
‘ ’ a 
San lrancaisco, } 


lrancis Avery, being duly sworn, deposes and says: That the fore- 
going demurrer is not interposed for delay 


FRANCIS AVERY. 


Subseribed & sworn to before me, this 29th day of August, 1878. 
[SEAL. | SAM’L S. MURFEY, 
Notary Public. 


(Endorsed ‘) Service of a COPY acceptu d this 30th day of August, 
D. 1875. Piilip Teare, sol’r for complt. Filed August 30th, 
IS75. Ly. ». b. Sawyer, clerk, b\ I. OO Berrn : dpy clk. 


‘ : , }* 
At) (Dial - f pig PruUuLiaid DD) at, 


At a stated term,.to wit, the July term, A. D. 1878, of the cireuit 
court of th United vigery of Ameriea, of the ninth judicial circuit 
In and for the district of California, held aut the court-room in the 
city and county of San * orogeny Ai lay, the 14th day of Oc- 
tober, In the year of our Lord Ohe * ein geey rohit hundred and sey- 
enty-eight. 

Present: The Honorable Lorenzo Sawyer, circuit judge. 


THe UNITED STATES ) 
vs. No. —. 
JOHN MULLAN ef al. } 


This eause herefore argued and submitted to the court for consid- 
eration and decision on the demurrer to the bill of complaint herein 
having been duly considered— 

[t is ordered that the demurrer be, and the same hereby 1s, over- 
ruled. 

lt Is further ordered that the deft ndants have leave to answer 
herein on or before the next rule day on payment of twenty dollars. 

| hereby certify that th foregoing is « full, trae, apd eorvest cong 
of an original order made and entered in the above-entitled caus 

Attest my hand and the oad Glloetil oipenls aaa 27th day of 
February, A. D. 1882. 

(SEAL. | L. S. B. SAWYER, Clerk. 
27 y msive7. 
In the Cireutt Court of the United States. Ninth Cireuit, District of 
California. In Equ 


['xrrep STaTes oF AMERICA 


JoHn MuLLAN and FRANCIS AVERY. 


THE 


These defendants now and at all times hereafter, saving and re- 


serving to themselves all benefit of exceptions which may be had or 
taken Lo the plaintiff's bill of complaint for the hnahy Crrors, Imper- 
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fections, and insufficiencies therein, for answer thereunto as to so 
much thereof as they are advised it is necessary or material that 
they should make answer unto, answering, say: 

l. They de ny that the north hi: lf of section e ight (S), in township 
one (1) north, range one | 1) east, Mount Diabio meridian, is how, or 
at the time of the filing of the complaint herein, or since the thir- 
teenth (15th) day of May, ISG, has been, public land of the United 
states. 

They deny that sald tract of land and the whole ther of contains 
mines of coal or other valuable minerals, or that the same is or ever 
has been mineral land, or was, or is, of no value for agricultural 
purposes, or that it is valuable only for the coal and minerals 
therein contained; but they admit that there was originally a bed 
of coal in a portion of said land, which the Black Diamond Coal 
Mining Company had in great part removed before the listing of 
said land to the State of California. Thev admit that the matter in 

dispute exceeds in value five hundred dollars. 
25 II. They admit that the said tract of land was on the third 

(3d) day ot January, A. D. 1871, listed to the State of Call- 
fornia by the p fainted ; but they deny that it was so listed wrong- 
fully or erroneously, and admit that it was listed with the approval 
of the sec retary of the Interior of the United States, in list number 
nineteen (1%) of school Indemnity selections. thdic in lie tu of the east 
one-half (3) of section sixteen (16). township Lwo { 2) north, range 
eight (8) west, Mount Diablo meridian; but they deny that it was 
unde Tr the circumstances stated in the complaint. 

They deny that on the ee (25d) day of August, A. D. 
1868, the defendant, John Mullan, well knew that the said land and 
premises were mil ral land, or valuable solely for the coal or min- 
erals therein contained: or that he had any design or contrived ull- 
law fully or frat idulently to obtain color of title: or that he applied 
to John W. Bost : then the surveyor general of the state of California, 
to locate the sald le rein before-deseribed tract of land, in) leu of the 
east one-half (3) ot section sixteen (16), township two (2) north, 
range eight (S\west, Mount Diablo meridian; but they admit that 
he did on that d: AY apply to said Bost to purchase from the State 
said land: and thie AS aver that said land had been SO selected and 
located by tiie State upon the application of Frank Bernard, made 
on the thirteenth (15th) day of May, 1865; and thev admit that the 
said surveyor general accepted the said application to purchase upon 
the conditions alleged in the complaint, and that he certified as al- 
leged in the complaint, except that the said surveyor general did not 
certify that said land was public land of the United States; and he 
did farther certify that the location had been made in the name and 
for the benefit of the State of California, in the United States Land 
Otfhice tor the San Ir rane ISCO district, 1 1h) the city of San lraneisco, 
and with the consent of John I. Swift, register of said district, bear- 
Ing date the twenty- eighth ( (2St lh) day of May, ‘2 LSG6O, and that 

the same was entered iol numbered upon his register of 
29 locations, and that the location was approved, and the treas- 

urer was authorized to receive payment therefor; and they 
aver that the matters so certified were true. 
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They admit that a certificate of purchase was issued, as alleged. 
They admit that, on the application of the agent of the State of 
California, to pir on the third (3d) day of January, A. D. 1871, the 
said Jand and premises were listed by the United States to the said 
QC fornia, the same being embraced in list number nine- 
teen (19) of California school inde minILy selections, approved Janu- 
ary third (5d), A. D. 1871, but they deny that the same were erro- 
neously listed. 

The va limit the assignment of the certificate of purchase and the 
assignment of rights or causes of action by John Mullan to Francis 
Avery, alleged in the complaint, but they deny that said assign- 
ment and transfer of the said certificate of purchase from the State 
of ¢ ata , so made y | | Mullan to the defend- 
ant - Avery, was colorable, or that the said defendant Fran- 

pesae ry paid the defendant John Mull l} little or no consideration 
for > anid assignment and transfer, but said Avery paid a large and 
full consideration therefor; and they deny that they contrived, con- 
federated, or conspired, but they admit that the defendant Avery 
paid the amount due on the certificate o! purchase and demanded a 
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: 
patent, as in law he was entitled to do. 

The vy deny that said defendants, or either of them, at the time of 
said assignments, knew that said land and premises were mineral 
or coal land, or of the United States, or that the same could not be 
listed to the State of California by the United States, its agents or 
officers, or that a patent therefor could not lawfalle:t issue to them, 
or either of them, by the State of California; and they deny that 


they knew that anid land, or any part or parcel thereof, was not agri- 
cultural 1 nature or quality, or that it could not be used 
30 fol agricultural purposes, or that the same was solely or 
wholly valuable by reason of the coal or er minerals con- 
tained therein. On the contrary, they aver that the said land and 


the whole of it is agricultural in its nature pee Foy and ean all 
be used for agricultural purpos 

Thi V admit that, on the sixth (6th) day ¢ oe DD. 1871, let- 
ters patent were Issued from and Ly the State of bslifoerte to the 
defendant Francis Avery, granting to him, the said Francis Avery, 
his heirs and assigns, the said north half (4) of section eight (8), 
township one (1) north, range one (1) east, Mount Diablo meridian. 

Il. They admit that the said State of California claimed to locate 
and select said tract of land as school lands of the State of ( ‘alifornia, 
under and by virtue of the provisions of the act of Congress of the 
United States entitled “An act to provide for the surve Vy of the pub- 
lic lands in California, the granting of pre-emption rights therein, 
and for other purposes,” approved March third (3d), A. D. 1855, but 
they cle ny that said State clic, by its agents or otheers, pretend that 
said tract of land, so sel cl d and located, was subject to such selee- 
tion and location by the State of ( alifornia, under said act of Con- 
gress last hereinbefore mentioned and the laws of the United States 
in relation thereto, and they deny that sind pretences, if made, were 
false, but aver that they were true, and they deny that said State 
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did, upon such representations, or any, wrongfully, or to the fraud 
or injury of the plaintiff, procure said listing. 

They deny that the Department of the Interior relied upon said, 
Or any, re pres ntations Or pretences made hy the otheers or agents 
of said State, or that any were made, or erroneously supposed or 
were induced to believe that the said tract of land was subject to 
said location and selection, but they admit that said department did 
suppose and believe, and they aver that said department did ad- 

judge and determine, that said land was subject to such locea- 
ol tion and selection by sald State, and that said State, under 

sald act of Congress and the laws of the United States relat- 
ing to such selections, was entitled to make such selection and loca- 
tion, and to have the same listed te said State by the United States, 
and also that the same had not been reserved by the United States 
from such disposition, and was vacant, unappropriated public land, 
subject to be so selected, as it, in fact, was. 

And they deny that such representations, if made, were false or 
untrue in point of fact, but aver that they were true; and they deny 
that the agents or officers of the State made any representations or 
knew anything about the matter further than they were informed 
by the records in the said department which were made by and in 
the custody of the officers and agents of the plaintiff: and they deny 
that said land was not, under the laws of the United States, subject 
to such location and selection, or that the sald State, under said act 
and laws, was not entitled to make such location and selection and 
to have the same listed by the United States, but aver that it was 
subject to such location, selection, and listing; and they deny that 
the Department of the Interior of the United States, or its officers or 
agents, had not lawful right or authority to list the same, and the 
whole thereof, to the State, but aver that they had lawful right and 
authority so to do. 

IV. And these defendants deny that the allowance of said selee- 
tion or said listing, or the approval thereof by the Secretary of the 
Interior, or any of the acts pertaining thereto. were had or done ull- 
advisedly, or through inadvertence or mistake, or without color of 
law or contrary to the statutes of the United States in such case made 
and provided, or that the selection or location of said tract of land 
by the State of California, or the listing of the same by the United 
States to the State of California, were or was, either of them, with- 
out authority of law, or that. the same, or any acts pertaining 
thereto, were or now are null or void or of no force or effect, but 

these defendants aver that the said allowance of said selection 

oz and location, and the said listing of the same and the approval 

thereof by the Secretary of the Interior, and all and singular 

the acts pertaining thereto, were done advisedly, after full examina- 

tion, with knowledge of all the facts and im strict conformity with 

the law and all the statutes of the United States in such case made 

and provided, and were done with full authority of law; were good 
and valid acts, and were and remain of full force and virtue. 

They deny that said tract of land is mineral land, or that it con- 

tains minerals, or was known by said John Mullan or by the said 
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John W. Bost to be mineral land, or to contain valuable mines of 
coal or other minerals, at the time of such selection or location, or 
that as such it could not pass to the State of California under or by 
virtue of the grant to the State of California for school purposes, or 
Was hot subject or liable to be selected by the said State in leu of 
any lands granted to said State for schoo! purposes, or was reserved 
from such location to and for the plamtiff under the act allowing 
such selections to be made, but they aver that it was liable to be so 
selected, and was not reserved to the plaintiff. 

They admit that said tract of land was surveyed in the month of 
Mareh, A. D. 1864, by the United States deputy surveyor, but they 
deny that said survey was made without authority of law or in vio- 
lation of the provisions of the said act of Congress of Mareh third 
(3d), 1855; and they deny that before any selection or location of 
said land was made by the said State, or at any time, the same had 
been or was reserved to the United-States as coal lands, and then 
were, or ever have been or - are, Withdrawn from ordinary selee- 
tion or disposal under or by virtue of the provisions of an act of 
Congress entitled “An act for the disposal of coal lands and of town 
property on the public domain,” approved July Ist, 1864, or any 
other act, or could only be disposed of agreeably to the provisions of 
that act. 

They have no knowledge nor information sufficient to found 
Oo a belief whether the said tract of land was, since the year 
L861, or at the time of alland singular the proceedings herein- 
before mentioned, in the possession of the Black Diamond Coal Mining 
Company, and therefore they deny the same; but they admit that the 
said company Wis in possession at the date ot the application of John 
Mullan to purchase the same, and for more than sixty (60 days be- 
fore that, and continued in possession until the time alleged; and 
they admit that said company was and is a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
California; but they deny that it was during that time, up to the 
issuance of said patent, composed of citizens of the United States. 
They admit that at the time said corporation entered upon said 
lands they were public lands of the United States; that said corpora- 
tion was made solely for mining purposes, and that said land was un- 
occupied, except by those to whose oecupation and possession said 
corporation succeeded for the purpose ot mining thereon, and that 
said company have continuously occupied it for coal rye, pur- 
poses from the time of their entry until the date alleged, but these 
defendants deny that said land was mineral land, and they aver 
that the said corporation had no right to enter on said land, nor to 
occupy the same, nor to mine thereon. 

They deny that all or any of the acts of entry or occupation by 
said corporation were acquiesced in by the l’nited States, or recog- 
nized or pe — d by the laws thereof by the act of Congress, ap- 
proved March third (3d), 1865, entitled “An act supplementary to 
the act oieinenl July first (1st), 1864, for the disposal of coal lands, 
and of town property on the public domain,” or any other act or 
law. 
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Thev deny that at the time of said selection there was a subsist- 
ing valid claim to the said land held by the said Black Diamond Coal 
Mining Company, under and by virtue of: the provisions 
34 of the last-mentioned act or any other: or that said com- 
pany had any claim thereto, legal or equitable, but aver 
they were mere trespassers on said land. 

Further answering, they deny that at the time of said selection 
the said land was not then and had not for a long time been unap- 
propriated public land, ana thre V deny that sac land had been or 
Was appropriated in any way. 

They deny that the sic State ol California had, })1 lor to the date 
of the approval by the Land Department of the | hited States of 
the said selection, selected other lands as indemnity for the said 


‘ 


east half (3) of section sixteen (16), township two (2) north, 


range eight (8) west, Mount Diablo meridian; and especially they 
deny that said State had so selected the north half ()) of the north- 
east quarter (}) and north half (3) of the northwest quarter (4) of 
section ten (10), township twenty-six (26) south, range thirteen (15) 
east, in lieu of the northeast quarter (1) of section sixteen (16), 
township two (2) north, range eight (5) west, Mount Diablo meri- 
dian. | 

And they deny that said State had so selected the west half ( } ) of 
the southeast quarter (4) of section four (4),and the northwest quar- 
ter (1) of the northeast quarter | r) and the northeast quarter | ) of 
the northwest quarter ( )of section nine (9), town hip twenty-six (20) 
south, range twelve (12) east, Mount Diablo meridian, in lieu of the 
southeast quarter (4) of section sixteen (16), township two(2) north, 
range eight (8) west, Mount Diablo meridian; and they deny that said 
selections in lieu of the northesast quarter (}) of said section six- 
teen (16) were approved and listed to the State of California by the 
United States, under date of Au; | 


gust tenth (10th), 1ST0, some four or 
five months prior to the date of the approval of list number nine- 
teen (19), or at any other time, or at ail. : 

But these defendants aver that duplicate selections were made by 

some one 1n the name of this State of the said tracts in see- 
Si) tion ten (10), township LWenhty-six (26) south, range thirteen 

(15) east, in October, 1869, and in sections four (4) and nine 
(2), township twenty six (26) south, range twelve (12) east, in Decem- 
ber, 1869, in lieu of the east half (3) of section sixteen (16), town- 
ship two (2) north, range eight (8) west, more than four years sub- 
sequent to the selection of the north half (4) of section eight (9), 
township one (1) north, range one (1) east. 

A. M. Shanklin, formerly register of the United States land office 
in San lrancisco, tried, in Washingt hn. to have the first of tha above 
duplicate selections approved, but his application was rejected, be- 
cause it conflicted with the prior selection by the State of the said 
north half (4) of section eight (8). He th n. while in Washington, 
amended his application by substituting the southwest quarter (4) 
of section thirty-six (36), township twenty-nine (29) south, range 
twelve (12) east, for the northeast quarter (4) of section sixteen (16), 


« . : 
township (2) north, range eight (OS) west, and echgaging to correct the 
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record at San l'raneisco, had the selection approved “as SO amended 
August tenth (10th), 1870. 

The other duplicate <4 lection above stated Was abandoned and 
eancelled by ya survevor general of this State, and the said alleged 
ions, the west half (4) of the southeast quarter (}) of section four 
re northwest quarter | ‘) of the northeast quarter (}) and 
the northeast quarter (}) ef the northwest quarter (4) of section nine 
(9), township twenty-six (26) south, range twelve (12) east, were sold 
by the United States on the twenty-eighth (28th) day of November, 
1S70, to John Heriford. | 

They deny that said north half (3) of section eight (8S) was double 
minimum land, or on the line of thi Central Pacific railroad or 
within the limits of the withdrawal of January thirtieth (50th), 1865 
and they deny that it was not subject to such selection, even 1f the 
odd seetions had been withdrawn prior to the date of the State selee- 
tion and the even sections raised to dot he ordinary minimum 

rate, which they deny. ; 
36 V. They - ny that th se defendants mani them, at the 
time of the aking ie sald selection by the State of Calh- 
fornia of said am li: 


sclect 


of tl 
lf (3) of section eight (S), or at the time of 
making said application to said surveyor general of the State of Cah- 
cea to p ongnee and loeate said land, or when said land was listed 

the State or atented by the State to defen lant, Avery had full or 
any knowl aia information, or notice that the said tract of land was 
coal or pain ral land or cont ine 7 coal hela or that if Was or had 


been for many years prior thereto, or then was in the possession or 
occupaney of the sald Black Disa mond > Mining ( ompany, or that 


i 
said company was mining lor coal upon said | ind.or that the same was 
mineral land, or that it was not subject to such loeation, selection, or 
listing to the State, or that the said land Wills It served by the laws of 
the Conger ss ol the United States from such sel ction. 

They deny that they, or either of them, combined or confederated 
together, or with other persons, for the purpose of unlawfully or 
fraudulently obtaining the title of the United States thereto, or that 
for that or : inv other purpose, OF al all, they did set on foot or promote 
or by false or any representations assist In carrying out all of said 
Or ahy unlawful proces dings by which said tract of land was listed 
to the State of California, or that the same was, in anv respect, wrong- 
ful or unlawful. But <a admit that they, and each of them, do 
pretend that by virtue of suid proceedings the said Avery has a valid 
and s — title in fee in and to said premises, and every part 
thereof, and that they will not surrender the same to the plaintiff, 

And they admit that a demand upon the te of California to 
surrender said list number nineteen (19) for the pov of anele 
ling the same would be useless and unavailing, and that said State 


ha CONVEY d ‘said lana, the north half pot al ction elght (Ss 

Od to defendant Avery, and cannot restore the same to piaintilf, 
They deny that said transfers and assignments by defend- 

ant Mullan to defendant Avery were, or either of them was, not real 


, 
| | | 


und bona: fide, or were or was pretended or colorable, or without any 
consideration moving from said Avery to him, said Mullan, or that 
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the object of said Mullan and Avery in thus using the forms of law, 
by which to procure the listing of the said tract of land to the said 
State, and thi subseg uent CONVeCVaHnce thereof va a State to said 
Avery, Was O111V OF solely, or at all, to obt 0s a colorable title to said 
tract of land under which to harass or annoy the said Black Dia- 
mond Coal Mining Company by the netllesion of vexatious or ex- 


pensive suits in the courts of the state oT 4 erate in the name of 


} 


sald Francis Avery against the Black Diamond Coal Mining Com- 


pany to com pel suid Con mpany to vir ld up to them its possession ol 
said tract of land, with or without their ec . 
orto extort from said COMM pany lara sums of money in damages 
for coal extracted or removed from said land by said company. 
But they aver that the said transfers were made in good faith and 
for a valuable consideration paid by the said Avery to the said 
Mullan at and b fore th time of the making thereof, in gold coin of 
the Unit ed Sti ites, with no other intent or purpose than the acquisition 
by said Ave ry Ol + title to said land, and with full faith that the 
title so eadloal was valid, and unimpeachable, and they deny, 
thus defending, Avery narranerny oad obtained said patent. 

They admit that defendant Avery did institute suit in the fifteenth 
15th) district court, with the eallegations as averred, and did therein 


stiy lin provement there On, 


recover judgment aioe the said Black Diamond Coal Mining Com- 
pany as alleged for the possession of said land and premises, and fif- 


teen hundred dollars ($1,500) and no more damages and costs of suit. 
and that the said damages and costs were paid we the defendant 
therein, and that = Ave ry entered into possession under the said 
judgment, and is-still in poss ssion. 
ie cued: that t 

38 elevation, or its broken or rugvedcdl or r — surface, or other- 

wise, IS ttf or at all, unfit for agricultural purposes, and 
deny that its ele tion is grea or its sartece broken, rugged, ot 
rocky; but they hives that it is not level and more elevated than 
some other land, and there are places in it where there are rocks 
and where the surface is broken; but the said land, in the field- 
notes of the United States deputy surveyor, who surveyed the same, 
le in the office of the surveyor a neral for the 
llinge hills, and 


oo 


— *. Ps ] .  S bh 
he said tract of land DV reason of Its oreatl 


and which are on fi 
State of California, is described as hilly land and rol 
the soll ts second rate, and this Is il fair and ust eoceietinn of 
the land. And they admit that neither the said Mullan nor the 
sald Avery have or has ever resided, or atte mpted LO reside, Upon 
the said tract of land, nor in the vicinity thereof; but they deny 
that from the natural features or characteristics of said tract of land 
the same has never been, by sald defendants, or a of the lh, util- 
ized in any manner for agricultural purposes, or that — true char- 
acter and classification of said land is, or always has been, mineral 
land. (On) the contrary, the said det fend: ints are, ne it her of them, 
farmers, but ale engaged in other | busine =s which requires th: 11 the 7 


4 
‘ 


should reside Wil ith heir families at san I rancisco : and sil Lid land 
was returned by the surv yor who surveved it as agricultural land, 
and it has never been classified otherwise in the field-notes or on the 


plaintiff's plats, or elsewhere, in any of the offices of the Land Depart- 
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ment of the United States; and said lands have been continuously 
used for pasturage ever since it caine into possession of defendants. 

They deny that said tract of land was returned or classified as coal 
land by the said United States deputy survevor when he surveved 
it in the month of March, A. D. 1864, or before said selection by the 
State was attempted to be made, or at any time; and they deny that 
sail company were In possession of the same or engaged in the 
business of bona fic coal mining thereon at the time for the pur- 
pose of commerce, or at all. 

They deny that said defendants never sought or attempted 
OU to procure any title to said lands for the purpose of utilizing 
said tract for agricultural purposes, or solely for the purpose of 
securing it to themselves on account of the valuable minerals known 
by them, or either of them, to be discovered in said tract of land, or 
that they knew that such had been discovered through the energy, 
perseverance, and CX} naditure ot others, or that they then sought, 
or now seek, to dispossess them thereof by any unlawful listing of 
the said tract to the State of California, or under or by virtue of any 
proceedings to secure to themselves the title of the United States to 
the said tract of land in fraud of its rights, or in violation of the 
statutes of the United States in such case made and provided. 

VI. They deny that by reason of the premises, or for any reason, 
the said listing of the said tract of land to the State of California as 
aforesaid, or all or any of the said proceedings in connection there- 
with, had and made by the State of California, its officers, or ugelits, 
or by the officers or agents of the plaintiff, or by the said Mullan, or 
the said Avery, were, or are, all or singular, null or void; but they 
admit that the mvalidity of the same does not and cannot be made 
LO appear Upon the face of said list, or on the reeord of said proceed- 
Ings, or any of them; and they deny that it can be made.to appear 
aliunde the said listing and the said proceedings. And they admit 
that said proceedings apparently (as they aver they do in fact) vest 
the legal title to said tract of land in controversy herein in the said 
State of California and its grantee, Francis Avery. And they admit 
that the title so vested obstructs any alienation of the same by the 
plaintiff; but they deny that said listing was unlawful, or that the 
conveyance thereot by the Siate to said Avery has cast a cloud upon 
the title of the plaintiff, or that the plaintiff has any title. 

And these defendants admit that there is now pending in the said 
fifteenth (15th) district court such action as is all ced by Francis A very 
against the Black Diamond Coal Mining Company for the cause of 

action alleged, and, unless restrained, he will prosecute said 
LO) action, and may recover from said Black Diamond Coal Min- 

Ing Company large sums of honey by reason of and by reals 
of said action; but they deny that said suit Is prosecuted in pursu- 
ance of any conspiracy or confederation of these defendants; and 
they deny that any order of this court to restrain them from assert- 
ing title and claim to said land could or should restrain the prose- 
cution.of said action; and they deny that the said action can com- 
pel said Black Diamond Coal Mining Company to pay these defend- 
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ants, or either of them, large or any sums of money in compromise 
thereof, or in the purchase of any pretended title. 
VII. They deny that all or any actings, doings, or pretences of 


these defendants, or either of them, are contrary to equity or good 
conscience, or tend tothe wrong or injury or oppression of the plain- 
tiff, or that the plaintiff Is eChntire iV, Or at all. remediless according LO 
the strict rules of the common law, or can only have relief in a court 


Ol equity, or that matters ot this nature are propery coonizable or 


. ? . } 4] ° ° 7 ‘ : : wl 
relieveab! pnerein. (On the contrary. these defendants avel that if 


,° ; ; en% ‘ ; «a 
the allewatio is: and pretences of the bill are true the plaimtifl may, 
‘ ® i ' . " 1 . . 4 ‘ ‘ 
and ought to, recover the said land and the possession thereof by 
and according LO the strict ruies OF thre common law, an without rec 
' . . y ' ' . " , . . .** 
sort to a court ol equity, and they piead thes lacts to the Jurisdic- 


S 4 4 | Si i. | is4 . l. , 4 ] . 
tion of the court, and bray the same benent and advantage thnere- 


; Fy l 3 i ' iar _ } oo fa ree ll, ; i 
trom as i Loe same had veel) Sse pal iieiv and SPeCCcriaca4rs pleaded. 
They deny that the facts or circumstances recited and alleged 
ey deny that the tacts or circumstanees recited and alleve Ih) 
aid bill Fe fe a ee 1 } , AP a1 Pe : 
Siii¢ ii of compliant wer Ho, Giscovered DY Lhe plain LIDDELL ailel 


the proceedings thi rein set forth, or not unt one year nex hthec- 
diately preceding the presentation of the bill of complaint. On the 
contrary, these defendants aver that all of the facts touching the 
matters alleged were known to the plaintiff long before the listing 
ot sald land to the suid stat 


And these « 


. ’ ‘ . ° 
ndants, further Lnis\ Ti mr. Cie bral i 1is bresell 


reat 
a. 
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. . . 3 a ; ; : : ’ ‘ } ] 
SUIL IS Ihstituted by ol by the autl Of the pilalneiit, o1 
1] , his + | , ‘at » oe 147 . el te? »i i y° +] 1) fatertiy ' 
Laat there 1s anv iaw or statute authorizing the mstituting ol 
; . ae a , ‘3 i] ’ 
»this suit bv any otheer or person w Tr ana eV ailec”t 
' = : . +o ] . } ] {" 1» . noe 
that this suit is instituted on behalf of the Black Diamond Coal 
' ' tai, e ge a] ‘genre eee , at niv 
Minn ‘ Company In the name of the United States, and the only 


esti dna the on } te] 
‘ ,* ’ ’ : } ‘ ' . } . ’ . ’ 

ney General of the United States to John M. Coghlan, Esaq’r, United 

states attorney for the district of Calltiornia, Which 18 as follows: 


“John M. Coghlan, Esq’r., U. S. attorney, San Francisco, Cal. 


oy , av 273420019 &? , £f,. | rr Tyy\4 _ “a | ‘ F 
a ee ee Sec vy of ihe interior, 1n a tetter ol 


the 7th inst., application trom Messrs. Hoyt « 
i dgratha.: seyret aera Ocal hahaa 
rancisco, Ohh Dehall of the Black Diamond Coal Company, fol per- 
mission to use the name of the United States ina suit to declare 
. ' . e , . 4 e . ‘ . ¥ ; ) ° . 
void Lhe title « i the State of ( alifornia bo the noreun » Ol SECCLION O&O. 1 
township | north. nye | CASL, Mount Disabole meridian. (al. 
Aiter considering the facts in the application in connection with 
the views of the Secretary of the Interior | have concluded that the 
: : — } ! | j | : 
application should be granted, and I have therefore to-day informed 
; 7s i ? ¥ ’ ‘ . , '% , +4 7 , ’ ! 
the a Sige acta the COMLpan s that such sultl mav ve vrougiit 
Upon Lhe under —, that any and all COSLS aha ¢ X pehlises Wn the 
matter Shall he « ‘ayed by the applicants, ana that the proceedings 
-_ tees 
"ase y (7eneral.,. 
7 
ii 


shall be s shock: LO Sh dia ection and control Oo] 
in order that the interests of the Government may be fu 
and justice done to any and all parties interested. 
‘Very respectfully, CHAS. DEVENS, 
Attorney General,” 
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42 And these defendants aver that the said Black Diamond 

Coal Mining Company, ealled in said letter the Black Diamond 
Coal Company, has not shown, and has not, in fact, any privity with 
the Government in this behalf, and has no right, title, or interest, or 
estate, legal or equitable, in the said tract of land, and that the said 
letter does not, nor does any law or statute, authorize or sanction 
the institution of this suit or the filing of this bill of complaint, and 
they claim the same benefit and advantage hereof as if the same 
had been specifically pleaded. , | 

And these defendants, further answering, insist that this court has 

no jurisdiction to determine any question of fact as to the character 
or condition of the land so selected by and listed to said State; that 
these matters have been already enquired into and finally passed 
upon by the officers and special tribunals in whom and in which this 
jurisdiction has been exclusively vested by the laws of the United 
States; that the certification thereof to the State on the third (3d) 
day of January, 1871, has by law all the force and effect of a patent; 
that before the signing thereof the said tract was carefully examined, 
and found to be free from confliet, and to enure to the State of Cali- 
fornia for the purposes indicated, and it was so certified by the chief 
clerk of the General Land Office, and it was certified by the Com- 
missioner of the General Land Office, and was true that the said lot 
was embraced in the original list, then on file in said office, of land 
selected by the State as indemnity for deficiencies in the township 
named; that such indemnity school selection was authorized by the 
acts of Congress ; that the said tract had been examined and com- 
pared with the township plat and tract book of said office, and that 
the indemnity was properly due to the township for which selected, 
was found to be subject to selection and free from conflicts, and he 
therefore recommended that the same be approved, subject to any 
valid interfering rights which might have existed at the date of the 

selection, and the same was so approved by the Secretary. 
43 And defendants, farther answering, say that all the matters 

set forth in this bill of complaint, and the grounds therein 
alleged, for interferance, on the part of the United States, with the 
title of these defendants, were brought to the attention of the plain- 
tiffs, and were enquired into at the instigation of the said Black 
Diamond Coal Mining C ompany, by the Commissioner of the Gen- 
eral Land Office more than six years ago, and were finally deter- 
mined by him on the fourteenth (14th) day of March, 1872, when the 
said Commissioner addressed and sent to the Governor of the State 
of California a communication or certificate in the words and figures 
following : 

J. de 
“ DEPARTMENT OF THE INTERIOR, GENERAL LAND OFFICE, 
“Wasninaton, D. C., March 14th, 1872 
“ His Excelleney the Governor of California, Sacramento, Cal. 
“Sir: Referring to our letter of Sept. 6, 1871, to your predecessor 

in office, requesting him to relinquish the N,} sec. 8, T. 1 N.,1 E. 
4—2035 
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supposed to have been erroneously certified to the State in List No. 
19 of school indemnity selections, approved Jan’y 3, 1871, I have 
now to state, from a further examination of thie case, it is found 
that the allegation of facts, as set forth in that letter, were erroneous, 
and that there now appears to be no valid grounds for interference 
on the part of this office in the case. I have, therefore, to request 
that you will return the letter above referred to to this office, as the 
request therein contained is hereby withdrawn, and all action by 
this office as against the title of the claimant under the State sub- 
sequent to the certification of the tract is hereby rescinded. 
44 “T have the honor to be, very respectfully, your ob’t serv’t, 
“WILLIS DRUMMOND, 


“Commmissioner.” 


That no appeal was ever taken from this decision, and the plain- 
tiff and the Black Diamond Coal Mining Company acquiesced 
therein for the space of over six years. And defendants aver that 
the matters of fact set forth in this bill were within the exclusive 
jurisdiction of the Land Department, as a special tribunal by law 
vested therewith, and the same were, by said tribunal, investigated 
and finally determined. 

These defendants, further answering, say that the said north 
half (4) of section eight (8) was selected by the State on the thir- 
teenth (13th) day of May, 1865, at the instance and request of the 

aid Black Diamond Coal Mining Company, acting in the name of 
Frank Barnard, then secretary of said corporation. 

The said selection was made in the United States land office, San 
Francisco, by the State locating agent, with the consent of the regis- 
ter of said land office, on June twenty-fifth (25th), 1865, and certified 
by said locating agent on the thirtieth (50th) day of June, 1865, and 
the application and certificate of location was received and filed in 
the office of the State surveyor general on the eleventh (11th) day 
of July, 1865, and approved by said surveyor general on August 
eleventh (11th), 1865. 

That by the laches of the said company it and the said Barnard 
forfeited the right to purchase said land from the State on the first 
(Ist) day of October, A. D. 1865; that thereafter the right to pur- 
chase the same from the State was open to all citizens of the State, 
and so remained down to August twenty-fifth (25th), 1868, when the 
defendant, John Mullan, applied to purchase the same, and his ap- 
plication was accepted ; and the defendants insist that the said cor- 
poration, in whose behalf this suit is prosecuted and the real plaintiff 

herein, having procured said land to be selected by the State, 
45 is estopped to allege that said land was not open to such se- 
lection, or not lawfully selected by the State. 

And defendants further say that when the application of de- 
fendant Mullan was made it was known and understood by him 
and by the State of California that it was simply an application to 
purchase a tract of land which had already been selected and located 
on behalf of the State three years previously, and which had been 
for sale all that time; that the State did not then, nor at any 
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other time than in May, 1865, select and locate said land; that the 
State had provided certain blank forms to be filled in and used upon 
applications to locate and select indemnity lands under the act of the 
Legislature of said State, approved March twenty-eighth (28th), 1868, 
but had not provided blanks to be used upon the application for the 
purchase simply of such indemnity selections, and the said Mullan, in 
making his application, used one of said blanks so provided, striking 
out portions thereof and interlining and alteving the same, and the 
language of the application was not precisely the same as it would 
have been if such tmaw had not been used. 

Defendants aver that the Hon. John F. Swift, who, at the date of 
the selection of said north half (3) of section eight (8), was register 
of the United States land office in the San Francisco land district, 
acted in good faith, and with full knowledge of all the facts; that 
Leander Ransom, now dead, then the State locating agent, made 
said selection in good faith without any false representations or mis- 
representations or any representations of any kind, farther than to 
present the fact of such selection by the State; that he did not prae- 
tice any imposition of any kind upon the United States, or upon 
uny of its officers or agents, in relation to said land or the selection 
thereof; that neither the United States nor any of its officers or 
agents were at any time misled or imposed upon In any manner 
whatever by any agent or officer of the State of California, or by any 
other person whomsoever, in any matter relating to said north 
half (3) of said section eight (8), or the selection thereof, nor by these 
defendants or either of them, nor was any representation made 

by any of them to the United States, her officers or agents ; 
46 that the United States and the officers thereof were the sole 

and exclusive custodians of all the facts of the surveys and 
field-notes, and in possession of the data in relation to all of said 
matters, and did not rely upon anv representations or pretences of 
the State of California, her officers or agents, in relation thereto, nor 
were induced to act or influenced in their action in consequence of 
any such, but all the information which the State, her officers and 


agents, had on the subject were derived from the officers and agents 


of the United States; nor did said officers and agents act under mis- 
take or through inadvertence, but they acted with full information 
and due diligence and advisedly, and there is no newly-discovered 
evidence nor any fact discovered which was not fully known to said 
officers at the time of their said action. . 
That the said defendant, John Mullan, found said land for sale by 
said State, and as a citizen of said State he applied to purchase the 
same; that he did not have any knowledge then, or at any time 
subsequent, prior to the listing thereof, that the Black Diamond 
Coal Mining Company, or any one else, set up any claim to title to 
said lands under any law of the State or of the United States, nor 
did he know tbat said land contained coal; that all his acts in re- 
iation thereto were open, of public record, and above board ; that he 
confederated or conspired with no one, and made no representations 
whatever; that he paid the State with his own money, and that all 
of his acts were in good faith, and had and done in his own name 


- 
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and for his own benefit; that nearly one year elapsed between the 
date of filing his application to purchase said tract of land and the 
receipt by him of a certificate of purchase therefor, and when he re- 
ceived it he was the sole owner and holder thereof, and he used it 
as security in many business and commercial transactions with 
divers persons and corporations, including defendant Avery, for 
nearly three years before he sold said land and assigned said certi- 
ficate to defendant Avery; that during all this time he did not 
know that the Black Diamond Coal Mining Company had or made 

any claim to said land or that any person was trespassing or 
47 mining thereon; that he had never seen said land, never 

been thereon, nor within many miles thereof, and he denies 
each and every the allegations of fraud or fraudulent knowledge, or 
conspiring or designing or contriving, or malintent or imposition 
upon the United States, or upon any of its officers or agents, and all 
unlawful action or unlawful or wrongful transactions alleged or in- 
sinuated against him either in regard to the selection of said land 
or the approval thereof, or his application to purchase, or the accepta- 
tion thereof, or the issuance to him of the certificate of purchase, or 
the certification of said land by the United States to this State, and - 
had nothing whatever to do with said certification. 

That the defendant Avery was a resident of the city of New York 
when the said Frank Barnard made his application for and caused 
thesaid north half (4) of section eight (8) to be selected and located by 
the State of California, through her locating agent; that he did not 
come to and arrive in this State until the month of December, 1868, 
more than three months after defendant Mullan had made his ap- 
plication to the State of California to be allowed to purchase the 
said tract of land; that he did not make the acquaintance of de- 
fendant, John Mullan, until about the month of August, 1869; that 
he never heard or knew of the north half (4) of section eight (3), 
township one (1) north, range one (1) east, Mount Diablo meridian, 
until the month of March, 1871, when the defendant, Mullan, offered 
him the certificate of purchase issued to him, the said Mullan, by 
the State of California as security fora loan of money, and said the 
land had been listed to the State in the preceding month of January. 

And defendant, Francis Avery, further answering, says that all 
and singular the allegations and averments of this bill of complaint, 
charging, alleging, intimating,or insinuating that he, the said Avery, 
conspired, confederated, or colluded with any one whomsoever, or 
any person or persons whomsoever, or influenced, or sought, or 
caused, or procured to be influenced, or misled, or deceived, or im- 
posed upon any officer or officers, agent or agents, of the State of 
California, or of the United States, the plaintiff herein, in or about, 
or in connection with, or in relation to the selection and location of 

the said north half (3) of section-elght (9), township one (1) 
48 north, range one (1) east, Mount Diablo meridian, the issuance 
of a certificate of purchase therefor to the said Jolin Mullan, 
defendant herein, the certification or listing of the said tract of land 
by the United States to the said State of California, are wholly and 
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absolutely untrue, and without any foundation whatever, and he 
denies the same. 

And defendant, Francis Avery, further answering, says that at 
the time when the State certificate of purchase for the said nortb 
half of section eight (8) came into his possession as security for 
money loaned to John Mullan, he had no knowledge, -or any means 
of knowing, that the black Diamond Coal Mining Company, or any 
other corporation or person or persons, were then, or ever had been, 
trespassing and depredating on said land, or had, or pretended to 
have, or could have, any claim, or any pretence of a claim, to any 
title thereto, nor did he learn that any one had been or was mining 
on this north half of section eight (8) until after defendant, John 
Mullan, had sold, and he, defendant Francis Avery, had purchased 
and paid for this land. 

And these defendants, further answering, say that the whole of 
said township one (1) north, range one (1) east, Mount Diablo me- 
ridian, was sectionized when it was surveyed in 1864, except a small 
portion which was not surveyed simply because it was mountainous, 
and worthless for any purpose; and the whole, or a great part 
thereof, has been conveyed by the United States to divers parties, 
some to the Western Pacific Railroad Company, some to pre-emptors, 
some to locators of military bounty land warrants, some under the 
homestead law, some to locators of school land warrants and Agri- 
cultural College scrip, some under the university grant, and some 
under the grant of sixteentua and thirty-sixth sections and of in- 
demnity lands therefor, as may be seen from the following table 
copied from the records of the United States Land Office, in San 
Francisco, covering the two northern tiers of sections in township 
one (1) north, range one (1) east, the only ones containing coal, and 
showing the disposition made by plaintiff of the first twelve (12) 
sections in said township: 

Section one. 
Northwest quarter. Western Pacific Railroad Company. April 
3, 1872. List 8. 
49) Kast half and southwest quarter. Western Pacifie Rail- 
road Company. May 31, 1870. List 5. 
Section two. 

North half. State selection. May 16, 1864. Approved April 2, 
1870. List 15. 

South half. State selection. August 17, 1864. Approved July 
1,1870. List 15. 


Section three. 


Northeast quarter and north half of southeast quarter. Western 
Pacific R. road. May 31,1870. List 5. 

Northwest quarter. Western Pac. R. R. December 24, 1872. 
List 9. 

South half of southeast quarter. Coal application of F. K. Shat- 
tuck. February 15, 1871. 


—— 
de 
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jected. 


C, Clark. May 11, 1868. 
Section four. 


May 21, 1866. 

October 8, 1872. 

Approved, July 1, 1871. List 22. 
Clark. May 11, 1866. 
Hawxhurst. June 16, 1866. 

ol, 1566. 


HO Section five. 


November 15. 1871. List 25. 
Northwest quarter. State selection. May 16, 1864. 
July 1,1871. List 22. 


24,1872. List 9. 


pending.) 
Section six. 


northeast quarter. State selection. February 25, 1864. 
July 1, 1871. List 22. | 


fornia. October 5, 1872. Approved December 6. 1873. 
May 6, 1873. 


proved April 8, 1867. 
Southwest quarter. 3 coal applications. Unsettled. 


Section seven. 
proved April 8, 1867. 
applications, No. 4 & No. 11. 


List 9. 


Robert Watson. August 1, 1870. 


Southeast quarter of southeast quarter. Coal application. 
Southwest quarter of southeast quarter. Coal application. 


Southwest quarter. Coal application. S 8. Whipple. 


Southeast quarter. Western Pacific Railroad Company. 


North half of southwest quarter. Coalapplication. Cancelled. 
Southeast quarter of southwest quarter. Coal application. Re- 


Southwest quarter of southwest quarter. Coal application of E. 


Northeast quarter. Military bounty warrant. Nicholas Smith. 
Northwest quarter. Military bounty warrant. William Prosser. 


North half of southeast quarter. State selection. May 16, 1864. 


August 


Northeast quarter. State selection. May 16, 1864. Approved 


Approved 


May 


South half. State selection. May 19, 1864. (Seems to be still 


Northeast quarter of the northeast quarter and the south half of 
Approved 


Northwest quarter of the northeast quarter. University of Cali- 
List 3. 
Northwest quarter (lots 1 & 2). Cash sale) James L. Lendrum. 


Southeast quarter. School land warrant. May 16, 1864. Ap- 


Northeast quarter. School land warrant. May 16, 1864. Ap- 


Northwest quarter. State selection. December 10, 1864. De- 
claratory statement. Henry Brown. April 4, 1865; and two coal 


Southeast quarter. Western Pacific Railroad. December 24, 1872. 


5] Southwest quarter (lots 1 & 2). Declaratory statement. 


~ | 
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Section eight. 
North half. State seleetion. May 13, 1865. Approved January 
3, 1871. List 19. 
Southeast quarter. Military bounty warrant. Peter Vestneys. 
January 28, 1873. 
Southwest quarter. State selection. February 28, 1865. Ap- 
proved January 30, 1868. List 2. 


Section nine. 


Northwest quarter of northeast quarter. Western Pac. R’road Co. 
December 24, 1872. List 9. 

Northeast quarter of northeast quarter. Coal application of E. C. 
Clark. May 11, 1866. 

South half of southeast quarter. Western Pae. R’road Co. De- 
cember 24, 1872. List 9. 

South half. Western Pac. R’road Co. May 31, 1870. List 5. 

Section ten. 

North half of northeast quarter. Coal application of F. K. Shat- 
tuck. February 15, 1871. 

South half of northeast quarter. State selection. May 15, 1864. 
Approved April 18, 1875. — List 26. 

Southeast quarter of northwest quarter. State selection. May 16, 
1864. Approved April 18, 1875. — List 26. 

Northeast quarter of northwest quarter. Coal application. Will- 
iam Hillegas. July 28, 1868. 

Northwest quarter of northwest quarter. Coal application. E.C. 
Clark. May 11, 1868. 

Southwest quarter of northwest quarter. Military bounty warrant. 

Thomas Vivian. June 1, 1878. 
52 North half of southeast quarter. Homestead. W. B.Stew- 
art. March 17, 1873. 

Southwest quarter. Agricultural College scrip. Jos. Harris. 

March 12, 1873. 
Section eleven. 

North half. School land warrant. May 16, 1864. Approved 
April 8, 1867. 

Southeast quarter. Homestead. Patrick Corcoran. November 
10, 1569. 

Southwest quarter. State selection. May 16, 1864. Approved 
July 1, 1870. List 15. | 

Section twelve. 

Northeast quarter. Declaratory statement. Martin Flynn. Oc- 
tober 24, 15870. 

Southeast quarter. Declaratory statement. Patrick Griffin. Jan- 
uary 20, 1870. . 

North half of northwest quarter, southwest quarter of northwest 
quarter, west half of southwest quarter. School land warrant. May 
16, 1864. Approved April 8, 1867. 


TREE 5 
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East half of southwest quarter, southeast quarter of northwest "¢ 


quarter. School land warrant. May 16, 1864. Approved October 
17, 1861 (717). List 22. 

And these defendants deny all unlawful combination and confed- 
eracy in the said bill charged, without —, that any other matter or 
thing material or necessary for these defendants to make answer 
unto, and not herein or hereby well or sufficiently answered unto, 
confessed or avoided, traversed or denied, is true to the knowledge 
or belief of these defendants. . ) 

All which matters and things these defendants are ready to aver, 
maintain, and prove as this honorable court shall direct, and hum- 
bly pray to be hence dismissed, with their reasonable costs and 

charges in that behalf most wrongfully sustained. 
53 FRANCIS AVERY. 

JOHN MULLAN, 

In Pro. Per., and Sol. for Df’d't Ave ry. 

B.S. BROOKS, 

Of Counsel. 


District OF CALIFORNIA, | _. 
San Francisco, j eae 
Francis Avery, being duly sworn, deposes and says: That he is 
one of the defendants in this cause; that he has read the foregoing 
answer, subscribed by him, and knows the contents thereof, and that 
the same is true of his own knowledge, except as to the matters 
which are therein stated on his information and belief, and as to 
those matters he believes it to be true. 
FRANCIS AVERY. 
Subscribed and sworn to before me this 18th day of November, A. 
D. 1878. , 
[SEAL. | SAM’L 8. MURFEY, 
Notary Public. 


(Endorsed :) Due service of a copy of the foregoing answer and 
receipt of ($20) twenty dollars hereby admitted, at San Francisco, 
this 18th day of November, A. D. 1878. Philip Teare, United States 
att’y. Filed 18 November, 1878. L.S. B. Sawyer, clerk. 


o4 The Replication of The United States, Complainant, to the An- 
swer of John Mullan & Francis Avery, Defendants. 


In the Circuit Court of the United States, Ninth Circuit, District of ) 
California. 


This repliant, saving and reserving to itself now and at all times 
hereafter all and all manner of benefit and advantage of exception 
which may be had or taken to the manifold insufficiencies of the 
said answer, for replication thereunto, saith that he will aver, main- 
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to be answered unto, and that said answer of the defendant is un- 
certain, untrue, and insufficient to be replied unto by this repliant ; 
that any other — or thing whatsoever in the said answer con- 
tained, material or effectual in the law to be replied unto, and not 
herein and cou well and sufficiently replied unto, confessed and 
avoided, traversed or denied, is true. 

All of which matters and things this repliant avers, and will be 
ready to aver, maintain, and prove as this honorable court shall 
direct, and humbly pray as in and by its said bill it has already 
prayed 

PHILIP TEARE, 
U. 8. Att'y. 

HOYT & McKEE, 


Solicitors for Complainant. 


Endorsed: Service of a copy of within replication admitted, this 

2d day of December, A. D. 1878. John Mullan & B. 8. 

De Brooks, def't’s att’ys. Filed Dee. 2d, 1878. L.S. B. Sawyer, 
el’k. By J. F. O’Beirne, d’p’y el’k. 


56 At a stated term, to wit, the February term, A. D. 1882, of 
the cireuit court of the U nited States of America, of the ninth 


judicial circuit, in and for the district of California, held at the court- 


room, in the city and county of San Francisco, on: Monday, the 
twenty-seventh day of February, in the year of our Lord one thou- 
sand eight hundred and eighty-two. 

Present: The Honorable Lorenzo Sawyer, circuit judge. 


Decree. 
Tue Unirep STATES OF AMERICA vs. JOHN MULLAN et al. 


The complainant herein filed its bill of complaint, which is hereto 
annexed on the 9th day of July, A. D. 1878. 

Thereupon a subpeena to appear and answer herein was issued, 
returnable on the first Monday of August, A. D. 1878, and service 
thereof made upon the defendants prior to the return day thereof. 

Said subpeena with the marshal’s return of service is hereto ‘annexed. 

The defendants appeared herein by John Mullan, Esqr., as their 
solicitor, and on the 30th of August, A. D. 1878, filed a demurrer to 
said bill of complaint; said demurrer was overruled October 14th, 
A. D. 1878. <A certified copy of the order of court overruling said 
demurrer is hereto annexed. 

On the 18 day of November, A. D. 1878, an answer to said bill of 
complaint was filed, which answer is hereto annexed. 

A replication to said answer was filed on the 2d day of December, 
A. D. 1878, which replication is liereto annexed. 

Thereafter a final decree was filed and entered herein in 
57 the words and figures following, to wit: 


At a stated term of the circuit court of the United States of 
I—203 
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America for the district of California, held at:‘the court-room in the = 
city and county of San Francisco. a 


Present: The Honorable Lorenzo Sawyer, judge. 


Tue UNITED STATES ) 
vs. » No. 1939. 
JouHn MuLian and Francis Avery. } 


This cause came on to be heard at the February term, 1881, of this 
court, and was argued by counsel and taken under advisement by 
the court, and now on this day it is ordered, adjudged, and decreed 
as follows, namely: 

That the following-described tract of land, to wit, the north half 
of section eight (8), in township one (1) north, range number one 
(1) east, Mount Diablo meridian, situated in Coutra Costa county, 
State of California, and containing three hundred and twenty (320) 
acres of‘land, is now and at all the times mentioned in the plaintiff's 
bill of complaint in this action it was publie land of the United 
States, and always has been during said times mineral land contain- 
ing known mines of coal. 

That the said tract of land and premises aforesaid having 
08 been unlawfully selected by the State in lieu of certain un- 
available school lands hereinafter mentioned were on the 
thirtieth day of January, A. D. 1871, erroneously and by mistake 
and inadvertence wrongfully and unlawfully listed to the State of 
California under the approval of the Secretary of the Interior of the 
United States in list number nineteen (19) of school indemnity se- 
lection, and in lieu of the east one-half of section sixteen (16), tewn- 
ship two (2) north, range eight (8) west, Mount Diablo meridian. 

That the said lands were not subject to such selection or to be 
listed to the State in lieu of said school land, and by reason thereof 
the State of California never had or acquired in any manner any 
lawful title to the land and premises herein above described. That 
the letters patent of the State of California issued to Francis Avery 
on the sixth day of April, A. D. 1871, granting to him, the said 
Avery, his heirs and assigns, the said north half of section eight 
(8), township one(1)north, range one(1)east, Mount Diablo meridian, 
and all and singular the proceedings had and taken by Johif Mul- 
lan and by the said Francis Avery for the purpose of acquiring tu 
right to have said patent issued to said Avery as aforesaid, were and 
each of them were had and done without authority of law, and were 4 
and are, each of them was and is, illegal and utterly void, as against 
the United States, said complainant and all parties deriving title 
from said complainant herein. a 

It is further ordered, adjudged, and decreed that the said selec- | 
tion, listing over to the State and the said patent issued thereon be, 
and the same are hereby, vacated, set aside, cancelled. annulled, and 
declared void. 


And it is further ordered, adjudged, and decreed that the z 
59 said defendants, and each of them, have and has no lawful 
right, title, or interest in or to the said land and premises 
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above described as against the United States, complainant herein, 
by virtue of said letters patent of the State of California, and the 
proceedings upon which the issue of the same to Francis Avery was 
based; and that the said defendants, John Mullan and Francis 
Avery, and their assigns, and each of them, be, and they hereby 
are, enjoined from asserting any title to the said land and premises 
and every part thereof, or against said complainant, and those de- 
riving title under said complainant under the pretended selections 
listing letters patent and other proceedings set forth in the plaintiff’s 
bill of complainant. And that the said defendants, John Mullan 
and Francis Avery, and each of them, and their and each of their 
agents and attorneys, servants, and grantees, be, and they hereby 
are, enjoined and restrained from selling, assigning, transferring, en- 
cumbering, or in any manner alienating any interest derived, or 
claimed to be derived, under said patent in or to said land and prem- 
ises, or any part thereof, and from asserting any right, title, or 
interest therein, or in any part thereof, or in the rents, issues, and 
profits thereof as against said complainant and its grantors by virtue 
of any right or title founded in and upon said letters patent of the 
State of California or the various proceedings, or any of them, upon 
which said letters patent were or are based or issued. 

And it is further ordered, adjudged, and decreed that the defend- 
ants pay to the complainant its costs in this suit taxed at two hun- 
dred seventy-four 5°, dollars. 


March 29, 1882. 


LORENZO SAWYER, 
Circuit Judge. 


60 Endorsed : Filed and entered March 27, 1882. L.S. B.Saw- 
yer, clerk. Eq. Dec., reg. 2, p. 354. 


61 Uxirep STATES OF AMERICA: 


Memorandum of Costs and Disbursements. 


In the Cireuit Court of the United States, of the Ninth Circuit, in 
and for the District of California. 


Ee A EI aan ee 


Unirep States, Plaintiff, vs. Jonn MuLuan ef als., Defendants. 


Disbursements: 


Copy field-notes......... -.. .-.-..------ avnaisiail $5 

OT QI ce citinntid en mmm 4 

Certified copy 60 Bit... ccns ccnscncesccnnmenng 2 

CE ie GR ciinntniscinintn tosncciistaeidipilipiniintentiidianimicemuciediiiia 78 60 

Ponsa) G08 nan duis edna saannannil 112 10 

Witness fees. | 
John W. Bost, 156 miles, and one day---------. 17 10 | 
Benj. Jones, 365 “ wh tebe 38 Disal’d. | 


Asher Tyler, & John A. Davis, 56 miles, & one 
GAY C00R ..2.-cccencscndccennawacnmense scion 14 20 
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L. S. B. SAWYER, Clerk, 
By J. F. OBEIRNE, 
Dp'y Clk. 
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District of ( ‘aliforn id, > os. 
City and County of San Francisco, } 

Philip Teare, being duly sworn, deposes and Says : That he is the 
attorney for the United States, plaintiff in the.above-entitled cause, 
and as such is better informed relatiive to the above costs and dis- 
bursements than the said plaintiff. 

That the items in the above memorandum contained are correct 
to the best of this deponent’s knowledge and belief, and that the said 
disbursements have been necessarily incurred in the said cause. 


PHILIP TEARE. 


Subscribed and sworn to before me, this 5d day of March, A. D. 

1882. 
-§. C. HOUGHTON, 
Commissioner bo) S. Circuit Court. WC. 
Taxation affirmed, March 27, 1882. 
To B.S. Brooks, Esq., attorney for defendants: 

You will please take notice that on Monday, the 6th day of March, 
A. D. 1882, at the hour of 10.30 o’clock a. m., I will apply to the 
clerk of said court to have the within memorandum of costs and 
disbursements taxed pursuant to the rule of said court in such 
case made and provided. 

PHILIP TEARE, 
Attorney for Plaintiff. 


(Endorsed :) Service of a copy of the within memorandum 

63 of costs and disbursements and notice of taxing same is hereby 

admitted this 4th day of March, A. D. 1882. BL. 8. Brooks, 

defendants’ att’'y. Filed this 4th day of March, A. D. 1882. L.8. 
B. Sawyer, clerk. 


64 Whereupon said subpeena, pleadings, certified copy of order 
overruling demurrer, final decree, and memorandum of taxed 
costs are hereto annexed, and said decree is duly signed, filed, and 


enrolled, pursuant to the practice of said circuit court. 
Attest, &e. 
[SEAL. | L. 8. B. SAWYER, Clerk. 


? 
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(Endorsed:) Enrolled papers. Filed March 27th, 1882. L. S. B. 
Sawyer, clerk. 


65 Stipulation as to Sufficiency of Testimony in Short-hand. 


In the Cireuit Court of the United States, Ninth Cireuit, District of 
California. In Equity. 


Unitrep STatTes vs. JOHN MULLAN, FRANCIS AVERY. 


It is stipulated and agreed between the parties to this suit, by 
their respective attorneys, that when the testimony of witnesses is 
taken down by the short-hand reporter it shall not be necessary that 
the testimony should be read over to the witness after being written 
out in long-hand, nor that it be subscribed by the witness; but the 
said testimony (all other requirements of the law and the rules of 
the court having been complied with) may be read upon the hear- 
ing with the same force and effect as if the same had been read over 
by the witness, corrected by him, and subscribed by him. 

W. H. L. BARNES, 
Of Counsel for Complainant. 
B. 8S. BROOKS anp 

JOHN MULLAN, 
Sol’s for Def'ts. 


Endorsed: Filed 23 April, 1879. L. 8S. B. Sawyer, clerk. 
66 Stipulation as to Copies of Documents. 


In the Cireuit Court of the United States in and for the Ninth Cir- 
cuit, District of California. 


Tue Unirep STATES OF AMERICA 
Us, 
JoHN MuLLAN and FrRANcis Avery. 


Stipulation. 


[t is stipulated that the copies of documents hereto annexed are 
true copies of originals, and that they may be used upon the hearing 
of this cause without being put in evidence before the examiner, and 
with the same force and effect as the originals would be entitled to 
if produced, and subject to the same objections. 

PHILIP TEARE, 
United States Attorney. 
B. S. BROOKS, 
Sol. for Def’ts. 
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67 Barnard’s Application to Locate and Purchase. 
Grant of the 16th and 36th sections. 
Application for bocation under the State. 
Location No. 261. San Francisco land district: 


San Francisco, May 13th, 1865. 
To State locating agent: 

I, Frank Barnard, of San Francisco county, State of California, do 
hereby apply, under the provisions of an act entitled “An act to pro- 
vide for the sale of certain lands belonging to the State,” approved 
April 27th, 18638, to purchase and locate the following-described land 
in Contra Costa county : 

The north half of section eight, township one north, range one 
east, of Mount Diablo meridian, containing three hundred and 
twenty acres, according to the returns of the U.S. surveyor general, 
and which I agree to accept in lieu of the full amount of 320 acres, 
for which I agree to pay to the State of California one dollar and 
twenty-five cents per acre, in the following manner, viz: Twenty 
per cent. of the purchase-money, together with interest on the bal- 
ance at the rate of ten per cent. per annum, in advance, from the 
date of location in the locating agent’s office. 

This location has been made by me in lieu of E. 3 of sec. 16, T. 2 
N., R. 8 W., Mount Diablo meridian, which is included in a private 
grant. ; 

Affidavit of Location. 


Location No. 261. San Francisco land district. 


STATE OF CALIFORNIA, County of San Francisco: 
: y " 
I, Frank Barnard, of San Francisco county, State of California, | 
ving duly sworn, depose and say: That Iam a citizen of the Unite 
being duly sworn, d nd say: That Ia it] f the United 
States and a resident of the State of California, of lawful age; 
68 that I am an applicant for the purchase and location of the 
above-described lands; that the same are unoccupied by any 
person other than myself,and that to the best of my knowledge and 
belief there is no valid claim existing upon the land so described 

oa 


adverse to the claim I hold and apply to be located, and that there . ij 
is no improvement of any description on said land other than my a 
own. | =|} 
Witness my hand. ™ 
FRANK BARNARD. 
Sworn and subscribed to before me, this 13th day of May, A. D. 
1865. 
[ 5c. stamp. ] 
LEANDER RANSOM, 
State Locating Agent. 
We, N. Van Bergen, James B. Peck, and Aaron Van Dam, of San 
Le 
' 
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Francisco county, State of California, being duly sworn, each for 
himself deposes and si ays: That he is acquainted with the lands de- 
scribed in the above application and sought to be located by the 
above-named Frank Barnard; that there is no valid claim existing 
upon the land so described adverse to the claim above named, nor 
any improvements other than those owned by the said applicant, to 
the best of his knowledge and belief, and that he neither has nor 
expects to have any interest, directly or indirectly, in the claim so 
desired to be located by said Frank Barnard. 
Witness our hands. 
. VAN BERGEN. 
JAMES B. PECK. 
AARON VAN DAM. 


69 Sworn to and subscribed before me, this 13th day of May, 
A. D. 1865. 
[15e. stamp. ] 
LEANDER RANSOM, 
State Locating A gent. 


I, Leander Ransom, state locating agent for the San Francisco 
land district, do hereby accept the above offer, under the following 
conditions: That if such location be made and approved by the 
United States it shall be for the useand benefit of the applicant, on 
his complying with all the conditions and provisions of the ag¢t for 
the location and sale of lands belonging to the State, approved April 
27th, 1 SOS. 

LEANDER RANSOM, 
Locating Agent. 


Office of locating agent, San Francisco, May 15th, 1865. 


Affidavit to Accompany Applications to Purchase State Lands, as Re- 
quired by Act of Legislature, Passed April 27th, 18638. 


I do solemniy swear that I will support, protect, and defend the 
Constitution and Government of the United States against all ene- 
mies, whether domestic or foreign; that I will bear true faith, alle- 
giance, and loyalty to the said Constitution and Government, any 
ordinance or law of any State, convention, or legislature, or any rule 
or obligation of any society or association, or any decree or order 
from any source whatsoever, to the contrary notwithstanding, and 
that I will support the constitution of the State of California; and 
further, that I do this with a full determination, pledge, and pur- 
pose, Without any mental reservation or evasion whatsoever, and 

that this oath is not taken for the purpose of acquiring title 
70 to, interest in, or possession of any land, in order that such 
title, interest, or possession may be transferred to any person 
or persons, to enable such person or persons to evade the provisions 
of any law of the State of California or any regulation of the Gen- 
eral Land Office at Washington. 
(Signed) FRANK BARNARD. 
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Subscribed and sworn to before me this thirteenth day of May, 
1865. 
[ 5c. stamp. | 
(Signed) LEANDER RANSOM, 
State Locating Agent. 


Grant of the 16th and 36th Sections for School Purposes. 
San Francisco Land District. Location No. 261. 
STATE OF CALIFORNIA, LOCATING AGENT’S OFFICE. 

I hereby certify that, in accordance with the provisions of an act 
entitled “An act to provide for the sale of certain lands belonging 
to the State,” approved April 27th, 1863, and with the instructions 
of the surveyor general, I have located, as a portion of the school 
lands, three hundred and twenty acres of public land in the county 
of Contra Costa, at the request and for the use of Frank Barnard. 

Said land is described as follows: N. 3 of see. 8, T. 1 N., R. 1 E., 
Mount Diablo meridian. 

Taken in lieu of E. 4 of sec. 16, T.2 N., R. 8 W., Mount Diablo me- 
ridian. 

This location has been made by me, by filing an application for 

the same, in the name and for the benefit of the State of Cal- 
71 ifornia, at the U.S. Land office for the San Francisco district, 

in the city of San Francisco, and with the consent of John F. 
Swift, register of said district, bearing date the 25th day of June, A. 
D. 1865, and the same is-entered and numbered upon my register of 
locations. 

Witness my hand at office in San. Francisco, this 30th day of 
June, 1865. 

LEANDER RANSOM, 
State Locating ‘Agent for the San Francisco Land District. 


SURVEYOR GENERAL'S OFFICE, 
SACRAMENTO, the 11th day of August, 1865. 
The above location is hereby approved, and the treasurer of Contra 
Costa county shall receive in payment therefor, from Frank Bar- 
nard, one hundred and twelve (112) dollars, within fifty days from 
the record of the surveyor general’s approval, being twenty per cent. 
of the purchase money, and one year’s interest on the balance in 
advance, at the rate of ten per cent. per annum from the date of 
location in the locating agent’s office. 
[Seal of the Sur. Gen’l’s Office. ] 
J. F. HOUGHTON, 
Surveyor General. 


By A. 8S. BENDER, Deputy. 


72 Endorsement on Barnard’s affidavit: (The following is en- 

dorsed onthe “ affidavit for location: ”) Affidavit and descrip- 
tion of land to accompany the application of Frank Barnard. 
Contra Costa county. No. —, township 1 N., range 1 E., section 8, 
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N. 3. Containing 520 acres. Located May 13th, 1865. Surveyed 
, 1864. By U.S. Sur. Gen’l. 


73 Endorsement on Barnard’s application to locate and pur- 

chase: Grant of the 16th and 36th sections for school purposes, 
San Francisco land district, location 261, Mount Diablo meridian, 
Township No. 1 N., range No.1 E.,section 8 N. 3. Taken in leu of 
Ii. 3 of sec. 16, in township No. 2.N., range No. 8 W., M’t Diablo merid- 
lan, containing 320 acres, in lieu of 320 acres located for Frank Bar- 
nard, by Leander Ransom, locating agent. Ree’d and filed July 
lith, 1865. Approved August Iith, 1865. J. F. Houghton, sur- 
veyor general, by A.S. Bender. deputy. 


74 List No. 19. 


DEPARTMENT OF THE INTERIOR, 
: GENERAL LAND Orricr, 10th January, 1871. 

[, Jos. S. Wilson, Commissioner of the General Land Office, do 
hereby certify that the annexed is a true and literal exemplification 
of the original now on file in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[Seal of Gen’l Land Office. } 
JOS. S. WILSON, 
Commissioner of the General Land Office. 


GENERAL LAND Orricer, 28 Dec., 1870. 
The tracts described in the following list have been eritically ex- 
amined and are found to be free from conflict and to inure to the 
State for the purposes indicated. 
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76 DEPARTMENT OF THE INTERIOR, 


GENERAL LAND Orrice, 28th Dee., 1870. 

It is hereby certified that the tracts described in the foregoing list 
are embraced in the original lists now on file in this office of lands 
selected in the San Francisco district, State of California, as indem- 
6—203 
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nity for deficiencies in the townships named, which indemnity 
school selections are authorized in the above-cited acts of Congress 
of Mar. 3, 1853, Feb’y 26, 1859, and July 25, 1866. 

It is further certified thatthe said tracts have been examined and 
compared with the township plats and tract books of this office, and 
that the indemnity is properly due to the townships for which se- 
lected, are found to be subject to selection and free from conflict, and 
it is therefore recommended that the list be approved, subject to any 
valid interfering rights which may have existed .at the date of se- 


lection. 
JOS. S. WILSON, 


Commissioner. 


DEPARTMENT OF THE INTERIOR, 3d January, 1571. 
The foregoing list is hereby approved, subject to any valid inter- 
fering rights which may have existed at the date of selection. 
C, DELANO, Seer tary. 
77 EE. O. F. Hastings, San Francisco land district. 
Indemnity list No. 19. 21,044.,%,5; acres. 


Ree’d & filed 24th Jan’y, 1871. 
JOHN W. BOST, 

Surv. Gen’. 

By DUNCAN BENNMONT. 


Recorded Noy. 11, 1871, in vol. 1 of School Ind’ty Lists, pages 85 
to 91, inclusive of the office records of the surveyor general of the 


State of California. 
JOHN W. BOST, 
Surveyor General. 


SURVEYOR GENERAL'S OFFICE, 
STATE OF CALIFORNIA. 
I hereby certify that the annexed and foregoing is a copy of in- 
demnity list No. 19 on file in my office ; that said copy has 
78 been compared by me with the original, and is a correct 
transcript therefrom, so far as the same relates to N. } sec. 8, 
1. 1N. B.1 6. 
In witness whereof I have hereunto set my hand and affixed my 
official seal this 26 day of May, A. D. 1880. 
[ SEAL. | : JAMES W.SHANKLIN, 


Surveyor General. 
79 U.S. Land Office Records. 


From the records of the United States land office in San Fran- 
cisco, covering the two northern tiers of sections in township one (1) 
north, range one (1) east, shewing the disposition made of the first 
twelve (12) sections in said township. 

Section one. 
Northwest quarter. Western Pacific Railroad Company. April 


8, 1872. List 8. 
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= Kast half and southwest quarter. Western Pacific Railroad Com- 
pany. May 31,1870. List 5. 

*n, 


Section two. 
North half. State selection. May 16, 1864. Approved April 2, 
1870. [In pencil:] List 13. 
South half. State selection. August 17, 1864. Approved July 
1,1870. List 15. 
[ Section three. | 
Northeast quarter and north half of southeast quarter. Western 
Pacific railroad. May 31, 1870. List 5. 
Northwest quarter. Western Pacific railroad. December 24, 
1870. List 9. : 
South half of southeast quarter. Coal application of F. K. Shat- 
tuck. February 15, 1871. [In pencil:] Com. letter, M’ch 2, 1869. 
North half of southeast quarter. Coal application. Cancelled. 
Southeast quarter of southwest quarter. Coal application. Re- 
jected. ; 


a. sie 


Southwest quarter of southwest quarter. Coal application 
80 of E. C. Clark. May 11, 1868. 
Section four. 

Northeast quarter. Military bounty warrant. Nicholas Smith. 
May 21, 1866. 

Northwest quarter. [In pencil:] Lot 1 & 2. Military bounty 
warrant. William Prosser. October 8, 1872. 

North half of southeast quarter. State selection. May 16, 1864. 
Approved July 1, 1871. List 22. | 

Southeast quarter of southeast quarter. Coal application. E. C. 
Clark. May 11, 1866. 
Southwest quarter of southeast quarter. Coal application. H. 8. 
Hawxhurst. June 16, 1866. 

Southwest quarter. Coal application. 8S. B. Whipple. August 
ol, 1866. 


Section five. 

Northeast quarter. State selection. May 16, 1864. Approved 
November 15, 1871. List 23. 

Northwest quarter. State selection. May 16, 1864. Approved 
July 1,1871. List 22. | 

Southeast quarter. Western Pacific Railroad Company. May 
24,1872. List 9. 

South half. State selection. May 19, 1864. . (Seems to be still 

r pending.) 
. Section six. 
Northeast quarter of the northeast quarter and the south half of 


the northeast quarter. State selection. February 25, 1864. Ap- 
1% proved July 1, 1871. List 22. 
{ Northwest quarter of the northeast quarter. University of Calli- 
: 
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fornia. October 5 
8] List 3. 
Northwest quarter (lots 1 & 2). Cash sale. James L. Len- 
drum. May 6, 18753. 
Southeast quarter. School land warrant. May 16, 1864. Ap- 
proved April 8, 1867. 
Southwest quarter. 3 coal applications. Unsettled. 


? 


1872. Approved December 6, 1873. 


Section seven. 


Northeast quarter. School land warrant. May 16, 1864. Ap- 
proved April 8, 1867. 

Northwest quarter. Stateselection. December 10,1864. Declara- 
tory statement. Henry Brown. April 4, 1865. And two coal ap- 
plications, 4 and 11. 

Southeast quarter. Western Pacific railroad. December 24, 1872. 
List 9. 

Southwest quarter (lots 1 and 2). Declaratory statement. Robert 
Watson. August 1, 1870. 

Section eight. 

North half. [In pencil:] Com. letter. Apr.11,1872. State selec- 
tion. May 13,1865. Approved January 5, 1571. List 19. 

Southeast quarter. Military bounty warrant. Peter Vestneys. 
January 28, 1873. 

Southwest quarter. State selection. February 28, 1865. Ap- 
proved January 30, 1868. List 2. 

Section nine. 

Northwest quarter of northeast quarter. Western Pacifie Rail- 
road Co. December 24,1872. List 9. 

Northeast quarter of northeast quarter. Coal application of E. C. 

Clark. May 11, 1866. 
82 South half of northeast quarter. Western Pacitic Railroad 
Co. December 24,1872. List 9. 
South half. Western Pacific Railroad Co. May 31,1870. List 5. 


Section ten. 


North half of northeast quarter. Coal application of F. K. Shat- 
tuck. February 15, 1871. ) 

South half of northeast quarter. State selection. “May 15, 1864. 
Approved April 18, 1873. List 26. 

Southeast quarter of northwest quarter. State selection. May 16, 
1864. Approved April 18, 1873. List 26. 

Northeast quarter of northwest quarter. Coal application. Wil- 
liam Hillegas. July 28, 1868. 

Northeast quarter of northwest quarter. Coal application. E. C. 
Clark. May 11, 1868. 

Southwest quarter of northwest quarter. Military bounty war- 
rant. Thomas Vivian. June 1, 18738. 

North half of southeast quarter. Homestead: W. B. Stewart. 
March 17, 1873. 


¥ > 
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Southwest quarter. Agricultural Collegescrip. Jos. Harris. March 
12, 1873. 
Section eleven. 
North half. School land warrant. Mav 16, 1864. Approved 
April 8, 1867. 
Southeast quarter. Homestead. Patrick Corcoran. November 
10, LS69. 
Southwest quarter. State selection. May 16, 1864. Approved 
July 1, 1870. List 15. 
Section twelve. 
Northeast quarter. Declaratory statement. Martin Flynn. 
83 October 24, 1870. 
Southeast quarter. Declaratory statement. Patrick Grif- 
fin. January 25, 1870. 
North half of northwest quarter. Southwest quarter of northwest 
quarter. School land warrant. Approved April 8, 1867. 
West half of southwest quarter. East half of southwest quarter. 
Southeast quarter of northwest quarter. School land warrant. May 
16, 1864. Approved October 17, 1861. List 22. 


S4 State Patent to F. Avery. 

“ Copy.” 
Unitrep States OF AMERICA, State of California: 
To all to whom these presents shali come, Greeting. 

W hereas under the provisions of the several acts of the Congress of 
the United States, entitled “An act to appropriate the proceeds of the 
sales of the public lands and to grant pre-emption rights,” approved 
September fourth, eighteen hundred and forty-one, five hundred 
thousand acres of the public Jands were granted to the State of Cal- 
ifornia; and an act entitled “An act to provide for the survey of 
public lands in California, the granting of pre-emption rights therein, 
and for other purposes,’ -ap proved March third, eighteen hundred 
and fifty-three, ten sections of land were granted for the erection of 
public buildings, and seventy-two sections for a seminary of learn- 
ing, also the sixteenth and thirty-sixth sections of each township in 
sald State; also, an act entitled “An act donating public lands to 
the several States and Territories which may provide colleges for 
the benefit of agriculture and the mechanic arts,” approved July 
second, eighteen hundred and sixty-two, one hundred and_ fifty 
thousand acres of the public lands were also granted to the said 
States; and whereas the Legislature of the State of California has 
provided for the sale and conveyance of said lands by statutes en- 
acted from time to time; and whereas it appears by the certificate 
of the register of the State land office, No. 609, issued in accordance 
with the provisions of law, bearing date the sixth day of April, A. 
D., 1871, that the tracts of 16th & 36th section erant land, herein- 
after described, have been duly and properly located in accordance 
with law, and that Francis Av ery isentitled to receivea patent therefor: 


JOHN MULLAN ET AL. VS. THE UNITED STATES. 
Now, therefore, the State of California hereby grants to the said 

Francis Avery, and to his heirs and assigns forever, the said tracts of 

land, located as aforesaid, and which are known and described as 

follows, to wit: The north half of section eight (8), township one 

(1) north, range one (1) east, of Mount Diablo meridian, containing 

three hundred & twenty acres, taken in leu of three hundred & : 

twenty acres, together with all the privileges and appurtenances 

thereunto appertaining and belonging,.to have and to hold the 

afore-granted premises to the said Francis Avery, and to his heirs 


and assigns, to his and their use and behoof forever. . oo 
85 In testimony whereof I, H. H. Haight, Governor of the . 
State of California, bave caused these letters to be made patent, t 
and the seal of the State of California to be hereunto affixed. Given , 
under my hand, at the city of Sacramento, this the sixth day of 
April, in the year of our Lord one thousand eight hundred and 
seventy-one. 
[Seal of the State of California. ] 
H. H. HAIGHT, i, 
Governor of State. ; 
Attest: H. L. NICHOLS, | | 
Secretary of State. 
Countersigned : s | 
[Seal of the State Land Office of California. ] if 
J. W. BOST, 
Register of State Land Office. “ 
Per EK. TWITCHELL, Deputy. } 
Endorsement on State patent: Letters patent from the State of . 
California. Issued Apri! 6th, 1871, to Francis Avery for 320 acres 
of 16th & 36th section grant school land, lying in Contra Costa 
county. + 
86 Cem'r of the G. L. O. to Gov’r of Cala. 
ee: 2 eee he ef 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WASHINGTON, D. C., September 6th, 1871. 
His Excellency the Governor of California, Sacramento, Cal. 
Sir: In list No. 19 of Califotnia school indemnity selections, ap- 
proved Jan’y 3, 1871, there was inadverdently included the following 
tract, viz: N. $ sec. 8, tp 1 N.,R. 1 E., selected June 25, 1865, as in- 
demnity for the E. 3 sec. 16, tp 2 N., R. 8 W., R. & R., No. 345. 
That the said tract was variously certified to the State is clearly 
shewn by our records, from an examination of which it appears— 
Ist. That the said N. 3 of 8,1 N., 1 E., was at the date of said 
selection double minimum land, the odd sections of the township 1 N., 
1 E., having been withdrawn for the C. P. R. R. Jan’y 30, 1865, 
nearly six month prior to the date of State selection. 
2d. ‘That the State had prior to the date of the approval of the 


ee 
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said N. } of see. 8,1 N., 1 E., selected other lands as indemnity for 
the said E. $16, 2 N., 8 W., thereby acknowledging the invalidity of 
the first selection, viz: 

N. 3 of N. E.} and N.}o0f N. W. 4 sec. 10, tp 26 S,, R. 13 E,, 
selected Oct. 2nd, 1869, in leu 7 the N. E i sec. 16, 2 N., 8 W., R. 
& R., No. ory and W.3 of S.E.} sec. 4 and N. W. of N. E. and 
N. E. of PS _ See. 9, tp 268. R.12 E., selected Dee. 31, 1869, in 
lieu of Pay S. E. } sec. 16, 2 N.. 8 W., R. & R., No. 2459. 

The first of the above selections was approved to the State Aug. 
10, 1870, six months prior to the date of the approval of the said 
N. 3 8,1 N.1E. 

3rd. That the said N.} 8, 1 N.,1E., was coal land, so noted on the 
plats of survey on file in this office, and therefore was not subject to 
selection by the State, having been reserved by the act under which 
the said selections are made. 

The certifying of the said N. 38, 1 N. 1 E., was there- 
S7 fore, in view of the above facts, clearly an error, and in 
order that this error may be corrected, and as the said tract 
was approved, subject to any valid interfering rights which may 
have existed at the date of selection, | have the honor to request 
that you will on the part of the State of California relinquish to the 
U. S. the said N. 3 of see. 8, tp 1 N., R. 1 E., and, if a patent has 
been issued by the State, that the same be recalled and re voked, that 
the tract may be restored to the body of the public lands, and the 
rights of all parties protected. 
I am, sir, very respectfully, your ob’d’t serv'’t, 


WILL Is DRU MMOND. Commisioner. 


a 


Governor's Reply. 
SACRAMENTO, Sept. 20, 1871. 
Hon. Willis Drummond, Commissioner. 
Sir: Your letter dated Sept. 6, 1871, regarding relinquish- 
ment of certain land by the State of California, was duly received. 
The question of the power of this State under the laws thereof to 
make such relinquishment has been under consideration by myself 
and the attorney general, and the conclusion arrived at is that no 
such power exists. 
The Department will therefore take such action as the Commis- 
sioner may deem proper. 
Very respectfully your ob’d’t serv'’t, 


H. H. HAIGHT, Governor. 
88 Com’s’r of the G. L. O. to the Gov'r of Cala. 
J.J.B 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
W asHinoton, D. C., March 14th, 187 2. 
His Excellency the Governor of California, Sacramento, Cal. 
Sir: Referring to our letter of Sept. 6, 1871, to your predecessor 
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supposed to have been erroneously certified to the Sti ate in list No. 
19 of school indemnity selections, approved Jan’y 3, 1871, I have 
now to state that from a further examination of the case it is found 
that the allegation of facts as set forth in that letter were erroneous, 
and that there now appears to be no valid grounds for interfence on 
the part of this office in the case. I have, therefore, to request that 
you will return the.letter above referred to to this office, as the re- 
quest therein contained is hereby withdrawn, and all action by this 
oftice as against the title of the claimant under the State subsequent 
to the certification of the tract is hereby rescinded. 
[ have the honor to be, very respectfully, your ob’t serv’t, 


WILLIS DRU MMOND, 


Commissioner. 


in office, requesting him to relinquish the N.} sec. 8, T. 1 N.,1 E.,, 


Com’s’r of the G. L. O. to F. Avery. 
i: oe. 2 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasHinaton, D. C., March 14th, 1872 
Francis Avery, Esq’r, San Francisco, California. 
89 Str: Referring to your communication of Dec. 25, 1871, 
filed in this office by Messrs. Britton & Gray, in relation to 
the N. 2 sec. 8, T. 1 N., ee : K., approved to the State of California 
Jan’y 3, 1871, in list No. | herewith enclose a copy of our letter 
addressed to the union of the State, which will explain the action 
of this office in the premises. 
Very respectfully, &c., 
WILLIS DRUMMOND, 


( om HiLISSLONET. 


Con’s’r of the G. L. O. to Britton & Gray. 
+a ae a, of 


DEPARTMENT OF THE INTERIOR. 
GENERAL LAND OFFICE. 
W asHInotTon, D. C., March 14th, 1872 


Britton & Gray, Washington, D. C. 

GENTLEMEN: Referring to your letter of Jan’y 23d ulto., enclosing 
sundry arguments by Francis Avery relative to the N. 3 sec. 8, T. 1 
N., R. 1 E., approved to the State of California Jan’y 3, 1871, in list 
No. 19, I have to inform you that I have this day requested the 
Governor of California to return our letter of Sept. 6, 1871, asking 
him to relinquish the above-named tract, and have ordered the case 
to be finally dismissed from our docket. I have advised Mr. Avery 
of the above action per letter of this date. 

Very respectfully, &c., 
WILLIS DRUMMOND, 


Commissioner. 


90) (Endorsed :) Stipulation & copies of documentary evidence. 


Filed July 9, 1880. L. 8. B. Sawyer, clerk. 
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U.S. Cireuit Court, District of California. 


THe UNITED STATES ) 
v8. . +939. 
Joun Mutuan et al. J 


Depositions of witnesses for complainants. 
Bost. 
Jones. 
‘Thompson. 
Tyler. 
Davis. 

lor respondents. 

Avery. 
Barnard. 
Teare. 


9] In the Cireuit Court of the United States for the District of 
California. 


Tue Unirep STATES vs. JoHN MULLAN e€ al. 


Be it remembered that on the 3rd day of March, A. D. 1879, at 
the office of W. H. L. Barnes, Esquire, in the city and county of San 
Francisco, State of California, before me, J. F. O’Beirne, an exam- 
iner in chancery, duly appointed by the circuit court of the United 
States for the ninth judicial circuit, district of California, person- 
ally appeared the persons whose names hereinafter appear, witnesses 
on behalf of the complainant and respondents in the above-entitled 
action. 

W. H. L. Barnes, Esquire, appeared as counsel on behalf of the 
said complainant, and B.S. Brooks, Esquire, appeared as counsel on 
behalf of the said defendants. 

And the said witnesses, having been by me first duly sworn to tell 
the truth, the whole truth, and nothing but the truth in the cause 
aforesaid, did thereupon depose and say as follows—that is to say: 


Depositions—J. W. Bost. 
Examination-in-chief of Joun W. Bost by Mr. BARNEs: 


Q. 1. State your name, age, residence, and occupation. 

A. My name is John W. Bost; I am forty-five years of age; I re- 
side in Merced county, California, and | am by occupation a sur- 
veyor. 

Q. 2. How long have you resided in the State of California ? 

A. Twenty-nine years. | 
92 (). 3. What office, if any, did you hold in the State of Cali- 
fornia in the year 1568” 

A. I was surveyor general of the State, ex officio register of the 
State land office. 

(). 4. For the purpose of fixing the date I call your attention to 
the following application for location under the State, as follows: 

“ Location number 1651, land district, San Francisco, August 23d, 

7—203 
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1868. To John W. Bost, surveyor general: I, John Mullan, of San 
Francisco county, State of California, do hereby apply, under the 
provisions of an act entitled ‘ An act to provide for the management 
and sale of the lands belonging to the State,’ approved March 25th, 
1868, to purchase and locate the following-described land in Contra 
Costa county: north half of section 8 (eight), in township No. 1 north, 
range No. 1 east, Mount Diablo meridian, containing 320 acres, ac- 
cording to the returns of the U.S. surveyor general, and which | 
agree to accept in lieu of the full amount of E. $ of sec. 16, t’p 2 N., 
R. 8 W., containing 320 acres, for which I agree to pay to the State 
of California one dollar and twenty-five cents per acre, in gold or 
silver coin of the United States, in the following manner, viz.: 
twenty per cent. of the purchase-money, together with interest on 
the balance, at the rate of ten per cent. per annum, in advance, from 
the date of approval of the location in the surveyor general's office. 
This location has been made by me in lieu of E. } of sec. 16, t’p 2 
N., R. 8 W., Mount Diablo meridian. (Signed) John Mullan.” 
Also, for the same purpose to an affidavit for location, as follows: 
“State of California, city and county of San Francisco. Location 
No. 1651, land district. I, John Mullan, of San Francisco county, 
State of California, being duly sworn, depose and say: That I am a 
citizen of the United States, and a resident of the State of California, 
of lawful age; that said township has been sectionized and subject 


to pre-emption since 1864; that said occupants (names unknown), if 


any, have been in occupation for more than sixty days, and said 
lands now belong to the State. Witness my hand. John Mullan. 
Subscribed and sworn to before me this 24th day of August, A. D. 
1868. Sam. Hermann, notary public.” Also, to the following: “I, 
John W. Bost, surveyor general of the State of California, do hereby 
accept the above offer under the following conditions: That if such 
location be made and approved by the United States it shall be for 

the use and benefit of the applicant on his complying with 
93 all the conditions and provisions of the act for the location 

and sale of lands belonging to the State, approved March 
28th, 1868. (Signed) John W. Bost, surveyor general. Surveyor 
general’s office, 25th August, 1868.” 

Obj. Mr. Brooks: I object to that. Mr. Barnes is reading from 
the transcript on appeal in the supreme court, and I object to the 
reading of the transcript to the witness. I am not aware that is not 
admissible for any purpose to do so. 

Mr. Barnes: The reading is simply to call the attention of the 
witnesses to dates and persons, and not for the purpose of proving 
either the application, affidavit, or certificate. 

Q. 5. Do you know John Mullan, named in the application and 
affidavit just read ? 

A. Yes, sir. 

Q. 6. How long had you known him prior to the twenty-fifth day 
of August, 1868? 

A. Well, I knew him about a year before that, I think; I first 
became acquainted with him a year before. 


«~- 


JOHN MULLAN ET AL. VS. THE UNITED STATES. 51 


Q. 7. What, if you know, was his business er occupation ? 

A. I don’t know what it was at that time, unless it was real estate 
agent, land agent, land attorney—something of that kind. 

Q. 8. At the date appended to the acceptance, a copy of which has 
just been read, to wit, on or about the twenty-fifth day of August, 
1868, did you have any conversation with the said John Mullan in 
reference to his application for location of the north half of section 
8, township 1 north, range 1 east, Mount Diablo meridian, contain- 
ing three hundred and twenty acres, according to the return of the 
United States surveyor genéral, and which he agreed to accept in 
lieu of the full amount of the east half of section sixteen, township 
2 north, range 8 west, containing three hundred and twenty acres ? 
If so, state such conversation fully and at length, what he said, and 
what you said. , 

Obj. Mr. Brooks: I object to all of that except the question. 


A. At the time that this location was made I called Captain 
Mullan’s attention to the fact of its being in the neighborhood of the 
Mount Diablo coal mine, and told him that I didn’t like to accept it 
or approve it; | thought it was coal land, and I did not like to accept 
the location. It has been a long time ago, and-I don’t remember 

the exact language, but that is the substance of what was said. 
94 I knew where those coal lands were, and I knew that this 

land was in that immediate neighborhood, and it was spoken 
of in the oftice. I spoke of it myself; told him at the time that he 
made the application for this land. I recollect the time that he 
made it and all about it. I can’t remember the dates, except as you 
have mentioned them, except the year. That is about the substance 
of the conversation—my calling his attention to the fact that it was 
in the neighborhood of this coal mine. 

Q. 9. Mr. Barnes: What did he s say, if anything, in — ? 

A. He replied that he had the United States register’s acceptance, 
and, in substance, that it was my duty to approve it anyway, even 
if I did know that it was any of the coal lands; that it was my duty 
to accept and approve it; that it was State lands, and the register, 
Mr. Swift, had accepted the State application for it. The State had 
made application for it in 1865, I think, or at least before this time, 
and he said that the register had accepted it, and that it was my 
duty to accept it and approve it, and I did so. 

Q. 10. Did he say anything further in relation to your duty in the 
premises or his power ? 

A. Well, I think he said he could compel me to approve it; that 
it had been accepted by the register, and that I had no other course 
to pursue but to accept and approve it. 

Obj. Mr. Brooks: I will save an objection that this testimony 1s 
a statement of the opinions of Mullan on questions of law, and not 
the facts. 

Q.11. Mr. Barnes: What, if anything, did he say, in reply 
so much of your statement as referred to this land as being within 
the coal region ? 
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A. My recollection is that Captain Mullan said it was State land, 
and that the State had no reserved lands and no school lands—they 
had reserved some tide lands around this bay, but they had no re- 
served school lands, and that it was my duty to approve it, and that 
if I didn’t, he could compel me to do it by mandamus, or something 
of that kind. 


Q. 12. What knowledge, if any, had you at that time as to 


95 the situation or character of this north half of section 8, town- 
ship 1 north, range 1 east, Mount Diablo meridian ? ~ 


A. I didn’t know to a certainty that there were any coal lands or 
any improvements on that part of it. I knew from my general 
knowledge of the country, as I had been over it several times, that it 
was in that vicinity. 

Q. 138. Had you at that time seen the plats of the public surveys 
of this land made by the United States surveyor? 

A. I think there was a copy of the plat in the office at the time, 
though I can’t be positive about that. [I think the copy, though, was 
there from the surveyor general’s office here certifie d copy. 

Q. 14. Do you remember whether or not the plat of that survey or 
of those surveys shewed the existence of coal mining operations on 
this land? 


Obj. (Objected to on the ground that the plat is the best evl- 
dence.) 


=> -¢ 


A. It strikes me now that it shewed that there was some mining . 
shafts on it, but I don’t remember so well about its mentioning coal 
or the names of parties; it. has been so.long _ [I don’t recollect 
about that. The township plat ce rtainly did, but about this section 
I don’t know so well—this half section that you speak of. 
(). 15. Look at thus pli it of township | n rth, range 1 east, Mount 
Diablo meridian, now produced and shewn ‘to you, exhibiting se 
much of said plat as refers to sections 5 and 8 of said township, 
and state whether or not the same corresponds with your recollection 
of so much of said plat as relates to this section. 


Obj. Mr. Brooks: I object that this paper produced does not 
purport to be a copy of the plat of said township; and the plat 
thereof on file in the office of the surveyor getieral is the better evi- 
dence. 


A. (After examination.) Yes; it looks like a copy of the plat in 
the State surveyor general’s office. Those dots’ representing shafts 
or something of that kind were there. 


I me *A;" 


(The copy of plat above referred to is put.in evidence by Mr 
Barnes and marked Complainant’s “ Exhibit A.) 

Q. 16. Mr. BARNeEs: I now call your attention to the affidavit for 
location No. 1651, to the words: “I have not entéred any portion of 
any sixteenth or thirty-sixth section which, together with that now 
sought to be purch: ased, shall exceed three hundred and twenty 
acres ; that there is no occupation of said land adverse to that | now 
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hold.” Do you know how, if at all, those words came to be stricken 
out of the form of the application and the following words inserted 
in lieu thereof: “Said township has been sectioned and subject to 
pre-emption since 1864; that said occupants (names unknown), if 
any, have been in occupation for more than sixty days, and said 
lands now belong to the State?” State all you know about that era- 
sure and interlineation. 
_A. Do you want to know why that was stricken out? 

Q. 16. All you know about it. 

A. Well, [know those words were stricken out in the original ap- 
plication, because these were old blanks used by Col. Ransom when 
he was State locating agent. This land was taken up under the law 
of 1865, and the same oath on taking thirteenth and thirty-sixth 
sections was not required by law to be taken. That is the reason, as 
near as I can get at it, why it was stricken out. Those words tbat 
were erased here I think were erased in the original. It was merely 
changed to save the trouble of writing the oath necessary. 

(. 17. By whom was the erasure and interlineation made, if you 
know ? | 

A. My impression is that it was done by Captain Mullan. He 
wrote his own applications generally. 

(). 15. At the time of the filing of that affidavit with vou was there 
anything said with reference to the occupation of the land? 

A. I don’t recollect that there was anything said about the oceu- 
pation. I think it probable I asked hiin whether it was occupied or 

hot. 
97 Q. 19. What did he say ? | 
A. My recollection is he said it didn’t make any difference 
whether it was or not. I don’t think he had ever been on the land 
himself. Ithink he said he had never been, but that it didn’t make 
any difference whether it was occupied or not; that is my recollee- 
tion about it. 

Q. 20. At the time of your reception of this affidavit, dated the 
25th of August, 1868, and at the time of your acceptance of the 
same, were you or not aware of the character of those lands ? 

A. I believed them to be coal lands. They were so close to that 
mining region that I believed them to be coal lands, though I wasn’t 
on it then, and I haven’t been on it since. I didn’t know it to be 
coal land, though I believed it to be. 

Q. 21. When you mentioned your belief to Mullan that these lands 
were coal lands, or in the neighborhood of coal lands, did he make 
any reply to that part of your remarks? 

A. The same that he did before—that it was State land, had been 
accepted by the register, and that State officers had nothing to do 
with determining the question as to whether or not they were re- 
served. 

Q. 22. I call your attention now to the following document: 
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“STATE OF CALIFORNIA, 
“ OFFICE OF THE SURVEYOR GENERAL, 
“ SACRAMENTO, 27th April, 1869. 
* Location No. 1651. 


‘I hereby certify that in accordance with the. provisions of an act 
entitled ‘An act to provide for the management and sale of the lands 
belonging to the State,’ approved March 28th, 1868, I have located 
as a portion of the school lands 320 acres of public lands in the 
county of Contra Costa at the request and for thie use of John Mul- 
lan. Said land is described as follows: N. } of sec. 8, T. 1 N., R. 1 
E.. Mount Dis ib lo meridh titi. { ake 1) in lieu of I. 4 of sec, 16, ae 2 
N., R. 8 W., Mount Diablo meridian. 

“This location has been made by me in the. name and for the 

benefit of the State of California at the U.’S. land office for 
QS the San Francisco district, in the city of San Francisco, and 

with the consent of John F. Swift, register of said district, 
bearing date the 28th day of May, A. D. 1865, and the same is en- 
tered and numbered upon my register of locations. The said loca- 
tion is hereby approved, and the treasurer of Contra Costa county 
shall receive in payment therefor from John Muflan one hundred 
and one 383, (101.65) dollars within fifty days from the date of the 
surveyor general’s approval, being twenty per cent. of the purchase 
money, and interest on the balance in advance,.at the rate of ten 
per cent. per annum from the date of the approval of the location 


in the surveyor general’s offic e, 
“JOHN W. BOST, Surveyor General. 


“(Endorsed :) Certificate issued. Patent issued. Grant of the 15th 
and 36th sections for school purposes. San Francisco land district. 
Location No. 1651. Mt. Diablo meridian. ‘Township No. 1 north, 
range No. 1 east. Section 8. ‘Taken in lieu of E. $ of section 16, in 
township No. 2 north, range No. 8 west, Diablo meridian, containing 
320 acres, in lieu of 320 acres, located for John Mullan. Ree’d and 
filed 25th August, 1868. Ap proved 27th April, 1869. John W. 
Bost, surveyor general.” 

At the time of making that certificate what, if anything, did you 
know of the situation and condition of these lands—with reference to 
their being coal lands or not. 

A. : didn't know anything more than I have stated. 

Q. 23. What was that that you knew? 

A. You have got my answer. I didn’t know any more than I 
have stated as to the character of the land—that I believed it to 
be coal land from the fact that it was right there in the immediate 
vicinity of the coal mines. 

99) Cross-examination by Mr. Brooks: 

Q. 1. Mr. Bost, I wish the fact to appear that no original docu- 
ment has been shown you; I therefore ask you whether the docu- 
ments that have been read to you in this examination have. not been 
read from a printed transcript on appeal ? 


ore 
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A. Tes, sir. 
Q. 2. Do you remember the transactions aside from what you 


cae from these copies here? 

A. Yes, sir; I rememebr the time, and what I have stated here I 
remember all about. 

. 3. You remember the fact ? 

A. I remember the fact of these conversations that took place at 
the time. 

Q. 4. And approximately the dates ? 

A. Yes, sir; about the dates. 

Q. 4. You recollect that at the time this application was made to 
you by John Mullan, he did not apply to you to locate the land, do 
you not? 

A. I recollect that he did apply to locate it. 

Q. 5. Did he not tell you that it had already been located by the 
State in 1865? 

A. Oh, he didn’t ask me to apply to the register to locate it; he 
applied to me for the land. 

(). 6. That is, he applied to you to purchase the land from the 
State—not to locate it? 

A. No, sir; my impression is that the register’s acceptance was 
already in the office. 

®. 7. You understood that ? 

A. Yes, sir. 

Q. 8. The blanks that were used on this occasion were old blanks 
that had been long in the office, were they not? 

A. Yes, sir; before my time. 
100 Q. 8. You had no blanks prepared in accordance with the 
law under which you were then acting for this purpose ? 

A. No, sir; at any rate an old blank was used on this occasion. 

Q. 9. Why did you state here in your certificate : 

“This location has been made by me in the name and for the 
benetit of the State of California, at the U.S. land office, for the 
San Francisco district, in the city of San Francisco, and with the 
consent of John F. Swift, register of said district, bearing date the 

28th day of May, A. D. 1865. " 

A. That was the form they were using at the time I went into the 
office, and I made no changes. 

@. 10. You did that because the printed form read so? 

A. Yes, sir. 

Q. 11. It was not a fact that you made the application, was it? 
You were not the land register at that date? 

A. No; I didn’t make the application, but I think it was done by 
consent. 

Q. 12. The certificate says: “This location has been made by me.” 
You did not do that? 

A. No; I did not; Colonel Ransom did. 

Q. 13. Was not that all in the printed form ? 

A. That was in the printed form; yes, sir. 

Q. 14. The portion that I am refirring to in there was dated the 
28th day of May, A. D. 1865? 
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A. The date of the segregation; yes, sir. 

Q. 15. This part that Iam reading now, that was written there, 
was the date of the application, the 28th of May, 1865? 

A. Yes, sIr. 

Q. 16. And that was before your time, before you held that office, 
was it not? 

A. Yes, sir; I didn’t hold it in 1865. 

Q. 17. John F. Swift was not register at the time you were sur- 
veyor general, was he? 

A. I don’t recollect whether he was or not; I don’t think he was; 
I think Mr. Shanklin was; but he was register when that applica- 
tion was made; it was done by the State authority; the application 

was by the locating agent. 
101] Q. 18. And the fact was that the application and accept- 
ance were with the consent of ‘ohn F. Swift, register of said 
district, bearing date the 28th day o May, 1865, and the same was 
entered and numbered upon your reg. ver of locations—that is, on the 
register of locations in your office at that time? 

A. Yes,sir; I don’t know that there was any entry of the location 
made upon the book, but his acceptance was in the office. 

Q. 19. Wasn't that entered and numbered on your register of lo- 
cations ? | 

A. I presuime it was; yes, sir. 

(). 20. ‘There was such a register in that office, was there not? 

A. I think so; yes, sir. 

(. 21. Don’t you know? 

A. These certificates were very often just filed. When an approval 
was made they were not entered in the book. They had a certificate 
irom the register,and they were just filed in the office with the appli- 
cation. 

Q. 22. Was there no approval before this of yours? 

A. I think there was. 

Q. 23. Does not the approval of the surveyor general precede the 
consent of the register of the United states land office, as a rule ? 

A. Under the law of 1568 it was made my duty to apply to the regis- 
ter for these State applicants, but under the old law, when Ransom was 
locating agent, [ think that he applied first to the register, and sent the 
acceptance, with the application, to the office; I think that was the 
way; but very often there were acceptances there for land, before | 
went there at all, that had been abandoned or had been forfeited, no 
payments having been made, and those certificates were as good for 
the second as for the first. so far as the State was concerned. That ac- 
ceptance was dated in 1865, and when I found it there in 1868 it was 
just as good as if I made it myself. I so regarded it. 

@. 24. When this location was made there was an officer known as 
the State locating agent, was there not ? 

A. Yes, sir. 
102 Q. 25. And that office was held by Leander Ransom ? 
A. Yes, sir. 

Q. 26. At the time that you were acting as surveyor general there 

was no such officer, was there? ‘The office had been abolished ? 
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A. Yes,sir; they were abolished about six months after I went into 
office. ‘The first Legislature after abolished them. 

(. 27. At the date of this certificate had that office been abol- 
ished ? 

A. That was taken up under the law of 1868, I think; I know it 
was. 

Q. 28. The office of State locating agent had been abolished at that 
time? : 

A. Yes,sir; I think it had been abolished. 

Q. 20. Why did you say “the State location is hereby approved?” 
Was that required under the law under which you were acting, or 
was that a part of the old system ? 

A. That was on the old blanks. 

Q. 50. It was not required under the law under which you were 
acting, was it? 

A. I think so; yes, sir; just read it, if you please. 

Q. 31. (Reads :) “Said location is hereby approved, and the treas- 
urer of Contra Costa county shall receive in payment therefor ” 

A. (Interrupting.) Yes, sir; I know they were all written the same 
way afterwards; that is, the approval of the location after it had stood 
in the office a certain length of time. Sixty days, I think, was the 
time required by law. 

(). 32. Under the new law was not the location or selection made 
by the purchaser himself, and then did you not add to that “ the 
above location is hereby approved ?” 

A. Yes, sir. 

@. 33. That was the law? 

A. That is there. 

Q. 34. But that is part of a long certificate? 

A. Perhaps that is the certificate I signed to cover—no, that is the 
approval authorizing the treasurer of the county to receive the money 
for these locations. ‘The application is made on one-half of these 

blanks, and on the other half is iny approvai—that certificate 
103 = that you see there; that is the approval of the location, and 

authorizes the treasurer of the county to receive the money 
from the applicant, and unless it is paid within fifty days—and I 
think it says so there, don’t it—or unless it is paid within a certain 
time, the location is void. 

(). 35. In your acceptance of the offer, you say that this is ac- 
cepted, “under the following conditions; that if such location be 
made and approved by the United States, it shall be for the use and 
benefit of the applicant.” . The selection had already been approved, 
had it not? 

A. It had been approved by tle register, on the part of the Gov- 
ernment. 

Q. 36. What did you refer to in that, or did you simply sign it 
because it was printed in there ? 

A. Yes, sir; that was made when it was very uncertain about 
these lieu lands. The State didn’t want to assume any responsi- 
bility; that was what it was put there for; to avoid anv responsi- 
bility on the part.of the State. 
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Q. 37. That referred, then, to the subsequent action of the offi- 
cers of the Government, did it? 

A. Yes, sir 

Q. 38. Not to the consent of the register? 

A. No. Supposing that it had never been listed. That application 
was made before it was listed, and approved before it was listed, 
and, I think, patented, probably. 

Q. 39. You knew of the Black Diamond coal mines, did you not? 

A. Yes, sir; I knew where they were. 

Q. 40. Generally? 

A. Yes, sir; generally, their geographical position. 

Q. 41. And you knew the fact that the Black Diamond coal mines 
were worked ? 

A. I knew that they were working coal mines in that vicinity. 

(. 42. That coal had been taken out from there and sold in the 
market ? 

A. Yes, sir. 

_, Q. 45. Were traced copies, or copies of the township maps, 
104 certified to you from the United States Land Office ? 

A. From the United States Surveyor General’s office ; ves, 
sir. Sometimes they were certified, and sometimes they were not. 
They were not all certified to, I think ; they generally were though. 

Q. 44. You had copies of them all, had you not? 

A. Yes, sir; I think I did. 

Q. 45. W herever you acted ? 

A. Well, not always, but generally. There was a small amount 
alway- appropriated for the purpose of getting plats or copies, and 
if it was actually necessary we would always get them, and if | 
was not, 1t was not compulsory at all; we could do as we pleased 
about it. ; 

Q. 46. Was it not always necessary for you to have a copy of the 
plat when you acted upon an ap plication ? 

A. No, sir; the law don’t require anything of the sort, or didn’t. 
That was for convenience more than anything else. I don’t think 
there is anything in the law about it. 

Q. 47. As a matter of fact, did you act upon applications for land 
without having a COpyV of the plat before you t 

A. I think I have, without having the official plat; yes, sir. 

(. 48. Or any copy of it? 

A. If the register’s certificate was perfect, his acceptance, the 
State’s application was accepted ; as a matter of course, I knew it 
had been surveyed and approved, and all that. 

®. 49. That was the fact in this case, was it not? 

A. I am not certain about that. My impression is that the plat 
was there, but I am not sure. 

Q. 50. I mean that in this case the register’s consent had been 
obtained ? 

A. Yes, sir; I knew by that that it had been surveyed. 

Q. 51. But you say that this tracing of the map, which has 
105 been produced here, appears to you to be a copy of a map 
that was in the office? 
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A. It looks like it. 

Q. 52. Then there must have been a copy of the map of this 
township in the office ? 

A. Yes, sir. 

Q. 53. Do you remember it ? 

A. Yes, sir; I think there was one there when I made the ap- 
proval. I have seen the plat. 

Q. 54. Do you remember this: that the plat of that township does 
not show a complete township; that is to say, a portion of it is un- 
surveyed ? 

A. Yes, sir; in the Chapparal hills. I suppose they could not do 
it. ‘The southern portion of the township I don’t think is surveyed. 


It is a fractional subdivision. 


Q. 55. Have you any recollection as to who prepared this affi- 
davit ? 

A. I think Captain Mullan filled it out himself. He always did 
fill out his blanks. He made a great many applications—acted as 
attorney for others. I think it will be found that it is in his hand- 
writing. 

(). 56. He told you, did he, that he had never been on the land? 

A. I think he said that he had never seen it. He had his infor- 
mation about it from some one else. 

Q. 57. And did not know whether it was occupied or not? 

A. I am not sure about that. I think he‘said it didn’t make 
any difference whether it was or not. I think that was his answer 
to me. | | 

(). 58. You don’t remember whether he said that he didn’t know; 
that he had never been on the land, and didn’t know whether it 
had been occupied or not, and it didn’t make any difference? 

A. That was his answer; that it didn’t make any difference 
whether it was or not. 

106 Fripay, April 18, 1879. 
Present: Mr. Barnes, of counsel for complainant; Mr. 
Brooks, of counsel for defendant. 
Depositions— Benj. Jones. 
Examination-in-chief of BENJAMIN Jones, by Mr. BARNEs: 

Q. State your name, age, residence, and occupati on. 

A. My name is Benjamin Jones; my age is fort y-eight; my resi- 
dence is San Francisco at present, and my occupation coal miner. 

Q. 2. How long have you been in the business of coal mining? 

A. About twenty-five years. 

Q. 3. Where? 

A. First in Wales, secondly in Ohio, and Mount Diablo, Contra 
Cota county, and Coos Bay, Oregon. 

Q. 4. Do you know the north half of section 8, township 1 north, 
range 1 east, Mount Diablo meridian ? 

A. Yes, sir. | : 

Q. 5. When was it first brought to your notice? 
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A. In the spring of 1861—Marchi, I think, 1861. 

Q. 6. In what way did you come to know anything about it? 

A. I went there to look after work as a coal miner. 

Q. 7. What did you find there? 

A. I found that they had run two tunnels in there previous to 
that. 

Q. 8. Do you remember their length and situation at that time, in 
1861? 

A. One of them, what we called the old Cumberland tunnel, was 
run in on the coal, and what we call the Upper Black Diamond was 

run through a sand rock, through the stratification, about 
107 ~+=three hundred foot across the stratas, and tapped the vein. 
Q. 9. What business was being carried on there at the time 
you went there, in 1861? 

A. Coal mining, sir, and shipping coal, even at that time. 

Q. 10. What erections for the purpose of carrying on this business 
of coal-mining were there on the premises at that time? 

A. There was probably about sixteen miners working there when 
I went there. 

Q. 11. Any buildings? 

A. A hotel there, and an office, and sleeping houses for the men 
that was boarding. 

Q. 12. What was the occupation of the men who lived at the 
hotel; what were they doing for a living? ) 

A. Coal mining on this half section of land entirely. 

Q. 13. What erections for the deposit of coal were there outside 
the mine put there about that time, 1861 or 1862? 

A. They built the coal bunkers in the fall of 1861, two of them. 
They used to throw the coal out on the open platform before they 
shovelled it out to the wagons, and in the fall of 1861 they built the 
bunkers there, so we dumped the coal into the bunkers and loaded 
the wagons from the bottom—from the chutes—to save breakages, 
and a cheaper way of handling it. 

Q. 14. How was the coal taken away from there? 

A. In wagons. 

Q. 15. To what place did the wagons haul it? 

A. It was hauled down to New York landing, about six miles from 
there, at the junction of the San Joaquin and Sacramento—near 
about there. 

Q. 16. What conveniences were arranged for the wagons coming 
down to the landing? 

A. The company had to build roads there to get down to the plains, 
and after striking the New York grant there was tolerable level roads, 
but it costa good deal to build them, to go down through the canons, 

to reach down, build bridges, &e. 
108 Q. 17. In 1861 were there any, and, if so, what, conveniences 
for shipping the coal at New York landing? 

A. There was ashed and asmall wharf built there—that is, I don’t 
know that the shed was built in 1861, either. They had a large 
platform of two-inch planks, nailed down, there, so that the teams 
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would empty the coal right on that platform, and then they used to 
load it into the vessels from that. 

Q. 18. And where did the vessels transport it to? 

A. To San Francisco, sir. Doc. Ramsdell was the agent at that 
time, and he was a.partner as well in the mine. He is “dead now— 
died many years ago. 

Q. 19. Was there ever any ¢ncline built at that mine? If so, de- 
scribe it, and state when it was built and what it cost. 

A. The incline was built there, I think, in 1865. I am not posi- 
tive as to the year. 

Q. 20. What was it? 

A. It was quite an expensive piece of work—trestle work—built 
up from the bottom of the hill up to the top, and the’ full cars going 
down would pull the empty ones up. That done away with the 
hauling down hill. 

Q. 21. What was, approximately, the cost of that incline, if you 
know ? 

A. The cost of the incline must be about fifteen thousand dollars 
above the line there of this half section. It cost, | believe, about 
twenty-five thousand altogether—from that to thirty; but there was 
a portion of it below the line. 

(). 22. Besides the mining that was being carried on on the north 
half of section 8, do you recollect whether or not that stratum of coal 
extended beyond that section or outside of it; if so, in what direction 
did itextend and what mines, if any, were being opened and worked 
there? 

A. It extended both east and west. It went east over to Sum- 
mersville, about a mile from there, and another little cafion. They 
were prospecting there in 1861 also, and they have worked in Sum- 
mersville ever since on the same strata. 

(). 23. Had those mines or workings then any known designation? 

A. Yes, sir. 
109 Q. 24. What were they called? 

A. The Manhattan Coal Mining Company, the Union Coal 
Mining Company, of which Whipple, I believe, was the owner, and 
the Eureka, and the Pittsburg Mining Company, and the Inde- 
pende me. 

Q. 25. Were all these mines on the same extension of the same 
str eine of coal ? 

A. On the one of these stratas that was on this section 8; yes, sir. 
The Black Diamond vein didn’t prove as well there in Summers- 
ville as it did this side, but what we call the Clark vein continued 
right through, and they worked in Summersville on that vein alto- 
gether, except the Manhattan mine. 

Q. 26. You speak of these deposits of coal and the strata of coal 
there. Were they perceptible on the surface? Did they come to 
the surface, or did you have to go below for them ? 

A. No, sir. You could see them cropping out between the stratas 
of sand rock quite bold on the surface. It was about the easiest 
place to prospect I ever see for coal. 
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Q. 27. Could or not the ledge‘or stratum be traced on the surface? 

A. Yes, sir. 

Q. 28. You say you went there for the purpose of getting work. 
Did you get any” 

A. Well, yes, sir. I went there for the purpose of getting work 
by the day, but they were not having very good success with the 
men they had there. A great many-of the men then didn’t know 
how to mine, and it was very hard to get a man to know how to 
work the mine, and the company proposed to me and three others 
that they would let us contract to run the mine—take the coal out 
by the ton. 

Q. 29. Did you take out any under that contract ? 

A. Yes, sir; we took out all we agreed to under the contract. 

@. 30. How much? 

A. Five hundred ton the contract called for. 

Q. 31. How long were you at work doing that ? 

' A. About six weeks, I suppose ; something like that. 
110 Q. 32. Then what did you do? 

A. They let proposals out then to take the coal out, and a 
varty here in the city by the name of Fuller and Northrup, they 
bid under us twenty-five cents, and they got the contract. 

Q. 33. Then what did you do? | 

A. Then they tried to work it for about a month or six weeks. 
They had trouble with their men, and they came back after me, and 
asked me if I wouldn’t take charge of it again, and I did agree, and 
went back and took charge of it for Northrup and Fuller until their 
contract run out, for a year. 

Q. 34. In what year were you working under the Fuller and 
Northrup contract ? 

A. It was from the fall of 1861 to the fall of 1862. 

Q. 35. How much coal did you take out during that time ? 

A. Well, I couldn’t exactly judge. We might took out about 
seven or eight thousand tons. I don’t remember exactly. 

(). 36. Now, from the fall of 1862 to the fall of 1863 what was 
being done there? 

A. Mining. 

Q. 37. Under whose charge ? 

A. That was under the company’s charge. 

Q. 38. Were you working there? | 

A. I was there looking after it, sir, all the time; had charge of it 
for the company. 

Q. 39. From the fall of 1862 to the fall of 1863 about how much 
coal did you take out? 

A. I think that we must have taken out probably fourteen thou- 
sand tons that year. It was increasing very fast. There was about 
fourteen teams hauling there. 

Q. 40. How many men did you employ there during that time? 

A. Probably from fifty to sixty that year. 

(). 41. Where did these men live at that time ? 

A. They lived in the hotel, sir, belonging to the company ; that 
is, most of them did. 
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Q. 42. From the fall of 1863 to the fall of 1864 what was going 
on there ? 

A. Mining also. 

Q. 45. Who was carrying on the mining that year? 
111 A. The company was the principal men, and I was the 
agent under them, looking after the miners and the mine. 

Q. 44. During that period, from the fall of 1863 to the fall of 1864, 
how much coal do you think came out of there? 

A. I think we took some more out that year; increased all the 
time. I recolléct a few months any way we had took two thousand 
tons, and shipped them away, and we took as high as twenty-four 
hundred tons some months; but as to the total amount I couldn’t say, 
but it must be about probably fifteen or sixteen thousand tons in ) 
the year, but I couldn’t positively tell. ) 

Q. 45. From the fall of 1864 to the fall of 1865 who was carrying - | 
on coal mining there ? | 

A. I believe the new company bought in about that time. | 

Q. 46. The present company ? 

A. Yes, sir. I wouldn’t be positive, but I rather think that is the 
year they bought in there. | 

Q. 47. Were vou superintendent of the mine during that pe riod 
also ? 

A. Well, I was a portion of the time, but when the new company 
came in they appointed a new agent, of course, and he took my 
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- place. I was there some time after the new company had possession, 
after they bought it. 
) Q. 48. What were you doing there ? 
A. I was looking after the mine until the new agent came there 
to take my place. | 
Q. 49. After he came there what did you do? 
A. I went then west of there under another company and sunk a 
slope on what we called the San Francisco mine; that is the name . 
of it. It is a piece of land that belonged to Pioche. 
Q. 50. How far was this San Francisco mine, as you call it, from : 
the Black Diamond works ? | 
A. Well, about a mile, I should think, west. 
(). 51. On the same strata of coal ? 
112 A. Yes, sir; that is what we supposed that it was, the same 
: formation, a continuation. It changed a little in character in 


the distance sometimes, but it resembles it, and the supposition was 
» that it was the same strata. Won't you correct that? The owner 
of the San Francisco was not Pioche, but Charlie Minton and B. H. 
Ramsdell and others in the city here, and Pioche was the owner of 
the quarter section between the San Francisco and the Black Dia- 
mond. | 
Q. 52. Do you know the town of Nortonville ? 
A. Yes, sir. 
Q. 538. When did that begin to grow into a town ? 
A. About 1864 and ’5. 
Q. 54. What were its inhabitants as to occupation ? 
A. Coal miners. 
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Q. 55. Where did they get their labor from whence they made 
their living ? | 

A. From the Black Diamond Coal Company. That is where they 
were working, and a few in business, such as there might be a store 
there or a saloon or two. Of course they made their money from 
the miners. 

Q. 56. Whereabouts did you have your abode? 

A. I lived on section 8, sir, from 1861 to the fall of 1870. 

Q.57. Now, I would like to have you describe generally this deposit 
of coal, its extent and direction, and how it compared, if you know, 
with the other known coal deposits on this coast with reference to its 
extent ? 

A. Well, it compares very favorable. The situation of the mine 
and the coal it was about’as easy a place to prospect as I ever saw, 
and to open a mine without expense. 

Q. 58. Was the deposit large or extensive or small or what ? 

A. Well, it was running very regular, the most regular of any 
place i Mount Diablo district that | ever seen in this portion of it. 

(.‘59. What was the size of the vein ? 

A. One of them about four feet four—from four feet to four feet 
four. | 
Q. 60. What do you call that? . 

A. That isthe Black Diamond vein. I have seen it as high 
113 sas five, but other places again it would come down some. 

The Clark vein was about two feet ten to three feet; that is 
about the average of it. 

(. 61. How was it cased? 

A. — Clark vein was cased with sand rock. 

(. 62. And the Black Diamond ? 

A. The Black Diamond with black slate; some call it shale. 

Q. 63. How was the land upon which the mine was situated with 
reference to its being level or steep ? 

A. It is right on the side hill, very steep and rocky, generally. 

Q. 64. What sort of land was it for agricultural or pasturage pur- 
0Ses 7? 

A. Well, you would find a little wild oats through it at that time 
amongst the sand rock, but it was no agricultural land, nor no land 
to cultivate. It is mining land in its character, generally. Where 
you find mines it is the roughest country, generally. 

Q. 65. Was the land good for anything for agricultural purposes? 

A. Well, I couldn’t say. I didn’t see no effort to put gardens in; 
never did in my time there. I would like to get a garden very well, 
but no water there. [ never tried a garden there, and never seen 
one. 


Q. 66. Then I understand you to say that you worked there for 


five years, from the fall of 1861 to the fall of 1865? 


A. Yes, sir; and I went back there afterwards, afterwards after 
this company took possession under the new agent. I worked for 


this company afterwards. 
Q. 67. What time? 
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A. That was in 1867, I believe; I took a contract there and 
worked a year under tliat. 

Q. 68. At what business did you work there then ? : 

A. Coal mining. That was at the head of this chute. The coal 
I took out was let down there altogether to the bottom. 

Q. 69. How much coal did you get out that year? 

A. Probably about fourteen thousand tons; I couldn’t tell certain, 

but I think about that. 
114 Q. 70. What was the quality of the coal; what was it good 
for ? 

A. For steam purposes; that is what they use it generally for. It 
is better adapted for that. They used it on the river boats then. 
The Steam Navigation Company was buying it generally, and used 
it altogether for a year or so. | 

Q. 71. Do you know what it sold for in San Francisco along from 
1861 to 1865? 

A. It has been selling from nine dollars up to to twelve, you might 
say, a ton. 

(). 72. How was the demand for it? 

A. Very good, sir. 

Q. 73. Do you know whether or not from 1861 down to 1865, in- 
cluding 1865, there were any other coal mines producing coal in this 
State except the mines upon this strata that you have been speak- 
ing of? 

A. I don’t know of any except the Black Diamond, and, on the 
Summersville side, a continuation of this strata. 

Q. 74. In 1867, when you went back there the second time, what 
improvements had the company put on the land for the purpose of 
working the mine and for the men ? 

A. They built a railroad from New York landing up to the mine, 
and built new bunkers down at the foot of the hill in what we call 
Nortonville now, large ones; some of them would hold two thou- 
sand tons, I suppose, might be more; I don’t know the capacity. 
They erected hoisting works there; put in machinery. 

Q. 75. What kind of machinery ? 

A. Well, they are about as good, I guess, as there is in the State. 

Q. 76. What was the character of the machinery, not with refer- 
ence to its quality, but what was it for? 

A. Hoisting coals. 

Q. 77. What did the hoisting apparatus consist of, engines? 

A. Engines, yes. ‘They have two stationary engines there now, 
but in 1867 they didn’t have two then. The big shaft was sunk 
after that, and the big engine was put on then, but the Mount Hope 

was In operation at that time, and a stationary engine then. 
115 (). 78. How many men were they employing there in 1867? 
A. I expect there must be two hundred there. 

Q. 79. And where did these men live; have their habitations ? 

A. A good many of them lived in Nortonville in 1867, and prob- 
ably about sixty or seventy of them, might be eighty, on this portion 
of section 8 that we aretalking about. There was a hotel there and 
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a hotel down at Nortonville, and several dwelling houses besides, 
for families. 

Q. 80. Where did the steamers of the Steam Navigation Company, 
which you say were running on the river, get their coal; where was 
it delivered to them ? 

A. Down here at San Francisco at that time. The extensive 
wharves wasn’t built there at the landing then, and the conveniences 
that there is now—well, they might be in 1867; I can’t say positive 
as to that, but from 1861 up to 1865 theré was no conveniences like 
there has been since. ‘They used to ship.it down here on these scow 
schooners to the wharves here, and they coaled the steamers from 
here. 

Q. 81. How did you come to go up there in 1861? 

A. I came down here from Sierra county, and there was a man 
here looking for two coal miners, and a friend of mine and me came 
down together, and I told my friend that I had to go back to Sierra 
county. I was a little interested in a mining claim there, and I had 
to go back to look after it,and for him to go up to this new coal dis- 
covery, to see what there was there, and then write me and let me 
know if there was any foundation to it or not. It was new then. 

Q. 82. Then, in consequence of what he wrote tu you, you went 
there ? 

A. Yes, sir; he went up and see the favorable location of it. 
There was men on this section 8 chopping wood when he went there 
on a Sunday to look around, and he see the coal there, right out, 
and these men chopping wood didn’t know the value of it, and he 
got those men and bought them out—got the possessory right they 
had for five hundred dollars, I believe, ‘and then he wrote for me to 
come down, that there was a good place there ; that we could make 

money. He wanted me to come, and he thought that I had 
116 _—sibetter judgment than he had. That is the way he wrote. 

Then in about six weeks he sold out for three thousand dol- 
lars; his interest out of it, a quarter. The other three that was in- 
terested went in with him, and paid five hundred dollars for the 
claim. 

Q. 83. What was the claim bought for; for wood ? 

A. No, sir; to mine coal on it. He started a tunnel right off. 

Q. 84. When you went there and examined the land, from your 
experience in coal mining, did you or not then form any opinion as 
to whether or not that was coal land ? 

A. Yes, sir. I was satisfied that it was a good place for a coal 
mine, and that there was a permanent appearance there for a coal 
mine to continue, and I was mad to myself for not going up there 
with my friend when he went. If I had we would have had the 
whole thing to ourselves, and kept it; that is what I was mad for. 

Q. 85. From your experience as a miner of coal, and from what 
you saw during the years you were there, was or was not that north 
half of section 8 coal land? 

A. Decidedly so; yes, sir. 

Q. 86. Was it or not valuable for any other purpose:? 

A. I wouldn’t consider no value to it except for that purpose. I 
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wouldn’t take it for a gift for any other purposes. I have seen it 
sold for a hundred thousand dollars where a cow couldn’t live on a 
piece, and there must be something on it besides the agricultural 
quality of it. 

Q. 87. You say you were there in 1867. Were you there at work 
at any later period than 1867? 

A. Part of 1867 and 1868. I left there in 1868, I believe it was. 

Q. 88. Do you remember what time of year it was? 

A. No; I dont remember exactly what time. 

Q. 89. Well, spring or fall ? 

A. I think it was in the fall. 

Q. 90. Now, at the time you left, when you were last there, what 

was going on there? 
117 A. Coal mining all the time; quite extensive too. 
Q. 91. And were these improvements that you have men- 

tioned as being there in 1867 there in 1868 also? 

A. Yes, sir; and they have been adding to them. I was up there 
a year ago last winter, and there has been a good deal of valuable 
improvements put on there since. 


Cross-examination by Mr. Brooks: 


Q. 1. When you first went there had any coal been taken out? 

A. Yes, sir. 

Q. 2. How much? 

A. Well, I couldn’t say how much. Probably they had shipped 
six or seven hundred tons before I went there; | couldn’t say posi- 
tively. I should think so from the excavation that they had made, 
and the tuntiels. It might be more. I rather think it was more 
than less. Yes, it must be more than that. 

Q. 3. Well, how much? 

A. Well, I couldn’t say, because I wasn’t there. 

Q. 4. How much should you judge, from the excavation ? 

A. Well, I should judge it was more than that. 

Q. 5. Was there any coal taken out of the Cumberland tunnel? 

A. Yes, sir. 

Q. 6. How much? 

A. Well, I couldn’t say how much has been taken out from there, 
but there has been a good deal of coal taken out from there. 

®. 7. Was it in use then? 

A. Yes, it was in use then. 

Q. 8. How long was it used afterwards? 

A. Well, probably two years, or three—two years possibly. I 
don’t recollect exactly. 

Q. 9. Was there any other name for that tunnel? 

A. No; not that I know of. 

Q. 10. That was not the Clayton tunnel ? 
118 A. No,sir; the Clayton tunnel way way below there. There 
was two old tunnels back of or above the upper Black Dia- 
mond of all, and we called them both Cumberland tunnels, number 
one and two, at that time. They were on the same vein. 
Q. 11. Then where was the Clayton tunnel? 
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A. The Clayton tunnel was down at the foot of the hill. 
Q. 11. Below the Upper Black Diamond ? 

A. Yes, sir. 

@. 12. When was that made? 


A. I should think that was started about 1864, possible 1863 or 


’4; either the latter part of 1863 or 1864. 

Q. 13. Was that used to get out coal? 

A. Yes, sir; it has been in use; yes, sir. 

Q. 14. What was the character of this coal as coal ? 

A. Lignite; that is the character of it. 

Q. 15. That is not true coal, Is it? 

A. Well, no; the geologists generally don’t term it with that term, 
but a great many of the late authorities think that it is coal after 
all now, only it isn’t quite so good as the old stratas. It is newer 
coal; that is all the difference, and probably the wood wasn’t so 
hard before it was carbonized; hasn't got the density and the purity 
as the old formation had. 

Q. 16. Have any of these mines that you speak of been worked to 
any profit besides the Black Diamond mines and the Summerville? 

A. What other mines do you have reference to besides them ? 

Q. 17. Those that you have mentioned. You have mentioned 
the Manhattan, the Union, the Eureka, the Pittsburg, and the Inde- 
pendence. Were any of those mines working to a profit? 

A. I couldn’t say. I have never seen their books, and never heard 
it discussed, but I should think they had. I know there ought to 
be profit on it from what they paid for labor and what they got for 
the coal. 

Q. 18. Is all the coal on the Pacific coast of this character ? 

A. No, sir; not all of it. 
119 ®. 19. Wherein does it differ, and what coal differs? 

A. Well, it differs up in some portion of Washington Ter- 
ritory and Vanco-ver Island. 

Q. 20. That is not lignite? 

A. Well, it is older formation than this—a better quality of coal. 

Q. 21. Is all the coal in California, Washington ‘Territory, and 
Oregon of this character ? 

A. Well, all the coal in California; I don’t know of all the coal 
in California; I couldn’t answer; I couldn’t answer only what I 
have seen; near all the coal I have seen in California is about the 
same character as this Mount Diablo. 

Q. 22. How about Oregon coal ? 

A. They have Oregon coal; there is a good deal of difference in 
it; that is, some, but not so much as the Vancouver Island coal. 

Q. 23. Have not indications of coal been discovered very generally 
in California ? 

A. There has been indications, but I don’t know of any paying 
coal mines working in California now, except in Mount Diablo dis- 
trict; I know of a great many places where they have been pros- 
pecting for it. 

Q. 24. What do you mean by their prospecting for it ? 
A. Well, seeing indications, and then running tunnels in on it. 
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Q. 25. Did they see coal ? 

A. In some places they have before they started, and otber places 
they struck it after they started ; they would see the slate, or slate on 
the surface; there is some coal down near Carmel bay, Monterey 
county; they have been prospecting there, but | don’t know what 

: success they have. 
Q. 26. Do you know Corral Hollow? 
A. Yes, sir. 
~~ Q. 27. How about that? 
A. All I know, they don’t mine there. 
Q. 28. They did, did they not? 
A. They did, some vears ago, I believe—tried it some there. 
Q. 29. Do you know how it turned out ” 
A. Well, only from hearsay. 
&. 30. What was that? 
120 A. That they lost money by it; most all that was connected 
with it. 

Q. 31. How far did they prospect ; to what extent did they carry 
their prospecting ? 

A. I couldn’t say as to that; I was down one shaft there, about 
three hundred feet. 

(. 32. How is that situated with respect to these Mount Diablo 
mines: how far distant, and in what direction ? 

A. Well, they must be, probably thirty miles distance between 
them; I couldn’t say positive, but I think about that. 

().:33. Is it the same mineral ? 

. A. Well, that is what 1 couldn’t say, whether it is or not; if it is, 
there is a great change in it; the strata of coal has changed in the 
distance between Mount Diablo and Corral Hollow, if they are the 
same; I don’t say that they are; the pitch of them is different; the 
Mount Diablo pitch is about twenty-seven degrees, and Corral Hol- 
| low probably about fifty or fifty-five, where I have seen it there. 

) Q. 34. What are the deposits of coal between Corral Hollow and 
the Black Diamond ? 

‘A. Well, there is indications here and there through on the hills, 
right along there; well, from the Black Diamond, I guess, to the 
marsh grant there is indications all through there for twelve miles; 
maybe more—twelve to fourteen miles between there and Corral 
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| Hollow. 
) Q. 35. That is, from the Black Diamond to the Marsh grant? 
> A. Yes, sir. 
k, Q. 36. Is that in the direction of Corral Hollow ? 
A. Yes, sir. 


(). 37. How is it from there over to Corral Hollow? 

A. 1 don’t know of any there from the marsh grant, or about two 
miles beyond the marsh grant, to Corral Hollow; there is indica- 
tions for about fourteen from the Black Diamond over toward Cor- 
ral Hollow. 

Q. 38. And then you say there is none till you get to Corral Hol- 
low ? 
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A. Well, none that I know of; I don’t say that there is none, but 
not to ~~ knowledge. 


Q. 39. You have not examined ? 
A. I have never seen any. 
12] Q. 40. Have vou looked for it? 


A. Yes, sir; I have looked—travelled over the ground, but 
I didn’t spend much time. I have been on foot and on horseback 
part of the way. 

@. 41. Where is the next nearest indication of coal to the Black 
Diamond mines? 

A. Do you mean Pittsburg, Sum mersville? 

Q. 42. No, I didn’t. mean those; I counted those as a part of the 
Black Diamond mines. ' 

A. The central, I suppose; the first after you leave the Pittsburg. 

@. 43. Where is that? 

A. Tlrat is in the direction of Corral Hollow from Summersville: 
well it is about three-quarters of a mile from Summersville, probably. 

. 44. Is that worked ? 

A. It has been worked. I don’t know whether it is working now 
or not. 

Q. 45. Are there not indications of coal across the river there— 
over towards Sonoma? 

A. Not that I knowof, sir; there might a but I don’t know of any, 
except there is a little indication at American Canon, Solano county. 
They have prospected some there, but it never proved to be a work- 
able vein. 

Q. 46. That is to say, the coal was not in sufficient quantity to 
make it profitable, I suppose ? 

A. That is as far as I know. 

Q. 47. Did you not hear of coal prospects in Sonoma county ? 

A. I have heard of it—seen it in the papers, but I don’t know 
anything of my own knowledge. 

Q. 48. Are not these coal prospects very common in the State, 
north of Monterey and west of the Sierras? 

A. I don’t understand your question. 

Q. 49. As a matter of common repute and common knowledge, is 
it not a very common thing to find these indications of coal, and 
prospecting for coal, in the tract of country north of Monterey and 
west of the Sierras? 

A. Well, not that I know of. There is several spots in California 

here along the coast range where you will find indications of 
122 coal. In the coast range there is several places; in Fresno 

county there is some that I have seen, and in the eastern 
part of Monterey county, at the head of San Benito creek; there is 
an indication there of coal, but I can’t say whether they ever could 
profitably mine there or not. 

®. 50. Santa Cruz? 

A. Yes, sir; Santa Cruz; I haven’t seen anything there worth 
spending five dollars on. 

Q. 51. That is not es ? 
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A. No; not in Santa Cruz that I know of. I went down there 
once to look after a coal mine, but I couldn’t find it. 

Q. 52. You did not find any coal ? 

A. No; I found black sediment there. 

Q. 53. Haven’t you seen any indications of coal in San Francisco 
county ¢ 

A. No, sir; not that I know of. 

Q. 54. Don’t you know that they are mining for coal down on the 
ocean front? | 

A. No, 3ir; | do not. 

Q. 55. From the fall of 1861 to the fall of 1862 were there any 
other coal operations or workings on section 8 than you have spoken 
of? 

A. Not that I know of, sir; there might be, I don’t know. 

Q. 56. You know whether or not anybody else was working for 
coal there at that mine besides you? 

A. I haven’t referred to the Black Diamond at the time. Yes, 
there was, probably, sixteen or twenty men working there besides 
me. 

Q. 57. You don’t answer my question. I don’t know whether you 
understand it or not. From the fall of 1861 to the fall of 1862 were 
there any other coal operations or workings on the north half of 
section 8? : 

A. Not that I know of that I recollect now, except whai I have 
stated before. 

Q. 58. From the fall of 1862 to the fall of 1863, when you had 
charge of the mine for the company, were there any other coal 
workings on the north half of section 8 besides those which you 
have testified to? 

A. Not any except that that was under my charge, sir. 

@. 59. From the fall of 1865 to the fall of 1864 were there 
123 any other coal workings there than those which you have 
testified to? 

A. About the same, as far as I recollect. 

Q. 60. From the fall of 1864 how long did you continue operating 
before the new company took charge? 

A. In that year? 

Q. 61. Yes. 

A. I don’t remember exactly what time they did buy there—such 
a long time, and I never thought of it. 

(). 62. That was some time in 1865, was it not? 

A. Well, I couldn’t swear, as I said before, whether it was 1864 
or 1865. About that time it took place. 

Q. 63. And you can’t tell how long you were working or how 
much coal you took out? 

A. I couldn’t tell exactly; that is, to the month, nor, possibly, to 
the year, now. 

Q. 64. Well, from the fall of 1864 to the fall of 1865 how much 
coal did you take out? 

A. Well, I am satisfied the company took out that year probably 
forty thousand tons probably that year. They were increasing 
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every year very rapidly. It might have went up to sixty; I can’t 
say. 

Q. 65. From the fall of 1865 to the fall of 1866 how much coal 
was taken out, do you know? 

A. Not positive; no. They were mining very extensively there. 

Q. 66. Give us your estimate. . 

A. Well, I should think they took out forty to fifty thousand tons 
that year. 

@. 67. And from the fall of 1866 to the fall of 1867? 

A. They have took full as much that year out. 

Q. 68. And from the fall of 1867 to the fall of 1868? 

A. Well, they were continuing to increase all the time. 

Q. 69. How long did that increase continue ? 

A. Well, I have seen a report that they took out as high as one 
hundred and thirty thousand tons a year there for some year or 
two—seen it in the paper. I have no way of knowing how many 
tons they took out every year—none of my business. I was only 
working for wages. I know they were running very extensively. 


124 (Here a continuance is taken until Saturday, August 9th, 
1879, at ten o'clock a. m.) 
| SATURDAY, August 9, 1879. 
Present: Mr. Barnes, of counsel for complainant; Mr. Brooks, of . 
counsel for defendants. 
(No witness appearing a further continuance is taken until Satur- 
day, 23d instant, at ten o’clock a. m.) 


SATURDAY, August 23, 1879. 
Present: Mr. Barnes, of counsel for complainant; Mr. Leviston, 
of counsel for defendants. 


f. 
Depositions—G. H. Thompson. 
Examination-in-chief of G. H. Tuompson by Mr. BARNEs: 
Q. 1. State your name, age, occupation, and residence: f 


A. Name, G. H. Thompson; age, forty-four years; occupation, 
civil engineer and surveyor; residence, San Francisco. 

Q. 2. How long have you been engaged in the practice of your 
profession ? 

A. About nineteen or twenty years. 

Q. 3. In the year 1864 did you have any relations with the United 
States Government in respect to your profession of surveyor? 

A. I was United States deputy surveyor in 1864. 
125 Q. 4. When did you commence to act as such, and how 
long did you continue so to act? 

A. I received my first appointment in 1860, I think, as United 
States deputy surveyor, and continued to act as such during the 
greater portion of the time up to 1875 or ’6, and have at different 
times since that occasionally been deputy up to the present time. I 
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hold a commission at the present time as United States deputy sur- 
veyor. 

Q. 5. Look at the document now shown you, marked Exhibit “A,” 
Thompson, and state what you know about it. 

A. his appears to be a certified copy of the field-notes which I 
made in 1864 of a portion of township 1 north, range 1 east, Mount 
Diablo meridian. 

Q. 6. Did you make that survey? 

A. I did. 

@. 7. At what time? 

A. In the spring of 1864. 

Q. 8. For whom did you make it? 

. A. [ made it under an order and instructions from the United 
States surveyor general. 

(). 9. Did that survey include the north half of section 5, in town- 
ship 1 north, range 1 east, Mount Diablo meridian ? 

A. It did. | 

Q. 11. What, if any, work was being done in the-way of mining 
upon that section when you made that survey? 

A. There were several coal mines being worked at that time and 
prospecting going on in the way of running tunnels and sinking 
shafts, &c., on section 8. I cannot recollect about the half section 
now, but I could by examining the points laid down on the map. 
My impression is that most of the mining that [ noticed was on the 
south half; that is my recollection. It has been a long time ago, 
but by examining the field-notes I can tell. 

Q. 11. Look at your field-notes and state more fully, if you can, 
what improvements in the way of mining there were on the north 

half of section 8, and what was going on there in the way of 
126 mining at the time you made that survey. 

A. (After referring to Exhibit “A,” Thompson.) Well, there 
were several mines opened in which they were mining and taking 
out coal, and there were coal-bunkers, chutes, and so on; several 
tunnels. 

Q. 13. I call your attention to your field-notes where you say: 
“25.00. Pass about 4 chains north of the Cumberland Coal Mining 
Company’s coal-bunkers and improvements.” Were those on the 
north half of section 8? 

A. They were. 

Q. 14. I call your attention also to the following in your field- 
netes : “61.50. Coal shed of the Black Diamond Coal Mine, the 
tunnel of mine about two chains southeast; thence ascend rocky 
hill.” Was that on the north half of section 8? 

A. It was, sir. 

Q. 15. How extensively was the mining business going on there 
at that time. Can you give us any idea? 

A. I went into the Cumberland mine first. I think there was a 
tunnel several hundred feet. It has been a long time ago, and I 
cannot tell to what extent, but it was pretty extensive. They had 
taken out a great deal of coal there. There was a tunnel several 
hundred feet, and I think at the end of the tunnel there was an in- 
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cline that went to a considerable depth intothe earth. At the Black 
Diamond there was a tunnel! that ran in several hundred feet, where 
they had taken a quantity of coal out, and which they called the 
old tunnel. There was another one near that—I think about west 
of it—which had been run in. I believe it was lower down tfe hill. 
That was in several hundred feet, and the end of the tunnel was 
just in the face of the vein. I went into the tunnel! with the super- 
intendent of the mine, and he was showing it to me, and thought 
that they had found a large vein of coal. He had just got into the 
vein and faced it up. 

Q. 16. What buildings for the accommodation of miners and 
others engaged in that business were there at that time on this north 
half of section 8, if you remember? 

A. Ido not remember. At the mine there was built extensive 
sheds, and, I think, coal-bunkers. Right in the immediate vicinity 

there was quite a mining camp of houses. I think there 
127. ~was a hotel there, and quite a number of houses and ime 
provements. I think that was on section 5. It was right in 
the immediate vicinity ; the line ran right past these houses, and I 
think the most of them were on the north side of the line. At the 
Cumberland coal mine there was a boarding-house and coal-sheds. 

Q. 17. Could you form any estimate of the number of people ap- 
parently engaged there in the business of coal mining? 

A. Right at this particular place? 

Q. 18. Yes. 

A. No; I do not remember; there were quite a number, though. 
There were a great many mines being worked there and opened 
round in that vicinity. 

Q. 19. Before you made that survey did you have any knowledge 
of the character of that district with respect to coal mines ? 

A. None, except by -reputation—what I had heard of it from other 
parties. That was the first time that I had ever been on the ground, 
when I went to make that survey. I had heard other parties speak 
of it frequently as being a coal district; coal mines there. 

Q. 20. Were those lands included in the description of the north 
half of section 8 and the south half of section 5, then known coal 
lands ? 

A. They were. They were known well to be coal lands; consid- 
ered as such. 

Ex. “A.”—(Counsel for complainant puts in evidence Exhibit 
‘ “A.” Thompson, above referred to, being a certified copy of field-notes 
of subdivision lines of T. 1 N., R. 1 E., Mount Diablo meridian.) 

Q. 21. Did you make a plat of that survey ? 

A. I made a sketch. which was attached to the field-notes, and the 
official plats were made by the draughtsmen in the surveyor gene- 
ral’s office. 

Q. 22. From what ? 

A. From the field-notes and the sketch which accompanied them. 

Q. 25. Where are those plats now deposited ? 
128 A. There is one on file in the United States surveyor gen- 
eral’s office, one on file in the United States Land Office, and 
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one on file in the General Land Office. at Washington. The plat is 
made in triplicate. 

Ex. “ B.”—(A certified traced copy of the official plat of T. 1 N., 
R. 1 E., Mount Diablo meridian, is put in evidence by complainant, 
and marked Exhibit “ B,” Thompson.) 


(Here a continuance is taken until Saturday, August 30th, at ten 
o'clock a. m.) 
SATURDAY, August 30, 1879. 
Present: Mr. Barnes, of counsel for complainant; Mr. Leviston, 
of counsel for defendants. . 


Deposition of Asher Tyler, (sworn.) 


Mr. BARNeEs: Q. State your name, age, occupation, and residence. 

A. My name is Asher Tyler; my age is 46; my residence is San 
rancisco, and my occupation is insurance broker. 

Q. Where did you reside, and what was your occupation, in the 
year 1864? 

A. I was at Nortonville, at the coal mines, until March, 1864, for 
three years previous to that. I was then away two years, and again 
returned in 1866, and remained there until 1876. 

Q. Then, with the exception of the interval which you have men- 
tioned, your residence was continuously at Nortonville ‘ 

A. Yes, sir. | 

. What was your occupation there in 1866, and previous? 
129 A. I was one of the owners of the Black Diamond mine, 
and superintendent of the mine 3 years previous to that. 

(). Previous to what? 

A. Previous to 1864. I might say from November, 1861, until 
March, 1864. 

Q. Do you know the piece of land described as the N. $ of section 
8, in township 1 N., R. 1 E., Mt. Diablo meridian? 

A. 1 40. 

Q. When did you first know that land? 

A. In 1860. 

. In what way was your attention called to it? 

A. About the time that I purchased an interest in it. The land 
was pointed out, a portion of the stakes on the line of that land, and 
I knew about what the land was, about where it lay. 

Q. When, if at all, was your attention first called to it as land con- 
taining coal? 

A. In June, 1860. 

Q. Did you visit it? 

A. I did. 

(). What did you do with reference to the land or an interest 
in it? 

A. Well, in June, the first time I went there, they merely shewed 
me the coal they got, croppings of coal. They shewed me. some 
specimens of the coal; and from what information I could get I 
thought I would like to have an interest in it. 
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Q. Did you acquire an interest in it? 

A. I did. 

Q. How long did you hold that interest? 

yw acquired it in 1860, about July, possibly August, [ think in . 
July, though, and held it until some time in 1863. In the early 
part of 1863, I think, I sold out. 

Q. During the time you held it how was the property known—as 
what? : 

A. As the Cumberland and Black Diamond mine. 

Q. During the time you held your interest what work, if any, was 
done upon the land in the way of mining for coal? 

A. Well, we commenced running out tunnels and taking out some 

coal in the fall of 1861, which we shipped here to this market, 
130 I don’t remember now how much; not a great deal, but quite 

a good many tons. No; lam wrong. That was in the fall 
of 1860 that first came down. In 1861 we shipped down, I presume, 
from 2,000 to 3,000 tons, during the suinmer of 1861. In 1862 we 
got the mine open so that we were shipping, I presume, about 1,000 
tons a month that summer, say, 6 or 7 months, perhaps 8 months, of 
that year. In 1863 we shipped more. I think we shipped, say, 
1,500 tons a month for 7 or 8 months of the vear. 

Q. What openings and works were there there during these years, 
and what facilities for getting out the coal? 

A. There was one opening, called the Cumberland tunnel, on the 
old Cumberland claim. ‘There was another one on the Black Dia- ~ 
mond quarter section adjoining. ‘Then in 1864 we opened an incline 
on what we called Clark’s vein. That is all the openings we made 
up to that time. | 

Q. When, during these years, the coal was taken out of the mine, 
how was it handled from the mouth of the mine? 

A. All the coal that was brought out was thrown on some planks 
at the mouth of the tunnel and then shovelled off into wagons and 
hauled away with ox teams, and very shortly after, | am not sure 
whether it was in 1861 or early in 1862, we built the first coal-bunker. 
We were receiving the coal as it came out of the mine. After that 
it was taken out from that or some other coal-bunker that was 
erected. 

Q. What roads, if any, were there for hauling coal from there to 
the place that you hauled it to for shipment? 

A. First an old road was laid over the Cumberland claim. I don’t 
know as I can describe it. It was not a road at all. It was a natu- 
ral road. We did very little toit. It would take 5 or 6 yoke of oxen 
to pull the teams up, and then we would rope all the wheels to send 
itdown. There was not much road to it. In 1862 we built a road 
down the cafion from the Black Diamond and Cumberland mines 

out into the plain. 
131 Q. Where was the shipping point? 
A. New York landing. 
Q. Is that the point where coal is shipped from now? 
A. It 1s. 
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Q. Has that New York landing been a shipping point for coal 
from these deposits of coal since 1860 and up to the present time? 

A. It has. 

(). In 1864 how much of a town was there at Nortonville? 

A. At Nortonville and at the immediate mines they were dividing 
about that time from the old Cumberland claim, and the town was 
moved down to the foot of the cafion to Nortonville, perhaps half a 
mile down. [should think there were about 100 people; that is 
about my recollection. 

Q. Living there in 1864? 

A. Yes, sir; there may have been more. 

Q. Where did they live or get accommodation? 

They lived right there in the cation and on the side hills; 
en ‘ver they could put up ahouse. Everybody had to build their 
own houses. At that time they were allowed to build anywhere 
they pleased. 

(). Were there houses there? 

A. There were. 

Q. And how occupied ? 

A. Occupied by the miners and workmen. 

Q. Was there any hotel at Nortonville in 1864? 

A. Yes, sir; there was one there in 1864, and there was one also 
standing on the old Cumberland claim. 

Q. Do you know who owned and carried on those hotels? 

A. Yes, sir; the one on the old Cumberland claim, I think, was 
built by the company and leased to a party by the name of Scam- 
mon; he kept it a couple of years, probably. Then there was an- 
other one built in the fall of 1863, I think, or early in 1864, down at 
Nortonville, called the “ Black Diamond Hotel.” It was a small 
affair, where the miners, or a part of them, used to board. 

Q. Was the population about those mines a mining population, or 
pastoral, agricultural people? 

A. Mining entirely. 

Q. Had these lands in 1864, or ever since, to your knowledge— 

the N. 3 of see. 8 I refer to—upon which you say the Black 
132 Diamond and Cumberland works were, ever been used, to 
your knowledge, for agricultural purposes? 

A. They were not. I never knew of anything being planied or 
cultivated at all there, not even a tree, to my knowle “ge. 

Q. Have you any acquaintance with lands sufficient to be able to 
say whether the land is agricultural in its character or not? 

A. Well, | think I might be in some instances. 

(). Please give us a description of the surface of the ground upon 
the N. 4 of see. 8. 

A. Well, it is pretty short and rolling hills, the whole of it. It 
could be cultivated, but it is so dry that T don’t think it would pay 
for cultivation. Possibly it might, though. A portion of it might 
be plowed, I suppose. 

(. What was it that gave value to the lands from 1860 on? 

A. The coal deposits. 

Q. Anything else? 
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A. Nothing else. . 

Q. From 1866, 1 unnerstand you to say, you resided there con- 
tinuously until 1876? 

A. Yes, sir. 

Q. What took you back there to reside after leaving in 1864? 

A. I met with a failure in San Francisco, and I went back there 
and purchased an interest in a hotel that was there, and I followed 
that business while I remained there. 

Q@. What hotel do you refer to? 

A. The Black Diamond Exchange. 

Q. How was that hotel supported at the time vou went back there; 
what was its custom? 

A. Miners—most entirely so. There was very little transient cus- 
tom. We did not want to keep transient people, but if they came 
there we did the best we could for them. 

Q. Did you return there for any purpose between the years 1864 
and 1866, when you returned there to take up your residence there ? 

A. Yes, sir; I was there very frequently. Oh, yes, sir. 

Q. What was going on there during that interval? 

A. Coal mining. 
138 Q. Was it increasing or decreasing ? 
A. It was increasing. 

Q. From 1866, down to 1876, was there ever a day that that mine 
was not carried on there? . 

A. I think not. 

Q. Was it an increasing or decreasing business ? 

A. It increased until 1874 or ’5, I think, every year. 

@. Do you remember where the first machinery was erected at 
the mouth of the Black Diamond tunnel—what year—engines, Kc. ? 

A. Well, on what we called the original old Black Diamond tun- 
nel, there never was any machinery there. There was an opening 
made later. I think the first machinery that was erected there was 
at what we call the Clark vein, on that quarter section. 

Q. Do you remember about when that was, and what it consisted 
of? | 

A. Well, I could not say whether 1865 or 1866 there was an en- 
gine put up there. It was during those two years any way. 

Q. What was the amount of population in Nortonville engaged in 
these enterprises that you speak of, when you returned in 1866? 

A. I don’t know; but I should think, perhaps, 500 or 600 people. 

. Were they all, or mainly, engaged in mining? 

A. Most of them there was; some of them were building rail- 
roads. 

@. Railroads from where to where? 

A. From New York landing to the mine, to transport the coal. 
It was a pretty lively place. 

Q. How were those railroads operated ? | 

A. They were operated first by horses; horse power in the first 
place, for a short time; afterwards by steam, by the use of the loco- 
motive. They placed down steel rails and got the cars and run 
them over the track attached toa locomotive. 
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Q. Has that railroad, so constructed, continued there up to the 

present time? 

A. Yes, sir. 

Q. When first, if at all, were there any educational facili- 

154 ‘ities at Nortonville for the children of the families of the 
miners ? 

A. There was aschool there, I think, about 3 months in 1866 ; and 
about 1867, I think, a public. school was opened and has been con- 
tinued there ever since, I believe about 1867. It might have been 
as late as 1868, but I think not. 

Q. Who patronized or used that school ? 

A. All the children of the miners there. 

Q. When, if at all, were any churches established there ? 

A. Well, I cannot remember, somewhere about 1870, possibly a 
little earlier. ‘There was a church built there about that time. 

Q. Do you remember the denomination ? 

A. I think Congregationalist. 

Q. Has that society been maintained there ever since ? 

A. I think so. 

Q. When first were stores for merchandizing established there, if 
at all? 

A. There was a store there when I returned in 1866. I don’t 
think it had been established long. I don’t know but what it might 
have been there afew months. Since that there has been several 
stores. 

Q. What was the size and mining population of Nortonville, as 
near as you can recollect it, in 1868? 

A. Do you mean the whole population, old and young? 

(). Yes. 

A. Well, I never knew, but my estimate was that there were near 
about 1,500 people in Nortonville about that time. There might 
not have been so many; I don’t know. Perhaps that was a little 
too early for very many. I don’t think there were so many in 1868. 

Q. How was it in 1871, in the spring of 1871, on? 

A. I should judge there would have been nearly that many there 
in 1871, perhaps not; I never knew. 

Q. Was there any other thing to carry on there to support the 
population except the mining operations that you have spoken of, 
and the necessary stores and habitations for the support and protec- 
tion of the mining population ? 

A. Nota thing. 
135 Q. How long, if you know, has the Black Diamond Coal Co. 
been in possession of those mining lands—how long prior to 
1876 or ’7? - 

A. Well, they have been, or at least they were, in possession when 
I bought into it in 1860, and their successors have been in possession 
ever since. : 

Q. Now,in 1868, and during the whole of that year, was or was not 
the land contained within what we now know as the N. } of sec- 
tion 8, township 1 N., R. 1 E., Mt. Diablo meridian, known as coal 
lands ? 
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A. Yes, sir; they were. 

Q. How extensively were those mines known at that time, if you 
are able to say? 

A. Well, I cannot say how extensively. The coal was mostly 
shipped to this city, and some was shipped to Stockton, and some to 
Sacramento, and other places all around the bay; Vallejo, and prob- 
ably other points. I think there was coal shipped to this place oppo- 
site San Jose; I have forgotten the name now. ° 

(. Alviso? 

A. Yes, sir—Alviso; also to Oakland. It must have been pretty 
extensively known. 


Cross-examination—Mr. LEVISTON : 


Q. Do you know the line of the N. } of section 8 on the ground? 

A. I have traced the stakes on one occasion clear around that half 
section. 

Q. In what year did you trace the stakes? 

A. That was in 1864. 

Q. What time in 1864? 

A. Pretty early. I know it was a rainy day,so it must have been 
pretty early in 1864. 

Q. Are these mines and mining that you have been speaking of 
all in the N. 3 of section 8, or are they on other lands? 

A. There are some on other lands now, | believe. 
136 Q. Well, were they then? 

A. Well, I don’t know whether they mined the whole of sec. 
8 or not; I suppose they have. I think there are some on see. 5 
now, but the early mining was done on sec. 8. 

Q. In 1864 was there any means of taking the coal, or was there 
any coal taken out from the N. 3 of sec. 8? 

A. Yes, sir. 

Q. Was not the coal almost all removed on that north $, section 8, 
and it used as a passage-way in 1864? 

A. No; there wasa great deal of coal taken out of section 8 as late 
as 1868, and I think later than that. 

©. Well, as late as 1868 had not all the coal been removed from 
the N. 3 of sec. 8? 

A. I do not know thatit is all removed yet. They are not mining 
there yet, 1 don’t think. 

Q. Did you know in 1868 how much coal was there ? 

A. No; I did not know how much. I know there was an incline 
cut down from that particular mine down to the bottom of the canon, 
and there was a great deal of coal come down there. You could see 
a great quantity of coal coming down that incline any time you 
would look at it. I don’t know how much. 

Q. Was not the N. 3 of section 8 used as a passage-way to the 
mines which were on other lands? 

A. No; I don’t know that it was used as a passage-way at all. 

@. Was not the coal which was on other lands taken through the 
N. 3 of sec. 8? 

A. No; not a pound. 
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Q. Have you any knowledge of the interior of those mines? . 
A. Some knowledge; some general knowledge. 
f Q. Do you know whether, in 1871, there was any coal left on the 
N. 3 of sec. 8? ° 
a. A. I believe there is coal there vet. | 
wee Q. Do you know, is the question, of your own knowledge? 
137 A. I don’t know whether they mined there in 1871 or not. 
I don’t remember. 
at €. When where you in the mine in the N. $ of sec. 8? 
A. Oh, I have been in it within the last 4 months; 4 or 5 months 
ago I was up there, and went down in the mine. 
Q. Do you know whether, in 1871, any coal was being taken from 
a the N. 3 ‘of sec. 8? 
A. No; I don’t know whether there was or not. I could not tell 
you. 
. Do you know whether it was not practically worked out in 
1871 or not? 
A. I do not know. 
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Redirect—Mr. BARNEs: 


Q. Do you know Mr. G. H. Thompson, the United States sur- 
veyor? 
A. I do not. 
Q. Do you remember whether any United States surveyor was 
=-- there making a survey or running lines in 1864? 
A. I think there was one there. 
Q. Early in the year? 
A. Yes, sir; I think there was. I don’t know that I met them, 
but I think I saw them at work there on the hills. 
Q. But who composed the party, you do not know? 
A. I don’t know. I do not remember at this time who it was. I 
think I saw somebody there. Perhaps I knew them at the time, but 
I do not remember at this time who it was. 


(Continued until Monday, September 15th, 1879, at ten o’clock 
a.m.) 
Monpay, September 15, 1879. 
(Counsel for defendants being unable to attend, a further 
138 continuance is taken until to-morrow, 16th instant, at ten 
oe gg o'clock a. m.) 
Turspay, September 16, 1879. 
i (By consent, a further continuance is taken until to-morrow, 17th 
* nstant, at half-past nine o’clock a. m.) 


WepDNESDAY, September 17, 1879. 


' Present: Mr. Barnes, of counsel for complainant; Mr. Leviston, of 
. counsel for defendants. 
11—203 
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A. About three miles and a half. 
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Depositions—Jno. A. Davis. 


Examination-in-chief of Joun A. Davis by Mr. BARNEs: 


Q. 1. State your name, age, place of residence, and occupation. 

A. John A. Davis; twenty- -seven years; Tuolumne county; miner. 

Q. 2. Did you ever reside in the neighborhood of what are known 
as the Black Diamond coal mines, situated in Contra Costa county, 
in the State of California ? 

A. Yes, sir; I did. 

Q. 3. When did you go there in that neighborhood to reside, and 
how long did you live there ? 

A. I went there in 1869, and lived there till 1874. 

Q. 4. What were you doing during that period ? 

A. In the merchandizing business. 

®. 5. Whereabouts ? 

A. I kept a store right at Nortonville. 

Q. 6..How far is Nortonville from the Black Diamond coal mine? 

A. It is right there in the town; the mine is all there is of the 

town. 
139 Q. 7. Do you know that tract of land known as the north 
half of section 8, township 1 north, range 1 east, Mount 
Diablo meridian ? 

A. Yes, sir. | 

Q. 8. What was the character of this land, as generally known, 
when you went there to reside? 

A. It was simply coal land; there was a mine that was there; 
that was all; nothing else. 

Q. 9. How large a population was there at Nortonville and about 
the mines at the time you went there? 

A. There was in the neighborhood of fifteen hundred. 

Q. 10. How was this population supported ? 

A. By the Black Diamond coal mines. 

Q. 11. Was there any population there other than that composed of 
miners and their families, or people engaged in supplying miners 
and their families? 

A. No, sir; no other business in the town. 

Q. 12. What erections, if any, were upon the tract of land I have 
mentioned when you went there, and what were placed upon the 
land during the time you were there in the Way of mining erections 
and improvements of that character ? 

A. In the town, do you mean ? 

Q. 13. At the mine. 

A. There were the coal-bunkers, hoisting works, Mount Hope 
hoisting works, the Upper Rlack Diamond machine shop, black- 
smith shop, and so on, necessary for the mine. 

Q. 14. Where were the U pper Black Diamond tunnel and dump 
situated ? 

A. It was right upon the side hill; right up toward the Cumber- 
land—what we used to call the Cumberland. 

Q. 15. At that time were there any other mines open or being de- 
veloped there beside the Black Diamond ? 
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No, sir. 

Q. 16. Do you know the Cumberland works ? 

A. bg sir. 

Q. 17. What were they ? 

A. They were nothing comparatively; it was an old coal mine; 

I think, opened out from the Black Diamond; the tunnel did 
140 all their work through the Black Diamond ; what was known 

as the Cumberland mine, there was nothing there, only just 
three or four buildings that the miners lived in. 

Q. 18. During all the years you lived there what business other 
than mining for coal was carried on there? . 

A. I never knew of any, only merchandizing; there was two or 
three stores there; they were all supported by the mine; that is, 
by the miners that lived there—that were employed by the Black 
Diamond Company. 

Q. 19. Did you ever know of the land I have .mentioned being 
used in any way for agricultural purposes ? 

A. No, sir; it is not fit for that. 

(. 20. What was the character of the surface? 

‘A. It was a barren, dry piece of land, that nothing would grow 
on at all; no water there; nothing would grow there, trees or any- 
thing ; it was anything but agricultural land. 

Q. 21. How was it with reference to its being precipitous, or other- 
wise steep, hilly ? 

A. Well, it was very hilly. 

(). 22. Did you ever know of any cultivation of the soil for agri- 
cultural purposes during the time you lived there? 

A. No, sir. 

Q. 23. Was it capable of tillage or cultivation ? 

A. No, sir; nowhere around ; nothing that would grow there at 


Q. 24. What was it, if anything, that gave that land vaiue? 

A. The coal that was in it. 

Q. 25. Is there any part of that land that is agricultural in in its 
nature, or that can be used for agricultural purposes ? 

A. No, sir. 

Q. 26. Did you ever know of any attempt being made to form it, 
or to cultivate it in any way? 

A. No, sir. 

Q. 27. During the time you lived there where did agricultural 
pendueli, or vegetables for domestic consumption, or other products 
usually raised on arable land, which were consumed there, come 

from ? 
141 They came from down below Clayton, in the valley, and 
dowh toward Antioch, down on the New York ranch. There 
was never anything that w ould grow there at all, anywhere around 
there, not even grass. 

Q. 28. What was the point nearest to the tract of land I have 
mentioned where fie al cet operations were carried on to your 
knowledge during the time you resided there? 


A. About three milus and a half. 


ET NER a 


a acai a hg en 
eee, 


al 
ES Re ae 7 - a 


84 JOHN MULLAN ET AL. VS. THE UNITED STATES. ’ 
Q. 29. Were there to your knowledge any persons residing at Nor- ' 
tonville, or persons composing the population you bave mentioned, 
who were engaged in any other pursuit than that of mining or of 
furnishing supplies and support to miners ? 
A. No, sir. 
Q. 30. Who occupied these premises in 1871? ; 
A. The Black Diamond Coal Company. 
Q. 31. Has that company been carrying on coal mining in that i 
neighborhood ever since to the present time ? 
A. Yes, sir. 


Q. 32. What, if you know, is the present poputation of Nortun- 
ville? 

A. I think that it is about eight hundred now. 

_ Q. 33. What is the population composed of, as to the occupation 
of the people? 

A. Miners and their families. 

Q. 34. Up to the present time has there been any attempt to work 
this land, or any land in that neighborhood, for agricultural pur- 

oses ? 

A. I left there in 1874. I could now say now. Up to the time I 
left in 1874 there was never any farming going on anywhere around 
there. 7 
Q. 35. Do you know what is the elevation of these lands above the i. 
level, say, of the San Joaquin river? 

A. Yes. It is about fifteen hundred feet, I think. 

Q. 36. How is the surface of the land with reference to its being 
broken, rugged, rocky ? 

A. It is very rocky and sandy—sand stone, hilly. 

Q. 37. Do you know or can you state to what extent this land was 

commonly and generally known, if at all, as coal lands, from 
142 _—ithe time you went to live there in 1868 to 1874 ? 
A. It was known as coal land, and miners were producing 
a good deal of coal, shipping from eight to ten thousand tons a 
month. 

Q. 38. How was the coal transported from there ? 

A. By a railroad—Black Diamond railroad. 

Q. 39. To where? 

A. Black Diamond landing. 

Q. 40. Where was the landing ‘ ? 

A. At the junction of the San Joaquin and Sacramento rivers. 

Q. 41. How long was this railroad ? 

A. About six miles. 

Q. 42. Who owns this road? 

A. The Black Diamond Coal Company. 

Q. 43. Was it used for any other purpose than the traisportation 
of coaland the carrying of supplies, and of people engaged in or having 
business at the mine? 

A. No, sir; nothing more. They made from seven to eight trips 
a day. 

Q. 44. Carrying what? 

A. Carrying coal and supplies for the mine. 
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Q. 45. Do know where in San Francisco, if anywhere, the com- 
pany had depots or places for the sale of coal which was produced 
on that land? 

A. Yes, sir. 

(. 46. Where? 

A. On Spear street, between Folsom and Harrison. 

Q. 47. What did the company have there ? 

A. They had a large amount of coal—Black Diamond coal. They 
received some eight or ten thousand tons a month. They had 
barges and tug-boats for taking the coal from the landing to the 
city. They also shipped it to Stockton and Sacramento. 

Q. 48. Do you know whether from 1868 to 1874 steamers plying 
on the river stopped at that landing for coal ? 

They did from 1870 to 1874. 

Q. 49. What, if any, conveniences for shipping coal and for coal- 
ing steamers did the Black Diamond Coal ee, “see have at the 
landing you speak of at the junction of the San Joaquin and Sac- 

ramento rivers ? 
148 A. They have a large wharf there and a chute that runs 

out over the steamers : dumps a car load of five tons on the 
the steamer. ‘They can load a vessel of five hundred tons in a day 
there. 

Cross-examination by Mr. Leviston : 

Q. 1. In what business were you engaged at Nortonville during 
your stay there? | 

[ was in the mercantile business. 

(). 2. Did you know the lines of section 8 on the ground ? 

A. Yes, sir. 

Q. 3. You knew the corner stakes ? 

A. Yes, sir; I knew. I had frequently been on section 8 and 
knew the corner stake of the northeast corner. I knew where that 
was. 

(). 4. If this section 8 was cleared up do you know what its capa- 
bilities would be for growing agricultural products ? 

A. I think it would be very poor; in fact, none at all. 

Q. 5. Would it not grow some things? 

A. No, sir; very little. 

Q. 6. Don’ gragses and wild oats grow there now’ 

A. Not when I was there they didn’t. 


(Continued until Friday May 21, 1880, at 11 o’clock a. m.) 
Fripay May 21, 1880. 
Present: VW. H. Fi Barnes, Ksq’r, of counsel for complainant: B. 
S. Brooks, Esq’r, of counsel for respondent. 
144 Depositions—F. Avery. 
Examination-in-chief of Francis Avery by Mr. Brooks: 


Q. 1. Are you one of the defendants in this suit ? 
A. I am. 
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Q. 2. Do you know the north half of section 8, township 1 north, 
range 1 east, M. D. M.? . 

A. I do. 

Q. 3. What is the character of said tract of land ? 

A. Some of it is hilly, some rocky and broken, some rolling. 

Q. 4. What is its character, agricultural ? » 


A. Some of it would answer for cultivation—some portions of it. 


The greater part of it is good for grazing. 

Q. 5. Is there any wood on it? 

A. Very little. I believe there is one ridge that has some wood on 
it. There are some scattered trees in other places. 

Q. 6 In what manner did you become interested in this land and 
under what circumstances ? 

A. Some time in February or March, 1871, John Mullan came to 


me to borrow some money, and offered me the State certificate of 


yurchase for the half section of land which he showed me had been 
listed to the State in the previous January. He offered me that as 
security. I made the loan to him, and some time subsequent to 
that, not very long, he came to me and said that he not only could 
not pay me the money that I loaned him but he wanted some more 
money, and he offered to sell this to me, one half of it, which I 
purchased, and he transferred the whole of it to me. 

Q. 7. Did you at that time know anything about the land ? 

A. Nothing whatever. 

Q. 8. Had you ever seen the land? 


A. No, sir. 
Q. 9. Did you knowof any claim made to it by any person ? 
145 A. None whatever. I considered that a State certificate of 


purchase, the land having been listed to the State, was a per- 
fect title. I considered the title was perfect. 

Q. 10. Did you have any intimation that it was claimed by any 
one, or that the listing was invalid or questioned? 

A. None whatever. It never occurred to me that such a thing 
could be questioned. I will state that I was particular to find out 
whether this land had been listed, because I had been “ bitten” by 
buying State certificates of purchase where the land was not listed ; 
and when I attempted to get them listed [ found that there was 
some hitch or other about the title, and they could not be listed. I 
was making purchases all the time of State certifteates, and hi — 
once “burned my fingers ” I was always particular that the land ws 
listed before I would have anything to do with it. 

Q. 11. Did you know, or have any reason to suppose, that the said 
land, or any part of it, was not agricultural in its nature or quality? 

A. No, sir. 

- 12. Or that it could not be used for agricultural purposes ? 

No, sir. 

Q. 13. Do you know now whether that is true in point of fact? 

A. Well, there are some portions of it that could not be used for agri- 
cultural purposes very readily. I suppose it could be used possibly. 

Q. 14. Is there any of it that cannot be used for pasture land—that 
is, not suitable for that ? . 
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‘ A. No, sir; it is quite as suitable as the foot hills are generally. 
| Q. 15. You mean to say that some portions of it are not arable? 
A. Yes. 
| (). 16. Some portions of it are arable ? 
A. Yes, sir. 
; Q. 17. Those portions that are not arable are fit for pasture? 
A. Yes, sir; like thousands of other acres that I have owned, some 
of which I still own. 
- Q. 18. Do you know anything of any pretensions made by the offi- 
cers of the State,or by Mr. Mullan,or any other person, to the officers of 
the United States, the Land Department, in regard to the character 
or situation of this land? 
A. No, sir. 
146 Q. 19. Do you know whether the agent of the State had 
any information in regard to this land except such as was 
derived from the records of the United States Land Office ? 
A. No, sir; I don’t know anything about. | 
Q. 20. Did you combine or confederate or Mullan, to your knowl- 
edge, with any other persons for the purpose of unlawfully or fraud- 
ulently obtaining the title of this land from the United States ? 


ipa tise 


Obj. (Objected to by counsel for complainant as leading, incompe- 
tent, and calling for the conclusion of the witness as to his acts, and 
not evidence of the acts themselves.) 

A. No, sir. 

Q. 21. Did you set on foot or promote any proceedings for such 
purpose? 

Obj. (Objected to on the same ground as the last preceding ques- 
tion.) 

A. No, sir. 

(). 22. Did you or Mullan, to your knowledge, make any false or 
any representations in regard to that matter ? 

A. No, sIr. 

Q. 23. In view of obtaining the transfer of the title from the United 
States ? 

A. No, sir. 

Q. 24. Was your object and purpose in obtaining title to this land 
to harrass or annoy the Black Diamond Coal Mining Co.? 


Obj. (Objected to as incompetent and leading in form.) 

‘ A. No, sIr. 

Q. 25. At the time that you obtained this title, did you know of 
that company having any connection with this land, or having any- 


thing to with it? 
A. No, sir. . 
(. 26. At the time of the transfer of this title to you, or at any time 
before that, had you the purpose or intention of instituting any suit 
against the Black Diamond Coal Mining Company ? 


Obj. (Objected to as leading in form.) 
A. No, sir. 
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Q. 27. What was your intent and purpose in acquiring title to the 
said land ? 

A. Simply because I thought it was a good purchase, and I 
147 could make something on it, as I bought other land. 

Q. 28. Is the description of this land in the field-notes as 
hilly land and rolling hills, and the soil second rate, a fair and just 
description of the land ? 

A. I should think it was. 

(. 29. Is this land classified 1n the land office as mineral land ? 

A. I believe not. 

Q. 30. Has either Mr. Mullan or yourself ever been engaged in 
the farming business ? 

A. No, sir; I have not and I don’t suppose he has; I don’t know. 

Q. 31. What was his business at the time of his first connection 
with this land, if you know, or at any time since? 

A. He was a land agent here in San Francisco. 

@. 32. At that date? 

A. Yes, sir. : 

Q. 33. And how long did he continue prosecuting that business 
ere ? 

A. Until he left here aiid moved to Washington, where he con- 
tinues it. 

Q. 34. That was some time after the commencement of this suit, 
wasn’t it? 

A. Yes; after the commencement of this suit in the United 
States court. 

Q. 35. It was some time after the commencement of this suit when 
you say he went to Washington, where he continued in the same 
business ? 

A. Yes, sir. 

Q. 36. Has he ever been engaged in the farming business to your 
knowledge? 

A. No, sir. 

Q. 37. Have you engaged in farming any of the land that you 
have owned ? 

A. No, sir. 

Q. 38. Where have you resided with your family since you first 
had any connection with the title to this land? 

A. In the city of San Francisco until two years ago the first of 
this month, when I moved to Sancelito, where I am now living. 

Q. 39. Are vou still transacting business in this city? 

A. Yes, sir. 

Q. 40. What use has been made of this land since you became the 
owner of it? 

A. It is now rented for pasturage; has been for two years. 

Q. 41. Have you made any other use of the land? 

A. No, sir. 

148 Q. 42. Are there any buildings upon it? 

A. Yes, sir; I believe there are a few; four or five. 

Q. 43. When was this matter of question in regard to the propri- 
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ety of this listing first brought to the attention of the Government, 
and how? 

A. I don’t remember the month, but I suppose it was some time in 
1871; I think in the summer—early in the summer—and then at 
the instance of the Black Diamond Coal Mining Company. 

Q. 44. Well, what was done? 

Obj. (Objected to by counsel for complainant as irrelevant and 
immaterial.) 


A. Well, the attention of the Land Department was called to this 
matter, and it was made to appear that the thing had been done im- 
properly, and they were asked to take steps to recall the listing, 
which they did. By “they” I mean the Commissioner of the 
General Land Office. 

Q. 45. Did you employ counsel to contest the matter ? 

A. Yes, sir. 

(. 46. Was it contested ? 


Obj. (Objected to by counsel for complainant as irrelevant and 
immaterial.) 


A. It was. 
Q. 47. And what was the final result of that controversy ? 


Obj. (Objected to by counsel for complainant as irrelevant and 
immaterial, and not the best evidence.) 


A. The result was an affirmation of my title. 


(Counsel for complainant moves to strike out the answer of the 
witness as responsive, and as giving his opinion as to the result.) 


Stipulation as to Documents and Correspondence. 


(At this point it is stipulated by and between the counsel for the 
parties that all documentary evidence, correspondence, and other 
papers or instruments of writing relating tothe title of this land in pro- 
ceedings of any nature in all or any of the Departments of Govern- 
ment at Washington,and all of the correspondence between the United 

States district attorney for ,this district and all or any of the 
149 Departments of Goverment at Washington are offerred in 

evidence, and copies thereof may be substituted for the origi- 
nals and used upon the trial of this cause, with the same force and 
effect as if the originals themselves had been offerred in evidence, 
subject only to such objections as might be made to the originals if 
they were produced.) 


(It is also admitted that John M. Coghlan, late United States dis- 
trict attorney, died in the city of Oakland in the summer of 1879.) 


Q. 48. Mr. Avery, when did you become a resident of San Fran- 
cisco ? 
A. The 3d day of December, 1868, I think it was. 
Q. 49. Where were you residing prior to that time? 
A. New England, Massachusetts, and New York city. 
12—203 
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Q. 50. Had you been in California before this date you speak of, 
December, 1868 ? 

A. No, sir. 

Q. 51. Had you ever had anything to do, prior to your coming 
here, with the purchase of public lands? 

Obj. (Objected to by counsel for complainant as irrelevant and 
immaterial.) 


A. Yes; once. I bought some land at Leavenworth, Kansas, at 
the time of the big excitement there. 

Q. 52. Had you ever had anything to do with the listing of land 
or with State indemnity selections, or did you know anything about 
that? 

Obj. (Objected to by counsel for complainant as irrelevant and 
immaterial.) 


A. When? 

Q. 55. At the time you came here? 

A: No, sir. 

Q.54. At the time this purchase was made by Mr. Mullan did you 
know him or this land or anything about it? 

A. I don’t remember the date when he purchased it; I don’t now 
remember the date. 

Q. 55. August 21st, 1868, was the date of his application to pur- 
chase. Did you know Mullan or this land at that time? 

A. No, sir; I didn’t get acquainted with him until the year after 

that. 
150 Q. 56. At that time you were not in this country, and had 
nothing to do with the location, certification, or purchase of 
the land in this State? 

A. No, sIr. 

Q. 57. At the time you made your first transaction with Mullan 
in regard to this certificate of purchase had the land already been 
listed? 

A. Yes, sir. 

Q. 58. Did you ascertain that fact before making that transaction? 

A. Yes, sir. 

Q. 59. Did you know that at that time the Black Diamond Coal 
Mining Company or any coal mining company were operating upon 
that land? 

A. No, sir. 

Q. 60. Did you know that such a company, or any company or 
person, pretended to have or claim any title to that land? 

A. No, sir. 

Q. 61. Did you, before your purchase of the land, know that any 
yerson had been mining there, or that there were any mines on the 
fund? 

A. No, sir. 

Q. 62. Do you know what is the character of the residue of that 
township ? 

A. The northen portion of the township is broken and hilly land. 
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Let us see: is it the northern orsouthern? I have never been over 
it. I can’t figure out in my mind which way the sections ran— 
whether they run toward the river, the high numbers, or whether it 
is back into the mountains. I think the y “must go, up to 36, toward 
the river; in which case the bulk of the township woul d be agricult- 
ural lands. I could not tell without looking ata map. I know one, 
two, three, four, up to six, are on the north line of the township, and 
this comes in the second range of sections; but for the life of me I 
don’t know. which way is north on that land. Yes; the bulk of the 
township goes back into the hills toward Mount Diablo; that is it; 
that is the way of it. 

(. 63. The corner of it must be the exact summit? 

A. Yes; it goes back onto the mountain. What the character of 
the land back there is I don’t know, but it must be very broken or 
rugged. 

151 Cross-examination of Francis Avery: 

Q. 1. By Mr. Barnes: What was the date, as near as you remem- 
ber, when Mr. Mullan first applied to you for a loan of money te be 
secured by a pledge of his certificate of purchase of this land? 

vhevag | somewhere in the latter part of February or the first 
of M: rch, 1871; some time about the first of March, I guess. 

Q. 2. What obligation, if any, did you take from him for the loan 
which you made? 

A. I don’t remember what I did bike but I probably took a note 
from him. 

Q. 3. How much did you loan him? 

A. I loaned him 500 dollars, I think it was. 

Q. 4. What, if anything, at that time did he tell you about the 
land, its character or its value for any purpose ? 

A. He represented that it was agricultural land up in the neigh- 
— of Mount Diablo. 

Q. 5. Did he say anything about there being coal on it? 

A. He : said that he considered it agricultur: ‘al land; that he had 
other lands up there, some few miles from that; had one piece there 
that had some coal in it, and it was possible there might be coal in 
this, but he did not know. He said, being in that ne izhborhood it 
was possible that there might be coal in it. Coal might be discov- 
ered there. He did not know anything about it. 

Q. 6. Was that all he said about it? 

A. Yes, sir. 

Q. 7. All the substance of it? 

A. Yes. 

Q. 8. How soon after that did you become the purchaser of his 
certificate of purchase ? 

A. Within two or three weeks. 

Q. 9. When you became a purchaser of it how much money, in 
addition to the 500 dollars, did you give him ? 

A. I don’t remember now. 

Q. 10. Any? 

A. Yes, sir. 
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Q. 11. Can you state approximately how much it cost you alto- 
gether at that time? 
152 A. I could not from memory. I could by referring to my 
accounts. 

Q. 12. I don’t require a definite statement, but approximately. 

A. I think it cost me about 1,500 or 2,000 dollars. 

Q. 13. What instrument evidencing the purchase did you obtain 
from him? 

A. Simply the assignment of the certificate of purchase to me. 

Q. 14. Did you receive from him about that time any other in- 
strument relating to this property ? 

A. Yes, sir. 

Q. 15. What? 

A. I would state that at the time I bought the land I proposed 
that the balance should be paid up to the State in order that I should 
get a patent for it,and he agreed to that; but he said it was not nec- 
essary. I told him I preferred to have it that way, and I sent the 
money up to Martinez to pay the balance on the purchase; sent the 
certfficate up with the money, got the receipt on it, and it was re- 
turned to me, and I sent it up to Sacramento, with a demand ‘tora 
patent. About the time that | got the patent—lI think just at the 
time ; perhaps the day after—lI first learned that the Black Diamond 
Coal Mining Company was mining, or had been mining, on that 
land, and one or two persons came to me and spoke to me about it. 
Then I began to enquire into the thing, and found, as it appeared to 
me, that I had got hold of something that wus more valuable than I 
expected. I then went to Mullan, and that was about the time— 
let us see; it was after the negotiations fell through or came to 
nothing for selling the thing and [ made up my mind to bring a 
suit in regard to it—that I took an assignment from Mullan of his 
rights—any right of action that he might have in regard to the 
land. That is about the time of it; I don’t remember the dates. 

Q. 16. Do you keep books of accounts? 

De oO Ee 

Q. 17. Did you at that time ? 

A. I did at that time. 

Q. 18. Can you, by reference to your books of accounts, ascertain 

the date of your purchase from Mullan, & the amount paid 
153. ~—by you for your half interest in the land ? 
A. Yes, sir. 

Q. 19. Will you be kind enough to do so before your deposition is 
closed, and come prepared to tell us the date of your purchase of the 
half interest in the land, and the amount it cost you ? 

A. Yes, sir. 

Q. 20. Have you now in your possession the instrument of trans- 
fer & assignment from John Mullan to you, whereby he conveyed to 
you certificate of purchase No. 1935 of the tract of land in question, 
which had been issued by the State of California to him, on the 21st 
day of May, 1869? Pores 

- No other instrument than the assignment on the certificate 
itself. | ye 
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(). 21. Where is that certificate now ? 

A. In Sacramento, I think. 

Q. 22. Have you in your possession an instrument of writing, 
dated the 28th day of March, L871, sold, assigned, and transferred to 
you all of Mullan’s rights or cause of action ag: \inst the corporation, 
known as the Black Diamond Coal Mining Company ? 

A. I have. 

Q. 23. Have you that with you? 

A. No, sir. 

Q. 24. Before your deposition is closed, will you be kind enough 
to produce it, or the copy of it, that it it may be annexed to your de »po- 
sition ? 

A. Yes, sir. 

Q. 25. Are you and Mullan still the owners, in the proportions 
you have mentioned, of whatever title you have to that ? 

A. Not entirely. 

(. 26. Who has since become interested in it with you, if anybody? 

A. One or two persons have a small interest. 

27. Please state who they are. : ' 

[A.] One of them is a man that I employed to help me get up tes- 
timony; his name is Henry Manwaring. ‘The other is Mr. Brooks. 

Q. 28. Mr. Manwaring was formerly an employee of the Black 
Diamond Coal Mining Company, was he not ? 

A. He was a mineremployed by them. That is the only employ- 
ment he had with them. 

Q. 29. And the Mr. Brooks, you mean, is B.S. Brooks, Esq., of this 
city ? 


A. Yes, sir. 
154 (). 30. Are those assignme nts or transfers of interest evi- 
denced by any instrument in Writing? 
A. Yes, sir. 


Q. 31. Have you in your possession or under your control those 
instruments, or either of them ? 

A. Yes, sir. 

(). 32. Before your deposition is closed will you be kind enough to 
produce them, or the copies of them, so they may be annexed to 
your deposition ? 

A. Yes, sir. 

Q. 33. Do I understand you to say that it was not until at or about 
the time of your purchase of an interest in this land from Mr. Mul- 
lan that you first heard of the Black Diamond Coal Mining Com- 
pany having been engaged in mining for coal upon this land, or 
_— part of it? 

I think it was a day or two after I received the patent from 
Suc ‘amento to this land. 

Q. 34. Can you explain how it is that the assignment from Mul- 
lan to you of the certificate of purchase, and the assignment of Mul- 
lan’s right or cause of action against the Blavk Diamond Coal Min- 
ing Company for waste, are dated on the same day, if the transactions 
occurred at different periods ‘ ? 

A. I don’t know that they are dated on the same day ; maybe they 
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are. I don’t remember that they are dated on the same day. If 
they are, it must have been just as a matter of convenience. 

Q. 35. Do you remember the date when you obtained the State 
patent for the land ? 

A. I think it was the same day that it is dated. (Copy of the 
patent shown to the witness.) Yes; it was probably on that day ; 
I don’t re ~seogemty the day. 

Q. 36. You got it at or about the time the patent bears date? 

A. Yes. 

Q. 37. Did you make the payment to the State between the time 
Mullan executed his first assignment of the certificate of purchase to 
you and the date of the patent ? 

A. I think probably I did. You mean the assignment of the 
certificate of purchase ? 

Q. 38. Yes. 

_A. Yes; he assigned it to me, and then I sent the money up with 

the certificate. I had the assignment made to-me, so that I could 
get the patent in my own name. 

155 Q. 39. Hew much money did you pay to the State to com- 

plete the transaction between you and the State and entitle 


you to the patent? 
A. I think it was something upwards of 400 dollars. It was the 


eighty per cent. and interest. 

Q. 40. What was the price at which the State sold the land? 

A. A dollar and-a quarter per acre. 

Q. 41. How many acres did you buy ? 

A. 320. There had only been the first payment made on it. 

Q. 42. Mullan had only made one payment? 

A. Yes; I made the balance. 

Q. 43. Well, then, including the payment to the State and the 
payment to Mullan, I desire that you will examine your books and 
report to us what that half interest cost you. 

A. Yes, sir. 

Q. 44. That is, including everything. 

A. Yes. 

Q. 45. How long after you got the patent from the State was it 
that you sued the Black Diamond Coal Mining Company ? 

A. That I don’t remember. It might have been two months. I 
don’t remember the time. 

Q. 46. Did you or not know at the time you completed the pay- 
ment to this State for this land, and at the time you paid Mullan for 
the land, or for the half interest in it rather, that it was valuable 
principally, or valuable at all, by reason of coal in it, or supposed to 
be in it? | 

A. No, sir; I did not. Mullan only casually mentioned that as a 
possibility, being in that neighborhood. He represented it to me as 
agricultural land. He said ‘that while there was a ch: ance, it being 
in that neighborhood, that it might have coal in it, yet he never 
represented to me th: at it had, and if he knew that there was coal 
there he didn’t tell me so. 

Q. 47. How was it that you paid Mullan so large a consideration 
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for the purchase of a half interest in 320 acres of land which the State 
was selling for a dollar and a quarter an acre? 
156 A. I don’t know. When | come to think about it—to see 
how much I paid on it—it seems to be a great deal. I may 
be mistaken in the amount, but I say because I have not referred to 
it. I will look at my account and tell you before I get through just 
how much it was. Two thousand dollars for the 320 acres would be 
about six dollars an acre, and it does not seem to me I could have 
paid him so much as that, and I don’t believe I did. 

Q. 48. Do you remember, in your suit against the Black Diamond 
Coal Mining Company for the possession of the land, how much you 
estimated the value of the coal which they had theretofore taken out 
of the land to be? 

A. I think that suit was for thirteen hundred thousand dollars, 
wasn't it? 

Q. 49. Yes, sir. When did you first, if ever, see the land your- 
self ? 

A. I don’t remember what day of the month it was in. I think 
it was before that suit was commenced. That must have been in 
April or May; somewhere along there. 

Q. 50. Then you had not been on the land prior to getting your 
State patent? 

A. No, sir; I had nevér been there. 

Q. 51. By what conveyance or means of travel did you reach the 
land? 

A. I went up on the steamboat to some landing up there, and then 
drove up to the land in a buggy. 

Q. 52. What was the name of the place where you left the steam- 
boat? 

A. Well, I really don’t know whe ‘ver it was Antioch or New York 
landing. . 

Q. 55. Was there any railroad in operation there at that time from 
the San Joaquin river to the town of Nortonville? — 

A. Yes; I think there was. I thing it was one Sunday I went up 
there. I have an impression it was on Sunday. 

Q. 54. Did the road by which you went to the mine from the land- 
ing you made pass along or near the railroad” 

A. [really don’t remember, but my impression is that it did, some 

of the way. 
157 Q. 55. The road follows the line of the railroad pretty 
much, doesn’t it? 

A. That I don’t remember. I[ know one road does; I believe it 
does. I have never been over that road but once; that one time, 
and I don’t remember particularly about it. 

Q. 56. Did you go to the town of Nortonville? 

A. Yes. 

Q. 57. How long did you stay there ? 

A. About two or three or four hours. 

Q. 58. How large a place was Nortonville at that time? 

A. It was only a little village. I should think there might have 
been five or six or seven hundred people there. 
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Q. 59. What seemed to be the character of the population and the 
business that was going on there? 

A. I suppose it was what would be called a mining village. 

Q. 60. How far is Nortonville from this property ? 

A. It adjoins it. I am very confident that Nortony ille is alto- 
gether on the adjoining section. 

Obj. Mr. Brooks: This is not cross-examination. I object to it 
as not cross-examination and not relevant. 

Q. 61. By Mr. Barnes: Did you on that occasion visit the Black 


Diamond mine on this section? 


| om ft 

Q. 62. What did you find there? 

A. I found some underground works, and went into them along 
the galleries. 

Q. 63. They were quite extensive works, were they not? 

A. Yes. 

- Q. 64. Did you find hoisting works erected there ? 

A. Not on this land. 

Q. 65. Any machinery of any kind ? 

A. There was machinery on the adjoining land. I don’t 
158 __ think there was any particular machinery on this land. 

Q. 66. Did you see any indications; and, if so, what that 
the land had been heretofore and was then occupied and worked as 
a coal mine? 

A. I saw that it had been. There was nothing being done. This 
was on Sunday. I remember distinctly now it was on Sunday I 
was there, and there was nothing doing. 

Q. 67. Well, with the exception that it was Sunday, and that on 
that account the day’s labor was suspended, was there not mining 
then actively going on ? 

A. Yes; 1 should judge that it was. 

Q. 68. Can you now remember what improvements, erections, or 
other appliances of mining you saw on the land ? 

A. I saw a blacksmith shop and some egal sheds at the mouth of 
a tunnel, and a tramway extending from there down to the other 
works on the adjoining land where the steam- -engine and hoisting 
works were; the other mines. 

Q. 69. Did you see to what proximity to these works on the land 
the railroad extending from the mines to the river was ; did not the 
railroad run to the mines ? 

A. It did not run up to this mine. It ran up to the principal 
hoisting works, which, | believe, are on section 5. 

Q. 70. What means, if any, were there for transporting coal from 
the openings on this land to the steam cars? 

A. What I spoke of; the tramway. 

Q. 71. Where did you stay in Nortonville; at the hotel? 

A. Well, I didn’t stay there at all. : 

Q. 72. Where did you put up your team ? 

A. Well, we put up the team at a little tavern somewhere near a 
big red building. I think it was a kind of a red brick store. The 
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| company’s store, I know since. Rather on the right-hand 


159 side of the gulch that goes down toward the San Joaquin. 
A little place in there. | 

Q. 73. Did you make a pretty thorough examination of the ground 
at that time? 

A. No; [ could not say that I did; I went up to this tunnel. 

Q. 74. Upon what did you base your estimate, in commencin 
your action of ejectment, that the company had taken from the lan 
coal of the value of $1,300,000 prior to the date of your purchase? 

A. I based that on information obtained from various sources 

: and calculations based on that; that there had been so much super- 

| ficial area of coal taken out of such a thickness. 

| Q. 75. Then that estimate of the value or of the extent of the waste 
committed by the Black Diamond Company was based on calcula- 
tion, and was not a hazardous guess? 

A. Oh, it was based on the best information I could get. 

Q. 76. When next did you visit the land? 

A. I visited it in company with the sheriff when I was put in 
possession. 

Q. 77. About what date was that that you got into possession ? 

A. I think between two and three years ago. It was soon after 
the decree of the supreme court in my favor. 

Q. 78. At the time you were put in possession by the sheriff how 

. long did you remain there? 

A. Probably two or three hours. 

Q. 79. When next did you visit the land ? 

A. That I don’t remember. I think I have been up there once 
since, possibly twice, but I could not be positive about that. 

Q. 80. Except these visits that you have mentioned, have you ever 
been on the land ? 

A. No, sir. 

Q. 81. You say it has been leased tor grazing purposes; to whom? 

A. To the butchers in Nortonville, Moore Brothers. 

Q. 82. Is that a written lease or verbal ? 

A. It isa written lease. There was a lease made for one 
160 year, and it has since been renewed ; it runs on for another 
year. 

Q. 83. Has any rent been paid under that lease ? 

A. Yes, sir. ? 

Q. 84. How much? 

[: A. Fifty dollars. 

j Q. 85. Fifty dollars a year? 

A. Yes, sir. 

Q. 86. Do you know to what extent cattle have been grazed by 
the tenants upon that property ? 

A. No, sir. 

Q. 87. Do you know if they have had any cattle at all upon it? 

A. I think they have from what they told me. 

Q. 88. Is not the greater portion of this land so precipitous, rocky, 
barren, and destitute of soil as to be incapable of being put to agri- 
cultural uses ? 
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A. No; I don’t honestly think that the greater part of it is, 

Q. 89. How much of it? 

A. That I could not say. You mean including grazing ? 

Q. 90. No; that is not agricultural. 

A. Oh, arable purposes? . 

Q. 91. Yes; agricultural. 

A. That I don’t know. I could not say. I should think there 
might be one hundred acres of it; perhaps not so much as that. I 
did not understand you before. 

Q. 92. Have you ever known or heard of a crop being put in of 
anything? 

A. No, sir; there is one place there, certainly, where grain could 
be cultivated, I think. 

Q. 93. How many acres? 

A. I don’t know. 

Q. 94. Not a great many, are there? 

A. I should think that there might be in that field where the 
company used to keep their cattle for pasturage about 40 or 50 acres, 
perhaps more, and then up above that, on up to the section line, 
they can cultivate up there if there was any object in doing it; but 
it is like lots of other land up there; it would not pay to cultiv: ate, 

because it would cost more to raise the grain and get it to 
161 market than it would be worth. There is a great deal of land 

that could be cultivated, and is not cultivated, and is called 
valueless, because you could not make any profit out of it, but it is 
not because it could not be cultivated. I don’t say that this is first- 
class land, and never did say so, but it is a poor lot of ground; but 
still, for foot hills, I got stuck with a lot that was worse once. 

(). 95. Since you obtained possession of the property by virtue of 
the writ of possession, issued in the action of ejectment, have you 
brought any other suit against the Black Diamond Coal Mining 
Company ? 

A. Yes, sir. 

Q. 96. For what ? 

A. For coal removed during, or subsequent to, the time of the be- 
ginning of the first action. 

Q. 97. And down to the time you got possession ? 

A. Yes. 

Q. 98. How much did you clain¥in that action ? 

A. I claimed more in that, I believe, than I did in the other. I 
don’t remember the amount now. 

Q. 99. Do you remember the amount of damages ? 

A. I don’t remember the exact amount, but it states there about 
$3,000,000. 

Q. 100. Was that a conjecture or based upon the best information 
that you could get? 

A. Based on the best information I could get. The first suit was, 
to the best of my knowledge and belief, and 7 have reason to believe 
since, that there had not been as much taken out then as there has 
been since ; that | was misled in my information the first time. As 
to the difference in the two suits, I am perfectly willing to say this, 
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that the first time I claimed there had been so many tons taken 
out, and figured on a royalty. The second suit, I figured for the 
value of the coal. That is the reason it amounts to mure. 
Q. 101. What is the description, if you know, of the land 
162 upon which the principal works of the Black Diamond Coal 
Mining Company are now situated. It is the north half of 
section 5, isn’t it? . 3 

A. The south half. 

@. 102. The south half of section 5? 

A. Yes 

Q. 103. The same township and range as your property ? 

A. Yes, sir. 

Q. 104. Do you know the character of the south half of section 5 
as to its mineral quality ? 

A. I believe there is coal underlying the whole of it, or pretty 
much the whole of it. I know a great deal more about that now 
than I did a few years ago. 

Q. 105. Does Mr. Mullan still retain an interest in the land ? 

A. Yes, sir. 

Q. 106. He has not sold or parted with the “~ of his interest, 
to your knowledge ? 

A. No, sir. 

Q. 107. Except the the two gentlemen you have named, are there 
any other persons interested with you in it? 

A. No, sir; not that I know of. 

tedirect examination by Mr. Brooks: 

Q. 1. At the time of vour first visit, in whose company did you 
go? 

A. In yours. 

Q. 2. Did you not have a letter from the company to their agent 
at that place, and did he not accompany you in your visit to the 
ground ? 

A. I did; to the superintendent. 

Q. 3. We staid somewhere that night. We passed the night there 
somewhere. Was it sown at the wharf, at the landing ; didn’t we 
go up the next morning? Did I have my own horses ? 

A. Yes; I guess we did stay down at the landing. You took your 

ponies and the buggy. We went up on the boat, and I think 
163 we stopped down on the river. 
Q. 4. At the agent’s house there? 

A. No. 

Q. 5. At the superintendent’ s? 

A. Oh, we didn’t sleep at the superintendent's? 

Q. 6 I think we did. 

A. Where; at the mine? 

Q. 7. No; down at the landing. 


Mr. Barnes: You went to the company’s landing and staid over 
night, and drove up the next day? 


A. I don’t remember where we staid. Now, you speak of it, I 
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know we must have stayed at some place, and it must have been 
down there; but where we stayed I could not say. We got up there 
late in the evening. . 

Q. 8. Mr. Brooks: It seems to me that we went up to the Cum- 
berland shaft; the old Cumberland buildings and things. 

A. I don’t remember that we did. I don’t think we did. 

Q. 9. I never was there but once, and I remember those buildings. 

A. I don’t think we did. All that [ remember going with the 
superintendent was after we came out of the mine we went up the 
hill back of his house, and walked around up there, and he pointed 
across to the ridge in which was the Black Diamond tunnel, and 
said that the boundaries were over there somewhere about such a 
place ; and he took us round and showed us one or two stakes on 
the hill back of his house, and we looked down into the gulch, 
which, as I know now, comes round to where the old Cumberland 
works were. We looked down into that, but I don’t think we went 
round over the ground any more than that. Then we came back. 
Wasn't it after we came back that we went to the engine-house, and 
the engineer in charge there let us down,and we went down into the 
Mount Hope shaft, one of the shafts there at the engine-house, and 

walked along there? 
164 @. 10. We went down, but I think we walked down. I 
don’t think the machinery was running. 

A. I think he had steam on, and we went down in the ear. [I 
think wedid. Then we started—after we got down there—we went 
down this way into it and walked the gallery, and then we walked a 
little ways down some steps, a still farther descent; went along ¢ 
little ways, and it was so dark and wet that we came out. We went 
along and we saw a steam engine down in the ground there. Steam 
was brought from the surface to supply it; and then he shewed us 
the tank where the water collected from which they pumped the 
water out of the mine, and he shewed us the stables where they kept 
the mules; and then we came out and went down and got our 
horses, and I bought a straw hat, and we drove down to Oakland, 
but I don’t remember where it was; we did stop that night, but J 


think it was down at the landing. I don’t think we stopped at a 


private house that night. I don’t remember where it was we stayed 
that night; but we must have stopped at night, because we left in 
the afternoon at 4 o’clock. 

Q. 11. We hitched our horses at Nortonville? 

A. Ata little shebang there, and then we went up to the agent’s 
house. I think we went up to the agent’s house. 

Q. 12. I remember we went up on the ridge and he shewed us 
some stakes, and went around with us some time, and after he left 
us we continued exploring ? 

A. Yes, we continued around on that ridge there. 

Q. 13. We went up that ridge up to the Cumberland shaft and 
houses ? 

A. Well, I don’t remember that. 

Q. 14. When we stood on the ridge he showed us across the ra- 
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vine where the other stake was, across up in the Chapparal. 
165 What I want to get at is simply to what extent you explored 
the surface of this land there—to what extent you saw the 
surface of it on the occasion. Please to state to what extent on that 
first visit you saw the surface of the north half of section 8. 
A. Well, I think I saw about one-half of it in looking across; prob- 
ably I could see about one-half it; we went around over the north 
half; we went pretty well over the northeast quarter, I think. 


Stipulation as to Copies, &e. 


(It is hereby stipulated that the deposition may be closed, it being 
agreed that the copies of the documents referred to, which the wit- 
ness is asked to produce, may be placed with the other documents 
and offered in evidence without being connected with the deposi- 
tion, ‘as also a memorandum statement by the witness as to dates 
and amounts paid John Mullan, and the same are to be considered 
part of the deposition, and used in evidence on the trial of the 
action, subject to such objections only as the originals would be 
subject to if offered.) 


(Continued until Tuesday, June 15th, at eleven o’clock a. m). 


Turspay, June 15, 1880. 

Present: Mr. Barnes, of counsel for complainant; Mr. Brooks, of 

counsel for respondents. 
Depositions—F- Barnard. 
Examination-in-chief of FRANK BARNARD: 
166 Q. 1. By Mr. Brooks: What was your business on“ the 
13th of May, 1865? 

A. I was secretary of the Black Diamond Coal Co., and clerk of 
B. H. Ramsdell. 

Q. 2. Do vou know the north half of section 8, township 1 north, 
range 1 east, Mount Diablo meridian ? 

A. I have heard of it. 

Q. 3. Do you remember that, at that date, you made an applica- 
tion to locate that piece of land? 

A. Yes, sir. 

Q. 4. At whose instance did you make that application ? 

A. By order of the board, the directors of the company, I believe ; 
it isa long time ago; I can’t place it in my mind. 

Q. 5. For whose benefit was it done? 

A. For the benefit of the company. 

(. 6. Was that tract of land occupied by you at the time? 

(Objected to as irrelevant and immaterial.) 

A. No. 

Q. 7. Was it occupied by any other person except yourself? 

A. I don’t know, as I was in the office in San Francisco. 

Q. 8. In the office in the city, were you? 

A. Yes, sir. 
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Q. 9. Had you ever been on that half section to your knowledge? 

(Objected to as irrelevant and immaterial.) 

A. No. 

(. 10, Had you personally any interest in the occupation of that 
tract of land? 

(Objected to as irrelevant and immaterial.) 

A. No. 

Q. 11. Did you pay any money for that location ? 

(Objected to as irrelevant and immaterial.) 

A. No, sir. 

Q. 12. Was there any money paid on that location ? 

(Objected to as irrelevant & immaterial.) 

A. That I don’t know. 

Q. 13. Did you know anything about the east half of section 16, 
township 2 north, range 8 west, Mount Diablo meridian ? 
167 (Objected to as irrelevant & immaterial.) 

A. No: I don’t remember. 

Q. 14. Who furnished the information upon which this applica- 
tion was based? 

(Objected to as irrelevant & immaterial.) 

A. I don’t know; it is so long ago that really I can’t remember. 
I don’t remember the facts of the case. 

Q. 15. Do you know who prepared the application ? 

(Objected to as irrelevant & immaterial.) 

A. No; I don’t recollect. I was only a machine; I did what they 
told me to do. 

Q. 16. Did you present this to any officer—the application ? 

(Objected to as irrelevant & immaterial.) 

A. I believe I did. 

Q. 17. To whom? 

(Objected to as irrelevant & immaterial.) 

A. That I could not tell; it is a long time. 

Q. 18. Did you know Leander Ransom, the State locator for the 
San Francisco land district? 

(Objected to as irrelevant & immaterial.) 

A. At that time I did. 

Q. 19. Did you present your application or the affidavit to him? 

(Objected to as irrelevant & immaterial, & that the document is 
the best evidence.) 

A. I believe I did. : 

Q. 20. Did you know John F. Swift, the register of the land office? 


(Objected to as irrelevant & immaterial.) 
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A. I knew him, but I was not aware he was in that office. 

Q. 21. Did you make any application to him? 

(Objected to as irrelevant & immaterial.) 

A. That I can’t tell; I can’t bring it to my mind. 

Q. 22. Did you know J. I. Hoffman, surveyor of the State of Cali- 
fornia, August, 1860? 

(Objected to as irrelevant & immaterial.) 

A. Bo, sir. 

Q). 23. Did Leander Ransom prepare that application & furnish the 
information? 

(Objected to as irrelevant & immaterial, & improper in form and 
leading.) 

168 A. It is so long ago re: ally I can’t remember whether he did 
or hot. 

(). 24. | understand you to say this was done by you, simply at 
the direction & request of the board of directors of the Black Dia- 
mond Coal Mining Co. & for their benefit ? 

(Objected to as irrelevant & immaterial.) 


A. Yes, sir. 

Q. 25. Had you any personal interest in the matter at all? 

(Objected to as irrelevant and immaterial.) 

A. No, sir. 

Cross-examination: 

Q. 1. (By Mr. Barnes:) When did you enter the service of the 
Black Diamond Coal Mining Co.‘ 

A. I think 1862; I think the first. 

4 2. How long did you continue with it? 

Up to the time—7 or 8 years. 

Q: 3. Where was the office of the company? 

A. On Jackson St.—No. 213 

Q). . “s you have any coal yourself? 

A. No; B. H. Ramsdell & A. G. Ramsdell were agents for them, 
selling ad on commission. 

Q. 5. Where was their place? 

A. On Jackson St. 

(). 6. Near your office 

A. In the same bog 

Q. 7. Then the company had its office in the same building & 
office with the agents of the company? 

A. Yes, sir. 

Q. 8. The actual selling of the coal was done by the agents? 

A. By the agents; yes. 

@. 9. Who brought the coal to town, and how did it come? 

A. The company brought the coal to town. They employed 
schooners, and paid them so much a ton freight. It was turned over 
to Ramsdell, & he sold it & accounted for it & rendered account 
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sales, & bills were audited in the usual form by the finance commit- 
tee. 


Q. 10. How much coal was the company handling & selling 
169 during the years you were there? 

A. Really I could not remember. 
Q. 11. Approximately ? S 
A. Well, I could not state, because it is many years ago. | 
@. 12. Hundreds or thousands of tons a month ? 
A. Thousands of tons a month. - 
Q. 13. Where did you understand this coal they sold came from ? 


(Objected to as secondary evidence.) 


A. I knew where the coal came from—the Black Diamond mine; 
but from what opening. ‘There were 2 bunkers, 2 tunnels. and the 
Black Diamond and Cumberland. It was all run into one coal- 
bunker, & brought to the schooner. 

Q. 14. How was that coal sold—publicly sold, here in town ? 

A. Yes, sir. 

(. 15. Sold to jobbers & retailers ? 

A. Yes; retailers & anybody. Yes; they would retail, too. The 
way they used to do in the yard, we used to sell the coal to certain 

-parties at wholesale on the wharf; to anybody that came after it. 
When we wanted it for our yard to retail we paid the same as out- 
siders paid for it. 

Q. 16. Did the compauy have yards scattered around town ? 

A. No, sir; we assumed everything. If there was any coal on 
hand we bought it in on our own account. | 

Q. 17. Mr. Brookes: What do you mean by “we? 

A. That is, the agent at that time; the agents. | 

Q. 18. Mr. Barnes: Were you employed by the agents in their 
business ? 

A. Yes, sir. 3 | | 

Q. 19. Then you were a clerk of Ramsdell ? 

A. I was a clerk of Ramsdell. 

Q. 20. And also acted as secretary of the company ? 

A. Yes. | 

(. 21. Did you ever go to the mines ? 

A. I used to go to the mine every month to pay off. 

Q. 22. Did you see the openings there in the ground ? 

A. I saw them; that is all I did see. | 
170 Q. 23. Did you see the coal-bunkers ? 
A. Fen. | ed 

Q. 24. Did you see the houses where the miners lived ? 

A. Yes, sir. 

.). 25. And the store & tavern ? 

A. Yes, sir. 

Q. 26. What kind of population. was there during the time you 
went up there? 

A. Well, it was coal mines, & little hotels down the valley; that 
is all. 

Q. 27. The population was exclusively a mining population ? 
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A. Yes,sir; a mining population. 

Q. 28. How many men did they have there the time you were sec- 
retary & went over to pay off? 

A. It would vary. 

Q. 29. From what number to what number ? 

A. In the summer, 67 men ; that included everything inside and 
outside the mine; and the winter, 150 to 175. 

_Q. 30. How was the coal got from the mines to the landing on the 
schooners ? 

A. Brought by teams—mule teams—under contract. They con-: 
tracted with a man named Leander Sawyer. He brought it down 
from the bunker to New York. 

Q. 31. On the San Joaquin river ? 

A. On the San Joaquin river. 

@. 352. And it was there delivered on board ? 

A. On boara the schooners, & brought to San Francisco. 

Q. 33. That was a regularly established and well-known busi- 
ness ? 

A. Yes, sir. 

Q. 34. As any in this State? 

A. As any in this State. 

Q. 35. During those years was there any other place in this State 
from which coal was taken & publicly sold, except the coal taken & 
sold from the Black Diamond mine? 

A. Yes, sir; there was coal brought from Oregon. 

(). 36. I mean this State? 

A. Ob, in this State; not from the Black Diamond mine. There 
were 2 other mines up there besides—the Union mine and the Eu- 
reka mine; and then there was a shaft sunk by some Jews—Green- 
baum & Newbauer. 

(). 37. Were these mines that you speak of in the neighborhood 
of the Black Diamond mine, on the same range? 

A. Yes; on the same range. 
171 Q. 38. But within a radius of how many miles do you 
think ? 

A. Three miles—2 or 3 miles; three miles, I guess. There is 
mountains like that (illustrates) and the Clark vein on the other 
side. We termed the other vein the Clark vein. 

Q. 39. Was Ramsdell the agent for the other mines, as well as the 
Black Diamond ? 

A. No, sir. 

Q. 40. They had separt ite yards & agencies, & sold separately ? 

A. og sir. 

©. 41. You have been in the coal business ever since ? 

A. 7 have been in the coal business 28 years. 

(. 42. And are in it now? 

A. And am in it now. 

Q. 48. Did you ever go over that ground up there to any extent? 

A. No: I used to go sometimes by Oakland when I had coin with 
me ; sometimes by Antioch ; but miners always knew about the time 
in the month I should arrive with money. For fear of having my 
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head taken off I took my precautions. The next morning I paid 
off, and next day took a team from Clayton down to Martinez. 


Mr. Brooks: 


Q. 44. These mines do you know what section they were on ? 

A. Yes, sir. 

Q. 45. Were any of them on 6 and 8? 

A. No, sir; I don’t know of any on section 8; no, in fact, I don’t 
know. 


Mr. BARNEs: 


Q. 45. You don’t know where they were ? 


A. No. 

Q. 46. There were 2 tunnels? 

A. The Black Diamond tunnel & the Cumberland was a distance 
of nearly half a mile apart. 

Q. 47. How far from the others you have nentioned? 

A. Well, those were on the other side of the hill. I never went 
to the others at all. | 

Q. 48. Did any of these have yards? 

‘A. They had no yards of their own; they only had their 
agents. 

172 Q. 49. How many of them were supplying coal to the 
market ? 

So 7 

Q. 50. What two? 

A. The Eureka & Union mine. 

@. 51. Had there not been tunnels & shafts sunk & tunnels run 
in various places in the State for this kind of coal ? 

A. I have heard of them being run, but not of my own knowl- 
edge. I never was on the ground to see them. 

Q. 52. Is there any other besides those you have mentioned that 
would produce any coal for the market besides the Black Diamond 
& the 2 you have mentioned ? 

A. Yes; they have brought in small lots; they have started tun- 
nels & brgught in one vessel. They would take 50 or 60 pounds & 
stop. ‘There was the San Francisco coal mine, on the other side of 
the hill, they opened. Ramsdell opened that mine, & brought, per- 
haps, 100 tons of coal to the market & then stopped. ‘The coal was 
inferior, & they stopped. Every now & then a man would start 
& bring out 40 or 50 tons & quit. 

Q. 53. They would find some coal, but not to make it profitable 
to work ? 

A. Yes; all over that range, from Clayton up, you find veins from 
a foot to a foot & a half, all over that range. 

Q. 54. Do you know anything about the Corral Hollow? 

A. No, sir. I have seen the coal, though, brought to the market. 

Q. 55. Did they work to any extent & profitably ? 

A. No; it was abandoned; it was only half formation ; it was not 
coal. | 
Q. 56. Was any of it coal ? 

A. Yes; what they call lignite. 
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Depositions—P. Teare. 
Puitir TeEARE examined by Mr. Brooks: 
Q. 1. What is you official position ? 
A. United States attorney of California. 
Q. 2. This suit of the U.S. against Mullan & Avery do you know 
about it? 
175 A. I know of the pendency of such a suit. 
Q. 3. Under what authority or instructions was that suit 
commenced ? 


(Objected to as irrelevant, immaterial, & incompetent.) 


A. It was by the direction of the attorney general, as | under- 
stand, from the records of the office. 

(. 4. Have you the record ? 

A. I have his letter addressed to Mr. Coghlan, who was U. S. at- 
torney at the time, dated June 18, 1878, addressed to J. M. Coghlan, 
U.S. dist. att’y. 

Q. 5. Do you know in whose interest this suit is commenced & 
prosecuted ? 

(Objected to as irrelevant & immaterial.) 

A. l only know from the record of this letter & the general fact 
that there are parties claiming the land in controversy as coal land. 

Q. 6. What parties? 

(Objected to as irrelevant & immateriai.) 

A. I understand the Black Diamond Co. 

. 7. The Black Diamond Coal Mining Co. ? 

A. The Black Diamond Coal Mining Co. 

(). 8. Is there more than one letter & instructions in relation to 
this matter ? 

A. Not to my knowledge. This, of course, answers all purposes, 
for the purpose of carrying on this suit, until it is revoked. This 
letter applies to my acts as well as my predecessor, as far as manag- 
ing the suit is concerned, until we have authority to dismiss it. The 
suit proceeds under the direction of the att’y general & that of the 
U.S. att’y. 

Mr. Brooks: I offer the letter in evidence. 


Obj. Mr. Barnes: Counsel for the compl’t objects to the admis- 
sion of this letter in evidence, on the ground that it is not competent 
for the def’t to inquire intothe authority of the dist. att’y of this district 

to bring or maintain this action, & that he can’t be required 
174 to produce & disclose any instructions in respect to the litiga- 

tion received by him from the Dep’t of Justice at Washing- 
ton, or any dep’t of the U. S. Government. 

I consent that the dist. att’y may, for the purpose of answering the 
interrogatory, read it, & the same may be taken down by the short- 
hand reporter, & may be used in evidence, if otherwise admissible, 
with the same force & effect as if the original or certified copy were 
offered in evidence. 
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A. I don’t know as it is really proper for me to read this letter, 
notwithstanding the consent of counsel, because it is a privileged 
communication. The law strictly provides that any communication 
between the U.S. att’y and the attorney general is private. 

After discussion, Mr. Brooks reads to the witness from the answer, 
pages 16 and 17, what purports to be a copy of the letter & instruc- 
tions to Mr. Coghlan, late U.S. att’y of this district, dated June 18, 
1878.) 

A. That is an exact copy of the original. 

(Counsel for the U. 8. submits 4 documents furnished by Francis 
Avery, in response to the request of counsel, and desires that the 
same be marked by the examiner & annexed to the deposition.) 


Exureits D Tro G. 


(Said documents are marked respectively Complainant’s Exhibits 


D, E, F, and G, Avery.) 
Re-examination of Francis AVERY: 


Mr. Barnes: Just make your statement. 
175 The Witness: In looking up the papers asked for by Gen’l 
Barnes I refreshed my memory about one thing that I was 
mistaken in regard to. My interest in this transaction connected 
with the north half of 8 was originally 4, and it was afterwards in- 
creased to 3. 

In regard to my knowledge of the occupancy, of the land by the 
Black Diamond Coal Company, my first knowledge of that was after 
I had sent the certificate of purchase to Sacramento & made appli- 
eation for the patent; and I think it was either the day or within 
one day before or after receiving the patent that I first learned that 
the Black Diamond Coal Co. was connected with this land. 

I learned that by a message from Capt. Mullan, who told me that 
Leander Ransom had been to him to make inquiry about the certif- 
icate of purchase, which had been taken out in his name. He told 
him, Ransom, that he had sold & assigned this certificate to me, & 
he must apply to me. That was the first knowledge I had of the 
connection of the Black Diamond Coal Co. with this land and the 
way in which it came to my knowledge. 

Q.1. Did anybody call on you then? 

A. Yes; I was called on on the part of the Black Diamond Co. 

Q. 2. Who, do you remember? 

A. I don’t remember whether I saw Ransom or not. Mr. Corn- 
wall came to see me once or twice, & I had some interviews also with 
Col. Barnes in relation to it. That is all, I believe. 


I further certify that the said depositions were, by agreement of 
counsel for the respective parties in said cause, taken down in short- 
hand by S. C. Houghton, and after having been by him transcribed 

into their present form the reading of the said depositions to 
176 _— the said witnesses:'and the signing thereof by them, respect- 
ively, were waived, and I have retained said depositions in 
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my possession for the purpose of presenting the same, with my own 
hand, to the court for which they were taken. 

And I do further certify that I am not attorney nor of counsel for 
either or any of the parties to said action, nor in any way interested 
in the event of said cause. 

In testimony whereof I have hereunto set my hand, this 6th day 
of December, A. D. 1880. 

JOS. F. O'BEIRNE, Examiner. 

(Endorsed:) Testimony. Filed Dec’r 6th, A. D. 1880. L.5S. B. 
Sawyer, clerk, by J. F. O’Beirne, d’p’y cl’k. 

(Here follows diagram, marked p. 177.) 
178 | Exuipit “A” THOMPSON. 


Field-notes endorsement: Field-notes of the subdivision lines of 
township 1 N., range 1 E., Mt. Diablo meridian, California, by George 
H. Thompson, deputy surveyor, under his contract of Feb’y 20th, 
1864. Survey commenced Mar. 7th, 1864. Survey completed Mar. 
9th, 1864. 


Preliminary Oath of Assistants. 


I, , do solemnly swear that I will well and truly perform 
the duties of compassman according to instructions given me, and 
to the best of my skill and ability. 


Subscribed and sworn to before me, this — day of , 187-. 


U.S. Deputy Surver yor. 


We. W. U. Gage and W. W. Burr, do solemnly swear that we will 
faithfully execute the duties of chain-carriers; that we will level the 
chain upon uneven ground and plum the tally-pins, whether by 
sticking or dropping the same; that we will report the true distance 
to all notable objects and the true length of all lines; that we will 
assist in measuring, to the best of our skill and ability. 

W. U. GAGE. 
179 | W. W. BURR. 


Subscribed and sworn to before me this 7th day of Mar., 1864. 
GEORGE H. THOMPSON, 
U. S. Deputy Surveyor. 


I, William W. Collins, do solemnly swear that I will well and 
truly perform the duties of axeman & flagman according to in- 
structions given me, and to the best of my skill and ability. 

WILLIAM W. COLLINS, 


Azxeman & Flagman. 


Subscribed and sworn to before me this 7th day of Mar., 1864. 
GEORGE H. THOMPSON, 
U.S. Deputy Surveyor. 
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Field-Notes of the Subdivision of the Northern Part of the T’p.1 N., R.1 
E., M. D. M., as Surveyed by Geo. H. Thompson, Deputy Surveyor, 
under his Contract Dated Feb’y 20th, 1864. 


The south portion of this t’p being a very rough & broken 
country, & the interested parties not wishing it subdivided, I com- 


menced the survey at the cor. to sees. 7, 12, 13, & 18, on the E. B. of 


the t’p. 
For the purpose of adjusting my instrument for the subdivision 
of this t’p, I run north from the cor. of sees. 7, 12, 13, & 18, on the 
KE. B. of sec. 12, with a var. 16° 30’ E. 
40.00. Post in md. } see. cor. 
80.00. ‘The cor. to secs. 1, 6, 7, & 12. 
The proper adjustment of my instrument is therefore 16° 30’ E. 
Surveyed commenced Mar. 7th, 1864. 
180 From the cor. to sees. 7, 12, 138, & 18, I run west on a true 
line bet. sees. 12 & 13. Var., 16° 30’ E., over low chemisal 
hills. 
40.00. Set post in md., and with pits, trenches, &c., as per instr., 
for } sec. cor., from which— 
A w. oak, 14 in. dia., b’rs N. 


8° B, 158 I’ks. 
sé 16 ‘sé S. Oo 


V7 
14 E., i 
(Oe My we ™ D. M. 


The West Hartley Coal Mine brs. N. 603 W. 

Thence leaving chemisal & passing over rolling hills. 

50.00. The West Hartley coal mine b’rs N. 10° W. 

63.50. Enter thick chemisal. 

80.00. Set post in ind. with pits, trenches, &c., as per inst., for the 
or. to sees. 11, 12, 13, & 14, from which the mouth of the tunnel of 
the Reese coal mine b’rs 8. 1.30 ch’s. 

Land, low rolling hills. 

Soil, 2d rate. 


North, bet. sees. 11 & 12. Va., 16° 30’ E. 


4.25. Deep gulch, co. N. E. 
12.80. Sand rock bluff, 30 ft. high. 
17.00. ‘Top of hill & descend. 
27.30. Ravine, co. N. E. & ascend. 
39.00. Top of hill & descend. 
40.00. Set post in md. with pits, trenches, &c., as per inst., for 4 
sec. cor., from which— 
A w. oak; 10 in., b’rs S. 48° E., 41 i’ks. 
24 me” Pes. Se" W.15s. * 
47.70. Arroyo, co. east, & enter small valley. 
181 56.00. Ascend high hill. 
74.00. Top of ridge, trending E. & W., & descend. 
80.00. Set post in m’d with pits, trenches, &c., as per inst., for the 
cor. to sees. 1, 2, 11, & 12, from which— 


% 
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-y T.1N., R.1 E., M. D. M. 


A w. oak, 8 in. brs., 8. 33}° E., 248 lks. 
Land, hilly. 


| Soil, 2d rate. 


| 9 East, on a rand. line, bet. sees. 1 & 12. Va., 16° 30’ E. 

| 40.00. Set post for temp. } sec. cor. 

| 78.50. Road from Marsh’s Rancho to Antioch, co. N. & 8. E. 

= _ 80.60. Inter. the E. B. of the t’p, 71 Iks. south of cor. to sees. 1, 

6, 7, & = from which cor. I run west, on a true line, bet. secs. 1 & 
3. Va,.a5 

| 40.30. "Set post in md., with pits, trenches, &c., as per inst., for 4 

| sec. cor. 


80.60. .The cor. to sees. 1, 2, 11, & 12. 

Land, rolling hills. 

Soil, 2d rate. 

North, on a rand. line, bet. secs. 1 & 2. Va., 16° 30’ E 

Descending hill. 

12.50. Head of gulch,thence down through gulch & small stream. 

40:00. Set post for temp. } sec. cor. in small valley, ab’t 5 ch’s 
wide, thence over rolling hills. 

80.37. Inter. the N. B. of t’p, 46 Iks., west of cor. to secs. 

. , 182 1, 2, 35, & 36, from which cor. I run south, on a true line, 
bet. secs. 1&2. Va .» 16° 10’ E. 


te 
pyee oe? ee Be 
i 40.37. Set post in md. with pits, trenches, &c., as per inst., for } 
sec. cor. 
80.37. The cor. to sees..1, 2, 11, & 12. 
Land, rolling hills. 
‘Soil, 2d rate. 
From the cor. to sees. 11, 12, 13, & 14 I run west, on a true line, bet. 
secs. 11 & 14. Va., 16° 30’ E. 
1.00. Leave chemisal brush. 
3.50. Ravine, co. N. E. thence, crossing the spur of hill. 
18.00: The head of ravine, cv. 8. E., & ascend hill. 
26.00. Summit of low gap in hill, & descend. 
27.50. ‘To the head of dry ravine, thence down through same. 
32.25. Leave ravine, brs. N. W. 
‘ 40.00. Set } sec. post in md. with pits, trenches, &c., as per inst. 
tn -45.00. Enter small valley, co. N. & 8. 
, 52.25. Arroyo, co. N. 
55.00. Ascend hills. 
80.00. Set post in md., &c., for cor. to sees. 10, 11, 14, & 15., from 
which— 
A w. oak 13 in. brs. S. 39° W., 62 lks. 
“i * 3B * 2 eae 
nee ce 
oe: a 2 2 95° E., 67 “ 
Land, rolling hills. 
— 


Soil, 2d rate. 


masta. 


ae ee See ele i as 
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183 1. h Date oo oe Oe 
North, bet. secs. 10 & 11. Va. 16° 30’ E. 


Descending hill. 
25.00. Enter small valley, co. E. & W. 
32.50. Arroyo, co. E. & ascend hill. } 
40.00. Set post in md., with pits, trenches, &c., as per inst., for 4 
sec. cor. at the foot of sandstone bluff, 80 ft. high from which— 
A |. oak, 10 in., b’rs 8. 63°, W. 66 I’ks. 
Tome, 12° .* Bete awe” 
Thence ascending sandstone bluff. 
44.35. Top of bluff. 
49.00. Deep guich, co. E. & ascend main ridge. 
66.25. Top of ridge, trending E. & W. 
80.00. Set post in md., with pits, trench, &c., as per inst. for the 
cor. to secs. 2, 3, 10 & 11, from which— 
A white oak, 6 in., b’rs N 653°, E. 140 I’ks. 
‘é sé ‘““ ~ “< éé S. 55°, W. 934 ‘6 
Land, broken bills. 
Soil, 3d rate. 


East on a rand. line bet. sees.2 & 11. Va. 16° 30’ E. 


Along the north side of ridge. 

40.00. Set post for temp., } sec. cor. 

80.12. Inter. N. & S. line 32 I’ks, north of cor. to sees. 1, 2, 11, & 
12, from which cor. I run west on a true line bet. sees. 2 & 11. Va. 
16° 16’ E. | 

Le A then Se A Ee, Me. D7. 


184 40.06. Set post in md. with pits, trenches, &c., as per inst. 
- for } sec. cor., from which— 
A w. oak, 10 in., br’s N. 1°, W 125 I’ks. 
‘“ «& é“c 18 és ‘é S. 123°, E.176 ‘6 

80.12. Cor. to sees. 2, 3,10 & 11. 

Land, rolling. 

Soil, 2d rate. 

North on a rand. line bet. sees. 2 & 3. Va. 16° 30’ E. 
5.00. Enter small valley. 

10.00. Ascend hill. 

36.00. Summit of hill. 

40.00° Set post on top of high hill for temp. } sec. cor.; thence 
descending. 

81.85. Inter. the N. B. of the t’p 83 I’ks west of cor. to secs. 2, 3, 
34 & 35, from which cor. I run south on a true line bet. sees. 2 & 3. 
Va. 15° 54’ E. 

41.85. Set post in md., with pits, trenches, &c., as per inst. for } 
sec. cor. 

81.85. The cor. to secs. 2, 3,10 & 11. 

Land, hilly. 

Soil, 2d rate. 
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From the cor. to sees. 10,11, 14 & 15 I ran west on a true line 
bet. sees. 10 & 15. Va 16° 30’ FE. 
Along the north slope of a chemisal ridge, gradually ascending. 


Eek Oy a kb ee 


28.00. Summit of ridge trending N. W. & 8. E., & leave chemi- 
sal; thence down the south slope of ridge, gradually descending. 
10.00. Set post in ma. with pits, trenches, &e., as per inst. 
185 ~—s for } see. cor. on-the south slope of a hill. 
60.00. Dry ravine, co. south, thence ascend Sugar Loaf 
peak, 
71.50. Top of peak, thence descend. 
79.10. Dry gulch, co. 8. E. 
80.00. Set post in md. with pits, trenches, &e. as per inst., for the 
cor. to sees. 9, 10, 15, & 16 on the side of hill. 
Land, hilly & rocky. 
Soil, 3d rate. 
North, bet sees. 9 & 10. Var. 16° 30’ E. 
2.20. Drv gulch, co. S. k. & ascend ridge. 
12.50. ‘Top of ridge, trending E. & W., thence descending through 
thick chemisal brush. 
22.58. To the head of a ravine, thence down through Sale, 
27.25. Leave ravine, bearing N. E. 
$2.50. Pass 1 chain east of Brown’s house. 
$0.00. Enter Brown’s corral. 
01.00. Leave 7 
40.00. Set post in md. with pits, trenches, &e., as per inst., from 
which— 
Like mhih =e 
A w. oak, 20 im. brs., S. 20° E. 27 Iks. 
. a -CUlUllCUCU 
45.00. Running stream, co. N. I, thence crossing small valley, 
co. Kk. & W. 
52.00. Ascend steep hill. 
63.00. Sumuinit of hill & deseend. 
80.00. Set post in md. with pits, trenches, &e., as per inst., for the 
cor. to sees. 3, 4, 9, & 10, from which— 
A |: oak; 8 m. brs., N. 8° W. 72 lks. 
LS6 Peete" “ aa 
The mouth of the tunnel of the Pittsburg coal mine, brs. 
S. 59° W. 385 lks. dist. 
Land, very hilly. 


ro Soil, 2d & 3d rate. 
> fF East on a rand. line bet. sees. 5 & 10. Va. 16° 30’ E. 
‘edieD 
0, Crossing spur of Hill. co. N. W.&S. EK. 
eor, 10.00. Dry ravine, thence up same. 


22.00. To the head of small valley, thence ascend steep hill. 
34.00. Top of hill & descend. 
1o—2U3 


lle a 
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40.00. Set temp. } sec. cor. 
45.00. Stuart’s old coal slope, 50 Iks. south of line. 
79.60. Inter. N. & 5. line, 65 Iks. south of cor. to sees. 2, 3, 10, & 
11, from which cor. I run— 
West on a true line, bet. secs. 3 & 10. Var. 16° 57’ E. 


ih, & 2 8, M.D. S: 


39.80. Set post in md. with pits, trenches, &c., as per inst., for 


} sec.,cor. from which— 
A w. oak, 18 in. brs., N. 23° W. 122 lks. dist. 
“so és S ‘6 é S. Qo W. 264 ‘é és 
79.60: Cor. to sees 3. 4, 9, & 10. 
Land, hilly. 
Soil, 2d rate. 


North on a rand. line, bet. sees. 3 & 4. Var. 60° 30’ E. 


187 6.00. Ravine, co. west. Enter small valley & pass through 
the vallage of Summerville. 

15.00. Road, co. 8S. E. & N. W. 

20.00. Ascend hill. 

40.00. Set post for temp. } see. cor. 

83.40. Inter. the N. b. of t’p 54 lks. west of cor. to sees. 3, 4, 33, 
& 34, from which cor. I run south on a true line bet. secs. 3 & 4. 
Va. 16° 07’ E. | 

43.40. Set post in md. with pits, trenches, &c., as per inst., for } sec. 
cor., from which— 

A buckeye tree, 6 in. brs. 8. 45° E. 75 l|ks. 
“ w. oak, nm 6 COR. ee We. 210 ike. 

83.40. Cor. to secs. 3, 4, 9, & 10. 

Land, hilly. 


Soil, 2d rate. 


From the cor. to sees. 9, 10, 15, & 16, I run west on a true line bet. 
secs. 9 & 16. Var. 16° 30’ E. 


T.1N., B. 1 ©, M. D. M. 
Ascending hill. 
23.00. ‘Top of hill, thence aiong on south side of same. 
40.00. Set post in md. with pits, trenches, &c., as per inst., for } 
sec. cor. 
80.00. Set. post in md. with pits, trenches, &c., as per inst., for cor. 
to secs. 8, 9, 16 & 17. 
Land, hilly. 
Soil, 2d rate. 
185 North, bet. secs. 8 & 9. Var. 16° 30’ E. 
Over rolling hills. 
40.00. Set post in md. with pits, trenches, &c., as per inst., for 4 
sec. cor., from which— 
A |. oak 20 in. brs. N. 88° E. 32 lks. 
So ee Ree ea ee 
63.50. Deep gulch, co. N. W., & ascend spur of Chapparal hill. 


Ee A ma 


Scat 


J 
ee RT A 
- eet 


i i 


— - 


4 


‘\ 40.00. 
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80.00. Set post in md. with pits, trenches, &c., as per inst., for the 
cor. to sees. 4, 5, 8, & 9, on top of chapparal spur, trending N. W. 


Land, rolling hills. 
Soil, 2d rate. 
East on a rand. line bet. sees.4 & 9. Var. 16° 30’ E. 


T.1N.,R.1E,M.D.M. 


Through dense chemisal brush. 

30.00. Leave chemisal brush. 

40.00. Set post for temp. } sec. cor. 

12.25. Pass about 30 lks. north of the coal mines air shaft. 

18.50. Deep gulch, co. north. 

SiH © ” aes “ 

79.20. Inter. the N. & S. line at cor. to sees. 3, 4, 9, & 10, from 
which cor. I run west on a true line bet. secs. 4 & 9 Var. 16° 
30’ E. 

39.60. Set post in md. with pits, trenches, &c.,as per inst., for } see. 
eor., from which a W. oak 14 in. brs. S. 1° W. 140 lks. dist. 

79.20. Cor. to sees. 4, 5, 8, & 9. 

Land, hilly & broken: 

Soil, 3d rate. 
189 North, on a rand. line bet. secs. 4 & 5. Va. 16° 30’ E. 
Descending hill through dense chemisal brush. 
6.00. Deep brushy gulch. 
8.50. Board fence, co. E. & W. 
13.00. Road from Clayton to Antioch, co. N. W. & 8S. E. 
17.50. Ravine, co. E. & W. 
24.30. Ravine, co. N. W. & ascend steep hill. 
36.00. Top of hill. 
40.00. Set post for temp. } sec. cor. 
42.00. Deseend hill. 

ep @ ee mh ie Ss 


60.00. Enter small valley, thence down through sand. 

84.20. Inter. the N. B. of t’p 60 lks. west of cor. to sees. 4, 5, 32, 
& 33, from which cor. I run south on a true line bet. sees. 4 & 5. 
Va. 16° 04 E. 

44.20. Set post in md., with pits, trenches, &c., as per inst., for } 
sec. cor. 

84.20. The cor. to sees. 4, 5, 8 & 9. 

Land, hilly. 

Soil, 2d rate. 

Mar. 8th, 1864. 

From the cor., to sees. 8, 9, 16, & 17, I run west, on a true line, bet. 


% 


secs.8 &@ 17. Va., 16° 30’ E. 


Top of high stony point. 


ope) 
oo.OU, 
Set post in md., with pits, trenches, &c., as per inst., for 4 


sec, COr. 
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80.00. 


Set post in md. of stone, with pits, trenches, &c., as per . 
inst., for the cor. to sees. 7, 8, 17, & 18. 
190 Land, rolling hills. 

Soil, 2d rate. 
North, bet. sees. 7 & 8. 
Ascending ridge. 


Va., 16° 30’ E 
27.00. Top of ridge, thence long same. 
O1.10. 


ae 


Road from Clayton to Antioch. 
2.2 N., 8.1, M.D. M. 
Co. N. E. & S. W. 


40.00. Set post in md., with pits, trenches, &c., as per inst., for } sec 
cor. from which— 
A W. oak 12 in. brs. N. 593°, W. 150 lks 
it Mote So te BT 
+ 42.50. 
45.00. Ascend rocky chemisal. 
65.00. 


north side of ridge. 
80.00. 


Gulch, co. -west. 


Top of chemisal ridge & descend through open ground on 


Set post in md., with pits, trenches, &c., as per inst., for cor. 
to sees. 5, 6, 7 & 8, from which 
A W. oak 3 ft. brs. S. 40, W. 345 lIks. 
‘e éé te 
Land, hilly. 
Soid, 2d rate. 


00 in. “ N. 453, W. 248 lks. 


East, on a rand. line bet. sees. 5 & 8. Va., 16° 30’ E. 
Ascending gradually the north slope of hill. 
20.00. Descend into deep ravine. 
22.80. 


.. 
Bottom of ravine, co. north, & ascend low ridge, thence 
along same. 
191 25.00. 


Pass about 4 chs. north of the Cumberland Coal 
Mining Co.’s houses and improvements. 

40.00. Set temp. } sec. cor. 

54.00. Descend abruptly a very steep hill. 


(vet ee RP me me 
60.50. Road at the bottom of hill from Clayton to Antioch, co- 
N. E. & 8. W. 
| 61.50. 


Coal shed of the Black Diamend coal mine; the tunnel of 
mine about 2 chs. 8. E., thence ascend rocky hill. 
67.50. 
74.00. 


Summit of ridge, & descend into deep ravine. 
80.80. 


Ascend through small chemisal. 

Inter. N. & S. line 25 lks. north of cor. to sees. 4, 5, 8, & 9, 
from which cor. I run west on a true line bet. seces.5 & 8. Va., 16° 
20’ E. 

40.40. Set post in md., with pits, trenches, &c., as per inst., for 4 
| sec. cor., from which— 
| A W. oak, 14 in., 


brs. 
74 F “ 16 “6 <é 
4] 


N. 65°, W. 98 Iks. 
S. 40°, W.93 “ 


; 
| 
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80.80. The cor. to sees. 5, 6, 7, & 8. 
Land, very broken. 
Soil, 3d rate. 


North on a rand. line bet. sees. 5 & 6. Va.. 16° 30’ E. 
> 


14.50. Board fence, co. N. W. & S. E. 

27.00. Small house, 45 lks. west of line. 

27.50. Ravine, co. N. E. 

40.00. Set temp. } sec. post, thence ascend hill. 
45.00. ‘Top of hill, thence along on top of same. 


3.3 De > & hm. DE 


192 55.00. Descend gradually. 
85.00. Inter. the N. B. of t’p 85 lks. west of cor. to sees. 5, 

6, 31, & 32, from which cor. I run south on a true line bet. secs. 5 & 
6. Va., 15° 54’ E. 

45.00. Set post in md., with pits, trenches, &c., as per inst., for 4 
sec. cor., at the base of a steep hill. 

85.00. Cor. to sees. 5, 6, 7, & 8. 

Land, hilly. 

Soil, 2d rate. 


West on a true line bet. secs.6 & 7. Va., 16° 30’ E. 


Over low, rolling hills. 

36.50. Board fence, co. N. & 8. 

40.00. Set post in md., with pits, trenches, &e., as per inst., for 4 
sec. cor. | 

76.30. Inter. the W. B. of the t’p 7.87 chs. south of cor. to sees. 1, 
6, 7, & 12. 

Set post at the point of intersection in md., with pits, trenches, &e., 
as per inst., for the cor. to secs. 6 & 7. 

Land, rolling hills. 

Soil, 2d rate. 


From the cor. to sees. 7, 8, 17, & 18, I run west on a rand. line bet. 
secs. 7 & 18. Var., 16° 30’ E. 
eS «se ye Se: 


Over low, rolling hills. 
36.00. <A rroyo, co. N. W. 
36.50. Road from Clayton, co. N. W.& 8. E., & ascend hill. 


193 40.00. Set post for temp. } sec. cor. 
53.50. Ravine, co. north. 
63.50 te " o 


76.00. Inter. the W. B. of t’p 8, 64 chs. south of cor. to sees. 7, 12, 
13, & 18, & &0.24 chs. south of the cor. which I established to secs. 6 
& 7. Set post in md., with pits, trenches, &c., 24 lks. north of the 
point of intersection for the cor. to secs. 7 & 18, from which I run 
east om a true line, bet. secs. 7 & 18. Va., 16° 20’ E. 


f 


north part, which is subdivided, is thickly settled, & is considered 
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36.00. Set post in md., with pits, trenches, &c., as per inst., for 4 
sec. cor., from which 

A w. oak 6 in. brs. 8. 673°, W. 34 lks. 
oe ‘“ ~ sé ‘é N. 473°, W. 34 éé 

76.00. Cor. to sees. 7, 8, 17, & 18. 

Land, rolling timbered hills. 

Soil, 2d rate. 

Survey completed Mar. 9th, 1864. 


General Description. 


The land in the t’p is quite broken, though the soil is naturally 
rich & large portion of it susceptible of cultivation. 

The south part of the t’p is oceupied by Mount, Diablo, which is 
very rugged & broken, which renders it unfit for cultivation. The 


very valuable on account of the large deposits of coal which it con- 
tains. It is well watered, & has on it an abundance of timber, 
mostly oak. 

List of Names. 


194 A list of the names of the individuals employed to assist in 

running, measuring, or marking the lines and corners de- 

scribed in the foregoing field-notes of , Shewing the respect- 
ive capacities in which they acted. 


— ——, compassman. 
— ——., chainman. 
—e eee, ChAINMAN. 

, axeman. 


Final Oaths of Assistants. 


We hereby. certify that we assisted George H. Thompson, deputy 

surveyor, In surveying T. 1 N., R. 1 E., M. D. M., and that said sur- 
vey has been in all respects, to the best of our knowledge and belief, 
well and faithfully surveyed, and the boundary monuments planted 
according to the instructions furnished by the surveyor general. 

W. U. GAGE, Chainman. 

W. W. BURR, Chainman. 

WM. W. COLLINS, 

Axeman & Flagman. . 


Subscribed and sworn to before me, this 9th day ‘of Mar., 1864. 
a = HOMPSON, ws 
U. S. Deputy Surveyor. 


Final Oath of Deputy Surveyor. 


I, George H. Thompson, deputy surveyor, do solemnly swear that 
in pursuance of a contract with E. F. B ale, United States surveyor 
general for California, bearing date the W0th day of Feb’y, 1864, I 
have, well, faithfully, ‘and truly, in my own proper person, and ip 


= 
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strict conformity with the instructions furnished by the surveyor 
general, the surveying manual, and the laws of the United States, 
surveyed all those parts or portions of subdivision T. 1 N., R.1 E.,, 
M. D. M., as are represented in the foregoing field-notes as having 
been surveyed by me and under my directions: and I do further 

solemnly swear that all the corners of said surv eys have been 
195 established and perpetuated in strict accordance with the sur- 

veying manual and printed instructions, and that the forego- 
ing are the true and original field-notes of each survey. - 

GEORGE H. THOMPSON, 
U.S. Deputy Surveyor. 


Subscribed and sworn to before me, this 23d day of Mar., 1864. 
W. V. PARKER, 
Notary Public. 


Approval of Field- Notes. 


U.S. SURVEYOR GENERAL’S OFFICE, 
San Francisco, Car., Mar. 28th, 1864. 
The foregoing field-notes of the surveys of north boundary & 
subdivision lines of T.1N., R.1 E., Mt. Diablo meridian, in the 
State of California, executed by George H. ‘Thompson, U. S. de uty 
surveyor, under his contract dated Feb’y 20th, 1864, having been 
critically examined, and the necessary corrections and explanations 
made, the said field-notes and the surveys they described are hereby 
approved. 


E. F. BEALE, 


U. S. Surveyor General for California. 


U.S. Surveyor GENERAL’S OFFICE, 
SAN Francisco, March 25th, 1879. 

I, Theo. Wagner, U.S. sufveyor general for California, do hereby 
certify that the foregoing transcript has been correctly copied from the 
original field-notes, as the same remain of record and on file in this 
office. 

Attest my hand and official seal the day and date hereinabove 
written. 

[Seal of Land Office, San F’sco. | 
THEO. WAGNER, 


U.S. Surveyor General for California. 
(Here follows diagram, marked p. 196.) 
97 CompL’Nt’s Ex. “C”—AVERY 


“M’ch 27, 1871. TheN.4 sec. 8, T. 1 N Ke. 1 E. See agreement 
with Mullan, $1,000.” 


CompL’n?tT’s Exutpits “ F "—Avery. 
Copy. 


For and in consideration of one thousand (3,000) dollars, gold 
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coin, loaned me by Francis Avery this day, I hereby agree to and 
with the said Avery that he shall be entitled to and shall receive 
and retain from proceeds of the sale of the north half of section 8, 
in town. 1 north, range | east, Mt. Diablo meridian, after repayment 
to himself of the : said sum of one thousand dollars, with interest, 
one-sixth of the amount for which said half section of land may be 
sold, and in the meantime have assigned to him the State certifi- 

‘ate of purchase for the above land in order that the patent for same 
may be issued to and held by him as collateral security to this 
agreement. | 

San Francisco, March 28th, 1871. 

JOHN MULLAN. 


Modified in June, 1871, to share equally the proceeds—each one 
ailing it square as to moneys paid out hitherto. 

Each one to have half after payment of contingent fee to B.S. 
Brooks of 10%. 


Comp. nxt’s Exuipit “ D ”—AVERY. 
Copy. 


Know all men by these presents that 1, John Mullan, of the city 
and county of San Francisco, in the State of California, do- 
198 ing business as a real estate agent at No. 712 Montgomery 
street, in said city, for and in consideration of the sum of one 
dollar in gold coin of the United States of America, to me in hand 
paid by Francis Avery, formerly of Cincinnati, Ohio, and New York 
city, now presently residing at No. 717 Post street, in the city of San 
Francisco aforesaid, the receipt of which sum is hereby acknowl- 
edged, and for divers other good causes and considerations me there- 
unto moving, have bargained, sold, assigned, transferred, and , set 
over, and by these presents do bargain, sell, assign, transfer, and set 
over, unto the said Francis Avery and his legal representatives all 
and every right or cause of action which I now have, or hereafter 
may or ought to have, against the Black Diamond Coal Company, 
or any other company or person or persons, for or because of or on ac- 
count of any waste or injury committed upon the north half of sec- 
tion eight (8), in township one (1) north, range one (1) east, Mt. Di- 
ablo base and meridian, according.to the United States survey, situ- 
ate in the county of Contra Costa and State of California, or for or 
because of or on account of the taking of coal therefrom, or the tak- 
ing of the rents, issues, profits, or espleas thereof, and any right or 
cause of action for mesne profits which I may now have or hereafter 
be entitled to, in respect to said land above described, against any 
person or persons, company or companies, body or bodies corporate, 
or otherwise whatever. 

To have and to hold the above bargained, sold, assigned, and 
transferred rights, privileges, demands, and cause or causes of action 
above recited, as also the above-described premises, to the said Fran- 
cis Avery and his legal representatives, for his and their sole use and 
benefit forever. 
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In witness whereof I have hereunto set my hand and seal, at the 
said city of San Francisco, this twenty-e'ghth (28th) day of March, 
A. D, one thousand eight hundred and seventy-one. 


($1.00 Int. Rev. Stamp. Cancelled. ] 
[50e. Int. Rev. Stamp. Cancelled. ] 


JOHM MULLAN [sea..] 
199 CompL’n’ts’ Exurpit “ bk ”—Avery. 
Copy. 


Declaration of trust made and declared at the city of San Francisco 
on the third day of August, A. D. 1871, between Francis Avery, of 
the city and county of San Francisco, party of the first part ; John 
Mullan, of the same place, party of the second part, and Benjamin 
S. Brooks, of the same place, party of the third part. 


Whereas the State of California, by letters patent, under the seal of 
the said State, on the sixth day of April, A. D. 1871, granted and con- 
veyed to the party hereto of the first part a certain tract of land 
situate, lying, and being in the county of Contra Costa, in said State 
of California, known and distinguished as the north half of seetion 
eight (8), in township number one (1) north, in range number one 
| (1) ast, from the Mt. Diablo meridian, which patent is founded ona 
certificate of purchase granted by the said State to the party hereto 
of the second part, on the twenty-first (21st) day of May, A. D. 1869, 
and numbered 1935; 

And whereas the parties hereto are jointly interested in the said 
ae land, and desire, by this instrument, to declare their equitable rights 
and interests : 

Therefore it is hereby declared that they are the rightful owners 
of the said land and of the rents, issues, and profits s thereof, and of all 
claims and demands, of what nature or kind soever, against any and 
all persons, natural or corporations, whether for trespasses or waste 
committed thereon, or damages for the detention thereof, or any 
other matter or thing pertaining to said land or growing out of the 
same or the said certificate of purchsse or patent, in the following 
proportions, to wit: 

To the said party of the first part, nine (9) twentieths (20ths). 

‘lo the said party of the second part, nine (%) twentieths (20ths), 

To the said party of the third part, two (2) twentieths (20ths). 


, And it is farther declared that the said legal title and the said 
~ several claims and causes of action are vested in the said party of 
) the first part hereto in trust, to and for the use, benefit, and 


200 behoof of the parties to this instrument, in the proportions 
hereinbefore specified. 
In witness whereof the parties to this rege wayo have hereunto 
interchangeably set their hands and seals, the day and year first 
above written. 


FRANCIS AV#RY. I[sEAL. 

JOHN MULLAN. SEAL. 

| b. 5. BROOKS. SEAL. 
16—203 


“ tet ee 


edie gee 


iinet Sh - 


122 JOHN MULLAN ET AL. VS. THE UNITED STATES. 


Compu n’ts’ Exuipit “G”—AVERY. 
Copy. 


Agreement made and entered into at the city of San Francisco, Cali- 
fornia, this fifteenth day of March, A. D. one thousand eight hun- 
dred and seventy-seven, between Francis Avery and John Mullan, 
both of the said city of San Francisco, parties hereto of the first 
part, and Cornelius T. Cutler, of Martinez, Contra Costa county, 
California, party hereto of the second part. 


Whereas the parties of the first part are jointly interested in a cer- 
tain tract of land in Contra Costa county, California, held in the 
name of the said Francis Avery, and known and described as the 
north half of section eight (8) in township one (1) north, range one 
(1) east, Mt. Diablo base line and meridian; 

. And whereas The Black Diamond ‘ .al Mining Company, by its 
agents and employees, or other persons, have been taking and _ re- 
moving large amounts of coal from the said land since it became the 
property of the said parties of the first part, and are now still con- 
tinuing so to do, to the loss and injury of the parties of the first part, 
who desire to ascertain the amount of coal so taken and removed, 
that a suit or suits may be instituted to recover the value thereof, 
with damages for trespass and waste committed on and detention of 
said land ; . 
And whereas the said party of the second part is in a position, by 
reason of his knowledge of these matters and of his acquaint- 
201 ance and relations with various persons, to obtain evidence 
and proofs of the amount of coal taken and removed from the 
said land: 

Now this agreement witnesseth: That the party of the second: part 
hereby agrees to furnish to the parties of the first part proofs and 
legal evidence of the amount of coal taken and removed from said 
Jand by the Black Diamond Coal Mining Company, and by persons 
acting under its authority and permission, from the “ Black Diamond 
Bed,” the “Clark Bed,” and the “ Little Vein,” on the said tract, the 
north half of section eight, town. one north, range one east, Mt. 
Diablo meridian. 

And to give the names and addresses of and to produce witnesses 
who can of their own knowledge swear to and prove the said taking 
and removal of coal and the amount so taken since August tenth, 
A. D. 1871, as nearly as the same can be ascertained. 

In consideration of such legal evidence, and proofs so to be fur- 
nished by the party hereto of the second part, the parties hereto of 
the first part do hereby agree and bind theinselves, their heirs and 
assigns, to account for and pay over to the said party of the second 
part, or to his heirs and assigns, five (5) per cent. of the amount or 
amounts which may be realized under or from any judgment or 
judgments obtained against the Black Diamond Coal Mining Com- 
pany, or any or all of its stockholders or other person or persons, for 
trespass or waste committed on, or damages to or damages for the 
detention of, the said land. 


! 
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And in the ease of a compromise or compromises, or settlement or 
settlements, being made with the said Black Diamond Coal Mining 
Company, or other person or persons, either before or after the com- 
meneing of any suit or suits against it or them, or any of them, by 
the said Francis Avery, in whose name this business is to be con- 
ducted, it is expressly agreed and understood that the parties hereto 

of the first part shall account for and pay over to the party of 
202 the second part five (5) per cent. of the amount or amounts so 
realized. 
In witness whereof the parties hereto have hereunto set 
their hands and seals, the day and year first hereinabove written. 

Done in triplicate. 

FRANCIS AVERY. 

JOHN MULLAN., 

C. T. CUTLER. 
San FrRANctisco, CALIFORNIA, May 4th, 1877. 

For value received I hereby assign, transfer, and set over to Henry 
Manwaring one full half interest in the within contract, and I do 
hereby authorize and empower him to collect and receive directly or 
to his order one full half of any and all money or monies or other 
valuable thing or things which may become due at any time under 
this contract to me and through me to him. 

And I further authorize, empower, and direct Francis Avery es- 
pecially, and both of the parties of the first part to the above con- 
tract, to account for and pay over directly to my assignee, Henry 
Manwaring, or to his order, the said one-half of all money or monies 
which may accrue and become due under any and all of the pro- 
visions and conditions of this contract. 

In witness whereof I have hereunto set my hand and seal, the day 
and year and place first above written in this assignment. 


C. T. CUTLER. 


STATE OF CALIFORNIA, Rae 
City and County of San Francisco, | — 

On this eleventh day of May, A. D. one thousand eight hundred 
and seventy-seven, before me, James D. Craig, a notary public in 
and for said city and county, duly commissioned and sworn, per- 

sonally appeared C. T. Cutler, personally known to me 
203 to be the same person whose name is subseribed to the within 

instrument, and he acknowledged to me that he executed the 
same. 

In witness whereof I have hereunto set my hand and affixed my 
official seal at my office, in the city and county of San Francisco, 
the day and year in this certificate first above written. 

[J. D. Craig’s notarial seal. ] 
JAMES D. CRAIG, 
Notary Public. 
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Copy. 
San FrAnNcisco, CALA., May 20th, 1878. 

For and in consideration of the sum of seventy-five dollars to me 
in hand paid by Henry Manwaring in gold coin of the United States 
of America, and the receipt whereof is hereby acknowledged, I hereby ; 
sell, assign, transfer, and set over to Henry Manwaring and his legal 
representatives all my rights and interest in and under the within 
contract, and in and to the issues and profits thereof. 

In witness whereof I have hereunto set my hand and seal, the day 


and year first above written. 
(Signed) C. T. CUTLER. 


Acknowledged before F. O. Wegener, a ‘notary public in and for 
the city & couniv of San Francisco, on May 20th, 1878. 


204 Stipulation as to Printed Copies. 

Circuit Court of the United States, Ninth Circuit, District of Cali- 
fornia. 

Tue UnNiItTeD STATES, Plaintiff, 2 . JOHN MuLLAN et al., Defendants. 


It is stipulated and agreed that all or any of the copies of the 
documents as printed in the joint trascript on appeal in the supreme 
court of the State of California, in the case of Francis Avery vs. 
The Black Diamond Coal Mining Co., may be offerred in evidence by 
either party on the hearing hereof, with the same force and effect as 
the originals or certified copies, and subject to the same objections 
as mace originals might be if presented, except as to the time and place. 

San Francisco, Jan’ y 27, 1881. 
W. H. L. BARNES, 
Counsel for Plaintiff. 
CHARLES DEVENS, 
Att'y General. 
By PHILIP TEARE, 
U.S. Atty for the Plaintiff. 
B. S. BROOKS, 
Sol’r for Def’ ts. 


(Endorsed:) Filed January 29,1881. L.S. B. Sawyer, clerk, by 
J. F. O’Beirne, d’py el’k. 


s 
205 Correspondence of Land Dep't. Stipulation. 
In the U.S. Cireuit Court, District of California. 
THE UNITED STATES vs. JOHN MULLAN et als. 
It having been stipulated that the correspondence with the Land 
Department in regard to the matters alleged in the bill should be put 
in evidince, and the copy filed being imperfect, it is consented that 
the annexed shall be read in evidence in place of the originals, under ! 


ed 
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the terms of the said stipulation, with the like effect and no other 
that the originals would have. 
PHILIP TEARE, 
U.S. Attorney for the Attorney General, Sol’r for Complainant. 
W. H. L. BARNES, 
Sol’r for Complainant. 
b. 8. BROOKS, 
Sol’r for Def’ts. 


206. Copies of Correspondence with the Land Dep't and Stipulations as 
to Same. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
W asuinaton, D. C., Sept. 4, 1871. 
Messrs. Britton & Gray, Washington, D. C. 

GENTLEMEN: Referring to your letter of 2nd inst., wherein you 
request to be advised as to the present status of the N. 3 of see. 8, 
T. 1 N., R. 1 E., Mt. Diablo Mer., as shown by our records, I have to 
state that the tract described stands on the records of this office as 
having been confirmed to the State of California under act of 23rd 
July, 1866, and approved Jan’y 3, 1871, as indemnity for the E. 3 
sec. 16, T.2 N., R. 8 W., and that ny title of the State to the 
above land appe: ars to be valid and cle: 

Very respectfully, your ob’t serv t, 
WILLIS DRUMMOND, Commisioner. 


(At the head of this letter in red ink :) “ This letter was not trans- 
mitted to Messrs. B. & G. for reasons given on next page.” 


207 DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
W asHinaton, D. C., Sept. 6, 1871. 
His Excellency the Governor of California, Sacramento, Cal. 

Sir: In list No. 19 of California school indemnity selections, ap- 
proved Jan. 3, 1871, there was in: advertently included vo following 
tract, viz: N. $ sec. 8, t’p1N., R.1 E., selected June 25, 1865, as 
indemnity for the KE. 3 sec. 16, Up 2N., KR. 8 W., BR. & R., No. 345. 

That the said tract was erroneously certified to the State is clearly 
25 oe by our records, rom an examination of which it appears— 

That the said N. $ 8,1 N., 1 E., was at the date of said selee- 
seas ‘double minimum land, the odd sections of the township 1 N., 
1 E., having been withdrawn for the C. P. R. R. Jan. 30, 1865, nearly 
SIX months | prior to the date of the State selection. 

2d. That the State had prior to the date of the approval of the 
said N. 3} of sec. 8,1 N., 1 E., selected other lands as indemnity for 
the said E. 3 16, 2 N., 8 W., thereby acknowledging the invalidity of 
the first selection, viz: N. } of N. E.} & N. 3} of N. W.¢ see. 2, T. 
26 S., R. 18 E., selected Oct. 2 pseee, in lieu of the N. KE. } see. 16, 
2N.,8 W., R. & R., 2378, and W. 4 of S. E. } sec. 4 and N. W. 
of N. E.& N. E. of N. W. sec. 9, tp 268., R. 12 E., selected Dec. 
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31, 1869, in lieu of the S. E. } sec. 16,2 N., R.8 W., R. & R., No. 
2459. | 
The first of the above selections was approved to the State Aug. 
10, 1870, six months prior to the date of the approval of the said 
N. + 8,1 N., 1 E. 
3d. That the said N. 3 8,1 N.,1 E., was coal land, so noted on the 

plats of survey on file in this office, and therefore was not subject to 
selection by the State, having been reserved by the act under which 

the said selections are made. 
208 The certifying of the said N. 38, 1 N.,1 E., was there- 

fore, in view of the above facts, clearly an error, and in 
order that this error may be corrected, and as the said tract was 
approved, “subject to: any valid inter fering rights which may 
have existed at the date of selection,” I have the honor to request 
that you will on the part of the State of California relinquish-to the 
U. S. the said N. 3 of sec. 8, tp 1N., R. 1 E., and, if a patent has 
been issued by the State, that the same be recalled and revoked, that 
the tract may be restored to the body of the public lands, and the 
rights of all parties protected. 

I am, sir, very respectfully, your ob’t serv’t, 

WILLIS DRUMMOND, Commissioner. 


209 | DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
W asuineton, D. C., 24th Nov., 1871. 
- Messrs. Britton & Gray, Wasuington, D. C. 

GENTLEMEN: Referring to your letter of the Ist inst., asking a 
suspension of action in the case of the State selection of N. $ see. 8, 
T.1 N., R. 1 E., which, it is claimed, was erronevusly certified to 
the State of California, to allow all parties in interest to make their 
showing in a formal manner, I have to state that your request has 
been granted, and a suspension of all further action in the above 
case has been ordered for the period of sixty days from date, and the 
parties so advised. 

Very respectfully, your ob’t serv’t, 
WILLIS DRUMMOND, 


Commissioner. 


210 DrePARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasuineton, D. C., 24th Nov., 1871. 
W. H. L. Barnes, San Francisco, California. 

Sir: Referring to the matter of the State selection of the N. } see. 
8,T.1 N., R. 1 E., Mt. Diablo meridian, which, it is claimed, was 
erroneously certified to the State, and which this office, under date 
of the 6th Sept. last, requested the Governor of California to relin- 
quish on the part of said State, | have to inform you that we are 
in receipt of a communication from that officer, in which he de- 
clines to relinquish, (leaving the) matter entirely ‘with this Depart- 
ment, and application having been made to this office for a suspen- 
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sion of further action in the case to allow all parties in interest to 
make their showing in a formal manner, the said application has 
been granted, and all further action is hereby suspended for the 
period of sixty days. 7 

Very respectfully, WILLIS DRUMMOND, 


Commissioner. 


21] DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
, Wasnuinaton, D. C., 24th Nov., 1871. 
Hls Excelleney the Governor, of California, Sacramento, California. 
Sir: Referring to the matter of the State selection of the N. } see. 
8, T. 1 N., R. 1 E., which, it is claimed, was erroneously certified to 
the State in List No. 19 of school indemnity selections, | have the 
honor to state that a suspension of all further action in the above 
ease for the period of sixty days from date has been granted on ap- 
plication to allow all parties in interest to make their shewing in a 
formal manner, and the parties have been so advised. 
| am, sir, very respectfully, your ob’t serv'’t, 
WILLIS DRUMMOND, 


Com HLISStONET. 


212 DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICER, 
W asuinaton, D. C., March 14, 1872 
is E’xcelleney the Governor of California, Sacramento, Cala. 

Sir: Referring to our letter of Sept. 6, 1871, to your predecessor 
in office, requesting him to relinquish the N.$ see. 8,tp1N., R.1 E,, 
supposed to have been erroneously certified to the State in list No. 
19 of school indemnity selections, approved Jan’y 3, 1871, I have 
now to state that from a further examination of the case it is found 
that the allegation of facts as set forth in that letter were erroneous, 
and that there now appears to be no valid grounds for interfence on 
the part of this office in the case. I have, therefore, to request that 
you will return the letter above referred to to this office, as the re- 
quest therein contained is hereby withdrawn, and all action by this 
office as against the title of the claimant under the State subsequent 
to the certification of the tract is hereby rescinded. 

[ have the honor to be, very respectfully, your ob’t serv'’t, 

WILLIS DRUMMOND, 


Com i issioner. 


213 DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasuinoaton, D. C., March 15, 1872. 
Francis Avery, Esq’r, San Francisco, California. 

Sir: Referring to your a of Dee. 23, 1871, filed in 
this office by Messrs. Britton & Gray, in relation to the N. 4 sec. 8, 
TiN. RTE: approved to the Siate of California Jan’y 3, 1871, 
in list No. 19, 1 herewith enclose a copy of our letter addressed to 


ee ae ee 


. 


128 JOHN MULLAN ET AL. V8. THE UNITED STATES. 


the Governor of the State, which will explain the action of this office 
in the premises. 
Very respectfully, 
WILLIS DRUMMOND, 


Commissioner. 


214 DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasuinotTon, D. C., March 15, 1872. 
sritton & Gray, Washington, D. C. 

GENTLEMEN: Referring’ to your letter of Jan’y 23rd ult., enclosing 
sundry arguments by Francis Avery relative to the N. 4 sec. 8, T. 1 
N., R. 1 E., approved to the State of California Jan’y 5, 1871, in list 
No. 19, I have to inform you that I have this day requested the 
Governor of California to return our letter of Sept. 6, 1871, asking 
him to relinquish the above-named tract, and have ordered the case 
to be finally dismissed from our docket. I have advised Mr. Avery 
of the above action per letter of this date. : 

Very respectfully, : 
WILLIS DRUMMOND, 


Commissioner. 


215 | DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasuinotron, D. C., March 18, 1872 
W. H. L. Barnes, Esq’r, San Francisco, California. 

Sir: Referring to your telegram bearing date the 15th inst., re- 
ceived at this cffice the 14th, requesting a further stay of proceed- 
ings in the matter of the N. 43 sec. 8, T. 1 N., R. 1 E., certified to 
the State in list No. 19, approved Jan’y 3, 1871, I have to state that 
owing to the fact that this office had, prior to the reception of your 
dispatch referred to, finally disposed of the case by requesting the 
Governor of the State to return our letter of Sept. 6, 1871, asking 
the relinquishment of the said tract, and advised him that all fur- 
ther proceedings by this office as against the State’s title would be 
dismissed from that date, I must decline to consider your request, 
or to take any further action in the case. 

In explanation of the above decision on the part of this office I 
would state that after a careful examination of the testimony on file 
in this office, and also of the statutes, rules, and regulations govern- 
ing such cases, I arn satisfied that no other decision could properly 
be rendered in the case than that above cited. 

If the parties you represent were shewn to be actual bona fide set- 
tlers under the law, it might be in the power of this office-to grant 

some relief by issuing a patent, and thus enabling the parties 
216 in interest to take the case into the court for a decision as to 

the validity of their respective claims; but you have no stand- 
ing in the case whatever. 

Your filings have expired by limitation of law, and no valid 
claimant appearing, the case is reduced simply to one of the United 
States vs. The State of California. 
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Again, from a further examination of the evidence on which the 
¥ statements in our letter of Sept. 6, 1871, were based, it is found that 
the allegation of facts as set forth in that letter were erroneous; as, 
for instance, it was claimed in the letter referred to that the State 
had received indemnity for the same land twice, when it is found 
that the selection approved to the State in list No. 17 had been can- 
celled prior to the date of such approval by substituting other land 
in lieu of the E. 3 see. 16, T. 2 N., R 8 W., embraced in the first se- 
~~ lection. 
Also that the State had abandoned another claim conflicting with 
| the selection of N. } see. 8,1 N., 1 E:, thus leaving it free free from 
any conflict with other State selections. 
In view of the above facts I must decline any further considera- 
tion of this case. 
Very respectfully, your ob’t serv’t, 
WILLIS DRUMMOND, Commissioner. 


cn li cine Stag FM ec . _— 


217 DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
W asuinetTon, D. C., April 11, 1872. 
Register and Receiver, San Francisco, Cal. 


GENTLEMEN: I herewith enclose a copy of our letter addressed to | 
the Governor of California, under date of the 14th ult., requesting 
the return of the letter from this office of Sept. 6, 1871, and advising 
him that all further action by this office as against the title of the 
claimant under the State law to the tract In question was thereby 

, rescinded. 

You will make the necessary annotations on your records show- 
ing the above action, and thereafter advise this office. | 

Very respectfully your ob’t serv't, | 

e WILLIS DRUMMOND, 


Commissioner. 


A 


(Endorsed :) Copies of correspondence with Land Department and 
; stipulation in regard thereto. Filed April 4th, A. D. 1881. L.S. 
B. Sawyer, clerk, by J. F. O’Beirne, d’p’y el’k. 


[ 215 Syllabus. 


y In the Circuit Court of the United States, Ninth Circuit, District of 


California. 
Unirep States vs. JOHN MUuULLAN ef al. 


{ 1. Known mines, coal—Whatever may have been originally the 

proper construction of the word “mines,” as used in the pre- 

emption act of 1841 (5 Stat., 456), the act of July 1, 1864 (13 Stat., 

¥ 343), gave a legislative construction to the term, which thence- 

forth attached to all known “coal-beds or coa!-fields,” in which 

d no interest had before become vested, and withdraw such coal 
d | | lands from the operation of all other acts of Congress. 

? 2. School and coal lands.—After July 1, 1864, known coal lands were 
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not subject to selection by the State in lieu of sections 16 and 
36 for school purposes, and the Secretary of the Interior had no 
authority to list such lands to the State on such selections. 
Patent vacated—Where the State selects a tract of land in lieu 
of a like quantity of unavailable school lands, which tract so 
selected is not subject to selection, and the same is listed over 
to the State by the Secretary of the Interior, and by the State 
thereupon patented to private parties, a court of equity upon a 
bill filed by the United States will annul the. selection, listing 
over a patent, whether the unlawful acts arose out of fraud, in- 
advertence, or mistake, or errors of law committed by the ofli- 
cers upon known facts, as to the authority of the State to select 
or the Secretary of the Interior to list over. | 
4. Bill filed by Attorney General.—Where a bill in chancery to annul 
a patent to land is filed in the name ef the United States, hav- 
ing the signature of the Attorney General of the United States, 
subscribed by his authority, the court is authorized to entertain 
the bill. 
219 5. Vested rights. The State has no indefeasable vested right 
to select lands in lieu of sections 16 and 36 from any 
particular class of lands at any time before selection actually 
made. Until selection, Congress may withdraw any lands from 
the operation of laws permitting their selection. 


Decision. 


Sawyer, Circuit Judge: 

This is a bill in equity to vacate a State selection, a listing to the 
State by the Secretary of the Interior, and a patent issued by the 
State, in pursuance thereof, to the north half of section eight, T. 1 
N., R. 1 E., Mt. Diablo meridian, the said tract having been selected 
by, and listed to, the State as school lands in lieu of a half section 
of one of the sections sixteen, which was for some lawful reason 
unavailable to the State. The claim is that, at the time of the selee- 
tion, listing, and issuing of the patent in question the land was 
known coal lands, not subject to selection in leu of school lands, and 
that the listing over to the State and issuing of the patent were by 
fraud, or mistake, or error in Jaw—at all events, without authority 
and unlawful. 

The facts, as clearly shown by the uncontradicted evidence, are 
that the Black Diamond Coal Compay took possession of this half 
section of land as early as 1861, and, from that time until after the 
patent issued, in 1871, continued in the possession of said land, 
working a coal mine upon it. It had tunnels, drifts, hoisting works, 
and other machinery, coal-bunkers of large capacity, Re on it, cost- 
ing many thousands of dollars, and had constructed railroad Op- 
erated by steam to transport its coal to New York allies on the 
bay, some twelve miles distant, whence it was shipped to “market. 
There was also a mining town built upon the land in question, occu- 
pied at different tines by from several hundred to over a thousand. 
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inhabitants, all engaged in coal mining on this and adjacent 
220 ~=lands, or in some way connected with the mining interests, 

there being no other occasion for a town at that point, and 
no other occupation for its inhabitants. The lands were situated on 
the side of Mount Diablo at an elevated point, the surface rough and 
broken, of no use for agricultural purposes, and of inconsider- 
able utility even for pasturing, and of but trifling value for any 
purpose whatever other than for the coal mines situated and worked 
thereon. , 

The lands were surveyed and sectionized in March, 1864, the sur- 
veyor professing to proceed under the act of 1853. The land was 
indicated on the plats and surveys as coal land. ‘The land was 
selected as school land at the instance of one Frank Barnard, and 
at his suggestion, and ostensibly for his use, located by Leander 
Ransom, State locating agent, on June 25, 1865. It was selected at 
the suggestion and doubtless for the real benefit of the Black Dhia- 
mond Coal Company, which was at that time in occupation. But 
neither Barnard nor the company took measuress to perfect the title. 
On August 28, 1868, the defendant Mullan, while the Black Dia- 


‘mond Coal Company was actually in possession working the coal 


mine both, as is admitted in the answer and shown by the proofs, 
applied to Jno. W. Bost, surveyor general of California, to purchase 
the land from the State, as having been selected by the State as 
school land, in leu of a corresponding half of a section 16 not 
available. The surveyor general objected that is was coal land and 
not subject to selection; but said Mullan insisted that 1t was sub- 


ject to selection, and that the selection had been approved by the 


register of the land office; that he was entitled to purchase, having 
offerred to comply with the State law upon the subject, and that, if 
the surveyor general should refuse to permit a purchase, he could 
compel him to do so by mandamus. Whereupon, on August 25, 
LS6S, the survevor gt neral accepted the application LO purchase. On 
April 27, 1869, he certified the section to the United States land office, 
and on May 21,1869, he issued a certificate of purchase to Mul- 
221 ~=lan. On Jan’y 3, 1871, the Secretary of the Interior listed the 
land to the State “subject to any interfering rights that may 
exist.to them.” On March 28, 1871, Mullan assigned his rights to 
defendant Avery, but. as testified by A very, he still retains an in- 
terest in the land. On the same day Mullan also assigned to Avery 
any and all right to any claim which had accrued to him against 
the Black Diamond Coal Company for damages resulting from work- 
ing the coal mine, and taking out coal since the issue to him of a 
certificate of purchase, upon which assignment Avery not long after- 
wards sued the said company, claiming one million three hundred 
thousand dollars damages for coal taken out of the land. Avery 
denies that he knew that the Black Diamond coal mine was on the 
land at the time he acquired his interest, but admits that Mullan 
told him that it was in the neighborhood of coal and that there 
might be coal on it. Mullan also states that he never saw the land 
before his purchase from the State. 
The selection was made by the State, as is claimed, in pursuance 
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of the act of Congress of March 3, 1853, extending the pre-emption 
laws of 1841 over the public lands in California. A state patent, 
in pursuance of the selection, purchase, and listing, as hereinbefore 
stated, was issued to defendant Avery on April 6, 1871. 

The first question that arises is whether the land in question was 
open to selection by the State. The pre-emption act of L841 pro- 
vides that “no lands on which are situated any known salines or 
mines shall be liable to entry under and by virtue of the provisions 
of this act.” (5 Stat., 456, see. 10.) 

The act of March 3, 1853, extends the pre-emption laws of 1841 
over the public lands in California whether surveyed or unsurveved, 
“with the exception of sections 16 and 36, which shall be, and hereby 
are, granted to the State for the purpose of public schools in each 
township.” “ Excepting also the mineral lands,” with other pre- 
scribed exceptions, and “with all the exceptions, conditions, and 
limitations therein, except as herein otherwise provided.” (10 Stat., 

246, sec. 6.) 
222 It is further provided in section 7 that when a settlement 
has been made on sections 16 and 36 before the lands shall 
be surveyed, reserved, etc., “ other. lands shall be selected by the 
proper authorities of the State in .lieu thereof.” “Nor shall any 
person obtain the benefit of this act by a settlement or location on 
mineral lands.” | 

In Mining Co. vs. Consolidated Mining Co. the Supreme Court held 
“that the land im controversy being mineral lands, and well known 
to be so when the surveys of it were made, did not pass to the State 
under the school section grant. It seems equally clear to us that 
the land is excepted from the grant by the terms of the seventh sec- 
tion of the act of 1853.” (102 U.S., 175.) 

If sections 16 and 36 do not pass by the terms of the statute there 
certainly is no good reason for permitting the same kind of land to 
be selected under section 7 in lieu of sections 16 and 36. (10 Stat., 
247, sec. 7.) In the act of June 1, 1864, it is provided “ that when 


any tracts embracing coal-beds or coal-fields, constituting portions of 


the public domain, and which as “mines” are excluded from the 
pre-emption act of 1541, and which, under past legislation, are not 
liable to ordinary entry, it shall and may be lawful for the Presi- 
dent to cause such tracts, in suitable legal subdivisions, to be offered 
at public sale to the highest bidder,” ete. (15 Stat., 343, see. 1.) 
The act of March 3, 1865, further provides that any citizen who 
“may be in the business of bona fide actual coal mining on the pub- 
lic lands shall have the right to enter in legal subdivisions a quan- 
tity of land at the minimum price of twenty dollars per acre,” ete. 
(13 Stat., 529, sec. 1.) The act of July 26, 1866, confirms selections 
made by the State under past legislation of any lands granted to 
the State, “ provided that no selection made by the State contrary to 
existing laws shall be confirmed by this act” as to a certain desig- 
nated class, “ or to any mineral lands.” (14 Stat., 218, sec. 1.) 
Thus it will be seen by a glance at the several provisions of the 
statutes quoted that the statute of 1841 in express terms ex- 
223 cludes from pre-emption or sale all lands containing “ any 
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known mines ;” 
of the Government to grant such lands. 

The act of 1853 extending the said pre-emption laws of 1841 over 
California again expressly exempts “ the mineral lands,” and limits 
the act of 1541 in its operation by “all the exceptions, conditions, 
and limitations therein, except as herein otherwise provided.” One 
of the exceptions therein, as we have seen, is “any Enown mines,” 
and this limitation is not otherwise extended in the act of 1853. 


Again, In section 7, authorizing, in certain cases, the selection of 


other lands in lieu of sections 16 and 36, it is again carefully pro- 
vided that no person shall “ obtain the benefits of this act by a set- 
tlement or location on mineral lands.” Thus, if coal mines are 
“known mines” or “mineral lands,” within the meaning of these 
acts, they were expressly excluded from pre-emption, sale, or selec- 
tion under these acts, and there is no other act authorizing a selec- 
tion. Are they “known mines” or “ mineral land” within the 
provisions of the act of Congress ? 
lt is conceded that prior to the passage of the act of 1564 cited 
the Land Department at Washington did not regard or treat coal 
lands, or coal mines, as mineral lands within the meaning of the 
prior acts of Congress. It is so stated by Commissioner Drummond, 
invre Yoakum. (Copp’s Public Land Laws, 674) But | am not 
aware of any judicial construction of the words of the statute, as re- 
lating to coal lands. Whatever the proper judicial construction may 
have been prior to the act of 1864, Congress has itself in that act 
given a legislative construction to the provisions in question which 
is conclusive upon the courts and departments from that time for- 
ward. Congress may not have the power by a legislative construc- 
tion which a statute will not bear to affect the rights of parties 
already properly and legally vested under the statute, but it may cer- 
tainly give a legislative construction, which shall apply to all future 
cases and all subsequent acts. This it has, in my Judgment, done 
in the present instance, whatever the proper prior construc- 
224 = tion may havebeen. The language, it has been seen, is, “ when 
any tract embracing coal-beds or coal-fields, constituting por- 
tions of the public domain, and which as ‘ mines’ are excluded from 
the pre-emption act of eighteen hundred and forty-one, and which, 
under past legislation, are not liable to ordinary private entry,” it 
shall be lawful to dispose of them in a prescribed mode entirely dif- 
ferent, and on much more onerous terms than are applicable to 
other public lands, and these terms are modified, but still different 
from other public lands in several and all subsequent acts of Con- 


gress. Here is a manifest intent to include coal lands in the defi- 


nition of the terms “ mines, mineral land,” as used in the act of 1841, 
otherwise the whole object and purpose of this part of the act and 
‘past legislation ” would fail. 

There are no coal lands as such mentioned in the act of 1841, or 
“ which ‘ as mines,’ are excluded from the pre-emption act,” or which 
under past legislation are not liable to ordinary private entry, unless 
they are embracad in the term “ mines” or “ minerals” as used In 
the act of 1841 and subsequent acts. Upon any other construction 


and thereis no jurisdiction or power in any officer 
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of the act of 1864 and subsequent acts providing for a disposition of 


the coal lands in the public domain there would be, absolutely, no 
lands and no subject-matter upon which these provisions in ques- 
tion could operate, as the coal lands provided for are only such as 


were excluded as “ mines” 1m theact of 1841 and “ past legislation.” 
> 


All coal lands not before excluded as “ mines” would be governed 
by the ordinary statutory provisions as to adisposition of the public 
domain. On any other hypothesis no change in the law would be 
effected. _It appears to me, therefore, to be indisputable that, at least 
since the act of 1844, and subsequent acts on the subject. coal lands 
have by legislative definition of the term “ mines,” as used in the 
act of 1841, been excluded from sale or selection otherwise than as 
provided in thoseacts. In view of these acts and this legislative defi- 
nition, also the act of 1866 — excepts coal lands improperly selected 
from confirmation under the terms of that act, and especially under 
the words any’“ mineral lands,” in the first section. 
225 There are railroad grants, it is true, which especially and 
by express terms provide that coal lands shall not be deemed 
mineral within the provisions of those acts. But this only shows 
that in the opinion of Congress they would be included if not 
specially in terms excluded. 

From these considerations I am of opinion that the land in ques- 
tion was not subject to selection, and ,that the Secretary of the In- 
terior had no power to list over to the State, or the State to grant, a 
valid patent for it. The land not only contained coal mines, but, in 
the language of the act of 1841, “ known mines” of coal, which were 
being actually and notoriously worked, and had been so worked for 
a period of seven years at the time defendant, Mullan, applied for 
their purchase from the State, and more than eleven years when he 
assigned to defendant, Avery. The State had no vested right, as is 
claimed by defendant’s counsel it had, to select lands in lieu of see- 
tions 16 and 36, so that the right to select could not be withdrawn 
from any particular lands or class of lands at any time before selec- 
tion actually made. The indefeasable right to any particular land 
can only attach at the time of selection. (Ryan vs. C. P. R. R. Co., 
5 Saw., 260, affirmed in 99 U.S., 388; Hutton vs. Frisbie, 37 Cal., 
476; Frisbie vs. Whitney, 9 Wal., 187.) If she had an indefeasable 
vested right before an actual selection there could be no final dispo- 
sition of the public domain, so as to secure the grantee of the Gov- 
ernment a perfect title till all the State selections should be made. 
If the State had an indefeasabie vested right to select from any pub- 
lic land, then any grantee of the Government before the State’s right 
is satisfied would take the title, subject to be defeated by a subse- 
quent State selection. 

Upon the only other substantial question in the case I have as 
little doubt, viz., that the selection listing: over to the State, and the 
patent issued thereon by the State, can be decreed void or annulled 
on a bill in chancery directly filed by the United States for that 

purpose. The numerous decisions cited to show that the ex- 
226 amination and decision of the Land Department upon the 
facts is conclusive, are mostly, if not all of them, collateral 
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proceedings, where it is sought to attack the acts of those officers at 
law, and not by direct proceedings by the Government to annul the 
patent. 

In cases like this there is no jurisdiction or power in the offices of 
the Land Department to affect the title of the United States. There 
were “ known mines ” on the land openly and notoriously worked. 
[t was an obvious, public, notorious, historical fact, open to every- 
body’s observation. ‘The plats of surveys in the public land office 
showed it to be so. A public mining town was situate on the land, 
occupied by miners actually engaged in working the mines. No 
one could be possibly ignorant of the character of the land who 
would investigate, or, in fact, without actually shutting his eyes 
against open, public, notorious, obvious facts. Mullan must have 
known, and Avery must have known, the truth, or else they were 
wilfully ignorant and blind to what the law required them to see 
and know. They may not have been—probably never were—on the 
land; and they may have never seen with their own eyes what was 
going on in that region, but they are bound to know, and will be 
deemed in law to know, what every one must see if he will take the 
trouble to look at land notoriously and obviously oecupied as this 
land was. And the same must be true with respect to the public 
officers, whose duty it was to deal with the land, having in their 
office plats and surveys shewing that there are known coal mines on 
the land. There must have been either fraud, mistake, or an error 
of law upon known facts in the several transactions resulting in the 
patent; and either is sufficient to annul it, and is sufficiently pre- 


‘sented by the bill. 


! am not disposed to think that there was actual wilful fraud in- 
tended by either of the defendants or the officers of the Government. 
[t is much more probable that there was an inadvertence or mistake 
or an error in law upon the known facts, for it is scarcely to be be- 
lieved that the facts were not known at least to the parties in this 
region. Indeed they were discussed between the defendant, Mullan, 

and the surveyor general of California, and even Avery, upon 
227 ~=—s his own testimony, had his attention, in fact, called to the 
probability that coal might be found onthe land; and this 


was doubtless one of the inducements to advance money on it. As 


coal lands had been sold prior to the act of 1864 as ordinary lands, 
it may be that there was a misapprehension at the local land office 
as to those lands being open to selection; and the facts prior to the 
listing being presented by parties at Washington, probably ex parte, 
it would seem that they may not have been fully comprehended or 
appreciated. 

If the Secretary of the Interior was not in fact i iformed, and the 
listing was in ignorance of the facts, then there was an inadvertence 
or mistake. If he did know the facts, he acted beyond the scope 
of his jurisdiction and authority, and his act was void for want of 
power. That a bill on behalf of the United States will lie to annul 
those proceedings is clear from the authorities. 

In Moore vs. Robbins, 96 U. 8., 533, the Court says upon this 
point: “If fraud, mistake, error, or wrong has been done, the courts 


ee ne eee 


136 JOHN MULLAN ET AL. VS. THE UNITED STATES. 


of justice present the only remedy. These courts are as open to the 
United States to sue for the cancellation of the deed of convevance 
of the land as to individuals, and if the Government is the party 
injured this is the proper course.” A patent is the deed of the Goy- 
ernment. 

In United States vs. Stone,2 Wall., 525, the Court says: “ A patent 
is the highest evidence of title, and is conclusive as against the 
Government, and all claiming under junior patents or titles, until it is 
set aside or annulled by some judicial tribunal. In England this 
was originally done by seire facias; but a bill in chancery is found 
a more convenient remedy. Nor is fraud in the patentee the only 
ground upon which a bill will be sustained. Patents are sometimes 
issued unadvisedly or by mistake where the officer has no authority 
in law to grant them, or where another party has a higher equity, 
and should have received the patent. In such cases courts of law 
will pronounce them void. The patent is but evidence of a grant, 


, and the officer who issues it acts ministerially, not judicially. If he 


issues a patent for land reserved from sale by law, such patent is 
void for want of authority. It is contended here by counsel 

of the United States that the land for which a patent was 
228 granted to the appellant was reserved from sale for use of 

the Government, and consequently that the patent was void. 
And although no fraud is charged in the bill, we have no doubt 
that such a proceeding in chancery is the proper remedy, and that 
if the allegations of the bill are supported, that the decree of the 
court below cancelling the patent should be affirmed.” Such a bill 
is this in relation to lands reserved from selection and patent under 
the acts in question, and the allegations of the bill are fully sus- 
tained by the proofs. United States vs. Hughes, 4 Wall., 235, and 
United States vs. Hughes, 11 How., 555, and Johnson vs. Towsley, 
13 Wall., 83-4, establish the same principle. 

In this case there must have been either fraud, an inadvertence, 
or mistake, or an error of law upon known facts; for in the very 
nature of things, in view of the open, public, notorious occupation 
of the lands, and the extensive mining for coal thereon, it is impos- 
sible that there coukl be any error of judgment as to the facts had 
the evidence been laid before the officers of the Land Department 
of the Government. 

An objection is made that the bill is not filed by the Attorney 
General and in his name. The bill commences: “The United 
States of America, by Philip Teare, United States attorney in and 
for the District of California, brings this biil of complaint, and 
thereupon your orator complains,” ete. It is signed at the foot of 
the bill after the prayer for relief, “Charles Devens, Attorney Gen- 
eral, by Philip Teare, United States attorney for the District of Cali- 
fornia.” [ think it appears from the record that the Attorney 
General brings or authorizes, the filing of the bill, has control, and 
is the responsible manager of the case within the principle stated 
in U. 8. vs. Throckmorton, 98 U.5., 70. So also it appears to me 
that the letter of the Attorney General set ott in the answer is full au- 
thority for the proceeding. But this bill Was signed upon authority 
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of another letter of the Attorney General expressly written for the 
purpose. 
This suit is doubtless prosecuted at the instigation. of the Black 
; Diamond Coal Company; and while the company, after working 
- and exhausting the coal for years without availing itself of 
229 the right to purchase the land at a comparatively small sum, 
as it might and honestly should have done, and is therefore 
entitled to little sympathy should the defendants gain the land, yet 
the United States has seen fit to intervene to vacate the proceedings, 
as it had a right to do, and there must be a decree for the complain- 
ant annulling the State selection, the listing,and the patent thereon, 
and it is so ordered. 
February 27, 1882. 
PHILIP TEARE anp W. H. L. BARNES, 
| For Complainant. 
Bb. S. BROOKS, For Defendants. 


(Endorsed :) Read in open court February 27, 1882. L. 8S. B. 
Sawyer, clerk. 


’ oa ’ 
| 950 Unitrep STATES OF AMERICA: 


Memorandum of Costs and Disbursements. 


’ 
. 
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jt 
In the Circuit Court of thé United States, of the Ninth Circuit, In 
and for the District of California. 
UNITED Srates, Plaintiff, vs. Joon MuLuan ef al., Defendants. 
a Ld 
| 


Disbursements : 


CON TR re Sica hii csiihedicitn ns neve: cenctepbial elastance wie 5 
I ee aii ilies sie ici nian mcelaiasuiisaletnaheiien ly 4 
Se Oe iis cnn crn nn nnsiekieonnesan 2 
OE ER So? oR eee ps ie OE Ee ee 78 60 
SINE © TN ith ite sein n on conn cand ews 112 10 
Witness fees: John W. Bost, 156 miles, & one day_.-- ~~~ 7 10 
Benj. Jones, 365 miles, & one day. ' 
Asher Tyler & John A. Davis, 56 miles, & one day each-. 14 20 
Chee, FE. “TOO, CON CN a os ecicicceeh pista alias ae eeeininies 1 50 
| S depositions oe 2 chen dane easnencunnmistiatibntineiine aimee 20 
SPOS TOW snc s dat padidasen hic caneeniplenieniiaenigiel ee es 20 
—_ $312 50 
4 38 


$284 50 
Unirep STaTes OF AMERICA, 
District of California, ss: 
City and County of San Francisco, } 
Philip Teare, being duly sworn, deposes and says: That he is the 
18—203 
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attorney for the United States, plaintiff in the above-entitled 
231 cause, and as such is better informed relative to the above 
costs and disbursements than the said plaintiff; that the 
items in the above memorandum contained are correct to the best 
of this deponent’s knowledge and belief, and that the said dishurse- 
ments have been necessarily incurred in said cause. : 


PHILIP TEARE. 


Subscribed and sworn to before me, this 3d day of March, A. D. 
1882 
Ss. C. HOUGHTON, 


Commissioner U.S. Circuit Court, &e. 


(Endorsed :) To b.8. Brooks, Esq’r, attorney for defendants: You 
will please take notice that on Monday, the 6th day of March, A. D. 
1882, at the hour of 10.30 o’clock a. m., I will apply to the clerk of 
said court to have the within memorandum of costs and disburse- 
ments taxed pursuant to the rule of said court in such case made 
and provided. Philip Teare, attorney for plaintiff. 


232 Copies from the Printed “Transcript on Appeal” to the State Sup. 
Court. 
State Patent. 
UNITED STATES OF AMERICA, Slate of California : 
To all to whom these presents shall come, Greeting : 

Whereas under-the provisions of the several acts of the Congress 
of the United States entitled “An act to appropriate the proceeds of 
the sales of the public lands and to grant pre-emption rights,” ap- 
proved September fourth, eighteen hundred and forty-one, five hun- 
dred thousand acres of the public lands were granted to the State of 
California, and an act entitled “An act to provide for the survey of 
public lands in California, the granting of pre-emption rights there- 
in, and for other purposes,” approved March third, eighteen hun- 
dred and fifty-three, ten sections of land were granted for the eree- 
tion of public buildings, and seventy-two sections for a seminary of 
learning, also the sixteenth and thirty-sixth sections of each town- 
ship in said State; also an act entitled “An act donating public 
lands to the several States and Territories which may provide col- 
leges for the benefit of agriculture and the mechanic arts,” approved 
July second, eighteen bundred and sixty-two, one hundred and fifty 
thousand acres of the public lands were also granted to said State : 
and whereas the Legislature of the State of California has provided 
for the sale and conveyance of said lands by statutes enacted from 
time to time ; and whereas it appears by the certificate of the regis- 
ter of the State land office, No. 609, issued in accordance with the 
provisions of law, bearing date the sixth di: ay of April, A. D. 1871, 
that the tracts of 16th and 36th section-grant land hereinafter de- 
scribed have been duly and properly located in accordance with law, 
and that Francis Avery is entitled to receive a patent therefor : 

Now, therefore, the State of California hereby grants to the said 
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Francis Avery, and to his heirs and assigns forever, the said tracts of 
land, located as aforesaid, and which are known and described as 
follows, to wit: The north half of section eight (5), township one 
(1) north, range one (1) east, of Mount Diablo meridian, con- 
235 taining three hundred and twenty acres, taken in lieu of three 
hundred and twenty acres, together with all the privileges and 


“appurtenances thereunto appertaining and belonging, to have and 


to hold the afore-granted premises to the said Francis Avery, and to 
his heirs and assigns, to his and their use and behoof forever. 

In testimony whereof I, H. H. Haight, Governor of the State of 
California, bave caused these letters to be made patent, and the seal of 
the State of California to be hereunto affixed. 

Given under my hand, at the city of Sacramento, this the sixth 
day of April, in the year of our Lord one thousand eight hundred 
and seventy-one. 

[Seal of State. ] 
H. H. HAIGHT, 
Governor of State. 
Attest : 
H. L. NICHOLS, 
Secretary of State. 
(Countersigned :) 
J. W. BOST, 
Register of State Land Office. 
Per KE. TWITCHELL, 
Deputy: 


(Endorsed :) Letters patent from the State of California. Issued 
April 6th, 1871, to Francis Avery for 320 acres of 16th and 36th section 
grant school Jand, lying in Contra Costa county. 


Plaintiff’s attorney then offerred in evidence a certified copy from 
the State land office of the certificate of purchase upon which the 
said patent was issued, dated May 21st, 1869, issued to John Mullan, 
together with the assignment to plaintiff, acknowledged March 28, 
S71, as follows: 


Wy rtificate of Purchase. 
State Land Office of the State of California. 


234 No. 1930. SACRAMENTO, Sept. 21st day of May, 1869. 

It appearing from the certificate of the county treasurer, 
bearing date the 5th of May, A. D. 1869, that John Mullan has paid 
to the State of California the sum of one hundred and one 3; dol- 
lars, being twenty per cent. of the purchase money and first vear’s 
interest on the balance, in advance, for three hundred and twenty 
acres of State school land, deseribed as follows: In location No. 1651, 
surveyed lands, San Francisco land district, the north half of see- 
tion eight (8), in township No. 1 north, range No. 1 east, Mount 
Diablo meridian: Now, therefore, be it known that the said John 
Mullan, having made payment of said twenty per cent. and first 
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year’s interest for the above-described tract of land, is the purchaser 
of the same, and after having in all other respects complied with 
the requirements of the laws providing for the sale of said lands, 
and the same have been confirmed to the State, and on surrender- 
ing this certificate to the State of California, the said John Mullan 
shall be entitled to receive a patent for the same. 

In witness whereof the register of said land office has hereto set 
his hand and affixed his seal of office, the day and date above 
mentioned. 

[ SEAL. | J. W. BOST, 
3 Register of State Land Office, 
Per E. TWITCHELL, Deputy. 
(Cancelled patent issued.) : 
320 acres tak:n for 320 acres. | 
Balance of purchase-money due, 320 dollars. 
Interest to be computed from April 27th, 1869. 


(Endorsed:) Received from John Mullan three hundred and sixty 
dollars, being payment in full of principal and interest for the 
within-described tract of land, county treasurer’s office, 
235 Contra Costa county, first day of April, 1871. 
| JOHN R. L. SMITH, 


County Treasurer. 
State Certificate of Purchase—Mullan’s Assignment to Avery. 


or value received, I, the undersigned, hereby transfer and assign 
the annexed certificate of purchase, No. 1955, for three hundred and 
twenty acres of State school land, unto Francis Avery, and I do 
hereby authorize the said Francis Avery to receive a patent from the 
proper authorities for the same. 
JOHN MULLAN. 


STATE OF CALIFORNIA, City and County of San Francisco : 

On this 28th day of March, A. D. one thousand eight hundred 
and seventy-one, personally appeared before me, John Mullan, and 
to me known to be that individual, and acknowledged that he exe- 
cuted the above instrument, and that the same was done freely and 
voluntarily for the uses and purposes therein mentioned. 

In witness whereof I have hereunto set my hand and affixed my 
official seal, this 28th day of March, 1871. 

W. H. CHEEVERS, [seau.]_. 
Notary Public. 


STASE LAND OrFricr, STATE OF CALIFORNIA. 
I hereby certify the annexed to be a full, true, and correct copy 
of the original document on file in this office. 
In witness whereof I have hereunto set my hand and affixed my 
official seal, this Sth day of August, 1871. 
[State Land Office Seal.] 
J. W. BOST, 
Register State Land Office, 
Per E. TWITCHELL, 
Deputy. 
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“ee 236 Plaintiffs’ counsel offered in evidence a duly-certified copy 
of the application of John Mullan, dated August 23d, 1868 ; 
also affidavit, made 24th of August, 1868, approved 25th August, 
1868; certificate of location of the surveyor general, dated April 
27th, 1869, as follows: 
Application for Location Under the State. 
Location No. 1651. Land district. 
—— 


San Francisco, August 25d, 1868. 
To John W. Bost, surveyor general : 
[, John Mullan, of San Francisco county, State of California, do 
. hereby apply, under the provisions of an act entitled “An act to pro- 
$ vide tor the management and sale of the lands belonging to the 
" -onvaved March 28th, L868, to purchase and locate the follow- 


rU. S. internal revenue stamps, FZ.00, cance ed. | 
Know all men by these presents that 1; John Mullan, of the city 
and county of San Francisco, in the State of California, doing busi- 
! ness as a real estate agent at No. 712 Montgomery street, in said city, 
for and in consideration of the sum of one dollar in gold coin of the 
United States of America to me in hand paid by Francis Avery, 
: formerly of Cincinnati, Ohio, and New York city, now pres- 
240 ~—ently residing at No. 717 Post street,in the city of San Fran- 
cisco aforesaid, the receipt of which sum is hereby acknowl- 
edged, and for divers other good causes and considerations, me 
thereunto moving, have bargained, sold, assigned, transferred, and 
set over, and by these presents do bargain, sell, assign, transfer, and 
. @ set over, unto the said Francis Avery, and his legal representatives, 
all and every right or cause of action which I now have, or hereaf- 
ter may or ought to have, against the Black Diamond Coal Company, 
or any other company, or person or persons, for or because of or on 
account of any waste or injury committed upon the north half of. 
section eight (8),1n township one (1) north, range one (1) east, Mount 
Diablo base and meridian, according to the United States survey, 
situated in the county of Contra Costa and State of California, or for 
or because of or on account of the taking of coal therefrom, or the 
taking of the rents, issues, profits, or espleas thereof, and any right 
or cause of action for mesne profits which | may now have or here- 
after be entitled to in respect to said land above deseribed against 
any person or persons, company or companies, body or bodies, cor- 

porate or otherwise, whatever. 
ive 


a hae. a-dude devlrotbvomwirwr se Tiuw Ji y* used Bass CO ep sae 
been sectioned and subject to pre-emption since 1864; that said oc- 
cupants (names unknown), if any, have been in occupation for more 
than sixty days, and said lands now belong to the State. 


Witness my hand. ; 
JOHN MULLAN. 


Subseribed and sworn to before me, this 24th day of August, A. 
D. 1868. 
[SEAL. | ; SAM. HERMANN, 
Notary Public. 
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[, John W. Bost, surveyor general of the State of California, do 
hereby accept the above offer, under the following conditions: That 
if such location be made and approved by the United States it 
shall be for the use and benefit of the applicant, on his complying 
with all the conditions and provisions of the act for the location 


and sale of lands belonging to the State, approved March 28th, 1868. ° 


JOHN W. BOST, 


Surveyor General. 


Surveyor general’s office, 25th August, 1868. 


Grant of the Sixteenth and Thirty-Sixth Sections for School Purposes. 
Certificate of Location. 


2355 Location No. 1681. 


aasvusvey WW VE om puted from April 27th, 1869. 


(Endorsed :) Received from John Mullan three hundred and sixty 
dollars, being payment in full of principal and interest for the 
within-described tract of land, county treasurer’s office, 
35 Contra Costa county, first day of April, 1871. 
JOHN R. L. SMITH, 


County Treasurer. 
State Certificate of Purchase—Mullan’s Assignment to Avery. 


For value received, I, the undersigned, hereby transfer and assign 
the annexed certificate of purchase, No. 1955, for three hundred and 
twenty acres of State school land, unto Francis Avery, and I do 
hereby authorize the said Francis Avery to receive a patent from the 
proper authorities for the same. 


JOHN MULLAN. 


STATE OF CALIFORNIA, City and County of San Francisco: 
On this 28th day of March, A. D. one thousand eight hundred 
and seventy-one, personally appeared before me, John Mullan, and 
to me known to be that individual, and acknowledged that he exe- 
cuted the above instrument, and that the same was done freely and 
voluntarily for the uses and purposes therein mentioned. 
In witness whereof I have hereunto set my hand and affixed my 
official seal, this 28th day of March, 1871. 
W. H. CHEEVERS,  [sea..] 
7 : Noatarn Public. 

(Endorsed :) Certificate issued. Patent issued. Grant of the 16th 
and 36th sections for school. purposes. San Francisco land district. 
Location No, 1651. Mt. Diablo meridian. sine s No. 1 north, 


‘range No. 1 east, section 8. Taken in lieu of E, } of section 


239  16,in township No. 2 north, range No. 8 west, Diablo meri- 

dian. Containing 320 acres in lieu of 320 acres located for 
John Mullan. Ree’d and filed 25th August, 1868. Approved 27th 
April, 1869. John W. Bost, surveyor general. 


$ 
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STATE OF CALIFORNIA, SURVEYOR GENERAL’S OFFICE. 
I hereby certify the annexed to be a full, true, and correct copy of 
the original document on file in this office. 
In witness whereof I have hereunto set my hand and affixed my 
official seal this 4th day of August, 1871. | 
[Surveyor Gencral’s Seal.] 
J. W. BOST, 
Surveyor General, 


Per EK. TWITCHELL, Deputy. 


Plaintiff’s counsel then offered in evidence an assignment from 
John Mullan to Francis Avery, plaintiff here, dated March 28, 1871, 
as follows: 

Assigninent to FF. Ave ry. 


(U.S. internal revenue stamps, $2.50, cancelled. | 

Know all men by these presents that I, John Mullan, of the city 
and county of San Francisco, in the State of California, doing busi- 
ness as a real estate agent at No. 712 Montgomery street, in said city, 
for and in consideration of the sum of one dollar in gold coin of the 
United States of America to me in hand paid by Francis Avery, 

formerly of Cincinnati, Ohio, and New York city, now pres- 
240 ~=ently residing at No. 717 Post street,in the city of San Fran- 

cisco aforesaid, the receipt of which sum is hereby acknowl- 
edged, and for divers other good causes and considerations, me 
thereunto moving, have bargained, sold, assigned, transferred, and 
set over, and by these presents do bargain, sell, assign, transter, and 
set over, unto the said Francis Avery, and his legal representatives, 
all and every right or cause of action which I now have, or hereaf- 
ter may or ought to have, against the Black Diamond Coal Company, 
or any other COM pany, OF persoh OF persons, for or because of or on 
account of any waste or injury committed upon the north half of 
section eight (8),in township one (1) north, range one (1) east, Mount 
Diablo base and meridian, according to the United States survey, 
situated in the county of Contra Costa and State of California, or for 
or because of or on account of the taking of coal therefrom, or the 
taking of the rents, issues, profits, or espleas thereof, and any right 
or cause of action for mesne profits which | may now have or lhere- 
after be entitled to in respect to said land above described against 
any person or persons, company or companies, body or bodies, cor- 
porate or otherwise, whatever. 

To have and to hold the above bargained, sold, assigned, and 
transferred rights, privileges, demands, and cause or causes of action 
above recited, as also the above-described premises, to the said Fran- 
cis Avery and his legal representatives, for his and their sole use and 
benefit forever. 

In witness whereof I have hereunto set my hand and seal at the 
said city of San Francisco, this twenty-eighth (285th) day of March, 
A. D. one thousand eight hundred and seventy-one. 


JOHN MULLAN. [seat.] 
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Plaintiff’s counsel offered in evidence, under certificate and seal 
of the Department of the Interior, General Land Office, March 27th, 
1872, signed Willis Drummond, Commissioner of the General Land 

Office, a certified copy of an original letter, addressed by Wil- 
241 7 Dr ummond, Commissioner, to the Governor of the State of 
California, as follows: ; 


Letter from Commissioner of General Land Office to Governor of Cali- 
fornia. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND Orricr, March 27, 1872. 

I, Willis Drummond, Commissioner of the General Land Office, 
do hereby certify that the annexed is a true and literal exemplifica- 
tion of the original now of record in this office. 

In testimony whereof I have hereunto subscribed my name and 
‘aused the seal of this office to be affixed, at the city of Washing- 
ton, on the day and year above written. 


[General Land Office Seal. ] | 
WILLIS DRUMMOND, 
Commissioner of General Land Office. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
W asHineton, D. C., March 14th, 1872, 


His Excellency the Governor of California, Sacramento, Cal. 

Str: Referring to our letter of Sept. 6, 1871, to your predecessor 
in office, requesting him to relinquish the N. } sec. 8, T.1N.,1 
E., supposed to have been erroneously certified to the State, in list 
No. 19 of school indemnity selections, approved January 3, 187], I 
have now to state that from a further examination of the case it is 
found that the allegation of facts as set forth in that letter were erro- 
neous, and that there now appears to be no valid grounds for inter- 
ference on the part of this office in the case. I have, therefore, to 

request that you will return the letter above referred to to 
942 ~—s this office, as the request therein contained is hereby with- 

drawn, and all action by this office, as against the title of the 
claimant under the State subsequent to the certification of the tract, 
is hereby rescinded. 

I have the honor to be, very respectfully, your obedient servant, 

WILLIS DRUMMOND, 


Onermniesioner. | 


243 At a stated term, to wit, the February term, A. D. 1882, 
of the circuit court of the United States of America, of the 
ninth judicial circuit in and for the district of California, held at the 
court-room, in the city and county of San Francisco, on Saturday, 
the, first day of April, in the year of our Lord, one thousand eight 
hundred and eighty-two. 
Present: The Honorable Lorenzo Sawyer, circuit judge. 
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Order Allowing Appeal. 


Tue Unitep States vs. JoHN MuLLAN ef al. 


Now, at this day, on motion of B.S. Brooks, Esq’r, solicitor for the 
defendants herein, it is ordered that an appeal from the decision 
rendered and the decree entered in the above-entitled cause on the 
27th day of February, A. D. 1882, of the February term, A. D. 1882, 
of the circuit court of the United States of America to the Supreme 
Court of the United States, be, and the same is hereby, allowed, and 
that a certified transcript of the pleadings, depositions, evidence, 
stipulations, and proceedings be forthwith transmitted to the Su- 
preme Court of the United States, upon the appellants giving a bond 
in the sum of one thousand dollars. 


244 Bond on Appeal. 


In the Circuit Court of the United States, 9th Cireuit, District of 
California. 


UNITED STATES vs. JOHN MuLLAN ef al. 


Know all men by these presents that we, John A. Benson and 
John H. MeNee, as sureties, are held and firmly bound unto the 
United States in the sum of one thousand (1,000) dollars, to be had to 
the United States, to which payment, well and truly to be paid, we 
bind ourselves and each of us, jointly and severally, and our and 
each of our heirs, executors, administrators, and assigns, firmly by 
these presents. 

Sealed with our seals and dated April 4th, 1882. 

JOHN A. BENSON. [seat 
JOHN H. McNEE. weet 


Whereas the above-named John Mullan and Francis Avery have 
prosecuted an appeal to the Supreme Court of the United States of 
America to reverse the decree rendered in the circuit court of the 
United States for the district of California, entitled “The United 
States vs. John Mullan and Francis Avery:” Now, therefore, the 
condition of this obligation is such that if the above-named John 
Mullan and Francis Avery prosecute their said appeal to effect and 
and answer all costs and damages if they shall fail to make good 
their plea, then this ebligation shall be void; otherwise to remain 

in full force and effect. 
245 JOHN A. BENSON. 
JOHN H. McNEE. 
Unirep Srares oF AMERICA, | 
District of California, j Maes 

John A Benson and John H. MecNee, being duly sworn, each for 
himself says that he is a freeholder and resident of the State of Cali- 
fornia; that he is worth the sum of one thousand (1 000) — over and 
above ‘property exempt from execution, and over and above his 


just debts. 
JOHN A. BENSON. 
JOHN H. McNEE. 
19—203 
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Subscribed and sworn to before me the 4th day of April, A. D. 
1882. ! 


[Seal of S.S. Murfey, N. P.] 
: SAM’L 8S. MURFEY, 
Notary Public. 


(Endorsed :) United States v. John Mullan ef al. Bond. Filed 
April 5, ’82. L. 8S. B. Sawyer, clerk. 


Approved April 4, 1882. 
(Signed) LORENZO SAWYER, 
Circuit Judge. 


246 I, Lorenzo 8S. B. Sawyer, clerk of the cireuit court of the 
United States of the ninth judicial cireutt in and for the dis- 
trict of California, do hereby certify that the foregoing two hundred 
and forty-five written pages, numbered from 1 to 245, inclusive, are 
a full, true, and correct copy of the record and of all proceedings in 
the therein entitled cause, and that the same together constitute the 
transcript on appeal to the Supreme Court of the United States in 
the within-entitled suit. 
Witness my hand and the seal of said circuit court this twenty- 
second day of November, A. D. 1882. 
[The Seal of the Cireuit Court, District of Cala. ] 
L. 8. B. SAWYER, Clerk, 
By J. F. OBEIRNE, 
Deputy Clerk. 


Endorsed on cover: California. C.C. U.S. No. 208. John Mul- 


lan and Francis Avery, appellants, vs. The United States. Filed 12th 
March, 1883. 
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re SUPREME COURT OF Tht UNITED STATES 


OCTOBER TERM, 1885. 


JOHN MULLAN anp FRANCIS ) 
AVERY, Appellanis, 


> No. 200. 


vs. 


THE UNITED STATES. 5 


Appeal from the Circuit Court of the United States 
for the District of California. 


BRIEF FOR APPELLANTS, 


WALTER H. SMITH, 
Solicitor for Appellants. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1885. 


JOHN: MULLAN anp FRANCIS 
AVERY, Appellants, 


No. 2038. 


vs. 


| 
| In Equity. 
i 
| 
J 


THE UNITED STATES. 


Appeal from the Circuit Court of the United States 
for the District of California. 


STATEMENT OF THE CASE. 


The United States, on the 9th of July, 1878, filed its bill 
in equity, in the Circuit Court of the United States for the 
District of California, against John Mullan and Francis 
Avery, the appellants, to set aside the listing to the State 
of California, by the Secretary of the Interior, of the north 
half of section 8, Township 1, east, Moant Diablo Meridian, 
situated in Contra Costa County, California, and also to set 
aside a patent for said premises, issued by the State of Cal- 
ifornia to the defendant Avery. 

The bill alleges that said tract was mineral land, contain- 
ing coal and other minerals, and that it was erroneously and 
wrongfully listed to the State, on the 30th of January, 1871, 
as a school indemnity selection in lieu of the east hall of 
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Section 16, Township 2, North Range 8, West Mount Dia- 
blo Meridian, which last named tract had been lost to the 
State, being included in a valid private grant; that the de- 
fendant Mullan had applied to the Surveyor-General of the 
State, on the 25th of August, 1868, to purchase said first 
named tract, under the provisions of the act of California 
providing for the sale of the lands belonging to the State, 
approved March 28, 1868; that said Surveyor-General, on 
the 27th of April, 1869, duly certified that he had located 
as a portiou of school lands belonging to the State said 
north half of Section 8, in lieu of said east half of Section 
16; that the said Surveyor-General, May 21, 1869, issued 
to the defendant Mullan a certificate of purchase for said 
north half of Section 8; and that afterwards, and on appli- 


cation of the agent of the State, the United States listed . 


said tract to the State in list No. 19 of California School 
Indemnity Selections, dated January 3, 1871. 

That the defendant, Mullan, on the 28th of March, 1871, 
assigned, in writing, his said certificate of purchase to the 
defendant, Francis Avery, and all his right of action against 
the corporation, known as the Black Diamond Coal Mining 
Company, for taking coal out of ore from said north half of 
section 8; that said assignment was merely colorable, and 
that thereafter, both Mullan and Avery conspired together 
to obtain a patent from the State; that they well knew 
that said north half of section 8 was mineral and coal land. 
and not agricultural; and that a patent was issued by the 
State, to Avery, for the same on the 6th of April, 1871. 

The bill further charges that the State of California 
claimed to select and locate said north half of section 8, un. 
der the Act of Congress, approved March 38, 1853, and that 
it, the said State, did by its agents and officers, falsely repre- 
sent and pretend that the tract located and selected as afore- 
said, was subject to such location and selec:ion, under the 
laws of the United States, and that upon such representa- 


a 


' 
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tion, said State did procure wrongfully and tothe fraud and 
injury of the United States, the listing of the same, by the 
United States, to the State of California ; that the Depart- 


‘meat of the Interior relied upon said representations and 


pretences and erroneously supposed, and was induced to be- 
lieve that said tract was subject to location and selection by 
the State, whereas all and singular said representations 
were false and untrue in point of fact, and so known to be 
false and untrue by the officers and agents of the State 
making the same. 

The bill charges that said north, half of section 8, was 
double minimum land, being an even section on the line 
of the Central Pacitic Railroad, and that the selection, loca- 
tion and listing of said tract was done unadvisedly, through 
inadvertence and mistake, and without color of law, because 
the land was mineral land, containing coal and other 
minerals, and known to be such by Mullan and the Sur- 
veyor-General ; and because the land was surveyed in March 
1864, by the United States Deputy Surveyor, without 
authority of law, the act of March 8d, 1853 only authoriz- 
ing the township lines to be surveyed; and because said 
tract was then in the possession of the Black Diamond Coal 
Mining Company, which had a subsisting valid claim to 
the same, under the Act ot March 3d, 1865, all of which 
was well known tothe said Mullan and Avery ; that their 
object in procuring the listing and patent was only and 
solely to obtain a colorable title to said land, under which 
to harrass said Black Diamond Coal Mining Company by 
the institution of vexatious and expensive suits, in the courts 
of the State, for the possession of said premises and improve- 
ments, and to extort from said company large sums of 
money as damayes for coal extracted and removed from the 
same; that they did bring and maintain an action of eject- 
ment for said premises and recovered the possession thereof 
in June 1877; and that action at law is now pending 
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against said company for a large sum of money, to wit: $3,- 
000,000, for coal alleged to have been removed from said 
land. 

The bill prays that the listing of said lands may be de- 
creed to have been obtained by fraud and declared null and 
void ; and that the patent for said land from the State may 
be adjudged and decreed to have been obtained by fraud 
and mistake and declared null and void, and that an in- 
junction may be allowed during the pendency of the suit, 
and for general relief. 

The defendants demurred to the bill, which, being over- 
ruled, they filed their answer on the 18th of November, 
1878. 

They denied that the said north half of section 8 was pub- 
lic land when the bill was filed; they denied that the same 
was mineral !aud, or double minimum land, They admit- 
ted that there had been a bed of coal in a portion of the 
land which the Black Diamond Cval Mining Company had 
mostly removed before the land was listed to the State. 
They admitted the listing of the land to the State, but deuied 
that it was done wrongfully or erroneously, or under the 
circumstances stated in the bill. They denied that Mullan 
knew that the land was mineral, or that. he designed or con- 
trived to obtain the same unlawfully or fraudulently. They 
admitted the application to purchase and the issuing of the 
certificate of purchase, and the listing by the United States. 
They admitted the assignment by Mullan to Avery, but 
denied that it was colorable or without consideration. They 
denied that either of them knew that said land was mineral. 
They alleged that the whole of it was agricultural in its 
nature and quality, and could be used for agricultural pur- 
poses. They admitted the issuing of the patent, by the 
State, to Avery. 

They denied that the agents or officers of the State made 
any false pretences or procured said listing wrongfully or to 
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the fraud or injury of the United States, or that the Depart- 
ment of the Interior was induced to act upon any false rep- 
resentations or pretences, or that it had no authority to list 
said land, or that it did so through inadvertance or mistake. 
They admitted that the Black Diamond Coal Mining Com- 
pany was in possession of said land when Mullan applied to 
purchase, but denied that it had any right to enter upon or 
hold possession of the same, either under the act of March 
8, 1865, or any other act or law, and alleged that it was a 
mere trespasser upon the same. They denied the allegations 
in the bill that they had acquired title for the purpose of an- 
noying the said Black Diamond Coal Mining Company. 
They admitted the recovery of possession by an action of 
ejectment as alleged. 

‘They denied that said tract was classed as coal land by 
the United States Surveyor. They admitted the pendency 
of a suit to recover damages from the said Black Diamond 
Coal and Mining Company. 

They denied. that this suit was instituted or prosecuted 
under the authority of the United States, but alleged that it 
was brought for the benefit and at the instance of said Black 
Diamond Coal and Mining Company, and at its costs, and 
that the said compaay bad “no right, title, or interest or 
estate, legal or equitable, in the said tract of land.” 

They alleged that the questions involved were questions 
of fact, and that they had been examined and determined in 
the Interior Department; that they were brought to its at- 
tention more than six years ago at the instance of the said 
Black Diamond Compauy, and were fully considered and 
finally determined in favor of the validity of said listing, on 
the 14th of March, 1872, and that said decision has never 
been appealed from and is in full force. 

They alleged that the Black Diamond Company had, on 
the 13th of May, 1865, through its Secretary, Frank Bar- 
nard, applied in the name of said Barnard, for the selection 
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and location of said north half of section 8, and that the ap- 
plication was received and filed in the office of the Surveyor 
General of the State and approved by him, but through the 
laches of the said company in not paying for the same as 
required by the State law, the right was forfeited on the Ist 
day of October, 1865, and thereafter the said tract was 
open to purchase by all citizens of the State; and they al- 
leged that the said company, having procured said land to 
be selected by the State was estopped from alleging that the 
same was not open to such selection or not lawfully selected 
by the State. 

They denied that the said Mullan had ever seen said land, 
when he purchased the same, or that he knew that said 
Black Diamond Company had, or pretended to have, any 
claim to the same, or that there was any fraud or misrepre- 
sentation or confederacy whatever. 

They alleged that Avery, at the time of his purchase 
from Mullan, had no knowledge that the Black Diamond 
Company claimed any interest in said land. 

They alleged that the whole of said township 1, north 
range 1, east Mount Diablo meridian was sectionized when 
it was surveyed in 1864, except a small portion which was 
mountainous and worthless, and that nearly all of said sec- 
tionized portions and being immediately contiguous to the 
tract here in controversy had been conveyed by the United 
States to divers parties; some to the Western Pacific Rail. 
road, some to pre-emptors, some to locators of military 
bounty land warrants, some to homesteaders, and some to 
locators of school land warrants and agricultural college 
scrip. 

They denied all fraud, combination, &c. 

A replication was filed December 2d, 1878. 

The case was heard at the February Term, 1882, and re- 
sulted in a decree for the plaintiff setting aside the listing 
and the patent. 
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Assignment of Errors. 


I. The Court erred in holding that the bill could be 
maintained in the name of the United States, and that it 
was prosecuted and controlled by the Attorney General. 


II. The grounds for relief set forth in the bill were not 
proved, 


III. The Court erred in holding that the proceedings in 
the Land Department were not conclusive and final. 


IV. The Court erred in holding that the acts of June 1, 
1864 and March 3, 1865, withdrew the land from State se- 
lection. 


V. The decree should have been for the defendants. 


I. The bill ought not to be maintained in the name of: the 

‘nited States. 

It is not shown, on the face of the bill, that it is brought 
by authority of the Attorney General. It commences 
thus: “The United States of America, by Philip Teare, 
United States Attorney in and for the District of Califor- 
nia.” True, it is signed “Charles Devens, Attorney General, 
by Philip Teare, United States Attorney for the District of 
California.” “Hoyt & McKee, Special Attorneys and of 
Counsel.” 

It is submitted that the bill does not show upon its face 
that it is filed under the supervision and authority of the 
Attorney General. If we look outside of the bill and into 
the record, we find just what the authority given by the 
Attorney General was. His letter to the U.S. District 
Attorney is found in the answer of defendants (Record, p. 
24). It is as follows: 
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“ DEPARTMENT OF JUSTICE, 
“ WASHINGTON, June 18, 1878. 


“ JoHN M. CoGLANn, Esq, U.S. Attorney, San Francisco, Cal, 


“Sir: I have received from the Sec’y of the Interior, 
in a letter of the 7th inst., an application from Messrs. 
Hoyt & McKee, of San Francisco, on behalf of the Black 
Diamond Coal Company, for permission to use the name 
of the United States in a suit to declare void the title of 
the State of California to the north 4 of section 8, in town- 
ship 1 north, range 1 east, Mount Diablo meridian, Cal. 

“ After considering the facts in the application, in con- 
nection with the views of the Secretary of the Interior, I 
have concluded that the application should be granted, and 
I have therefore to-day informed the representative of the 
company that such suit may be brought, upon the under. 
standing that any and all costs and expenses in the matter 
shall be defrayed by the applicants, and that the proceedings 
shall be subject to the direction and control of the Attor- 
ney General, in order that the interests of the Government 
may be fully protected and justice done to any and all par- 
ties interested. 

“Very respectfully, CHAS. DEVENS, 
“Aitorney General.” 


This letter is proved to be a true copy of the original by 
the testimony of District Attorney Teare. (Record, p. 108.) 

This Court has used language, in reference to the bring- 
ing of suits in the name of the United States to set aside 
land patents, without the express direction of the Attorney 
General, which cannot well be misunderstood. In United 
States vs. Throckmonton, 98 U.S., 70, it said : 


“There is another objection to the bill, which though 
not going to the merits, is, in our opinion, equally fatal 
to it in its present shape. We are all of opinion that, 
unless by virtue of an Act of Congress, no one but the 
Attorney General, or some one authorized by him, can 
bring a suit to set aside a patent issued by the United 
States. . . . It would be a very dangerons doc- 
trine, one threatening the title to millions of acres of 
land held by patent from the Government, if any man 
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who has a grudge ora claim against his neighbor can, 
by indemni/yinyg the Government for costs, and furnish- 
ing the needed stimulus to the District Attorney, insti- 
tute a suit in cliancery in the United States to declare 
the patent void.” 


And in United States vs. Minor, 114 U. S., 244, this 
Court said : 

“If by the case as made by the bill, Spence’s claim 
had covered all the land patented to Minor, it would 
present the question whether the United States could 
bring this suit for Spence’s benefit.” 


That, I submit, is precisely the case made by the bill in 
this case. It is, upon the plainest admissions, made in the 
letter of the Attorney General, a suit solely for the benefit of 
the Black Diamond Company, and at its costs. Ought the 
United States to lend itself to such a proceeding? 

Adopting the suggestion made in the Miner case, it is 
easy to say no. 

I think that answer ought to be intensified when we look 
into the case made by the evidence. The record shows that 
this Black Diamond Company did not have at the time this 
suit was brought, nor since, one particle of legal or equitable 
title to the premises in controversy. We then have a case 
where the United States is prosecuting a suit to set aside a 
patent on the application, and at the expense of a party that 
absolutely has no interest whatever in the premises in contro- 
versy. If this is so, surely the United States is out of its 
proper sphere. It isso. The answer denies that the Black 
Diamond Company has any interest whatever, If it has, 
the burden to prove it is upon the company, and the proof 
could be easily made. The only laws under which it could 
acquire an interest in coal lands are those of June 1, 1864, 
13 Stat., 343, Sec. 1, and March 3, 1865, do. 529, See. 1. 

By the former, the President was authorized to cause 
tracts containing “coal beds or coal fields” to te offered at 

2s 


By the latter “Cl, any citizen of the United States who, 
at the Passage of the act (March ®, 1865) was in the busi. 
hess of Lona fide actual cog] mining on the public lands (not 
reserved for Public uses by the President oy the United 
States) for PUrposes of commerce could, upon making proof 
Satisfactory to the register and receiver ty that effect enter,’ 
8Cording to legal su b-divisions a {uantity of land, not ex. 
ceeding 160 4cTes, to embrace his improvements and min. 
ing Premises, at the Minimum Price of twenty dollars per 
acre ; Provided, that when the premises Were already sur. 
veyed, the Citizen should make a sworn, declaratory State- 
ment descriptive of his tract and Premises, showing the ex. 
tent and character of his improvements, and file the same 
Within six Months from the date of the act, and make proof 


Its right to enter 160 acres of Said 320 acres Was forfeite - 


at the expiration of eighteen Months from the date of saiq 


Company Wa8s not even jn Possession of the Premises ‘I'he 
defendants were then in Possession, under a Judgment in 
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expense of a company that had not and has not a particle of 
right or title, legal or equitable, to the premises included in 
the patent. 

I do not believe that this Court will sanction any such 
proceeding. If it does, then any stranger to the title whose 
heart might be filled with malice towards his neighbor, 
would be able to annoy and vex him by procuring the 
officials of the United States to bring a suit in the name of 
the United States, and at his own cost, to set aside the 
patent for the home on which he lived, and if it should 
turn out that there was some defect in the proceeding this 
Court would be bound to set aside the patent. 

The Court will certainly pause before it establishes such 
a doctrine. 

In the Throckmorton case it is well said: 


“In so important a matter as impeaching the grants 
of the Government under its seal, its highest law of- 
ficer should be consulted, and should give the support 
of his name and authority to the suit. He should also 
have control of it i every stage, so that if at any time 
during its progress he should become convinced that 
the proceeding is not well founded, or is oppressive, 
he may dismiss the bill. . . . It does not appear 
that he, or hissuccessors, have ever given the slightest 
attention to the case. In theargument of it before us 
no officer of the Government appeared.” 


So it may be said in this case. With the exception of 
writing the letter above quoted, the Atiorney General has 
had no connection with the case. Hoyt & McKee, 
whose names are signed to the bill, are the persons who ap- 
peared before the Attorney General as the attorneys of the 
Black Diamond Company and obtained permission to bring 
this suit. All the evidence in the case was taken in the 
absence of the United States District Attorney (except his 
own deposition), and by Mr. W. H. L. Barnes, who appear- 
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ed as counsel for the United States and signed all of the 
stipulations in the case except those that the practice re” 
quired should be signed by the District Attorney. Record, 
pages 49, 59, 72, 75, 82, 85, 91, 101, 106, 107, 108, 124, 
125. He appeared for the company before the Commis- 
sioner ofthe General Land Office and I-am informed that 
he argued the case in the court below, and that the Dis- 
trict Attorney did not. 

I presume that it will not be denied that he is the attorney 
of the Black Diamond Company. Who will appear in this 
Court in the argument of the case on the part of the United 
States I am unable to state. All I know is that thus far 
no officer of the Government has entered his appearance in 
the case. I think I may safely say that the case has been 
managed and controlled hitbert» by the Black Diamond 
Company, and that the connection of the Attorney-General 
with it has been colorable rather than real, and that the 
Black Diamond Company has endeavored to connect the 
Attorney-General with it, just enough to escape the con- 
demnation pronounced by this Court in the Throckmorton 
case. 

I verily believe that the Attorney-General would never 
have consented to bring this suit if he had known that the 
Black Diamond Company had no claim or right to the 
premises whatever. 


IL, The yrounds for relief set forth in the bill have not 
been proved. 


Those grounds are that the agents and officers of the 
State, by false and fraudulent representations procured the 
officers of the United States to list the land in controversy 
to the State; that the officers of the Interior Department 
relied upon those representations, and were induced thereby 
to list the same; that they acted through inadvertance and 
mistake, and that the land was mineral land and double 
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minimum, and not subject to selection by the State, and 
that Mullan and Avery knew it. 


In the first place as to the false and fraudulent represen- 
tations. ‘There is no testimony whatever to sustain them. 
No person made any false representations, and no one was 
‘deceived by them. With the first selection made by the 
State for these premises the defendants had nothing to do. 
The land had been surveyed in 1864, long before the de- 
fendants had any connection with it. There is no evidence 
that the Deputy Surveyor who ran the lines, or the Sur- 
veyor-General who approved of the plats, was approached 
by any one or in any way interferred with or influenced in 
the regular discharge of his duty, or that he did not in all re- 
spects conduct himself and his survey as the law directs. 
There is no evidence that any of the State officers, who 
were charged by law with duties relating to State selections 
acted improperly. There is no evidence that any of the 
United States officers, who were required to pass upon State 
selections acted improperly, or that any effort was made by 
any one to irduce them to act improperly. In brief so 
much of the bill as charges improper conduct or motives, or 
fraud, or false or fraudulent representatives utterly fails in 
the proof. 

The answer denies that the land was double mini- 
mum, and there is no proof that it was. There is no evi- 
dence that Avery knew the land was coal land at the time 
of his purchase,and the evidence that Mullan knew it is very 
slight. It consists of his statement that he knew there was 
coal in the neighborhood. The only possible ground for the 
bill to rest upon is that the officers made a mistake—an in- 
nocent mistake—in selecting, locating and testing the land 
as public land when in fact it was as is alleged—mineral 
land and not subject to location; and that brings me in the 


14 


second place, to the inquiry whether they did make such 
mistake, and whether the land is in point of fact mineral. 

How are government officers who are charged with the 
disposition and sale of the public lands to know whether 
given tracts are subject to disposition under general laws, or 
are mineral ? 

They cannot be expected to make a personal examination 
and to act upon personal knowledge. ‘They must act upon 
the means of information which the law has placed in their 
reach, and that is the field notes and plats and surveys made 
by the sworn officers of the United States. It is the duty 
of those officers to'designate the mineral tracts on their plats 
and their field notes, and to refuse to sectionize lands that 


are mineral. 
The statute requires : 


“Seventh. Every surveyor shall note in his field 
book the true situations of all mines, salt licks, salt 
springs, and mill seats which come to his knowledge; 
all water courses over which the line he runs may pass ; 
and also the quality of the lands. Rev. Stat., Sec. 
2395. 

“ Kighth. These field books shall be returned to the 
Surveyor General, who shall cause therefrom a descrip- 
tion of the whole lands surveyed to be made out and 
transmitted to the officers, who may superintend the 
sales.” Do. 


The statute provides that: 


“The printed manual of instructions, prepared at the 
General Land Office, and bearing date February 22, 
1855, the instructions of the Commissioner of the Gen- 
eral Land Office, and the special instructions of the 
Surveyor General, where not in conflict with such 
printed manual, or the instructions of the Commis- 
sioner, shall be taken and deemed a part of every con- 
tract for surveying the public lands.” (Rev Stat., Sec. 
2399.) 
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The manual of instructions referred to contains, under the 
head of “summary of objects and data required to be 
noted,” the following : 


“14. Coal banks or beds, peat or turf grounds, min- 
erals and ores, with particular description of same as to 
quality and extent and all diggins therefor, also salt 
springs or licks. All reliable information you can ob- 
tain respecting these objects, whether they be on your 
immediate line or not, is to appear in the general de- 
scription to be given at the end of the notes.” (Manual 
Surveying Instructions, p. 18.) 


When we look at the survey of the land in question, we 
find that the surveyor did not regard it as mineral land. 
He made his survey, examined the land, went into the 
works of the Black Diamond Company, and then reported 
that the land was rolling land, second and third-class. He 
returned it as agricultural land. He noted coal mines on 
one 40-acre tract. (Record, p. 118.) Upon such a state of 
the case the officers of both Governments, State and Na- 
tional, and purchasers, had a right to treat the land as non- 
mineral, and to make their selections, locations, and listings 
accordingly. All lands which contain mineral are not 
mineral lands in the eye of the law. Vast tracts in California 
contain more or less minerals. Mineral landsare those that 
in fact contain valuable minerals, and have been withdrawn 
from sale by the action of the proper officers of the Govern- 
ment, and that fact is shown by their plats. 

It is not every kind of mineral that may be found in land 
that makes it mineral land in contemplation of law. Iron 
is a mineral, but land containing iron in great quatities was 
not prior to 1872, regarded as mineral land. Coal is a 
mineral, but I shall undertake to show that lands containing 
coal have not not been regarded, in the legislation of Con- 
gress as mineral lands. Coal underlies large tracts in Ohio, 
Indiana, Illinois, Lowa, Kentucky, Missouri, and Kansas, 
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and yet all of these tracts have been disposed of by the 
Land Department and treated by Congress as non-mineral 
lands. The first legislation of Congress that raises a doubt 
upon the subject is the act of July 1, 1864, 18 Stat., 343, 
before quoted. That is a peculiar act and somewhat diffi- 
cult of construction. The first section alone relates to coal 
land; the remainder to town sites. This is its language: 


“ Be it enacted, &c., That where any tracts embracing 
coal-beds or coal fields, and which as ‘mines’ are ex- 
cluded from the preemption act of 1841, and which 
under past legislation are not liable to ordinary pri- 
vate entry, it may be lawful for the President to cause 
such tracts, in suitable, legal subdivisions, to be offered 
at public sale to the highest bidder, after public notice 
of not less than three months, at a minimum price of 
twenty dollars per acre, and any lands not thus dis- 
posed of shall thereafter be liable to private entry at 
said minimum.” 


If counsel can find any coal lands that meet this descrip- 
tion, I should like to have them pointed out. What I want 
is lands that fill this bill. “That where any tracts embrac- 
ing coal-beds or coal fields, and which as ‘mines’ are ex- 
cluded from the pre-emption act of 1841.” 

At the time this act was passed, the pre-emption act had 
been in force for twenty-three years, and millions upon mil- 
lions of acres of the public lands disposed of under it, and 
in not a single case had coal lands been excluded from its 
operation. 

So, too, in regard to the other clause, “ and which, under 
past legislation, are not liable to ordinary private entry.” 
Where do you find such lands? Coal lands had always 
been liable to ordinary private entry, and under the “ past 
legislation ” from the commencement of our public land sys- 
tem, had been sold at private entry without question, or so 
much as a doubt being raised as to the propriety of such 
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sale. If there are any such lands as this act recites, and the 
President can find them, he may cause them to be offered 
at private sale, and no harm will be done. 

Subsequent legislation satisfactorily shows that Congress 
did not understand that mineral laods included coal lands 
The 4th Section of Act of July 2d, 1862, amended July Ist, 
1864, granting lands to the Central Pacific Railroad, de- 
clared that the use of the term mineral should not include 
land containing coal or iron. (13 Stat., 358). 

The coal land Act of March 3, 1865, gave certain citi- 
zens the right to acquire coal lands at twenty dollars per 
acre. The mineral acts fixed the price of mineral lands at 
$2.50 and $5.00 per acre, as is well-known. 

This fact shows that Congress did not regard coal lands 
as mineral lands. 

Its understanding of what was mineral is plainly shown 
in the Act of July 26, 1866, 14 Stat. 251. The first sec- 
tion provides that the “ mineral lands of the public domain,” 
both surveyed and unsurveyed, &c. The second section 
provides for the patenting of ‘“‘a vein or lode of quartz, or 
other rock in place, bearing gold, silver, cinnabar or copper.” 
Section 10 provides: “that wherever prior to the passage 
of this act upon the lands heretofore designated as mineral 
lands which have been excluded from sale, there have been 
homesteads made, upon which there have been no valuable 
mines of gold, silver, cinnabar or cojyper discovered, and 
which are properly agricultural lands, the land settlers or 
owners shall have a right of pre-emption,” &. The Court 
will bear in mind that this was the first law that declared 
that all mineral lands are open to occupation, and it con- 
fines the minerals to gold, silver, cinnabar and copper. 

It would seem that Congress must have considered these 
as the minerals, and mineral lands those only which con- 
tained them. 

The 11th section of the same act provides that-- 
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“The Secretary of the Interior may designate and set 
apart such portions of the said lands as are clearly 
agricultural lands,” 


This implies that the Secretary may, from the lands which 
have been reserved as mineral, set apart those that are clearly 
agricultural. There is nothing said about coal. 

So, in the “act to quiet land titles in California,” passed 
July 28, 1866, 14 Stat., 218. In section 7 it is— 


“ Provided that the right to purchase, herein given, 
shall not extend to lands containing mines of gold, stl- 
ver, copper and cinnabar.”’ 


Here, too, nothing is said about coal lands. 

The act of July 4th, 1866, concerning lands granted to 
the State of Nevada and regulating State selections, provides 
that only— 


“Lands valuable for mines of gold, silver, quicksil- 
ver, or copper shall be reserved from sale.” 
14 Stat., 86. 


Did Congress intend to make one rule for Nevada and 
another for California ? 

Other acts of Congress might be cited showing what was 
considered mineral lands, but it seems to me that it is un- 
necessary to refer to them, and that it is fair to conclude 
that coal lands were not considered mineral lands. 


Ill. The question whether these lands are mineral w a 
question of fact, andit has been before the Land Department 
and determined by wt, and the United States are concluded by 
that decision. 

The record shows that the right of the State and the 
Black Diamond Company was before the Commissioner of 
the General Land Office, and that all the questions now 


so tons 


oe oo Se — 


oO OR" 


—— ow —_ 


19 


made were made before him, and that he finally adjudicated 
in favor of the State selection. Record, pp. 125-129. 

T'bis decision has never been appealed from or set aside. 
It stands to-day as the final determination of a tribunal 
which has been created to determine just that class of ques- 
tions. It is tinal. That has been determined by numer- 
ous authorities, some of which I will proceed to quote, not 
because this court is not familiar with them, but for the 
purpose of easy reference : 


“The acts of Congress have given to the registers. 
and receivers of the Land Office the power of deciding 
upon claims to the right of pre-emption; that upon 
these questions they act judicially; that no appeal 
having been given from their decision, it follows as a 
consequence that it is conclusive and irreversible. 
Wilcox vs. Jackson, 13 Pet., 513. 

“If, therefore, they acted within their powers as 
sanctioned by the Commissioner, and within the law, 
and the decision cannot be impeached on the ground 
of fraud or unfairness, it must be considered final. 
Lytle vs. Arkansas, 9 How., 333. | 

“That their decision upon the facts, which must be 
the foundation of their action, unaffected by fraud or 
mistake, is conclusive in the courts.” Johnson vs. 


Tousley, 18 Wall, 73. 


“Tt is a rule resting on reason and authority, that 
in the absence of fraud, or fraudulent imposition, on 
the officers of the land department, their determination 
of matters of fact is not open to revision in the courts. 
* * * * They may err in their judgment as to 
the weight of testimony, or may decide directly against 
the evidence, but no appeal lies to the courts to correct 
such errors.” 


Hosmer vs. Wallace, 47 Cal., 471. 


“The courts will not pass upon the sufficiency of the 
evidence upon which the decision of the land officers 
was based in each case, but it must be shown that their 
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decision was induced by fraudulent practices of the 
defendant, whereby the plaintiff was deprived of his 
right to pre-empt.” 

Burrell vs. Hard, 48 Cal., 223. 


“The proposition is too well settled to require a 
citation of authorities, that the decisions of the land 
department upon questions of fact are not subject to 
review by the courts.” 


Powers vs. Leith, 58 Cal., 713. 


“ Under the Act of Congress of July 23. 1866, * * 
* * ~¢ the land department, in the case of a pur- 
chaser from the State, decides in favor of the regularity 
and validity of these proceedings, and lists the land over 
to the State, * * * * — the decision is conclusive 
as against the United States.” 


Wilkinson vs. Merrill, 52 Cal., 424. 


“ But for mere errors of judgment upon the weight 
of evidence in a contested vase before them, the only 
remedy is by appeal from one officer to another of 
the department, and, perhaps, under special circum- 
stances, to the President.” 


Shepley vs. Cowan, 91 U.S., 340. 


“The Supreme Court of Nebraska holds that the 
land department decided this question of fact errone- 
ously, and that Stark never filed or made the former 
declaratory statement that he was a qualified pre- 
emptor for the laud patented to Van Pelt, and decrees 
a conveyance to him by Baldwin of the legal title 
vested by patent.” 


Stark vs, Baldwin, 7 Neb., 114. 


“Tt has been so repeatedly decided in this Court, 
in cases of this character, that the Land Department is 
a tribunal appointed by Congress to decide questions 
like this, and when finally decided by the officers of 
that Department the decision is conclusive everywhere 
else as regards all questions of fuct, that it is useless to 
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consider the point further. Where fraud or imposi- 
tion has been practiced on the party interested, or on 
the officers of the law, or where these latter have 
clearly mistaken the law of the case, as applicable to 
the facts. Courts of Equity may give relief; but they 
are not authorized to re-examine into a mere question 
of fact dependent on conflicting evidence, and to review 
the weight which those officers attached to such evi- 
dence. Johnson vs. Towsley, 18 Wall., 72 ; Gibson vs. 
Choteau, Id., 92; Shepley vs. Cowan, 91 U. S., 330; 
Margeny vs. Frisbie, 101 Id., 478 ;” 


Baldwin vs. Stark, 107 U. S., 465. 


In the present case the question whether the land was 
mineral, (assuming that coal lands are mineral lands,) was 
one of fact dependent upon various considerations such as 
the extent of the coal. The comparative value of the land 
for coal or for agriculture, how much coal must exist to 
make it coal land, the character of the coal, to what extent 
the deposit had been worked out and the like. The ques- 
tion was one about which different persons might honestly 
differ, and that shows the propriety of the rule as to the 
conclusiveness of the decision of the Land Department, for 
there should be a point at which litigation must forever 
cease. 

The case of the United States vs. Minor, 114 U.S., 283, 
is not in conflict with doctrines announced in the foregoing 
cases. In that case the United States brought suit to set 
aside a patent for 160 acres of land patented to Minor under 
the pre-emption law. It was shown that the patent was 
obtained by fraud and perjury; that Minor had never been 
on the land or performed a single act required by law to 


‘be performed. 


Mr. Justice MILLER, in delivering the opinion of the 
Court, said : 


“Here no one question was in issue, no issue at all 
was taken. No adversary proceeding was had. No 
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contest was made, the officers, acting on such evidence 
as the claimant presented, were bound by it and by 
the law to issue the patent.” 


And in commentating on the case of Vance vs. Burbank, 
he said: 


“In such a case where there was full hearing rehear- 
ing, and issues made and tried the observation of the 
Court, that the decision of the proper officers of the 
Department is in the nature of a judicial determination 
of the matter in dispute is, well founded. It has 
been often said by this Court that the land officers 
are a special tribunal of a quasi judicial character, 
and their decision, on the facts before them, is conclu- 
sive. And we are not now controverting the princi- 
ple that where a contest between individuals, for the 
right to a patent for public lands, has been brought be- 
fore these officers, and both parties have been repre- 
sented and had a fair hearing, that those parties are con- 
cluded as to all facts thus in issue, by the decision of 
the officers. But in proceedings like the present, 
wholly ex parte, no contest, no adversary proceedings, 
no reason to suspeet fraud, but where the patent is the 
result of nothing but fraud and perjury, it is enough to 
hold that it conveys the legal title, and it would be 
going quite too far to say that it cannot be assailed by 
a proceeding in equity and set aside as void, if the 
fraud is proved and there are no innocent holders for 
value.” 


VI. The acts of 1864 and 1865 did not withdraw coal 
lands from the right of the state selection, and the state be- 
came vested at the time of the selection. 

Neither of these acts declared that coal-beds or veins 
were mineral lands or that étate relations could not be made 
of them. The act of 1853 clearly gave the right to the 
state to select coal lands. ‘This right will not be presumed 
to be taken away. ‘The intention to deprive the state of it, 
ought to be clear. 
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The right of selection became fixed at the date of the 


survey. 
Sherman vs. Buick, 93 U.S., 214. 


The title became perfect when the state locating agent 
notified the Surveyor General of the selection. 
Lessenir vs. Price, 12 How., 60; 
Huff vs. Doyle, 93 U.S., 562. 


The Black Diamond Company is entitled to no special 
consideration in this case. It was a naked trespasser on the 
Jand. It has worked out all the coal and removed its im- 
provements, and now, whenit has not a shadow of a legal 
right to the premises, it seeks to have the patent issued to 
these defendants, by the proper department, after a full and 
fair hearing, set aside and held for naught; and its object 
in so doing is to make a defense to a civil suit now pending 
against it. | | 

In conclusion, let me inquire why should the United 
States set aside this patent? 

If it should be set aside and the land should turn out to 
be coal land it would be open to the first taker at not less 
than ten dollars an acre, if more than fifteen miles from a 
completed railroad, and not more than twenty dollars if 
within fifteen miles of such road. Act of March 3, 1878, 
17 State 607, Rev. Stat, sec. 2847. And the government 
would be under obligation to furnish the State with an- 
other half section of public land. I submit that the in- 
terest of the United States is not of such a character as to 
require that the decree prdyed for should be granted. 

The grounds on which like cases have heretofore been 
maintained are two-fold. First, where the Government was 
under obligation to convey the land to some third person, 
and it had put it out of its power to doso because of having 
patented it to some one who was not entitled thereto; and 
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second, where the conduct of the grantee had been so 
grossly fraudulent, as to require on the score of public 
policy, that he should be made an example of and deprived 
of the facts of his wrong doing. The Minor case was of this 
character. The present case has none of these elements. No 
one has any claim upon the land, and the defendants have 
not been guilty of any fraud. 

It is beneath the dignity of this great and powerful na- 
tion, with fifty millions of people and fifty billions of money, 
to allow a suit to be brought, at the expense and cost of a 
third party, against two of its loyal subjects. 

WALTER H. SMITH, 
Solicitor for Appellants, 
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The object of this bill is to have decreed that 
the north half of section 8 in township 1 north, 


range number 1 east, Mount Diablo meridian, 
situate in Contra Costa County, in the State of 
California, containing 320 acres, was erroneously 
and without authority listed to the State of Cal- 
ifornia by the Secretary of the Interior in the 
room of, and as an indemnity for, the east half of 
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section 16, township 2 north, range 8 west, Mount 
Diablo meridian, and, as a consequence, that the 
patent issued thérefor by the State to 


the de- 
fendant Avery is null and void. 


The case, disembarrassed of unnecessary de- 
tail, is simply this: The act of 3d March, 1853, 
entitled “‘An act to provide for the survey of the 
public lands of California, the granting of pre- 
emption rights therein, and tor other purposes ” 
(10 Stat., p. 244), extends (section 6) the pre- 
emption laws of the 4th September, 1841, “ with 


all the exceptions, conditions, and limitations 


therein, except as is herein otherwise provided,” 
to the public lands of California, whether sur- 
veyed or unsurveyed, except sections 16 and 36, 
which were reserved for school purposes, and 
lands otherwise reserved or cove 


red by foreign 
grant, and mineral lands. 


By the 7th section of this act it js provided 
that if it shall fall out on survey that one or both 
of any section 16, or 36, or any part thereof, has 
or have been settled upon or reserved for public 


uses or taken by private claims, then the State 
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may have other equivalent public land under 
the provisions of the act of May 26, 1826, sub- 
ject to the approval of the Secretary of the In- 


terior. 


The claim of the State to the extent of one- 


half part of a gection (16) having been anticipated 


in some way, We State selected the half section 


covered by the Batent as indemnity. 


It turns out, however, that the half section 
thus selected, was mineral land containing large 
deposits of coal, and that before and at the time 
of the selection and listing and issuing of the 
patent a company was engaged in taking coal 


from the land on a large scale. 


_ Whether the patentee or his equitable assignor, 
the defendant Mullan, actually knew the fact, is 
not clear, but that such was the case is firmly 
established by the testimony, as the circuit judge 
says in his opinion (R., p. 130). 

The question involved in the cause is one of 


authority. If the land in question was reserved 


by the United States from entry or school pur- 
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poses, the State acquired no title and her patent 
conveyed nothing and constitutes a cloud on the 
Government title that should be removed. 


In this view of the case an analysis of the de- 
fendants’ answer becomes entirely unnecessary. . 


On 29th March, 1882, a decree was entered 
vacating the patent, declaring that the land was 


illegally listed to the State, and enjoining the de- 
fendants from thereafter asserting title under the 


patent. (R., pp. 34, 35.) 


This suit is prosecuted at the expense and cost 
and in the interest of the Black Diamond Coal 
Company, as appears by the letter of Mr. Attor- 
ney-General Devens, set out in the answer (K., p. 
24), and as is stated by the court in its opinion 
(R., p. 137). | 


We are informed, casually, that a brief will be | 
filed nominally for the United States by counsel 
representing the Black Diamond Coal Company. 


Nevertheless, we have not felt at liberty to 
leave the case in the hands of private counsel, 
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for, after all, the case proceeds on the theory 
that the locus in quo is part of the national domain, 
and no pretense of legal right to it is set up by 
the coal company, whatever its ulterior designs - 
and purposes may be. 


It would seem that the affirmance of the de- 
cree on this record, and in the light of the opin- 
ion of the learned circuit judge, is inevitable. 

WM. A. MAURY, 
Assistant Attorney-General. 
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STATEMENT OF CASE. 


The sixteenth and thirty-sixth sections of land in each 
township in California were granted to the State for 
school purposes by the act of Congress of March 3d, 
1853. (10 Statutes-at-Large, page 244.) By the seventh 
section of that act indemnity was provided for such sec- 
tions or parts thereof as might be lost to the State by 
reason of settlement prior to the survey, or because of res- 
ervation for public uses, or of being taken by private 
claims. Among the lands lost to the State by reason of 
falling within the boundaries of a private land claim was 
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os 


the E. 4 of section 16, T. 2 N., R. 8 W., Mount Diablo me- 
ridian. In lieu of this land, a State selection was attempted 
to be made on the 25th of June, 1865, of the north half 
of section 8, T. 1 N., R. 1 E., Mount Diablo meridian. 
(Transcript of Record, p. 40.) On the 28th of August, 1868, 
John Mullan applied to John W. Bost, then Surveyor- 
General of California, to purchase and locate this tract of 
land, (Transcript of Record, page 141,) and such proceed- 
ings were thereafter had that the land was listed to the 
State by the Commissioner of the General Land Office, 
with the approval of the Secretary of the Interior, on the 
3d day of January, 1871, (Transcript of Record, p. 41,) 
and a patent was issued by the State to Francis Avery, 
April 6, 1871. (Transcript of Record, p. 45.) 

The land so selected, listed, and patented was and is 
“mineral land,” containing beds of coal or coal-fields. 


To determine the question whether this land was open 
to selection by the State this suit was brought by a bill 
in equity in the Cireuit Court of the United States for 
the District of California, under the authority of the At- 
torney-General of the United States. 

The bill alleges that all acts pertaining to the allowance 
of the selection and location by the State of California of 
said tract of land, and the listing of the same to the State 
of California by the United States, and the approval of 
the same by the Secretary of the Interior of the United 
States, were had and done unadvisedly through inadver- 
tence and mistake, and without color of law, and contrary 
to the statutes in such case made and provided, and that 
all the proceedings in connection therewith are null and 
void. 

The Cireuit Court, by its decree, found that the lands in 
question were not subject to selection or to be listed to the 
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State in lieu of school lands, and by reason thereof the 
State of California never had or acquired in any manner 
any lawful title to the land and premises in controversy, and 
that all the proceedings had and taken for the purpose 
of acquiring the right to have the patent issued to Francis 
Avery were had and done without authority of law, and 
were illegal and utterly void as against the United States 
and all parties deriving title therefrom. 


BRIEF AND ARGUMENT. 


THE CHARACTER OF LANDS INTENDED TO BE GRANTED BY THE 
ACT OF MARCH 3D, 1853. 


The act of August 3d, 1854, (10 Statutes-at-Large, page 
346,) provides as follows: “That in all cases where lands 
have been, or shall hereafter be, granted by any law of 
Congress to any one of the several States and Territories ; 
and where said law does not convey the fee-simple title of 
such lands, or require patents to be issued therefor, the 
lists of such lands which have been, or may hereafter be, 
certified by the Commissioner of the General Land Office 
under the seal of said office, either as originals or copies 
of the originals or records, shall be regarded as conveying 
the fee-simple of all the lands embraced in such lists that 
are of the character contemplated by such act of Congress 


and intended to be granted thereby; but where lands 


embraced in such lists are not of the character embraced by 
such acts of Congress, and are not intended to be granted 
thereby, said lists, so far as these lands ure concerned, shall 
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be perfectly null and void, and no right, title, claim, or in- 
terest shall be conveyed thereby.” 

Considering the liberality of the Government in dispos- 
ing of its public lands, the limitation imposed by this act 
is most important. It shows a positive and unmistakable 
purpose to restrict its instrument of conveyance in every 
case to the precise character or class of lands intended to 
be conveyed by Congress, and to absolutely exclude all 
other kinds of lands, however formal or regular may have 
been the proceedings leading up to the conveyance. 

The lands embraced in the lists must be of the “ char- 
acter contemplated” by the act of Congress containing the 
grant, and they must be the lands “ intended to be granted 
thereby,” and the lists, so far as they contain any other 
land, is “ perfectly null and void.” 


WHAT WAS THE CHARACTER OF THE LAND INTENDED TO BE CON- 
VEYED BY THE ACT OF MARCH 3D, 1853 ? 


The pre-emption act of September 4, 1841, was in the 
nature of a concession for the occupation of the agricul- 
tural lands of the United States. The essential conditions 
of pre-emption are actual entry upon, residence in a dwell- 
ing, and improvement and cultivation of a tract of land. 
The several pre-emption acts give a preference to the 
settler who should go upon the land to reside and make it 
his home. This purpose of the statute is also made man- 
ifest by the exclusion of other lands from entry. The 
act of 1841 provides that “no lands on which are situated 
any known salines or mines shall be liable to entry under 
(® Statutes- 


99 
. 


and by virtue of the provisions of this act 
at-Large, page 456, sec. 10.) 

The act of March 3d, 1853, extended the pre-emption 
laws of 1841 over the public lands in California, whether 
surveyed or unsurveyed, “with the exception of sections 
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16 and 36, which shall be and hereby are granted to the 
State for the purpose of public schools in each township,” 
“and excepting also * * * the mineral lands.” Sec- 
tion 7 provides “that where any settlement, by the erection 
of a dwelling-house or the cultivation of any portion of 
the land, shall be made upon the sixteenth and thirty-sixth 
sections * * * other lands shall be selected by the 
proper authorities of the State in heu thereof, * * * 
nor shall any person obtain the benefit of this act by a set- 
tlement or location on mineral lands.” 

In section 12 there is a grant of two entire townships 
to California for a University, to be selected by the gov- 
ernor of the State, with a proviso “that no mineru/ lands 
* * * shall be subject to such selection.” 

In section 13 there is a grant of ten sections of land for 
public buildings to be selected by the governor, with a 
proviso “ that none of said selections shull be made of min- 
eral lands.” | 

In section 7 of the act of May 30, 1862, (12 Statutes-at- 
Large, page 409,) relating to settlement on unsurveyed 
lands in California, it was provided that “ the provisions of 
this section shall not be held to authorize pre-emption and 
settlement of mineral lands, which are herehy exempted from 
the provisions of this act.” 

The act of July 23, 1866, entitled “ An act to quiet land 
titles in California,” (14 Statutes-at-Large, page 218,) had 
for its object the confirmation to the State of certain ir- 
regular selections under grants of Congress, but in order 
that this confirmation should not be extended beyond the 
legitimate purpose of the statute it was provided “ that 
no selection made by said State, contrary to existing laws, 
shall be confirmed * * * to any mineral land.” 

All these provisions show beyond question the purpose 
of Congress to restrict the grants contained in the act of 
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March 3, 1853, to agricultural lands, and to exclude min- 
eral lands from the operation of the original grant and 
from lieu selections. This last proposition is perfectly 
plain, since to hold otherwise would be to deprive of all 
meaning that portion of section 7 of the act of March 3, 
1853, which provides, “nor shall any person obtain the 
BENEFIT Of this act by a settlement or location on mineral 


lands.” Manifestly one of the BENEFITS of the act was that 


provision of section 7 providing for selections in lieu of 
lands lost to the State by reason of settlements before 
survey, reservations for public uses, and private claims. 

In the court below the learned judge of the Circuit 
Court makes the further point that “if sections 16 and 36 
do not pass by the terms of the statute there certainly is 
no good reason for permitting the same kind of land to be 
selected under section 7 in lieu of sections 16 and 36.” 
(Transeript of Record, page 132.) 

In Mining Co. v. Consolidated Mining Co., (102 U. S., 
174,) this Court discussed this whole question very fully. 

“The purpose of these provisions,” says the court, “ was 
undoubtedly to reserve these lands, so much more valuable 
than ordinary public lands, and the nature of which sug- 
gested a policy different from other lands in their disposal, 
for such measures in this respect as the more matured wis- 
dom of that body, which by the Constitution is authorized 
to dispose of the territory or other property of the United 
States, should afterwards devise.” 

“ Tt is a strong corroboration of this view that Congress, 
in sec. 12 of this same statute giving the State seventy-two 
sections for a seminary of learning, declares that no min- 
eral lands shall be taken under the grant, and makes the 
same reservation of its mineral lands in the grant for the 


erection of public buildings in the State.” 
“ We find a similar provision in the grant to the Pacific 
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Railroad Companies, whose road it was known would pass 
through some of these mineral regions. By the fourth 
section of the act of 1864 (13 Statutes, 356) it is declared 
that neither that act nor the act of 1862 shall be held to 
include in the grant ‘any Government reservation or mineral 
lands, or the improvements of any bona fide settler on any 
lands returned or denominated as mineral lands.’” . 

“As we have already said, Congress, after keeping this 
matter in abeyance about sixteen years, enacted, in 1866, 
a complete system for the sale and other regulation of its 
mineral lands, so totally. different from that which governs 
other public lands as to show that it could never have been 
intended to submit them to the ordinary laws for dispos- 
ing of the territory of the United States.” 

“Taking into consideration what is well known to have 
been the hesitation and difficulty in the minds of Con- 
gressmen in dealing with these mineral lands, the manner 
in which the question was suddenly forced upon them, 
the uniform reservation of them from survey, from sale, 
from pre-emption, and above all from grants, whether for 
railroads, public buildings, or other purposes, and looking 
to the fact that from all the grants made in this act they 
are reserved, one of which is for school purposes, besides 
the sixteenth and thirty-sixth sections, we are forced to 
the conclusion that Congress did not intend to depart from 
its uniform policy in this respect in the grant of those 
sections to the State.” 

“Tt follows from the findings of the Court and the un- 
disputed facts of the case, that the land in controversy 
being mineral land, and well known to be so when the sur- 
veys of it were made, did not pass to the State under the 
school-section grant.” 

“ It seems equally clear to us that the land is excepted from 
the grant by the terms fo the seventh section of the act of 
1853.” 
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From this statement of the law it appears that the lands 
intended to be conveyed by the act of March 3d, 1853, 
were only agricultural lands, and that mineral lands were 
absolutely excluded from the operation of the terms 
of the grant. But it appears that prior to the passage of 
the act of July 1, 1864, providing for the sale of coal lands, 
the Land Department did not treat coal lands or coal 
mines as mineral lands within the meaning of the prior 
acts of Congress. It is evident that this was an erroneous 
interpretation of the law, but as all the proceedings in this 
‘ase took place after Congress had provided in the act of 
July 1, 1864, for the disposition of its coal lands, it is only 
material for us to inquire as to the status of coal lands 
after that date. 

WERE COAL LANDS SUBJECT TO STATE SELECTION IN LIEU OF 
SECTIONS 16 AND 36 AFTER JULY Ist, 1864 ? 


The question here is, what was the character of the land 
in controversy, as classified by the laws of the United 
States, when it was listed to the State on the 3d day of 
January, 1871; or, for the purpose of this case, we may 
even go back and inquire as to the proper classification 
of the land at the time Mullan made his application to 
purchase on the 28th day of August, 1868. ‘The act of 
July 1, 1864, providing for the sale of coal lands, under 
certain conditions, at twenty dollars per acre, had been in. 
existence then over four years. Section one of this act 
provided “that where any tracts embracing coal-beds or 
coal-fields constituting portions of the public domain, and 
which, as ‘ mines,’ are excluded from the pre-emption act 
of eighteen hundred and forty-one, and which, under past 
legislation, are not liable to ordinary private entry, it shall 
and may be lawful for the President to cause such tracts, 
in suitable legal subdivisions, to be offered at public sale 
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to the highest bidder, after public notice of not less than 
three months, at a minimum price of twenty dollars per 
acre,’ &c. (13 Statutes-at-Large, page 343, amended by 
act of March 3d, 1865, 13 Statutes-at-Large, page 529.) 

It does not seem to require any argument to show that 
after this act was passed coal lands were not subject to 
State selection in lieu of sections 16 and 36. 

Their classification as mines, the price at which they 
were to be sold, and their method of sale, conclusively 
determine that they were not open to such selection. 


THE CHARACTER OF THE LAND IN CONTROVERSY. 


The testimony shows that since the spring of 1861 the 
tract of land known as the north half of section 8, T. 1 
N., R. 1 E., Mount Diablo meridian, had been known as 
coal lands holding great coal-beds or coal-tields, and from 
which large quantities of coal had been extracted. 

Benjamin Jones went to this land in 1861 to look after 
work as a coal miner. He found they had run two tunnels 
in there previous to that; one of them they called the Old 
Cumberland tunnel was run in on the coal, and what was 
called the Upper Black Diamond was run through a sand 
rock through the stratification about three hundred feet 
across the strata, and tapped the vein. The business car- 
ried on there at that time (1861) was coal mining and ship- 
ping coal. There were probably about sixteen miners there 
then. There was a hotel there and an office, and sleeping- 
houses for the men that were boarding. The men were 
engaged entirely in mining on the half section of land. 
Two coal bunkers were built there in the fall of 1861. The 
coal was hauled about six miles down to New York land- 
ing at the junction of the San Joaquin and Sacramento 
rivers. The Company had to build roads to get down to 
the plains, and it costs a good deal to build them down 
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through the cajions, including bridges, &c. (‘Transcript of 
Record, page 61.) In 1865 an expensive trestle-work or 
incline was built from an available point below to the 
mouth of the mine, which cost from $25,000 to $30,000. 
The Manhattan Coal Mining Company, the Union Coal 
Mining Company, the Eureka Coal Mining Company, the 
Pittsburg Coal Mining Company, and the Independence 
Coal Mining Company had been or were then carrying on 
coal mining operations in the immediate neighborhood, be- 
sides the Black Diamond Coal Mining Company, which was 
being worked on the north half of section8. (Transcript 
of-Record, page 61.) The Cumberland mine was also be- 
ing worked on section 8. (Transcript of Record, page 67.) 
In 1864 and ’5, Nortonville began to grow into atown. Its 
inhabitants were coal miners. (Transcript of Record, page 
63.)- The land is on the hillside, very steep and rocky 
generally ; it. was not agricultural land or land to 
cultivate. It was mining land in its character generally. 
“Where you find mines it is the roughest country 
generally,” says the witness Jones. He never tried 
a garden there and never saw one. (Transcript of 
Record, page 64.) In 1867 the Black Diamond Coal- 
Mining Company had built a railroad from New York 
landing up to the mine, and had built large new coal 
bunkers at the foot of the hill at Nortonville; some of the 
bunkers would hold two thousand tons or more ; hoisting 
apparatus of the best kind was put in place, together with 
stationary engines. In 1867 several hundred people were 
there, mainly employed as miners in the Black Diamond 
Mine. (Transcript of Record, page 65.) Mr. Jones testi- 
fies that from his experience as a coal miner, and from what 
he saw during the years he was there, the north half of sec- 
tion 8 was decidedly coal land. He would not consider it 
had any value except for that purpose. He would not take 
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it for a gift for any other purpose. (Transcript of Record, 
page 66-7.) 

G. H. Thompson, Deputy United States Surveyor, under 
an order and in accordance with instructions from the 
United States Surveyor-General, surveyed this land in 
1864. At that time several coal mines were being 
worked, and prospecting for coal was going on in the way 
of running tunnels and sinking shafts. Thompson says 
that several mines were then open, in which parties were 
then mining and taking out coal, and there were coal bunk- 
ers, coal chutes, and so on, and several tunnels. (Tran- 
script of Record, page 73.) His field-notes specify the 
Cumberland Coal Mining Company’s houses and improve- 
ments, and the coal shed of the Black Diamond Coal Mine 
and tunnel. (Transcript of Record, page 116.) He speaks 
of the work as pretty extensive. (Transcript of Record, 
page 73.) They had taken out a great deal of coal there. 
The Black Diamond had a tunnel several hundred feet in 
length, and at the end of the tunnel an incline going to a 
considerable depth in the earth. 

At the mine there was a tunnel that ran in several hun- 
dred feet, where they had out a quantity of coal, which they 
called the old tunnel. There was another near and to the 
west of it which had been run in several hundred feet. 
The end of this tunnel was just in the face of the vein. 
He went into the tunnel with the superintendent of the 
mine and saw the vein and the coal. There were built 
extensive sheds and coal bunkers on the ground. In the 
immediate vicinity there was a mining camp, a hotel, and 
a number of houses and improvements. He says that 
many coal mines were being worked and opened in the 
vicinity. At the time of his survey he had heard parties 
speak of the district as being a coal district—coal mines 
there. The north half of section 8 and the south half of 
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section 5 were well known to be coal lands—considered as 
such. (Transcript of Record, page 74.) In the general 
description of the lands annexed to his field-notes he 
says: “The south part of the township is occupied by 
Mount Diablo, which is very rugged and broken, which 
renders it unfit for cultivation. The north part, which is 
subdivided, is thickly settled, and is considered very valu- 
able on account of the large deposits of coal which it con- 
tains.” (Transcript of Record, page 118.) 

Asher Tyler first knew the land in 1860, and saw coal 
there. (Transcript of Record, page 75.) He bought an 
interest in the land (possessory right, probably) in 1860, 
and held it until some time in 1863. The property was 
then known as the Cumberland and. Black Diamond Coal 
Mine. (Transcript of Record, page 76.) The population 
in 1864 was entirely a mining population. The witness 
never knew of the north half of section 8 being used for 
agricultural purposes. He never knew of anything being 
planted or cultivated at all there, not even a tree. The 
value of the land from 1860 on was the coal deposits ; 
nothing else. (Transcript of Record, page 77.) 

The population in Nortonville in 1866 was 500 or 600 
people. Most of them engaged in mining; some of them 
were building a railroad from New York landing to the 
mine, to transport the coal. It was a pretty lively place. 
The railroad was first operated by horse-power, and after- 
wards by steam, by use of the locomotive. They placed 
down steel rails and ran cars over the track attached to a 
locomotive. (Transcript of Record, page 78.) That rail- 
road so constructed has continued up to the present time. 
A public school for the children of miners was opened in 
1867 or ’8 in Nortonville, and a church was established 
there in 1870. The population of Nortonville in 1868 es- 

timated at 1,500 people. There was nothing there to 
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support this population except the mining operations. 
(Transcript of Record, page 79.) 

John A. Davis was a merchant at Nortonville from 1869 
to 1874. The Black Diamond Coal Mine is in the town. 
The mine is all there is of the town. Witness knew the 
land in question. It was simply coal land; there was 
a mine there; that was all, nothing else. _ Nortonville 
had a population of about 1,500, supported by the Black 
Diamond Coal Mines. (Transcript of Record, page 82.) 
The land in question was not used for agricultural pur- 
poses. It was not fit for that. It was a barren, dry piece 
of land that nothing would grow on at all ; no water there ; 
nothing. would grow there, trees or anything ; it was any- 
thing but agricultural land. The only thing that gave the 
land value was the coal that was in it. There was never 
anything that would grow there at all anywhere around 
there, not even grass. The nearest point where agricul- 
tural operations were carried on was about three miles and 
a half. (Transcript of Record, page 83.) The land was 
about 1500 feet above the level of the San Joaquin river. 
It was very rocky and sandy—sandstone and hilly. From 
1868 to 1874 the land was known as coal lands. (Tran- 
script of Record, page 84.) 

As all the witnesses testify to these extensive and neces- 
‘ sarily well-known mining operations on the north half of 
section 8, it is difficult to understand how Captain Mullan 
failed to be informed of the existence of these mines, and 
that the land was coal land, at the time he ‘made his ap- 
plication to purchase it on the 23d of August, 1868. 

It will be noticed also in the evidence that, at the time of 
this application, Surveyor-General Bost called the atten- 
tion of Captain Mullan to the fact that the land was in 
the neighborhood of the Mount Diablo coal mines, and 
he told Mullan that he did not like to accept or approve 
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it ; that he thought it was coal land, and he did not like 
to accept the location. Captain Mullan replied that he 
had the United States Register’s acceptance, and that it 
was the duty of witness to approve it any way, even if he 
did know it was coal land; that it was his duty to accept 
and approve it ; that it was State land, and that the Regis- 
ter, Mr. Swift, had accepted the State application for it ; 
that he, Mullan, could compel the witness to approve it by 
mandamus, or something of that kind; that it had been 
accepted by the Register, and the witness had no other 
course to pursue but to accept. General Bost believed 
the land to be coal land. It was so close to the mining re- 
gion that he believed it to be coal land. (Transcript of 
Record, pages 51-53.) 

It also appears that at this time Captain Mullan was a 
land or real-estate agent and land attorney in San Fran- 
cisco. (‘Transcript of Record, pages 51 & 88.) He knew or 
might have known from the testimony of record in the 
U. 8. Land Office as to the coal mines upon this land, and 
the large settlement of miners there. He told General 
Bost that Mr. Swift, the U. 8S. Register, had accepted the 
State application for the land. How did Captain Mullan 
know this without an inspection of the plats and surveys 
in the U. S. Land Office, where the fact that the land was 
coal land was fully set forth? (See plat of sections 5 
and 8 in Transcript of Record, and field-notes.) 

It is also a significant circumstance in this connec- 
tion that although Captain Mullan is a party to this 
action, and still interested with Mr. Avery in the claim to 
this land, he has not appeared as a witness in the case nor 
has his deposition been taken in support of their supposed 
rights. It is respectfully suggested that his silence under 
the circumstances has all the force of an admission that 
he knew or had reason to know the character of the land 
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at the time of his application to purchase. It furthermore 
appears from the evidence of Mr. Avery that, although 
the State was selling its agricultural lands at $1.25 per 
acre, he first took Mullan’s certificate of purchase, upon 
which Mullan had only paid twenty per cent. and interest 
for one year in advance, amounting altogether to $101.65, 
(Transcript of Record, page 139,) as collateral security 
for a loan of $1,000. (Transcript of Record, page 119.) 
Avery then became the purchaser of a_half-interest, 
paid the State the balance of the purchase money, 
and invested about $2,000 in the enterprise. The evi- 
dence shows also that on the same day upon which 
the certificate of purchase was assigned to him (March 
28, 1871,) Avery also took an assignment of a sup- 
posed cause of action against the Black Diamond Coal 
Company for waste, injury, &c., and for taking coal 
from the land. (Transeript of Record, page 143,) Not- 
withstanding Mr. Avery’s recollection on the subject of this 
transaction, it is perfectly evident from all the established 
facts in the case that at the time of the issuing of the- 
State patent both Mullan and Avery must have known that 
this land was in the occupation of the Black Diamond 
Coal Mining Company, and that it was only valuable for 
the coal contained in it, and for the supposed value of the 
coal that had been taken out, in a cause of action against 
the Black Diamond Coal Company for its extraction. This 
last proposition is established by the fact that, soon after 
Mr. Avery had obtained his patent, he commenced an 


action against the Company for possession of the land, and 
demanded something over $1,300,000 damages for the 
amount of coal theretofore taken from the land, and which 
he testified was not a hazardous guess but was an estimate 
based upon the best information he could get. (Transeript 
of Record, page 97.) 
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The evidence shows conélusively that the. land had no 
value for agricultural purposes ; it was rocky, precipitous, 
barren, and incapable of cultivation. With all the popula- 
tion in the neighborhood, nothing was ever grown upon it. 
It had absolutely no value except for its veins and beds 
of coal. At the time Captain Mullan made application to 
purchase the land it was known to be valuabie for this coal 
and for that only. It was known furthermore that the coal 

ras in sufficient. quantities to render the land available 
and valuable for mining purposes. 

This was not the character of land intended to be conveyed 
by the act of March 3d, 1853, and therefore did not legally 
pass to the State by reason of being embraced in list. of 
selections No. 19, as certified by the General Land Office 
December 28th, 1870; and that this list did not operate to 
convey an indefeasible title to lands not properly embraced 
within the terms of the grant is shown by the express reser- 
vation in the list itself, wherein it is provided that it is 
“subject to any valid interfering rights which may have 
existed at the date of the setection.” (‘Transcript of Ree- 
ord, page 42.) The purpose of Congress not to dispose 
of its coal lands except as provided in the act of July 1, 
1864, and the supplemental act of March 3, 1865, was an 


“interfering right” which existed at the date of the selection | 


of the land in controversy. The United States now as- 
serts this right on the ground of fraud, mistake, miscon- 
struction of the law, or inadvertence in the selection and 
listing of the land. 

“ Patents are sometimes issued unadvisedly or by mis- 
take, where the officer has no authority in law to grant 
them, or where another party has a higher equity and 
should have received the patent. In such cases courts of 
law will pronounce them void. The patent is but evidence 
of a grant, and the officer who issues it acts ministerially, 
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not judicially. If he issues a patent for land reserved 
from sale by law, such patent is void for want of author- 
ity.” 

U.S. v. Stone, 2 Wall., 525. 


When the officers of the Land Department have mis- 
construed the law applicable to the case as established be- 
fore the Department, and thus have denied to parties 
rights which upon a correct construction would have been 
conceded to them, or where misrepresentations and fraud 
have been practised necessarily affecting their judgment, 
the courts can, in a proper proceeding, interfere and refuse 
to give effect to their action. 

Quinby v. Conlan, 104 U. 8., 420. 


In the case of “a patent for land of the United States, 
which is the result of the judgment upon the nght of the 
patentee by that Department of the Government to which 
the alienation of the public lands is confided, the remedy 
of the aggrieved party must be sought by him in a court 
of equity if he possesses such an equitable right to the 
premises as would give him the title if the patent were out 
of the way. If he occupy with respect to the land no such 
position as this, he can only apply to the officers of the 
Government to take such measures in its name to vacate 
the patent or limit its operation. It cannot be vacated or 
limited in proceedings where it comes collaterally in question. 
It cannot be vacated or limited by the officers themselves ; 
their power over the land is ended when the patent is issued 
and placed on the records of the Department. This can 
be accomplished only by regular judicial proceedings taken 
in the name of the Government for that special purpose.” 
Steel v. Smelting Co., 106 U.5S., 454. 
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In this case the Government now alleges that the color 
-of title contained in list No. 19 was obtained in direct vio- 
lation of law, by fraud or mistake, and that there was no 
lawful authority, right, or jurisdiction in the Land Depart- 
ment to so dispose of the land. 

The record shows that the Commissioner of the Land 
Office has acted on both sides of this controversy between 
the Black Diamond Coal Mining Company and Avery, but 
his action, one way or the other, is immaterial. If he could 
not give the State land, in the first place, he cannot con- 
firm his void title in the hands of Avery. 

It is not a question of judgment. It was a clear viola- 
tion of the coal-land laws to approve any State selection 
of these lands. The Secretary of the Interior has no 
more jurisdiction to award them to the State of California 
as an indemnity selection than he would have to include 
in such a selection a fort, a light-house, or land upon 
which the Government has established a hospital, a mili- 
tary or other reservation. His act was in violation of law. 
The United States cannot be divested of the title to its 
domain by the mére act of a ministerial officer who acts 
outside of the law, nor can such officer confirm the void 
act. Whatever may be said of the rights of parties, based 
on the want of previous legislation, these lands were legis- 
lated upon by Congress in 1864 and 1865 clearly and un- 
mistakably. They were dealt with by special legislation 
long before Mullan proposed to purchase them from the 
State, and long before the State included them in a State 
selection for his benefit. 


We respectfully ask that the judgment of the Court be- 
low be affirmed. 


WILLIAM W. MORROW, 
Counsel for Appellee. 


